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The  Court  of  Appeals  has  passed  upon  oases  heretofore  pabllshed  in  these 
reports  its  follows : 

Bartofi  V.  N.  Y.  CenL  Ss  Hudson  River  R.  R,  Co.^  vol.  I,  p.  287:   Judgment 


Britik  V.  Republic  Fire  Insurance  Company,  vol.  II,  p.  660:  Appeal  dismissed. 
B^ff'oio  A  Hamburgh  Turnpike  Co,  v.  CUy  of  Buffalo^  vol.  I,  p.  637 :  Judgment 
affirmed. 
Copperman  v.  People^  vol.  Ill,  p.  199 :    Judgment  affirmed. 
Cory  V.  XeofMird,  voL  I,  p.  183:   Judgment  affirmed. 
Crane  v.  SUger^  vol.  11,  p.  677 :    Appeal  dismissed. 
Crist  V.  Erie  Railway  Co,^  vol.  I,  p.  436:   Judgment  affirmed. 
"Downs  V.  N.  Y,  CetU.  R,  R,  Co.y  vol.  I,  Addenda,  p.  20:   Judgment  affirmed. 
Dubois  T.  Hfrmafice,  voL  I,  p.  293:  Judgment  affirmed. 
[  Fowler  y .  Martin,  voL  I,  p.  377 :   Judgment  affirmed. 

Oetty  T.  Spaulding,  yoL  III,  p.  174 :   Appeal  dismissed. 

Hinea  v.  Strong,  voL  I,  Addenda,  p.  19 :   Judgment  affirmed. 

Jackson  v.  N.  Y.  CenL  R.  R.  Co.,  voL  11,  p.  663:    Judgment  affirmed. 

Jenks  V.  Robertson,  voL  II,  p.  266:    Judgment  affirmed. 

Leach  v.  Leach,  voL  II,  p.  667:  Judgment  affirmed. 

Loovnis  V.  Ruck,  voL  I,  p.  442 :   Judgment  as  to  Martha  Ruok  reversed  and 
new  trial  granted ;  judgm<*nt  affirmed  as  to  John  Ruok. 

Murray  v.  Church,  vol.  Ill,  p.  146 :    Judgment  affirmed. 

Owens  V.  HoUand  Purchase  Insurance  Co.,  vol.  I,  p.  286:    Judgment  affirmed. 

People  ex  reL  Brown  v.  Oreen,  Nos.  1  and  2,  voL  II,  pp.  18  and  23:   Orders 
affirmed. 

People  V.  MiUer,  vol.  I,  p.  274:   Judgment  affirmed. 
,  Richards  v.  MiUard,  vol.  I,  p.  247 :  Judgment  reversed  and  new  trial  granted. 

Rilter  V.  Worth,  vol.  I,  p.  406 :   Judgment  reversed  and  new  trial  granted. 

Rogers  v.  Dt/rant,  vol.  n,  p.  676:   Appeal  dismissed. 

Sands  v.  Qranes,  voL  I,  Addenda,  p.  18 :   Judgment  reversed  and  new  trial 
granted. 

Sands  v.  Son,  vol.  I,  Addenda,  p.  13;    Judgment  reversed  and  new  trial 
granted. 

Sanford  v.  Sa^ford,  vol.  II,  p.  641 :    Judgment  affirmed. 

Sprong  v.  Boston  A'Albany  R,  R,  Co.,  vol.  Ill,  p.  64:    Judgment  affirmed. 
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Pabsoks,  executrix^  etc,  appellant,  y.  Tilden  et  dL 

ChrUraetfor  sals  of  lands — construction  of. 

The  yendee  of  lands  agreed  in  addition  to  the  stipulated  price  to  pay  the  ven- 
dor, in  case  a  certain  railroad  was  constracted  through  the  town  where  the 
lands  were  situated,  a  further  specified  sum  "  in  one  year  from  the  time  of 
the  completion  and  operation  of  said  road."  Held,  that  the  contract  did  not 
require  that  such  railroad  should  be  completed  in  the  highest  stjle  of  art 
known  to  engineering  or  complete  in  aU  its  i»art8,  but  that  it  should  be  com- 
pleted as  a  permanent  structure,  and  to  an  extent  to  insure  safety  to  passengers 
at  ordinary  railroad  speed,  and  the  safe  delivery  of  merchandise,  and  should 
be  operated  for  the  specified  time  with  regulauty  and  with  the  usual  appli- 
ances and  conveniences  of  a  well-conducted  road;  and  a  railroad  where 
most  of  the  bridges  were  on  temporary  foundations,  the  track,  for  long  dis- 
tances, on  trestle-work,  and  in  many  places  not  graded  or  ballasted,  the 
banks  not  sufficiently  sloped  to  be  safe,  the  cuts  incomplete,  the  turn-outs 
not  put  in,  the  fences  and  cattle  guards  and  signs  at  road-crossings  not  con- 
stmcied,  and  the  title  to  portions  of  the  road-bed  not  acquired,  was  not  com- 
pleted within  the  terms  of  such  contract. 

Appsal  from  a  judgment  dismissing  the  complaint,  ordered  in 
a  trial  before  Mr.  Jastice  Inqalls  at  the  Columbia  circuit,  in  Aprils 
1872. 
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The  action  was  brought  by  Louisa  Parsons^  executrix^  under  the 
will  of  Anson  Parsons,  deceased^  to  enforce  an  alleged  equitable 
lien  for  purchase-money,  on  the  sale  of  real  estate,  by  the  plaintiff  ^s 
testator,  to  the  defendants,  Henry  A.  Tilden  and  ITri  M.  Hazard, 
and  to  compel  specific  performance  of  an  agreement. 

The  agreement  was  for  the  sale  of  certain  hotel  property  in  the 
town  of  New  Lebanon,  Columbia  county.  It  was  dated  February 
22, 1866,  and  was  under  seal.  The  right  of  action  was  based  on  the 
fifth  clause,  which  was  as  follows:  "Fifth.  The  said  Tilden  and 
Hazard  are  to  enter  into  an  agreement  with  the  said  Parsons  that  in 
case  the  Lebanon  Springs  railroad  is  constructed  and  brought 
through  the  town,  that  they  will  pay  him,  in  one  year  from  the 
time  of  the  completion  and  operation  of  said  road,  the  further  sum 
of  two  thousand  and  five  hundred  dollars,  and  in  two  years  the 
further  sum  of  two  thousand  and  five  hundred  dollars." 

In  pursuance  of  the  agreement  the  testator  and  wife  conyeyed 
the  premises  to  Tilden  and  Hazard,  who  paid  and  secured  payment 
to  Parsons  of  the  purchase-price  according  to  the  terms  of  the 
agreement,  except  as  is  alleged  in  the  complaint,  they  omitted  to 
perform,  as  they  had  covenanted  and  agreed  in  said  fifth  clause 
above  set  out. 

Hazard  conveyed  his  interest  in  the  premises  to  Tilden  ;  and  the 
latter,  on  the  27th  September,  1870,  conveyed  the  property  to  the 
defendants,  Daniel  and  John  B.  Gale.  The  conveyance  to  the  Gales 
made  no  allusion  to  the  agreement  between  Parsons,  Tilden  and 
Hazard ;  but  they  purchased  and  accepted  their  deed  from  Tilden, 
with  knowledge  of  such  agreement,  and  took  from  Tilden  an  in- 
demnity against  the  same. 

On  the  trial  at  the  circuit,  the  plaintiff  sought  to  show,  that  the 
Lebanon  Springs  railroad  had  been  constructed  and  brought 
through  the  town,"  and  that  over  one  year  before  the  commence- 
ment of  the  action  had  elapsed  since  its  "  completion  and  operation," 
within  the  true  intent  and  meaning  of  said  clause  of  the  agree- 
ment set  out.     The  action  was  commenced  February  7,  1871. 

On  the  proof,  the  court  held  that  the  plaintiff  failed  to  show  a 
breach  of  the  agreement,  as  charged  in  the  complaint,  and  directed 
judgment  with  costs. 

From  this  judgment  the  plaintiff  appealed  to  the  general  term 
Further  facts  appear  in  the  opinion. 
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Owrge  W.  Miller,  for  appellant. 

ff.  W.  MeCleOan  and  R.  E.  Andrews,  for  respondents  Tilden  & 
Hazard. 

Brown  d  Sheldon,  for  respondent  Daniel  Gale. 

BocKES,  J.  The  learned  judge  held  that  the  Lebanon  Springs 
railroad  had  not  been  brought  through  the  town,  completed,  and 
in  operation,  for  one  year  prior  to  the  commencement  of  the  action, 
within  the  proyision  of  the  clause  of  the  agreement  on  which  the 
action  was  based. 

He  put  this  conclusion  on  his  construction  of  the  evidence,  show- 
ing the  imperfection  in  the  road,  in  respect  to  bridges,  culverts, 
grades,  depots,  fences,  slopes,  battle  guards,  and  its  insecurity.  The 
action  was  in  equity,  and,  although  a  jury  was  impaneled,  the 
judgment  and  conscience  of  the  court  were  to  be  satisfied  upon  the 
facts  charged  as  ground  of  action;  and  it  now  becomes  the  .duty  of 
the  court,  on  the  appeal,  to  re-examine  the  case  on  the  proof,  in 
order  to  determine  the  correctness  of  the  conclusion  of  the  court 
below  upon  general  principles  of  equity  and  justice.  Before  a 
recovery  could  be  had,  the  plaintiff  was  bound  to  establish,  by  sat- 
isfEKitory  evidence,  that  the  road  had  been  completed  and  in 
operation  for  one  year.  By  the  contract,  the  defendants, 
Tilden  and  Hazard,  had  "  one  year  from  the  time  of  the  completion 
and  operation  of  said  road'^  in  which  to  pay  the  first  installment, 
specified  in  the  agreement,  of  two  thousand  five  hundred  dollars. 

The  question  here  presented  is,  had  that  period  elapsed  prior  to 
the  commencement  of  the  action  ?  Had  the  road  for  and  during 
that  time  been  completed  and  in  operation  ?  The  contract  should 
have  a  fair  and  reasonable  construction,  taking  into  consideration 
the  subject  of  it,  the  object  to  be  attained,  and  the  influences  which 
induced  the  parties  to  enter  into  it.  T  concur  with  the  plaintiff's 
counsel  that  the  parties  did  not  contemplate,  nor  in  my  judgment 
does  the  contract  contemplate,  a  completion  of  the  road  in  the 
highest  style  of  art  known  to  engineering,  and  that  it  should  be 
operated  in  that  perfect  condition,  for  one  year,  before  the  money 
could  be  claimed.  A  single  imperfect  slope  of  an  embankment,  or 
an  unfinished  excavation,  or  the  absence  of  one  or  many  cattle 
guards,  or  signs  at  road  crossings ;  or  of  perfectly  finished  bridges, 
or  culverts,  depots,  or  fences,  not  affecting  safety,  convenience  or 
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regularity  in  operating  the  road,  wonld  not  probably  excuse  non- 
payment. On  the  other  hand,  the  contract  obyiously  required  that 
the  road  should  be  completed  as  a  permanent  structure,  and  to  an 
extent,  at  least,  to  insure  safety  to  passengers  under  ordinary  rail- 
road speed,  and  the  safe  and  speedy  delivery  of  goods  and  property 
received  for  transportation ;  and  in  that  condition,  having  been  oper- 
ated, for  the  specified  time,  with  regularity  and  with  the  usual  appli- 
ances and  conveniences  of  a  well-conducted  road,  doubtless  payment 
of  the  money  could  be  demanded.  Those  are,  as  I  conceive,  the  rea- 
sonable and  just  rules  of  construction  as  applicable  to  the  contract 
under  consideration. 

Tested  then,  by  these  rules,  was  the  road  completed  and  in  oper- 
ation for  the  year  prior  to  the  commencement  of  the  action  P  After 
a  careful  examination  of  the  evidence  I  am  clearly  of  the  opin- 
ion that  the  road  was  not  for  that  time  complete  and  in  oper- 
ation, within  the  true  intent  and  meaning  of  the  contract  between 
the  parties.  It  remained  emphatically  in  an  unfinished  condition.  It 
was,  in  every  reasonable  intendment,  incomplete.  The  bridges, 
perhaps  the  most  important  part  of  the  structure,  were  upon  tem- 
porary wooden  foundations ;  the  stone  was  under  few  of  them ;  the 
rails  were  for  long  distances  on  trestle-work ;  the  track  was  in  many 
places  not  graded  and  ballasted ;  the  banks  were  not  sufficiently 
sloped,  in  many  localities,  to  avoid  danger ;  the  cuts  were  incomplete. 
One  witness  testified  that  they  did  not  run  through  a  cut  of  any 
size  without  having  a  man  there  on  watch.  The  turn-outs  were 
not  put  in.  These  defects,  to  say  nothing  of  the  absence  of  fences, 
and  of  signs  at  road  crossings,  and  the  want  of  title  to  portions  of 
the  road-bed,  are  abundant  to  show  the  structure  incomplete.  The 
road  was  manifestly  unfinished,  and  to  an  extent,  too,  rendering  it 
unsafe  for  the  transportation  of  persons  and  property. 

It  follows  that  the  plaintiff  failed  to  establish  a  cause  of  action, 
and  the  learned  judge  was  right  in  directing  judgment  for  the  dis- 
missal of  the  complaint. 

This  conclusion  renders  an  examination  of  the  question,  as  regards 
the  vendor's  lien,  unnecessary. 

MiLLBB,  P.  J.,  and  Boabdmak,  J.,  concurred. 

Judgment  affirmed. 
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N1M8  V.  Mayor,  etc.,  of  Trot,  appellants. 

Mtmidpal  corporations  —  dtUiM  of —  Nsgliffence  —  defectwe  seioeri — damages. 

The  city  of  Troy  had,  for  a  number  of  years,  assamed  charge  and  taken  care 
of  a  sewer.  Under  the  direction  of  the  city  officials,  a  wall  had  been  boiU 
across  the  sewer,  with  an  opening  too  small  for  the  discharge  of  the  water 
flowing  through  it,  in  consequence  of  which  debris  formed,  obstructing  the 
eei^r  and  causing  it  to  oyerflow  into  and  seriously  damage  plaintiff's  house. 
Held,  that  the  city  was  under  obligation  to  keep  the  sewer  in  repair,  which 
iuTolyed  a  reasonable  watchfulness  in  ascertaining  its  condition,  and,  that 
being  omitted,  the  city  was  liable  for  injuries  resulting  from  the  omission, 
and  a  notice  of  defect  in  the  sewer  was  not  necessary  to  fix  liability. 

At  the  time  of  the  injury  complained  of,  plaintiff's  house  was  being  constructed 
by  contract,  and  the  contract  for  the  mason  and  carpenter  work  and  material 
had  not  been  fulfilled.  Held,  that  plaintiff  might  accept  the  mason  and  car- 
penter work  as  completed,  and  recover  for  the  damage  done  to  the  building. 
ffeld,  also,  that  plaintiff  was  entitled  to  recoyer  for  the  loss  of  use  and  occu- 
pation of  the  premises,  while  the  repairs  rendered  necessary  by  the  bursting 
of  the  sewer  were  being  made.    Such  damages  are  not  speculatiye. 

Appeal  firom  a  judgment  in  favor  of  plaintiff  entered  npon  the 
report  of  referee. 

The  action  was  brought  to  recorer  from  the  defendants,  the 
mayor,  aldermen  and  commonalty  of  the  city  of  Troy,  damages  to 
the  dwelling-house  of  the  plaintiff,  Henry  B.  Nims,  caused  by  the 
bursting  of  a  sewer,  commonly  known  as  the  "  crooked  sewer,"  in 
said  city,  and  running  through  the  lot  on  which  plaintiff's  house 
was  built.  Some  thirty  years  previous  to  the  commencement  of  the 
action  there  was  a  natural  stream  of  water  running  from  a  small 
pond,  situate  on  a  hill  east  of  the  settled  part  of  the  city,  to  the  Hud- 
son river,  which  stream  drained  upwards  of  230  acres  of  land.  At 
that  time  a  sewer  was  built  by  a  person  who  then  owned  plain- 
tiff's lot,  through  the  lot,  along  a  natural  ravine,  in  which  the  stream 
then  ran,  and  the  ravine  was  filled  up  over  the  sewer  to  a  depth  of 
twenty-five  or  thirty  feet  The  stream  was  likewise  covered  over  by 
a  sewer  and  the  ravine  filled  up  by  the  owners  of  the  various  tracts 
of  land  through  which  it  passed,  and  where  such  stream  crossed 
several  streets  in  the  said  city,  sewers  were  built  connecting  with 
the  various  private  sewers,  making  a  continuous-  channel.  In  1860 
the  city  constructed  a  sewer  under  Federal  street,  one  of  the  city 
streets,  running  nearly  parallel  to  the  general  direction  of  "  crooked 
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flewer/^  and  not  far  from  it.  "  Crooked  sewer  ^^  was  connected  with 
the  Federal  street  sewer  by  a  chute  or  trunk  at  a  point  where  the 
two  sewers  came  within  a  few  feet  of  each  other. 

In  1864  one  Charles  Teson  applied  to  and  obtained  leave  of  the 
common  council  of  the  city  to  enlarge  this  chute  between  the 
sewers,  and  the  same  was  enlarged.  In  making  such  enlargement 
Teson  caused  a  wall  to  be  built  across  crooked  sewer,  leaving  only 
a  small  aperture  through  which  the  water  could  run.  The  capacity 
for  the  passage  of  water,  of  both  the  chute  and  the  aperture  left  in 
the  wall,  did  not  equal  that  of  the  crooked  sewer  before  said  wall 
was  erected.  Afterward  Teson  was  paid,  under  the  direction  of  the 
common  cpuncil,  for  his  disbursements  in  altering  the  sewers. 

In  consequence  of  the  change  made  the  water  did  not  pass  off  as 
usual  from  the  '^  crooked  sewer,''  and  the  sewer  became  filled  with 
dSbris.  In  June,  1866,  there  was  an  extraordinarily  heavy  fall  of 
rain,  during  which  the  sewer  burst  upon  plaintiff's  premises,  near 
a  new  house  in  process  of  erection,  which  bursting  caused  the  injury 
complained  of  in  this  action. 

The  referee  before  whom  the  action  was  tried  found  as  conclusion 
of  law  that  the  defendants  were  chargeable  with  notice  of  the 
obstruction  in  the  sewer,  and  that  plaintiff  was  entitled  to  recover 
$8,360.74  and  interest.     Other  essential  facts  appear  in  the  opinion. 

R.  A.  Parmenter,  for  appellant.  The  sewer  was  partly  private 
and  partly  public,  and  the  defendants  are  not  liable  for  injuries 
arising  from  defects  where  it  is  not  a  public  sewer.  Wilson  v.  Mayor 
of  Neto  Torhy  1  Den.  595 ;  Cole  v.  Trustees  of  Medina^  27  Bai'b.  218 ; 
Kavanagh  v.  Oity  of  Brooklyuy  38  id.  232 ;  Mills  v.  City  of  Brook- 
lyn, 32  N.  Y.  489 ;  Dillon  on  Municip.  Corp.,  §§  799-802 ;  Oarr  v. 
Northern  Liberties,  35  Penn.  St.  324 ;  Cfhild  v.  Boston,  4t  Allen,  41. 
Defendants  are  not  liable  for  the  wrongful  act  of  Teson.  Requa  v. 
Oity  of  Rochester,  45  N.  Y.  135 ;  Qriffin  v.  Mayor  of  New  York,  9 
id.  468  ;  3  Daly,  789 ;  Dillon  on  Municip.  Corp.  789.  Also  cited, 
as  to  the  liability  of  municipal  corporations  to  private  action  for 
damages  from  a  defect  in  public  works,  Hickok  v.  Trustees  of  Platts- 
turgh,  16  N.  Y.  163;  Barton  v.  Oity  of  Syracuse,  37  Barb.  292; 
Shepherd  v.  Inhabitants  of  OheUea,  4  Allen,  113 ;  Stanton  v.  Oity  of 
Springfield,  12  id.  666 ;  Rowell  v.  Oity  of  Lowell,  7  Gray,  100 ;  Kid- 
der V.  InhaMtants  of  Dunstable,  id.  104 ;  Smith  v.  Oity  of  Lowell, 
6  Allen,  39. 
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Ssek  Cowetiy  for  respondent. 

BocKES,  J.  It  seems  quite  satisfactorily  established  that  the 
mnnicipal  authorities  of  the  city  of  Troy  had  •'*  crooked  sewer  "  in 
charge  at  the  time  the  injury  complained  of  occurred  —  certainly  to 
the  extent  of  the  street  crossings  —  and  had  controlled  its  construc- 
tion and  use  to  that  extent  for  a  great  number  of  years  prior  thereto. 
The  evidence  is  quite  conclusive  on  this  point.  The  duty  of  the 
proper  construction  of  the  sewer,  and  of  keeping  it  in  repair  at  such 
crossings,  was  within  the  scope  of  the  defendant's  obligations.  Hav- 
ing assumed  such  duty,  and  undertaken  the  public  work  necessarily 
attendant  upon  it,  the  obligation  to  construct  the  sewer  at  those 
localities  in  a  proper  manner,  and  to  keep  it  in  proper  repair, 
became  imperative.  The  city  was,  therefore,  liable  to  any  persons 
injured  by  the  wrongful  act  or  culpable  neglect  of  its  officers  and 
servants  in  that  regard.  Barton  v.  City  of  Syracuse,  37  Barb.  292 ; 
affirmed  in  court  of  appeals,  36  N.  Y.  54 ;  Rochester  White  Lead 
Co,  V.  City  of  Rochester,  3  id.  403;  McCarthy  v.  City  of  Syracuse, 
46  id.  194.  And  it  was  held  in  the  cases  cited  that,  in  constructing 
sewers  and  in  keeping  them  in  repair  municipal  corporations  acted 
ministerially,  and  were  bound  to  the  exercise  of  needful  prudence, 
watchfulness  and  care.  Conrad  v.  Trustees  of  Ithaca,  16  N.  Y. 
158;  MiUs  v.  City  of  Brboklyn,  32  id.  489 ;  HicJcs  v.  Dorn,  1  Lans. 
81-87 ;  Robinson  v.  Chamberlain,  34  N.  Y.  389.  Where  there  is  a 
duty  imposed  by  law  upon  the  officers  of  municipal  corporations  of 
keeping  a  structure  in  repair,  it  involves  the  exercise  of  reasonable 
watchfdlness  in  ascertaining  its  condition,  and  if  that  be  omitted, 
the  corporation  is  liable  for  injuries  which  result  from  such  omission, 
and  no  notice  of  the  defect  is  necessary,  in  that  case,  to  fix  the  lia- 
biUty.  46  N.  Y.  194 ;  37  Barb.  292.  In  this  case,  the  finding  of  the 
referee  is  to  the  effect  that  the  injury  complained  of  resulted  from 
a  positive  act,  authorized  and  approved  by  the  officers  of  the 
corporation,  to  wit,  the  construction  of  a  wall  across  the  sewer 
having  but  a  small  and  inadequate  opening  for  the  discharge  of  the 
water  passing  through  ii  The  consequence  was,  as  the  referee  finds, 
that  the  sewer  became  at  that  point  nearly  filled  with  debris,  which 
obstructed  the  free  passage  of  the  water  and  led  to  the  injury.  The 
evidence  well  sustains  this  finding  of  the  referee,  consequently  notice 
to  the  city  officers  is  out  of  the  case. 

The  right  of  action  grew  out  of  a  direct  wrongful  act  By  reason 
of  the  partial  almost  entire,  closing  up  of  the  sewer,  the  water  was 
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obstracted  in  its  flow,  and  kept  back  beyond  the  ability  of  the  sewer 
either  to  discharge  or  retain  it;  and,  as  a  matter  of  course,  it  burst 
its  bounds,  and,  accoixliug  to  the  proof,  caused  great  injury  to  the 
plaintiff's  property.  Therefore,  unless  there  is  some  technical  diffi- 
culty in  the  way  of  the  recovery  in  this  case,  the  judgment  should 
be  affirmed. 

A  very  considerable  amount  of  the  recovery  was  for  damages  done 
to  the  plaftitiff's  dwelling-house,  then  in  process  of  erection  and 
nearly  completed.  The  structure  was  let  on  contract — the  carpen- 
ter-work to  a  carpenter  and  joiner,  who  was  to  furnish  the  materials 
for  his  part  at  the  price  of  15,178 ;  the  mason  work  to  a  mason,  who 
was  to  furnish  the  materials  for  his  part  at  the  price  of  $4,025. 
Those  contracts  had  not  been  fuUy  performed  when  the  injury 
occurred,  although  the  period  fixed  by  their  terms  for  the  comple- 
tion of  the  house  had  expired.  It  is  now  insisted  that  the  damage, 
in  so  far  as  it  extended  to  the  structure  under  contract  to  the 
carpenter  and  mason,  cannot  be  recovered  by  the  plaintiff. 

It  appears  from  the  proof  that  the  damages  occasioned  by  the 
freshet  were  assumed  by  the  plaintiff.  He  proceeded  to  make  good 
the  injury.  If  he  had  a  claim  against  the  carpenter  and  mason  for 
the  non-completion  of  the  contracts,  he  waived  it,  and  bore  the 
expense  of  repairing  himself.  Those  persons  suffered  no  loss,  as  it 
seems,  for  the  reason  that  the  plaintiff  assumed  it  In  effect  he 
accepted  those  jobs  as  completed,  consequently  they  had  no  cause 
of  action  against  the  city,  and  the  right  to  damages  for  the  injury 
belonged  to  the  plaintiff.  The  damages  to  the  structure  were  prop- 
erly recoverable  by  the  plaintiff. 

It  is  urged  that  the  referee  allowed  erroneously  the  sum  of 
$722.49,  as  damages  for  the  loss  of  the  use  and  occupation  of  the 
house.  The  evidence  showed  a  loss  for  use  and  occupation  for 
many  months.  Such  loss  was  the  necessary  consequence  of  the 
injury.  The  proof  was  that  it  would  then  have  rented  for  $800  for 
eight  months ;  and  it  appeared  that  it  required  about  that  length  of 
time  to  put  the  house  in  condition  for  occupation.  It  cannot  be 
said  that  the  amount  allowed  was  unreasonable  or  unjust.  The 
ground  of  objection  to  this  item,  and  this  is  the  only  ground  sug- 
gested by  the  defendant's  counsel,  that  it  is  speculative,  is  not  ten- 
able. 

It  is  next  urged  that  the  item  of  $261.87  for  new  sewerage  was 
improperly  allowed.     This  new  sewer  was  constructed  in  1868,  and 
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was  connected  with  the  one  built  by  the  city  along  Federal  street 
It  was  made  by  the  plaintiff  for  his  own  use  and  convenience. 

The  allowance  for  the  expense  of  constructing  that  private  sewer 
was  improper.  True,  the  plaintiff  testified,  that  his  sewerage,  at  the 
time  of  the  injury,  was  connected  with  the  old  sewer  —  the  crooked 
sewer;  and  after  the  injury,  he  connected  with  the  Federal  street 
sewer  by  the  new  one,  for  which  the  referee  made  the  allowance. 
But  there  is  no  evidence  showing  the  cost  of  the  old  connection  with 
the  crooked  sewer,  which  old  connection  was  destroyed  or  injured 
by  the  freshet ;  nor  its  then  condition ;  nor  the  expense  of  restoring  it 
to  its  former  condition.  Indeed,  there  is  no  evidence,  or  very  little, 
going  to  establish  the  damage  caused  by  the  injury  to  the  old  con- 
nection. By  what  mode  of  estimate  the  referee  got  at  the  amount 
of  $261.87  for  damages  to  the  old  private  sewer  is  not  obvious.  The 
assumption  that  the  cost  of  the  new  sewer,  to  join  with  the  Federal 
street  sewer,  was  the  amount  of  damages  to  the  old  one  cannot  be 
supported,  with  no  proof  of  their  relative  expense  of  construction 
or  other  circumstances  of  relative  value.  The  allowance  of  this 
item  was  erroneous. 

It  is  also  insisted  that  the  sum  of  $376.43  for  ^^miscellaneous 
repairs  "  was  improperly  allowed.  The  evidence  showed  that  expen- 
ses for  such  repairs  were  incurred  to  a  very  considerable  extent ; 
and  to  an  amount  exceeding  in  the  aggregate  this  sum,  repairs,  too, 
which  became  necessaiy  by  reason  of  the  injury.  No  item  going  to 
make  up  this  sum  is  pointed  out  to  us  as  erroneous.  If  error  was 
committed  by  the  allowance  of  an  improper  item,  this  error  should 
be  made  to  appear  by  the  party  alleging  it.  For  aught  that  appears, 
the  items  making  up  the  sum  allowed  for  '^  miscellaneous  repairs  " 
were  proper  items  of  damages. 

No  suggestion  of  error  has  been  made  by  the  defendant's  counsel 
as  to  the  items  of  damage  allowed,  save  those  above  considered ;  and 
we  find  no  error  in  the  allowances  by  the  referee,  except  as  to  the 
sum  of  $261.87  for  the  private  sewer..  Nor  is  there  any  question  of 
evidence  whatever  raised  before  us. 

It  appears  that  the  referee  made  a  mistake  in  adding  up  the  items 
of  damage  allowed  by  him.  He  made  the  aggregate  too  much  by 
$31.52.  Evidently  this  was  simply  an  oversight  in  putting  together 
the  several  sums  and  can  now  be  easily  corrected.  The  last  two 
sums,  amounting  together  to  $293.39,  with  interest  from  June  27, 
1866,  must  be  deducted  from  the  recovery. 

Vol.  III.  N.  Y.  Kep.  —  2 
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A  criticism  has  been  made  by  the  defendant's  counsel  as  regards 
the  referee's  findings,  which  are  alleged  to  be  incongruous  and  irrec- 
oncilable. After  careful  examination  of  the  findings,  however,  we 
are  of  the  opinion  that  the  criticism  can  hardly  be  sustained.  The 
findings  are  substantially,  if  not.  entirely,  consistent,  and  certainly 
there  is  no  such  contradiction  in  them  as  to  demand  a  reversal  of 
the  judgment  on  that  ground. 

The  judgment  must  be  modified  by  deducting  from  the  amount 
of  the  recovery  the  sum  of  1293.89,  with  interest  thereon  from  June 
27, 1866,  and  so  modified  it  should  be  affirmed,  but  without  costs  of 
the  appeal  to  either  party. 

MiLLBB,  P.  J.,  and  Boardman,  J.,  concurred. 

Judgment  accordingly. 


FiEST  Natiokal  Bank  of  New  Bbelin  v.  Church  et  al, 

appellants. 

PromUsory  notes — indorwinent — extending  time  of  payment  tiHtluntt  knotoledge 
ofindorsor  —  Praetiee  —  icaiver  ofobjeeUons — Demand  and  protest — manner 
and  time  of — Statute  co7istrwstion. 

In  an  action  upon  a  promissory  note  against  the  indorsers,  Tield,  that  an  agree- 
ment with  the  maker  to  extend  the  time  of  payment,  made  without  consider- 
ation, was  void,  and  did  not  release  the  indorsers. 

Defendants,  in  their  answer,  in  relation  to  an  allegation  in  the  complaint, 
stated  that  they  had  "  no  knowledge  or  information  in  regard  thereto." 
Heldt  that  the  form  of  answer  was  objectionahle,  but  not  having  been 
objected  to  before  or  at  the  trial,  the  informality  was  waived. 

Upon  the  appeal,  it  was  claimed,  that  the  notice  of  the  protest  served  was 
insufficient  to  charge  the  indorsers,  being  informal  in  this,  that  there  was  no 
proof  that  the  note  was  protested  on  the  day  it  fell  due,  and  also,  that  other 
proof  than  the  notary's  certificate  was  required  to  establish  due  protest,  an 
affidavit  of  non-reception  of  notice  under  Laws  1838,  chap.  271,  having  been 
served  with  the  answer,  ffeld,  that  the  objections  not  having  been  raised  at 
the  trial  were  waived,  and  could  not  be  urged  on  appeal. 

The  notary's  certificate  stated  that  he  gave  notice  to  the  indorsers  by  deposit- 
ing post-paid  notices  "  in  the  letter-box,  at  the  post-office,"  etc.  Hdd,  that 
deposit  "  in  the  letter-box  at  the  post-office "  was  a  compliance  with  the 
statute.     Laws  1857,  chap.  416,  §  8. 
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The  note,  bj  its  tenns,  fell  due  on  Jnly  5, 1869,  whleh  was  Monday.  EM, 
that  ondeT  Laws  1865,  chap.  146,  then  in  force,  the  note  became  dae  and 
payable  Saturday,  Jnly  8,  and  not  Tuesday,  July  6. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 

The  action  was  brought  against  the  defendants,  Cornelius  A. 
Church,  Otis  B.  Matterson  and  James  A.  Lynes,  as  indorsers  of  a 
promissory  note  for  $2,000,  at  ninety  days,  and  dated  April  3, 1869. 
The  defendants,  by  their  answers,  admitted  the  making  and  indors- 
ing of  the  note,  but  denied  its  due  protest;  set  up  payment  in  part, 
and  an  extension  of  the  time  of  payment,  without  their  consent,  and 
claimed  that  they  were  consequently  discharged  from  liability. 

On  the  trial  before  the  referee  the  plain  tifPs  due  organization  was 
admitted,  as  was  also  the  making  and  indorsing  of  the  note ;  and 
the  note,  with  the  certificate  of  protest  attached,  was  read  in  evi- 
dence without  objection.  The  amount  remaining  unpaid  was  also 
admitted. 

The  question  litigated  before  the  referee  was,  whether  the  time  of 
payment  had  been  extended  without  the  defendants'  consent.  On 
this  question  considerable  eyidence  was  submitted  by  both  parties ; 
and  after  full  hearing  the  referee  found  against  the  defendants. 

Exceptions  to  the  findings  of  the  referee  were  duly  filed ;  and  from 
the  judgment  directed  by  him.  the  defendants  appealed.  Such  other 
fJEu^ts  as  are  necessary  to  the  consideration  of  the  case  are  given  in 
the  opinion. 

c7.  ^.  Dewey,  for  appellants. 

Jenlcs  S  Matterson,  for  respondent. 

BocKES,  J.  Had  the  defendants  established  the  fact  by  competent 
evidence,  that  the  time  of  payment  of  the  note  had  been  extended 
by  a  valid  agreement  between  the  plaintiff  and  the  maker,  or  be- 
tween the  plaintiff  and  the  first  indorser,  of  course  the  defendants, 
who  were  subsequent  indorsers,  would  have  been  discharged  from 
liability  thereon.  Cary  v.  White,  62  N.  Y.  138;  Farmelee  v. 
Thompson,  45  id.  68.  On  the  evidence,  however,  the  referee 
found  against  the  defendants.  He  found  that  there  was  no  valid 
agreement  for  the  extension  of  payment  of  the  note ;  and  in  this 
he  was  unquestionably  right.  The  alleged  agreement  was  without 
valid  consideration  to  uphold  it.  Even  if  the  agreement  embraced 
the  note  in  suit,  the  only  consideration  for  it  was  the  discontinuance 
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of  suits  on  other  notes^  with  a  promise  to  make  speedy  payments 
in  small  sums  for  the  future  upon  their  existing  indebtedness. 
Thus  the  alleged  agreement  was  void  for  want  of  consideration. 
Farmelee  v.  Thompson,  supra.  Therefore,  on  the  point  principally 
litigated  before  the  referee,  the  defense  failed;  and  with  a  view  to 
present  the  remaining  points  more  distinctly,  this  defense,  with  all 
the  evidence  bearing  on  it,  may  be  regarded  as  expunged  from  the 
case.  In  this  view  the  trial  was  a  short  one.  The  plaintiff's  organ- 
ization was  admitted ;  also  the  making  and  indorsing  of  the  note 
were  admitted,  and  the  note,  with  the  notary's  certificate  of  pro- 
test attached,  was  read  in  evidence.  It  was  further  admitted  that 
the  sum  of  $1,802.00  remained  unpaid  and  due  on  the  note  that  day 
—  the  day  of  the  trial.  Thereupon  the  plaintiff  rested  the  case. 
There  was  no  motion  for  a  nonsuit ;  no  objection  to  evidence  was 
interposed;  nor  was  its  insufficiency  as  a  ground  of  action  sug- 
gested. Under  this  form  of  trial  the  case  was  submitted  to  the 
referee  for  decision.  After  his  decision  was  made  the  defendants 
filed  exceptions  to  his  findings,  whereby  he  found  and  decided  that 
the  note  was  duly  protested  ;  and  on  the  settlement  of  the  case  and 
exceptions  he  was  requested  to  find,  and  did  further  find,  that  the 
note  fell  due  by  its  terms  Monday,  July  6th,  and  that  it  was  protested 
for  non-payment  on  Saturday,  July  3d.  But  no  objection  whatever 
was  interposed  on  the  trial  —  at  least  none  appeared  in  the  case. 

It  is  now  urged  on  the  appeal,  that  the  note  was  not  duly  pro- 
tested— hence,  that  the  defendants  were,  and  are,  discharged  from 
liability  as  indorsers.  It  is  insisted  that,  to  charge  them  as 
indorsers,  it  should  have  been  protested  on  Tuesday ;  whereas,  the 
proof  shows  it  to  have  been  protested  on  Saturday  preceding;  also, 
it  is  claimed  that  the  notice  of  non-payment  served  on  them,  as 
certified  by  the  notary,  was  insufficient. 

The  first  answer  offered  by  the  plaintiff's  counsel  to  these  alleged 
grounds  of  error  is,  that  the  defendants,  Church  and  Matterson, 
have  not,  by  their  answer,  denied  the  averment  in  the  complaint, 
that  the  note  was  duly  protested — hence,  that  this  averment  stands 
admitted  of  record ;  and,  consequently,  that  all  proof  on  this  sub- 
ject was  unnecessary  and  immaterial. 

The  denial  is  that  they  have  "no  knowledge  or  information"  in 
regard  thereto.  Undoubtedly,  this  form  of  answer  is  objectionable. 
They  should  have  denied  "  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief."     But  the  answer  was  accepted  without 
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objection ;  nor  was  any  qneetion  raised  as  to  its  sufficiency  on  the  trial, 
when  a  motion  to  amend  conld  have  been  made.  So,  no  objection 
haying  been  i-aised  to  the  sufficiency  of  the  answer,  either  on  the  trial 
or  prior  thereto,  this  informality  must  be  deemed  to  hare  been  waived. 

The  answer  of  Lynes,  the  other  defendant,  is  not  open  to  the 
criticism  urged  against  the  answer  of  his  co-defendants. 

It  is  next  insisted  by  the  plaintiff's  counsel,  that  the  alleged 
informality  in  the  notice  of  protest,  certified  to  have  been  served  on 
the  defendants,  and  the  alleged  insufficiency  of  proof  to  charge 
them  as  indorsers,  to  wit:  that  there  was  no  proof  that  the  note 
was  protested  on  the  day  it  fell  due,  conceding  such  informality  and 
insofficiency  to  exist,  cannot  now  be  urged  on  appeal;  because 
objections  on  those  grounds  were  not  urged  before  the  referee. 

We  are  of  the  opinion  that  this  position  of  the  plaintiff's  counsel 
is  well  taken.  It  has  long  been  the  settled  rule  that  an  objection 
not  raised  or  suggested  on  the  trial  cannot  be  urged  on  appeal,  if 
by  possibility  it  could  have  been  then  obviated.  The  language  of 
the  courts  is  that  a  party  has  no  right  to  rest  upon  the  supposition 
that  he  can  urge  xK)ints  upon  appeal,  not  taken  on  the  trial.  This 
rule  too  is  applicable  to  cases  of  insufficiency  or  defects  of  proof,  as 
well  as  to  those  of  mere  informality,  in  the  presentation  of  it.  The 
following  cases  have  application  here,  and  many  of  them  are  directly 
in  point :  Merrill  r.  Seaman,  6  Barb.  330 ;  Williams  v.  Larkin,  3  Denio, 
114;  ShotweU  v.  Mali,  38  Barb.  469  ;  CJieney  v.  Seal,  47  id.  523 ;  ifc. 
Donald  v.  Christie,  42  id.  36 ;  Lefler  v.  Field,  50  id.  407 ;  Cooper  v.  Bean, 
5  Lans.  318  ;  Booth  v.  Bunce,  31  N.  Y.  251 ;  Binsse  v.  Wood,  37  id.  526 ; 
Wolfe  V.  Security  Fire  Ins.  Co.,  39  id.  49;  Weed  v.  Odell,  49  id.  583; 
fbrt  Stantaix  Bank  v.  Leggett,  51  id.  552,  on  page  655.  Here  the  note 
with  the  certificate  of  protest  was  permitted  to  be  read  in  evidence 
against  the  defendants,  without  any  suggestion  of  informality,  or 
objection  on  the  ground  of  insufficiency  of  proof  to  charge  them  as 
indorsers.  In  one  of  the  cases  cited  it  was  said  that  if  the  plaintiff 
failed  to  make  all  the  proof  ho  was  bound  to  make  to  entitle  him 
to  recover,  it  was  the  duty  of  the  defendant  to  point  out  the  defect, 
so  that  it  might  be  supplied.  Now  in  this  case  under  examination, 
if  the  objections  to  the  due  protestation  of  the  note  had  been  raised 
at  the  trial,  non  constat  that  other  or  further  proof  would  have  been 
furnished  which  would  have  obviated  them.  As  was  said  in  Shelldon 
Y.  Benham,  4  Hill,  132,  if  objection  had  been  taken  to  the  day  (that 
is,  that  protest  was  not  made  on  the  right  day),  it  might  be  that  the 
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plaintiff  would  have  avoided  the  difficulty  by  giving  further  evi- 
dence. These  considerations  cover  as  wqil  the  alleged  informality 
in  the  notice  of  non-payment,  as  also  the  supposed  want  of  proof  of 
protest  on  the  proper  day,  and  also  the  further  objection,  now  first 
urged,  that  other  proof  than  the  notarial  certificate  was  required  to 
establish  due  protest,  inasmuch  as  service  of  an  affidavit  of  non-recep- 
tion of  notice  was  made  with  the  answer.  Laws  1833,  chap.  271, 
§  8.  Other  proof  than  the  certificate  was  not  required,  in  the  absence 
of  all  objection  to  its  sufficiency.  See  cases  on  the  point  of  waiver 
above  cited.  These  several  objections  must  be  deemed  to  have  been 
waived,  not  having  been  raised  on  the  trial  before  the  referee,  and 
being  such  as  might  have  been  then  obviated  by  further  or  other 
proof.     They  cannot  be  now  urged  on  appeal. 

But  we  are  of  the  opinion  that  due  protest  of  the  note  was  well  estab« 
lished.  The  certificate  of  the  notary  was  good  in  form  and  substance. 
It  showed  a  demand  of  payment  at  the  proper  place ;  non-payment 
by  the  maker,  and  immediate  notice  thereof  through  the  mail  to  the 
indorsers.  A  notice,  as  appears  from  the  notarial  certificate,  was 
well  directed  to  the  indorsers,  respectively,  at  their  residence ;  and 
such  notice  to  them  was  well  served  by  depositing  the  same  in  the 
post-office,  postage  paid.  Eetchum  v.  Barber,  4  Hill,  224 ;  Seneca  Go. 
Bank  v.  Neass,  5  Denio,  329,  334,  335.  The  certificate  stated  that 
the  notices  were  deposited  in  the  letter  box  in  the  post-office.  This 
was  right  The  letter  box  in  the  post-office  was  the  proper  place  to 
deposit  them,  with  a  view  to  their  proper  and  safe  delivery. 

The  remaining  question  is,  whether  the  note  became  due  or  pay- 
able qn  Saturday,  July  3d,  or  on  Tuesday,  July  6th.  By  its  terms 
it  fell  due  on  Monday,  the  6th ;  but  Monday  was  a  holiday  by  law, 
inasmuch  as  the  preceding  Sunday  was  the  4th  day  of  July.  This 
case  is  controlled  by  the  act  of  1865  (Laws  1865,  chap.  146),  which 
declared  the  law  applicable  to  the  protesting  of  notes  which  fell 
due  on  holidays  in  the  year  1 869. 

This  act  declared  certain  days,  holidays  or  non-business  days,  to 
wit :  the  4th  of  July,  the  25th  of  December,  the  Ist  of  January 
and  the  22d  of  February.  It  further  provided  that,  when  either  of 
those  days  should  occur  on  Sunday,  the  next  ensuing  day  thereafter 
should  be  treated  and  considered  as  Sunday,  for  all  purposes  neces- 
sary to  the  protesting  of  bills  of  exchange,  bank  checks  and  prom- 
issory notes  thereafter  made ;  and  further,  that  any  bill  of  exchange, 
bank  check  or  promissory  note  thereafter  made,  which,  but  for  that 
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act,  would  fall  due  on  any  of  the  days  therein  mentioned,  should, 
when  said  days  fall  on  Sunday,  become  due  and  payable  on  Tuesday 
next  succeeding  such  days. 

Now,  by  the  law  merchant,  a  promissory  note,  haying  days  of 
grace,  and  falling  due  by  its  terms  on  Sunday,  became  due  and  pay- 
able on  Saturday  preceding ;  and  the  same  was  true  of  like  notes 
falling  due  on  Monday,  when  that  was  a  non-business  day. 

The  act  of  1865  changed  this  rule,  as  to  such  bills  of  exchange, 
bank  checks  and  promissory  notes  as  should  by  their  terms  become 
due  and  payable  on  Sunday,  when  such  Sunday  was  also  one  of  the 
holidays  therein  specified,  to  wit:  July  4th,  December  25th,  Janu- 
ary Is^  or  February  22d.  Such  paper  was  made  due  and  payable 
by  that  act  on  the  following  Tuesday.  But  this  left  the  law  mer- 
chant to  prevail  in  all  other  cases ;  consequently  the  note  in  suit, 
which  by  its  terms  fell  due  on  Monday,  became,  by  the  law  mer- 
chant, due  and  payable  on  Saturday,  inasmuch  as  Monday  was  by 
law  declared  a  holiday. 

The  effect  of  this  act  was  to  make  certain  paper,  falling  due  ac- 
cording to  its  terms  on  Sunday,  payable  on  the  ensuing  Tuesday; 
leaving  paper  falling  due  by  its  terms  on  the  following  Monday, 
payable  as  before,  on  the  preceding  Saturday.  The  reason  for  this 
discrimination  is  not  obvious.  Why  payment  of  a  note  falling  due 
by  its  terms  on  Sunday  should  be  postponed  to  the  ensuing  Tues- 
day, while  the  payment  of  a  note  falling  due  by  its  terms  the  next 
day,  Monday,  being  a  Sunday  in  law  also,  should  be  payable  three 
days  earlier,  seems  certainly  without  reason  or  propriety.  Yet,  such 
is  the  necessary  reading  and  effect  of  the  act  of  1865.  No  other 
construction  can  be  given  it  without  doing  violence  to  its  language; 
and  it  was  competent  for  the  legislature  to  modify  or  change  the 
common  law,  much  or  little  in  its  discretion.  It  was  doubtless  the 
incongruity  here  suggested  which  led  to  the  amendment  of  the  law 
in  1870.  (Laws  1870,  chap.  370.)  By  the  act  of  1870,  the  discrim- 
ination and  consequent  absurdity  of  the  law  of  1865  was  abrogated 
and  removed.  Other  alterations  of  the  law  on  this  subject  have 
been  made,  which,  however,  it  is  unnecessary  here  to  consider. 

Our  conclusion  is,  that  the  note  in  suit  was  well  protested  on 
Saturday,  July  3, 1869,  under  the  law  of  1865,  then  in  force ;  and 
finding  no  error  in  the  record,  the  judgment  must  be  affirmed. 

MiLLBB,  P.  J.,  and  Boardman,  J.,  concurred. 

Judgment  affirmed. 
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Bates,  administrator,  etc.,  v.  Chebry  Valley,  Shabon    and 

Albany  Railroad  Company,  appellant 

Contract — c&nstruetion  of — payment  in  corporate  stock. 

Plaintiff's  testator  performed  certain  services  for  a  company  organized  to  build 
a  railroad.  At  a  meeting  of  the  board  of  directors  it  was  resolved  that  for 
his  past  services  he  should  receive  a  specified  sum  payable  in  stock  of  the 
company,  and  for  his  future  services  at  a  certain  rate  payable  in  the  same 
stock.  The  terms  of  compensation  were  accepted  by  the  testator.  At  the 
time,  there  was  no  stock  iseiued,  and  all  parties  believed  that  it  would  be, 
when  issued,  of  par  value.  Held,  that  the  payment  of  such  services  was  to 
be  in  stock  of  the  company  estimated  at  its  nominal  or  par  value,  and  not  at 
its  market  value. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

The  recoyery  waa  for  $6,758.01  damages  and  costs,  and  was  allowed 
for  services  rendered  to  the  defendant  by  the  plaintiff's  intestate, 
De  Witt  C.  Bates,  including  use  of  team,  and  for  money  advanced  by 
him  in  performance  thereof,  and  also  for  office  rent. 

The  intestate  performed  most  of  the  services  for  which  the  j  udgmen t 
was  rendered,  under  and  in  pursuance  of  resolutions  passed  by  the 
board  of  directors  of  defendant,  which,  in  effect,  were  contracts  with 
him  declaring  his  rate  of  compensation  and  the  mode  of  payment. 

The  first  of  these  resolutions  was  adopted  July  9, 1868,  and  after 
various  recitals  stating  that  Mr.  Bates  had  expended  much  time, 
labor  and  expense  in  the  business  of  the  company,  and  that  it  was 
necessary  to  continue  his  services  in  that  behalf,  and  after  appoint- 
ing him  especial  agent  and  attorney  of  the  road,  it  was  resolved  that 
there  should  be  allowed  to  him  for  all  his  past  services  and  expenses 
the  sum  of  $1,000  of  the  stock  of  the  company,  and  that  he  be  paid 
in  the  stock  of  the  company  for  his  future  services  the  sum  of  $10 
per  day  as  such  agent  and  attorney,  while  engaged  in  such  business ; 
and  whenever  such  business  required  him  to  be  absent  ftom  the  vil- 
lage of  Cherry  Valley,  he  should  be  allowed  in  addition  thereto  his 
expenses,  including  the  use  of  team,  etc.,  "  the  items  of  which  shall 
be  rendered  in  detail  to  the  board  of  directors,  and  which  shall 
also  be  paid  in  the  stock  of  said  road.  Always  provided,  that  the 
directors  are  to  incur  no  personal  responsibility  for  or  on  account  of 
such  services  and  expenses  of  said  Bates ;  but  he  shall  rely  entirely 
upon  the  stock  of  such  railroad  company  for  his  compensation/' 
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On  the  2d  February,  1870,  the  following  resolution  was  adopted 
by  the  company :  ^^  Resolved,  That  for  compensation  to  De  Witt  C. 
BateSy  for  his  services  and  expenses  hereafter,  including  use  of 
team  as  heretofore,  he  at  his  election  be  paid  in  the  first  mortgage 
bonds  of  the  road,  or  in  the  stock  of  the  road." 

The  referee  found  that  Mr.  Bates  performed  services  for  the  com- 
pany under  the  resolution  or  agreement  of  July  9, 1868,  which, 
with  his  expenses  and  the  use  of  team,  also  including  the  11,000 
for  prior  services  and  expenses  therein  mentioned,  amounted  to 
14,246.17 ;  and  that  he  rendered  services  for  th|  company  under  the 
resolution  of  February  2,  1870,  which,  with  his  expenses  and  use 
of  team,  amounted  to  the  sum  of  $439.28. 

He  also  found  that  the  former  sum  was,  by  the  terms  of  the  con- 
tract (first  resolution),  payable  in  the  stock  of  the  company ;  and 
that  the  latter  sum  was,  according  to  the  contract  (second  resolu- 
tion), payable  in  first  mortgage  bonds,  Mr.  Bates  having  so  elected. 

The  referee  further  found  that,  at  the  time  of  making  the  con- 
tract of  July  9, 1868,  and  during  the  time  of  the  rendition  of  the 
servioeB  thereunder,  both  parties  believed  that  the  stock  would  be 
worth  par  when  the  road  should  be  completed  and  be  put  in  opera- 
tion; that  the  road  went  into  operation  in  June,  1870,  but  has 
earned  nothing,  and  that  the  stock  has  been  and  still  is  of  no  mar- 
ket value;  also,  that  the  bonds  were  not  of  par  value. 

In  giving  construction  to  the  contracts  (resolutions)  the  referee 
held  that  the  market  value  of  the  stock  and  bonds,  and  not  par 
value,  was  contemplated  and  intended  by  the  parties,  and  in  giving 
judgment  he  awarded  damages,  estimating  the  stock  and  bonds  at 
par  valne.  To  this  ruling  and  decision  an  exception  was  inter- 
posed. 

Other  questions  are  raised  on  the  appeal;  but  the  conclusion 
arrived  at,  on  the  point  above  presented,  renders  their  examination 
here  unnecessary. 

J.  E.  Dewey y  for  appellant 

</.  W.  Bates,  for  respondent 

BocKES,  J.    Undoubtedly  the  resolutions  were  correctly  held  to 
be  contracts,  binding  on  the  parties  according  to  their  terms.    They 
contemplated  the  rendering  of  services  and  the  incurring  of  expen- 
VoL.  in,N.  T.  Rbp.— 8 
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ses  by  one  party  for  and  in  the  business  of  the  other,  and  fixed  both 
the  rate  of  compensation  and  the  mode  of  payment.  Indebtedness 
against  the  company  arose  thereunder,  which  was  to  be  satisfied  by 
payment  in  the  manner  stated,  and  agreed  upon  in  the  contracts. 
So  much  of  it  as  had  its  origin  under  the  resolution  of  July  9, 1868, 
was  "  to  be  paid  in  the  stock  of  the  company  ;  "  and  so  much  as  had 
its  origin  under  the  resolution  of  February  2, 1870,  was  to  "  be  paid 
in  the  first  mortgage  bonds  of  the  road,  or  in  the  stock  of  the  roady* 
as  the  payee  should  elect.  The  referee  held  that  the  legal  effect  of 
the  contracts  was,  that  payment  was  to  be  made  in  stock,  in  the 
one  case,  and  in  bonds  or  stock  in  the  other,  at  the  election  of  the 
payee,  to  be  estimated  at  the  market  yalue  and  not  at  par  or  nominal 
value.  In  speaking  of  the  defendant's  liability  under  the  resolution 
of  July  9th,  the  referee  says,  "  that  the  stock  of  the  defendant's  com- 
pany being  worthless  and  of  no  market  value,  and  the  defendant 
having  refused  to  deliver  the  same  at  any  other  than  its  par  or 
nominal  value,  the  said  debt  became  payable  in  money ; "  and  he 
directed  judgment  for  the  full  amount  of  the  debt. 

Now,  the  contract  specified  the  mode  of  payment.  Payment  was 
to  be  in  stock;  but  how  the  stock  was  to  be  estimated  —  whether  at 
market  or  par  value  —  was  not  stated  in  terms.  In  this  regard  the 
contract  was  open  to  construction.  The  referee  read  it  as  if  the 
words  at  market  valvs  had  been  inserted.  Thus  read,  the  agreement 
was  to  pay  a  certain  sum  of  money  (the  amount  of  the  indebtedness 
when  determined),  in  specific  property  (in  stock),  at  a  stipulated 
price  (its  market  value) ;  in  which  case  the  measure  of  damages  for 
non-delivery  would  be  the  sum  by  the  contract  agreed  to  be  paid. 
Rockwell  V.  Rockwell^  4  Hill,  164 ;  Finney  v.  Gleason,  5  Wend.  393 ; 
Murray  v.  Harrison,  47  Barb.  492,  493.  In  such  case  the  delivery 
of  the  property  is  a  mere  mode  of  payment  of  a  stated,  specified 
sum  or  debt,  which  may  be  satisfied  by  a  tender  kept  good,  of  the 
property  at  the  price  fixed,  or  in  money  at  the  option  of  the  party 
obligated  to  pay.  This  view  of  the  case  under  examination  will 
vindicate  the  decision  of  the  referee. 

But  was  he  right  in  holding  that  the  contract  (reference  is  here 
made  to  the  resolution  of  July  8)  should  be  construed  as  if  it  pro- 
vided for  payment  in  stock  at  market  value  ? 

Now,  what  was  the  intention  of  the  parties  ?  Whether  the  stock 
was  to  be  estimated,  in  making  payments,  at  market  or  par  value, 
was  not  expressly  stated.    This  was  left  for  fair  inference  on  con- 
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nderation  of  the  case  on  all  the  facts.  The  natnre  of  the  contract, 
its  object,  the  situation  of  the  parties,  and,  indeed,  all  the  circum- 
stances surrounding  and  influencing  them  in  entering  into  it,  are 
proper  subjects  for  reflection  and  guidance.  Let  us  consider  the 
case  in  the  light  of  those  incidents.  An  enterprise  of  magnitude 
and  of  public  importance  was  in  contemplation.  A  company  was 
organized  to  secure  its  accomplishment  Mr.  Bates  was  one  of  its 
officers,  and  was  especially  interested  in  its  prqmotion  and  success. 
No  stock  had  yet  been  issued — of  course,  it  then  had  no  market 
Talue;  bat  as  the  referee  finds,  both  parties  to  the  contract  believed 
that  it  would  ultimately  be  worth  par.  The  stock  on  its  face  would 
express  a  sum  as  an  exponent  of  value.  It  would,  when  issued, 
represent  a  numerical  amount  as  its  value.  It  was  to  be  received 
in  payment  for  services;  and  thus  in  one  view  the  arrangement, 
when  carried  out,  would  operate  as  an  exchange  of  services  for 
stock.  It  differed  widely  from  the  case  of  an  agreement  providing 
for  the  payment  of  a  fixed  and  certain  sum  in  a  merchantable 
commodity,  as  in  logs,  lumber,  wood  or  specific  articles  of  mer- 
chandise, having  at  the  time  a  recognized  value,  with  the  absolute 
certainty  that  it  would,  in  all  future  time,  retain  and  have  value  in 
market.  Did  the  parties  contemplate  the  contingency  which  did 
actually  occur,  that  the  stock  would  be  worthless  and  would  remain 
80,  in  which  case  payment  might  be  exacted  in  money  ?  Clearly 
not,  for  the  contract  expressly  provided  that  Mr.  Bates  should 
"rely  entirely  upon  the  stock  of  such  railroad  company  for  his 
compensation.^^  So,  too,  as  to  payment  for  his  prior  services,  he 
was  to  be  allowed,  in  the  language  employed,  ^Hhe  sum  of  one  thot^ 
9and  dollars  of  the  stock  of  the  company"  Unlike  articles  of  mer- 
chandise, the  stock  carried  with  it  an  index  of  value.  Every 
share  in  stock  represented  on  its  face  the  money  value  of  $50; 
and  in  view  of  this  fact,  and  of  those  above  alluded  to,  considering 
the  purposes  and  object  the  parties  had  in  contemplation  and  the 
circumstances  surrounding  them  and  influencing  them  at  the  time 
they  entered  into  the  contract,  I  am  of  the  opinion  that  it  was  intended 
that  payment  might  be  made  in  stock  to  be  estimated  at  par  value. 
Such  should  be  deemed  to  be  its  fair  and  just  import  and  construc- 
tion. For  past  services  and  expenses,  Mr.  Bates  was  to  be  allowed 
11,000  ^^  of  the  stock  of  the  company y"  and  for  future  services,  he 
was  to  be  paid  in  stock,  and  he  agreed  to  rely  entirely  upon  stock 
for  his  compensation.    These  expressions  considered  with  referenoe 
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to  the  subject-matter  of  the  contract,  holding  in  mind  the  circnm- 
stances  surrounding  the  parties  at  the  time,  show,  as  I  think,  quite 
conclusively,  that  payment  in  stock,  estimated  at  its  capital  stock 
estimate,  was  intended.  The  eyidence  shows,  too,  that  Mr.  Bates 
BO  construed  the  contract  himsell  His  understanding  of  its 
import  may  also  be  considered  in  connection  with  the  surrounding 
facts  and  circumstances. 

This  conclusion  is  supported  by  the  decision  in  Cleveland  A 
Pittsburgh  R.  R.  Co.  v.  Kelley,  6  Ohio  Si  180.  In  this  case  the 
contract  was  that  the  party  should  take  twenty-five  per  cent  "in 
stock  of  the  company.'^  It  was  held  that  stock  at  par  value  was 
manifestly  intended  by  the  parties ;  that  the  twenty-five  per  cent 
to  be  taken  in  stock  was  not  a  money  indebtedness,  but  a  stock 
indebtedness. 

The  decision  in  Smith  v.  Dunlap,  12  III.  184,  was  to  the  same 
effect  The  action  was  on  a  note  for  $131,480.52  payable  ''  in  State 
of  Illinois,  indebtedness."  The  court  said  that  where  the  "promisor 
agrees  to  pay  a  certain  sum  in  bank  notes  or  other  evidences  of 
indebtedness,  which  purport  on  their  face  to  represent  dollars,  and 
can  be  counted  as  such,  the  sum  is  expressed  to  indicate  the  num- 
ber of  dollars  of  the  notes  or  evidences  to  be  paid,  and  not  the 
amount  of  the  debt  or  consideration ; "  and  it  is  added  "  the  obliga- 
tion is,  in  fact,  but  a  promise  to  deliver  so  many  dollars  numerically 
of  the  securities  described.*'  The  case  of  Barker  v.  Troy  &  Rutland 
R.  R,  Co.,  27  Vt.  766,  can  hardly  be  deemed  an  authority  here,  as 
considerations  of  an  equitable  character  were  brought  into  it,  which 
to  a  considerable  extent  controlled  the  decision.  We  are  referred  to 
the  case  of  Hart  v.  Lauman,  29  Barb.  410,  as  an  authority  in  favor 
of  the  ruling  of  the  referee  in  this  case.  The  point  was  not  there 
directly  before  the  court  The  learned  judge  says :  "  The  question 
whether  they  should  have  tendered  the  amount  due  at  its  current 
market  value,  or  at  the  nominal  value  of  the  shares,  does  not  neces- 
sarily arise  here."  But  he  proceeds  to  discuss  the  question  at  con- 
siderable length,  and  arrives  at  a  conclusion  as  applicable  to  the 
facts  of  that  case,  adverse  to  that  above  expressed  in  this.  That 
case,  however,  differs  from  this  in  some  of  its  material  facts,  one  of 
which  is,  that  at  the  time  the  agreement  was  made,  the  stock  had  a 
money  value.  The  learned  judge  gives  this  fact  significance.  He" 
says,  "  it  was  this  value  "  (its  money  or  market  value)  "  which  the 
parties  had  in  contemplation,  and  which  was  to  extinguish  the 
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indebtedness.'^  But  in  the  case  at  bar  the  stock,  at  the  time  of  the 
agreement,  had  no  market  value,  but  had  prospectiye  value  then 
estimated  by  the  parties  at  par,  and  we  may  now  well  adopt  the 
laognage  of  the  learned  judge  above  quoted,  that  "tt  was  this  value 
which  the  parties  had  in  contemplation,  and  which  was  to  extinguish 
ike  indebtedness.^^ 

'  The  case  of  Hart  v.  Lauman  is  by  no  means  a  controlling  one  in 
lavor  of  the  plaintiff  here. 

The  resolution  of  July  9  has  been  above  more  particularly  under 
examination,  but  that  of  February  2  is  subject  to  the  same  rule  of 
construction.    They  stand  in  the  case  alike  in  so  far  as  any  rule  of 
construction  is  concerned. 

The  conclusion  arrived  at  is  that  the  referee  was  in  error  in  hold- 
ing that  the  resolutions  contemplated  and  called  for  payment  to 
the  plaintiff's  intestate,  in  stock  and  bonds  at  market  value.  We 
are  of  the  opinion  that  payment  in  stock  and  bonds  at  par  or  nomi- 
nal value  was  intended  and  stipulated  for.  The  judgment  must 
therefore  be  reversed. 

The  judgment  is  reversed  and  a  new  trial  ordered,  costs  to  abide 
the  event,  and  the  reference  discharged. 

MiLLSB,  P.  J.,  and  Boabdman,  J.,  concurred. 

Judgment  accordingly. 


YouMANS,  appellant,  v.  Boomhoweb  et  al. 

Frattduleni  eonf)eyance  —  right  of  cr editor  $  —  ISxempt  property — bounty  money — 

enHstment  under  fictUioue  name, 

R.  placed  bounty  money,  received  by  him  upon  enlistment  into  the  army,  in 
the  hands  of  his  wife,  who  afterward  purchased  real  estate,  taking  title  in  her 
own  name  and  paying  toward  the  purchase-price  $000  of  the  bounty  money. 
Afterward  the  wife  gave  R.,  in  settlement  of  a  claim  by  him  for  the  bounty 
money,  her  note  for  $400.  after  which  settlement  she  sold  and  conveyed  the 
real  estate  to  B.  After  this  6.  bought  the  note  from  R.,  payihg  him  $25.  R., 
claiming  that  B.  still  owed  him  $875  upon  the  purchase  of  the  note,  sued  him ; 
B.  defended,  and  the  suit  was  settled.  After  these  transactions,  plaintiff, 
who  had  obtained  a  judgment  against  R.,  commenced  action,  asking  to  have 
the  debt  satisfied  from  the  lands  and  from  the  note,  claiming  that  said  trans* 
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actions  were  fraudulent  as  to  him.  Held,  (1)  That  the  bounty  money,  bein^ 
exempt  from  claims  of  creditors,  a  gift  of  it  by  the  debtor  to  his  wife  would 
not  be  in  fraud  of  creditors.  (2)  If  the  intent  of  B.  was  that  the  money 
should  be  inrested,  and  his  wife,  either  without  or  with  his  consent,  took 
title  of  the  lands  purchased  to  herself,  she  and  B.  had  a  right  to  settle  for 
R.'s  equity  in  such  lands,  and  having  done  so,  bona  fide,  before  the  proceed 
ings  were  commenced  to  reach  such  equity,  the  lands  were  discharged 
therefrom.  (8)  That  the  note,  while  in  R.'s  hands,  although  received  for 
bounty  money  invested,  was  not  exempt ;  but,  having  been  traHsf erred  to  B. 
for  a  consideration,  either  paid  or  satisfied  in  the  settlement  of  the  suit,  no 
collusion  or  want  of  good  faith  in  such  transfer,  suit  or  settlement  being 
shown,  was  not  liable  to  any  claim  of  R.'s  creditor. 
Held,  also,  that  the  fact  that  R.,  at  the  time  he  received  the  bounty,  was  a 
deserter  from  the  army,  and  enlisted  under  a  fictitious  name,  would  not  afiect 
the  exemption  of  such  bounty. 

Appeal  by  the  plaintiff  from  judgment  of  nonsuit  at  the  Dela- 
ware special  term.  Also,  appeal  from  an  order  denying  a  motion 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence. 

The  action  is,  in  form  and  substance,  a  creditor's  bill.  The 
plaintiff,  William  Youmans,  Jr.,  a  judgment  creditor  of  the 
defendant  Isaac  Ryan,  with  execution  returned  unsatisfied,  seeks 
to  charge  the  debt  upon  lands  held  by  the  defendant  Abijah  J. 
Boomhower,  conveyed  to  him  by  Isaac  Syan  and  his  wife,  the 
defendant  Mary  Eyan,  shortly  prior  to  the  recovery  of  plaintiff's 
judgments. 

These  judgments  were  recovered,  the  first,  for  $307,  October  19, 
1866;  the  second,  for  $106.25,  October  26,  1868;  the  former  on  an 
indebtedness  which  arose,  according  to  the  plaintiff's  evidence,  in 
the  years  1862,  1863, 1864  and  1866. 

About  1865,  perhaps  shortly  prior  to  that  date,  the  defendant 
Ryan  enlisted  into  the  military  service  of  the  United  States,  and 
obtained  a  bounty  of  $900  or  $1,000  — $300  in  money  and  $600  or 
$700  in  bonds.  The  bonds  and  most  of  the  money  were  sent  by 
Ryan  to  his  wife,  and  she  purchased  the  premises  sought  to  be 
charged  in  this  action,  paying  therefor  $600  from  such  bounty, 
and  took  the  deed  in  her  own  name.  The  deed  to  Mrs.  Ryan  bears 
date  August  21, 1865. 

On  the  24:th  of  August,  1866,  Mrs.  Ryan  conveyed  the  premises  to 
the  defendant  Boomhower.  It  seems,  also,  that  Ryan,  the  husband, 
executed  a  deed  of  the  premises  to  Boomhower,  ante-dated  February 
3, 1866 ;  but,  for  aught  that  appears,  he  had  no  title,  hence  no  right 
passed  by  this  deed. 
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About  August  15, 1866,  Ryan  and  his  wife  settled  between  them- 
selves in  regard  to  the  bounty,  most  of  which  had  gone  into  the 
purchase  of  the  premises,  and  Mrs.  Ryan  gave  her  husband  a  note 
for  $400  on  such  settlement  This  note  was  purchased  by  Boom- 
hower,  as  he  claimed,  for  the  sum  of  $25 ;  but  as  Ryan  insisted 
Boomhower  was  to  pay  him  the  balance  of  $375.  In  October  or 
November,  1866,  Ryan  sued  Boomhower  for  this  balance.  The 
latter  interposed  a  defense,  averring  that  he  had  paid  all  he  agreed 
to  pay  OD  the  purch&se ;  also,  that  the  note  was  without  considera- 
tion ;  was  never  delivered,  and  was  void.  Before  the  action  was 
brought  to  trial  it  was  settled  by  the  parties,  and  the  suit  was  ter- 
minated. 

The  plaintifE  in  this  action  set  up  that  the  land  was  chargeable 
with  the  payment  of  his  judgments,  and  asked  that  the  same  might 
be  so  adjudged,  and  that  he  might  have  satisfaction  of  his  demands 
therefrom,  from  the  note,  insisting  that  the  transactions  between 
the  parties  were  fraudulent  and  void  as  against  him. 

At  the  conclusion  of  the  evidence  on  part  of  plaintiff,  the  plain- 
tiff was  nonsuited,  and  judgment  of  dismissal  of  the  complaint  was 
given  against  him.  Pending  this  appeal,  plaintiff  moved,  after 
leave  obtained  at  special  term,  for  a  new  trial,  on  the  ground  of 
newly-discovered  evidence  that  Ryan  at  the  time  of  his  enlistment 
was  a  deserter,  and  enlisted  and  received  his  bounty  under  a  ficti- 
tious name.    The  motion  was  denied  and  plaintiff  appealed. 

Wm.  Youmans,  Jr.,  appellant  in  person. 
F,  JacobSy  Jr.,  for  respondents. 

BocKES,  J.  That  Ryan  received  his  bounty,  passed  it  over  to  his 
wife,  and  that  she  invested  it,  to  the  extent  of  $600,  in  the  premises 
here  sought  to  be  charged  with  his  debts,  taking  the  conveyance  to 
herself,  there  is  no  question.  The  plaintiff  insisted  that  the  trans- 
action was  but  a  gift  to  the  wife —  hence  that  the  land  so  held  by  her 
was  chargeable  in  equity  with  the  husband's  debts.  To  this  position 
it  was  answered  that  notwithstanding  it  was  a  gift,  still  the  subject  r 

of  the  gift,' the  bounty,  was  exempt  by  law  from  all  claim  on  the  / 

part  of  Ryan's  creditors,  and,  therefore,  the  rule  in  equity  above 
suggested  had  no  application.  This  view  of  the  case  was  sustained 
at  the  special  term,  and  the  complaint  was  dismissed. 

It  cannot  be  questioned  but  that  Ryan's  bounty  was  exempt 
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firom  all  claim  by  his  creditors.  The  law  so  declares.  (Laws 
1864;  chap.  598,  §  4.)  Nor  would  it  make  any  difiference  that 
he  received  it  under  a  figtitious  name.  It  may  be  here  remarked, 
howevier,  that  there  was  no  evidence  given  on  the  trial  showing  that 
he  obtained  the  bounty  under  any  other  than  his  true  name.  In 
Byan's  hands,  then,  the  bounty  was  exempt  as  above  stated.  So 
long  as  it  so  remained  in  his  hands,  it  could  not  be  reached  by  his 
creditors.  The  question  then  at  once  arises,  how  could  the  giving 
it  away  work  any  injury  to  them  ?  A  gift  is  held  to  be  fraudulent 
as  to  the  creditors  of  the  donor,  because  they  have  a  right  to  insist 
that  his  property  shall -be  made  to  answer  his  debts.  But  here  the 
creditors  of  Byan  held  no  such  position  as  to  his  bounty.  They 
had  no  claim  upon  it,  either  in  law  or  equity,  none  whatever  more 
than  they  would  have  if  the  bounty  had  belonged  to  a  stranger. 
How,  then,  could  they  be  defrauded  or  injured  by  any  conceivable 
transfer  or  disposition  of  it  ?  A  gift  by  a  husband  to  his  wife  is 
good,  and  will  be  upheld  when  the  rights  of  creditors  are  not  con- 
cerned. Borst  V.  Spelman,  4  N.  Y.  284  ;  £elly  v.  Campbell,  38  id. 
29 ;  LocJcwood  v.  Cullm^  4  Eob.  129.  There  arc  many  other  cases 
to  the  same  effect.  So,  if  Byan  made  a  gift  of  his  bounty  to  his 
wife,  it  then'became  her  property,  with  no  legal  or  equitable  claim 
upon  it,  by  or  in  behalf  of  his  creditors.  Whiting  v.  BarreU,  7 
Lans.  106.  If  they  had  no  claim  to  it  in  law  or  equity  in  his  hands, 
it  is  not  a  little  difficult  to  see  how  the  transferring  of  it  to  a  third 
party  by  gift,  or  otherwise,  could  create  a  right  which  before  did 
not  exist.  A  gift  of  exempt  property  by  a  debtor  cannot  operate  as 
a  fraud  on  his  creditors.  It  follows,  therefore,  that  the  learned 
judge  was  right  in  holding  that  the  plaintiff  had  failed  to  establish 
a  cause  of  action  based  on  the  hypothesis  that  the  bounty  was  given 
to  the  wife. 

The  decision  in  Wygant  v.  Smithy  2  Lans.  185,  has  no  application 
to  this  case.  There  the  bounty  had  been  exchanged  into  other 
property,  the  title  to  which  still  remained  in  the  party  himself.  It 
was  held  that  the  exemption  act  did  not  extend  to  and  protect  such 
property.  Here  the  question  is,  whether  the  husband's  creditors 
may  assail  the  transfer  of  his  bounty  by  gift  to  his  wife,  or  follow 
it  when  invested  in  her  name  free  from  any  trust  for  the  husband's 
benefit     The  cases  are  widely  different. 

There  is  another  view  of  the  case,  however,  which  demands  con- 
sideration.   There  was  evidence  tending  to  show  that  the  transaction 
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was  not  a  gift ;  that  it  was  not  so  intended  or  considered  by  the  parties ; 
for  it  seems  that,  subsequently,  they  had  a  settlement  in  regard  to  the 
matter  of  the  inyestment  of  the  bounty,  when  Mrs.  Ryan  gave  her 
husband  her  note  for  $400,  with  the  understanding,  doubtless,  that 
he  should  make  no  further  claim  to  the  land,  the  title  to  which 
then  stood  in  her  name.  A  settlement  and  the  giving  of  a  note  by 
the  wife  seems  inconsistent  with  the  idea  that  the  bounty  had  been 
given  to  her.  This  would  rather  be  evidence  that  the  wife  had 
invested  the  husband's  bounty  in  the  land  and  taken  the  title  to 
herself  without  his  consent  Now,  suppose  it  be  assumed  that  such 
was  the  ease,  then  Ryan  had  a  right  in  equity  to  the  premises,  and 
could  have  enforced  such  right.  Lounshery  v.  Furdy,  28  N.  Y. 
568.  But  it  was  susceptible  of  arrangement  by  settlement  between 
them.  The  husband's  right  was  a  mere  equity,  on  which  his  cred- 
itors had  as  yet  no  specific  lien  or  claim.  It  was  competent  for  Mrs. 
Ryan  to  satisfy  this  equity  and  thus  have  the  premises  discharged 
therefrom.  This  was  directly  decided  in  Cramer  v.  Blood,  57  Barb. 
158 ;  affirmed  in  court  of  appeals,  48  N.  Y.  684.  Now  this  was  the 
condition  of  the  case  when  the  settlement  was  made.  Consequently, 
the  settlement  between  Ryan  and  wife  was  good  in  equity,  and  in 
absence  of  all  actual  intent  to  defraud  his  creditors,  of  which  there 
is  no  evidence,  it  would  be  upheld  and  stand  good  as  to  all 
the  world.  The  efifect  was  to  sanction  and  ratify  the  title  in 
the  wife,  freed  and  discharged  from  the  husband's  equitable 
claim  to  the  property,  in  consideration  of  her  note  of  $400 
and  such  other  matters  as  were  brought  into  the  settlements. 
In  this  view  Mrs.  Ryan's  title  was  good,  both  in  law  and 
equity,  not  liable  to  be  impugned  by  her  husband's  creditors, 
and  of  course  her  conveyance  would  confer  like  good  title  to 
her  grantee. 

Her  position  became  that  of  a  purchaser  in  good  faith  for  a  valu- 
able consideration,  with  title  from  a  third  party.  Having  settled 
with  her  husband  fully  and  honestly  in  regard  to  the  consideration, 
before  the  rights  of  creditors  attached,  her  title  would  be  para- 
mount to  any  claim  which  they  could  have ;  and  they  would  be 
compelled  then  to  resort  to  whatever  the  husband  might  have 
received  in  satisfaction  of  the  latent  equity. 

If,  therefore,  the  investing  of  the  bounty  in  the  land  in  the  wife's 
name  was  followed  by  an  honest  settlement  between  them  in  regard 
thereto,  before  such  creditors  had  taken  any  steps  to  enforce  their 
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rights,  the  latter  could  have  no  just  claim  upou  the  land  for  satis- 
faction of  their  demands. 

The  case  has. been  here  considered  as  If  the  husband's  bounty 
had  been  invested  by  the  wife,  in  her  name,  without  his  consent  ; 
but  the  same  result  would  follow,  had  it  been  so  invested  by  her 
with  his  consent. 

It  is  true  that,  when  the  consideration  is  paid  by  one  person  and 
the  conveyance  is  made  to  another,  while  no  trust  results  to  the 
former,  yet,  a  trust  results  in  favor  of  his  creditors  to  the  extent 
that  may  be  necessary  to  satisfy  their  just  demands.  So  every  such 
conveyance  shall  be  presumed  fraudulent  as  against  his  creditors. 
1  R  S.  728,  §§  51,  62;  15  K  Y.  475,  478;  22  id.  564;  47  id.  544. 

But  this  must  be  considered  as  having  reference  to  a  case  when 
the  creditors  have  a  right  to  require  an  application  of  the  considera- 
tion so  paid  to  their  just  demands.  As  was  said  above,  when  con- 
sidering the  case  on  the  hypothesis  that  the  bounty  was  donated  to 
the  wife,  the  husband's  ci*editors  could  not  be  defrauded  by  any  use 
or  application  of  money  or  property,  to  or  for  another's  benefit, 
unless  they  had  some  right  or  equity  in  regard  to  it  If  exempt 
from  all  claim  by  creditors,  no  use  or  employment  of  it,  whatever, 
could  raise  an  implied  or  resulting  trust  in  their  favor.  The  stat- 
ute was  not  intended  to  have,  nor  has  it,  any  application  to  such  a 
case. 

Therefore,  whatever  view  of  the  case  is  taken,  we  are  of  the 
opinion  that  the  plaintiff  has  failed  to  establish  any  claim  against 
the  land  for  the  satisfaction  of  his  judgments. 

A  question  still  remains  in  regard  to  the  note  of  four  hundred 
dollars.  That  note  in  Ryan's  hands  was  subject  to  the  claim  of 
his  creditors.  Notwithstanding  it  was  received  in  settlement 
and  satisfaction  of  the  bounty  investment,  it  was  not  protected 
by  the  exemption  act,  according  to  the  decision  in  Wygant  v. 
Smithy  supra. 

But  it  seems  that  Ryan  transfeiTed  tbe  note  to  Boomhower,  and 
having  sued  the  latter,  claiming  that  he,  Boomhower,  had  not  paid 
the  amount  he  agreed  to  pay  for  it,  and,  after  the  case  was  put  at 
issue,  the  parties  settled  the  suit.  There  is  no  evidence  but  that 
the  suit  was  prosecuted  and  defended  in  earnest,  nor  that  the  settle- 
ment was  not  bona  fide.  All  we  have  before  us  is,  that  the  suit  was 
instituted  by  Ryan  against  Boomhower  to  recover  the  amount 
alleged  to  be  due  on  the  sale  and  transfer  of  the  note  to  the  latter ; 


MARCH  TERM,  1874.  27 

Younuuis  v.  Boomhower. 

that  Boomhower  interposed  Tarious  defenses;  whereupon  the  par- 
ties settled  the  case.  There  is  no  eridence  how  they  settled.  For 
anght  that  appears,  Boomhower  paid  Eyan  on  the  settlement  the 
fall  amonnt  claimed.  The  parties  had  a  perfect  right  to  make  the 
settlement.  No  creditor  had  then  taken  any  steps  against  the  par- 
ties in  regard  to  the  note,  or  in  regard  to  any  claim  Ryan  had  grow- 
ing out  of  its  transfer.  The  settlement  was,  therefore,  a  bar  to  any 
claim  the  plaintiff,  as  creditor  of  Ryan,  could,  thereafter,  possibly 
make,  to  compel  further  payment  from  Boomhower  by  reason  of  the 
transfer  of  the  note  by  Ryan  to  him.  Cramer  y.  Blood,  supra* 
When  this  action  was  commenced  Ryan  had  no  claim  against  Boom- 
hower growing  out  of  the  transfer  of  the  note ;  and  the  plaintiff, 
by  this  action,  could  only  obtain  Ryan's  rights  in  that  regard. 

Therefore,  in  every  view  of  the  case,  we  are  of  the  opinion  that 
the  judgment  dismissing  the  complaint  was  right,  and  that  it 
should  be  affirmed,  with  costs. 

The  order  denying  a  motion  for  a  new  trial  on  the  ground  of 
newly-disGoyered  evidence  should  also  be  affirmed.  The  prinisipal, 
if  not  the  only,  evidence  alleged  to  have  been  discovered  since  the 
trial  at  the  circuit,  is  that  Ryan  deserted  from  the  military  service, 
and  afterward  enlisted  under  a  fictitious  name;  and  received  the 
bounty  under  such  false  name.  A  question  was  made  at  special 
term,  on  the  papers,  whether,  in  point  of  fact,  Ryan  was  a  deserter. 
But,  admitting  that  he  was,  and  that  he  obtained  the  bounty  under 
an  enlistment  under  a  fictitious  name,  these  facts  would  not  aid 
the  plaintiff  at  all  in  the  action.  The  fact  would  still  remain  that 
the  money  and  bonds  were  received  as  a  bounty  for  his  enlistment 
and  services  as  a  private  in  the  military  service  of  the  United 
States;  which  bounty  was  exempt  by  law  from  all  claim  by  his 
creditors.  Other  grounds  of  decision  are  recited  in  the  order 
appealed  from,  in  which  we  fully  concur. 

The  order  and  judgment  is  affirmed,  with  costs. 

MiLLEB,  P.  J.,  and  Boabdman,  J.,  concurred. 

Order  and  judgment  affirmed. 
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MucKBY,  appellant,  v.  Howbnstikb. 

Gontrcuit  —  cMrtides  to  be  manufactured  at  an  agreed  price — tender  before  octiofL 

By  a  contract  between  plaintiff  and  defendant,  plaintiff  was  to  manufacture 
before  a  specified  time  a  dozen  barrels  for  the  price  of  $21,  and  defendant 
was  to  come  and  get  them  at  plaintiff's  shop.  Plaintiff  completed  the  bar- 
rels \>y  the  time  agreed  upon,  and  notified  defendant  that  they  were  done. 
Held,  that  plaintiff  might  bring  action  for  the  purchase  price  agreed  upo&« 
and  a  delivery  or  tender  of  the  barrels  was  not  necessary. 

Appeal  from  a  judgment  of  the  Schenectady  county  court  re- 
versing the  judgment  of  a  justice  of  the  peace  in  favor  of  plaintiff. 

In  April,  1869,  a  contract  was  made  between  plaintiff,  Jeremiah 
Muckey,  and  defendant,  Jacob  V.  Howenstine,  as  follows  :  Plaintiff 
was  to  manufacture  for  defendant  one  dozen  barrels  for  the  price  of 
$21.  They  were  to  be  done  by  October  1,  1869,  and  defendant 
was  then  to  come  and  get  them  at  plaintiff  ^s  shop.  Plaintiff  pro- 
ceeded to  manufacture  the  barrels,  and  completed  them  before  July 
1, 1869,  and  then  notified  defendant  that  they  were  done;  defend- 
ant refused  to  take  them,  but  plaintiff  insisted  upon  his  performance 
of  the  contract;  plaintiff  kept  the  baiTels  ready  for  defendant  until 
October  1,  1869,  and  ever  since,  stored  in  the  shop  of  one  Mrs. 
Hedden,  but  defendant  never  came  for  them.  The  barrels  were 
worth  the  contract  price. 

The  defendant  introduced  testimony  to  show  that  when  plaintiff 
notified  him,  July  1, 1869,  he  told  plaintiff  that  he  did  not  want  the 
barrels,  and  plaintiff  then  said  that  "it  made  no  difference,  for  he 
could  sell  to  some  one  else.**  This,  however,  was  denied  by  the 
plaintiff. 

Upon  this  conflicting  evidence  the  justice  found  for  the  plaintiff, 
and  gave  him  judgment  for  $21  and  interest  The  county  court 
reversed  the  judgment,  and  plaintiff  appeals. 

E.  W,  Paige,  for  appellant 
Austin  A.  Yates,  for  respondent. 

Miller,  P.  J.  The  plaintiff  recovered  in  this  action  the  value 
of  certain  articles  manufactured  by  him  under  a  contract  with  the 
defendant,  which  were  ready  for  delivery,  and  the  defendant  refused 
to  receive  upon  being  notified  thereof. 
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In  Parsons  v.  Laucks,  48  N.  Y.  17,  it  was  held  that  an  action 
would  lie  to  recoYor  damages  for  an  alleged  breach  of  a  contract  to 
manofactnre  a  quantity  of  paper.  It  is  true  that  in  the  case  cited 
the  breach  alleged  was  for  the  non-delivery  of  the  paper,  but  the 
same  principle  is  applicable  where  a  party  refuses  to  receive  the 
manufactured  personal  property  as  when  the  vendor  refuses  to 
deliver.  The  position  taken  by  the  defendant's  counsel,  that  title 
does  not  pass  where  an  article  agi'eed  to  be  sold  is  to  be  manufac- 
tured, has  no  application  to  an  action  brought  for  a  breach  of  the 
contract.  No  question  of  title  is  involved  but  the  right  to  recover 
damages. 

The  defendant's  counsel  claims  that  the  action  should  have  been 
for  the  breach  of  the  contract,  and  not  the  purchase  price.  I  think 
that  this  position  cannot  be  maintained,  and  numerous  cases  hold 
that  the  entire  value  of  the  property  may  be  recovered. 

In  Crooksluink  v.  Burrelly  18  Johns.  58,  where  the  plaintiff  con- 
tracted to  make  a  wagon,  payable  in  lambs  at  a  certain  price  per 
head,  a  recovery  was  sustained  for  the  entire  amount. 

In  BemerU  v.  Smith,  15  Wend.  493,  where  a  carriage  built  by  a 
mechanic,  in  pursuance  of  a  contract,  was  tendered,  and  on  the 
refusal  to  accept  or  pay  for  it  left  in  charge  of  a  third  person,  of 
which  the  customer  had  notice,  it  was  held  that  the  mechanic, 
instead  of  selling  it  for  what  it  would  bring,  and  suing  for  the  dif- 
ference, might  bring  an  action  and  recover  for  the  price  agreed  upon. 
It  is  true  that  there  was  a  tender  in  the  case  last  cited,  while  here, 
as  in  CrooJcshanh  v.  Burrelly  the  defendant  was  to  come  and  get  the 
property,  thus  rendering  a  tender  unnecessary  so  long  as  the  plain- 
tiff kept  the  property  for  the  defendant  stored  and  ready  to  be 
delivered  when  called  for.  The  court  held,  that  the  measure  of 
damages  is  the  value  of  the  property,  in  the  case  last  cited,  and 
Satage,  J.,  says:  '^  A  mechanic  makes  an  article  to  order,  and  the 
customer  refuses  to  receive  it,  is  it  not  right  and  just  that  the 
mechanic  should  be  paid  the  price  agreed  upon,  and  the  customer 
left  to  dispose  of  the  article  as  he  may  ?"  The  learned  judge  refers 
to  cases  to  establish  the  doctrine  that  where  there  is  a  valid  contract 
of  sale,  which  cannot  be  doubted  in  the  case  at  bar,  that  the  vendor 
is  entitled  to  the  full  price  whether  the  vendee  receives  the  goods  or 
not.  and  puts  the  case  of  a  tailor  who  makes  a  garment,  or  a  shoe- 
maker who  makes  a  pair  of  shoes,  to  order  and  performs  his  con- 
tract, expressing  the  opinion  that  he  is  entitled  to  the  full  amount 
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agreed  upon.  In  Parker  v.  Schmcky  28  Barb.  38,  where  the  plaintiff 
claimed  to  recover  the  value  of  an  article  manufactured  according 
to  contract,  which  had  been  tendered,  and  the  complaint  was  dis- 
missed, a  new  trial  was  granted.  See,  also,  Orr  v.  Bigehw,  20  Barb. 
24;  Merriam  v.  Kellogg,  58  id.  448;  Sedgw.  on  Damages,  281,  282. 

The  case  of  Comfort  v.  Kiersted,  26  Barb.  472,  which  is  relied 
upon  by  the  defendant,  does  not,  I  think,  affect  the  principle 
decided  in  the  cases  already  cited.  It  involved  a  question  between 
the  manufacturer  and  the  judgment  debtor  who  had  levied  upon  the 
property  before  it  had  been  delivered  or  set  apart,  and  while  the 
doctrine  there  laid  down  is  well  settled,  it  has  no  application  to  the 
present  case. 

Nor  is  there  any  force  in  the  objection  taken,  that  the  complaint 
should  have  been  for  a  refusal  to  accept  the  goods.  The  complaint 
set  forth  the  contract  and  the  proof  established  a  case  within  the 
cases  cited,  which  authorized  a  recovery. 

It  may  also  be  remarked,  that  if  a  delivery  was  essential  to  estab- 
lish a  cause  of  action  ordinarily,  that  it  was  waived  in  this  case, 
and  unnecessary,  because  the  contract  provided  that  the  defendant 
was  to  call  for  the  barrels  when  completed.  Crooks  v.  Moore,  1 
Sandf .  297 ;  Bates  v.  Conkling,  10  Wend.  389 ;  Powers  v.  Barber, 
Mans.  Opinion,  Third  Department 

There  was,  I  think,  sufficient  evidence  to  uphold  the  verdict,  and 

as  no  error  is  manifest  in  the  court  below,  the  judgment  of  the 

county  court  must  be  reversed,  and  that  of  the  justice  affirmed  with 

costs. 

Judgment  accordingly. 


RoBBRTS  T.  Burrell,  appellant. 

Bmdenee  — justice^ s  court  judgment — Practice  in  justices  court — appearanee. 

In  an  action  upon  a  judgment  rendered  by  a  justice  of  the  peace,  heldt  that  the 
facts  necessary  to  show  the  jurisdiction  of  the  justice  and  not  appearing  in 
his  docket  might  be  proved  by  parol  testimony. 

Defendant  appeared  in  the  justice's  court  action  by  attorney,  who  did  not  swear 
to  his  authority.  PlaintifE  appeared  in  person,  ffdd  (following  Sperry  t. 
Rogers,  5  Lans.  407),  that  defendant  could  take  no  advantage  of  an  unauthor- 
ized appearance  in  his  behalf. 
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Appeal  from  a  judgment  entered  in  favor  of  plaintiff  upon  a 
verdict  directed  by  the  court.  This  action  was  brought  to  recover  a 
judgment  render^  in  favor  of  the  plaintiff  before  a  justice  of  the 
peace  on  the  15th  day  of  December^  1856,  for  $28.65,  damages  and 
costs,  and  was  tried  at  the  Delaware  county  circuit  in  March,  1872, 
before  Mr.  Justice  Boardman  and  a  jury. 

Upon  the  trial,  the  justice  before  whom  the  judgment  was  ren- 
dered was  sworn  as  a  witness  on  behalf  of  plaintiff,  and  testified  to 
certain  facts  not  appearing  in  his  docket,  under  the  objection  of  the 
defendant's  counsel.  The  defendant's  counsel  moved  for  a  nonsuit, 
which  was  denied,  and  the  court  refused  to  instruct  the  jury  that 
the  evidence  was  insufficient  and  to  direct  a  verdict  for  the  defend- 
ant, and  directed  the  jury  to  find  for  the  plaintiff  $58.20.  The 
defendant  duly  excepted.  Judgment  was  entered  on  the  verdict  and 
the  defendant  appealed. 

A.  Raymond  Oihhs,  for  appellant. 

Oeorge  Adee,  for  respondent. 

MiLi«£R,  P.  J.  Upon  the  trial  at  the  circuit,  the  defendant's 
counsel  objected  to  the  introduction  of  the  evidence  of  the  jus- 
dee  as  to  the  proceedings  before  him.  The  justice's  docket  did 
not  contain  all  that  took  place,  and  the  proof  offered  and  received 
showed  additional  facts  which  established  his  jurisdiction,  and  that 
a  short  summons  was  issued,  the  proper  affidavit  made,  and  a  bond 
given-  This  proof  did  not  contradict  the  docket,  but  merely  sup- 
plied deficiencies  which  existed.  The  statute  directs  that  a  justice 
shall  keep  a  docket  and  what  entries  shall  be  made  therein  by  him ; 
but  if  lie  fails  to  do  this  the  omission  does  not  render  his  judgment 
void.  The  omission  is  not  a  jurisdictional  defect,  and  the  proceed- 
ings before  him  may  still  be  proved  by  himself.  2  R.  S.  270,  §  24; 
Baker  v.  Brintndll,  5  Abb.  N.  S.  253  ;  S.  C,  52  Barb.  188.  As  the 
testimony  was  within  the  rules  laid  down  it  was  properly  received. 

It  is  said  there  was  no  sufficient  proof  that  an  affidavit  was  made, 
or  that  it  stated  facts  sufficient  to  give  the  justice  jurisdiction.  The 
justice  testifies,  that  an  affidavit  was  made,  that  it  stated  that  the 
defendant  was  a  non-resident,  and  that  the  plaintiff  had  a  cause  of 
action  arising  upon  a  contract  This  was  sufficient  and  in  accord- 
ance with  the  practice  in  such  cases.    2  Waifs  Pr.  80,  81, 82.    It  is. 
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howeyer,  held  that  no  affidavit  is  required  in  snch  a  ease.  Scott  y. 
Durfee,  59  Barb.  390,  note. 

It  is  further  insisted,  that  the  court  erred  in  receiying  the  docket 
in  eyidence.  The  docket  was  first  objected  to  upon  the  ground,  that 
the  book  itself  showed  that  the  justice  had  no  jurisdiction  of  the 
case  and  did  not  acquire  any  of  the  person  of  the  party,  and  after- 
ward without  any  grounds  stated. 

The  point  now  urged,  that  the  plaintiff  should  haye  shown  that 
the  proper  process  was  issued,  and  that  it  was  legally  senred,  is 
answered,  I  think,  by  the  parol  eyidence  that  it  was  a  short  sum- 
mons, issued  on  proof  that  the  defendant  was  a  non-resident  and 
the  general  entry  in  the  docket  that  it  was  returned  personally  seryed. 
Although  the  time  of  seryice  is  not  stated,  as  the  defendant  appeared 
by  attorney  and  no  objection  was  made  on  this  ground,  it  is  to  be 
presumed  that  the  summons  was  seryed  at  the  proper  time.  Appear- 
ance by  a  party  waiyes  irregularities  of  this  character,  and  unless 
objections  are  urged  at  the  time  they  are  not  afterward  available.  2 
Wait's  Pr.  235 ;  Potter  y.  Whittaker,  27  How.  10. 

As  to  the  objection  that  the  proof  did  not  show  that  the  person 
who  served  the  process  was  a  constable,  it  is  sufficient  to  say  that 
this  appears  from  the  docket,  is  not  contradicted,  and  is  proved  by 
the  justice.  Besides,  if  such  really  was  the  fact  it  was  also  waived 
by  the  appearance  of  the  defendant 

It  is  insisted  that  the  court  erred  in  refusing  to  nonsuit  the  plain- 
tiff, because  it  does  not  appear  in  the  docket  that  the  plaintiff  or 
defendant  ever  appeared  in  person.  The  docket  shows  that  one 
Goodrich  appeared  for  the  defendant,  and  the  justice  testifies  that 
he  was  about  to  swear  him  as  to  his  authority,  and  the  plaintiff's 
attorney  stated  that  he  raised  no  question  as  to  his  authority  and 
the  case  proceeded.  This  was  done  in  the  plaintiff 's  presence,  who 
appeared  in  person  as  well  as  by  counsel.  The  rule  is,  that  where  a 
person  apx)ears  for  the  defendant  without  authority,  and  the  plaintiff 
appears  in  person,  the  defendant  cannot  take  any  advantage  of  it. 
Sperry  v.  Reynolda,  5  Lans.  407.  The  case  is  conclusive  upon  the 
question  and  directly  in  point  The  other  questions  raised  do  not 
require  discussion. 

There  was  no  error,  and  the  judgment  must  be  affirmed,  with 

costs. 

Judgment  affirmed. 
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CoNB  y.  NiAOABA  FiBE  Insubakoe  COMPANY,  appellant 

Imuranes — fire  policy — wnver  of  conditions— Agent,  authority  of — Estoppel — 

Insurable  interest — Parties,  joinder  of, 

PlaiiiiUr,  when  applying  for  insurance  upon  a  dweUing-house,  informed  the 
insurance  company's  agent  that  the  house  was  unoccupied,  and  would 
remain  so  until  the  September  following.  The  agent  issued  a  policy  which 
contained  a  provision  requiring,  in  case  insured  premises  should  be  vacant, 
an  indorsement  to  that  effect  upon  the  policy,  and  declaring  void  any  policy 
upon  vacant  premises  not  so  indorsed.  The  provision  was  in  small  print, 
and  not  noticed  by  plaintiff.  Subsequent  to  the  issue  of  the  policy  the  com- 
pany were  informed  by  the  agent  that  the  house  in  question  was  unoccu- 
pied but  znade  no  objection,  after  which  plaintiff  paid  the  premium,  which 
was  accepted  by  the  company.  HM,  (1)  that  the  issue  of  the  policy  after 
notice  that  the  house  was  unoccupied,  was  a  waiver  of  the  provision  men- 
tioned ;  (2)  that  the  agent  had  authority  to  make  the  waiver ;  and  (8)  that 
the  company  were-  estopped  from  setting  up  that  the  policy  was  void  on 
account  of  not  being  indorsed. 

The  policy  was  issued  June  1, 1870,  and  insured  P.  loss,  if  any,  payable  to 
plaintiff,  "  as  his  interest  may  appear."  The  house  was  burned  August  1, 
1870,  at  which  time  the  interest  of  plaintiff  equaled  the  amount  of  insur- 
ance. P.  had  previously  owned  the  house,  but,  in  June,  1869,  his  interest 
WBS  sold  under  execution,  and  plaintiff  held  the  sheriff's  certificate,  and  P. 
had  not  redeemed.  Besides,  P.  and  plaintiff  had  made  a  contract,  wherein 
plaintiff  agreed  when  he  secured  title  to  the  premises,  and  the  wife  of  P. 
executed  a  release  to  pay  certain  incumbrances  and  indemnify  P.,  etc.  HtXd, 
(1) ;  that  neither  the  sheriff 's  certificate  nor  the  contract  between  plaintiff 
■nd  P.,  had  divested  P.'s  title,  and  P.  had  an  insurable  interest  at  the  time 
of  the  issue  of  the  policy  and  at  the  time  of  the  loss ;  and  (2)  that  plain- 
tiff might  bring  an  action  upon  the  policy  without  joining  P.  as  a  party. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  in  an  action 
tried  at  the  Otsego  special  term.  This  action  was  upon  a  policy  of 
insnrance  for  13,000,  issned  to  one  Palmer,  and  loss  payable  to  the 
plaintiff,  Salmon  O.  Gone.  The  plaintiff  asked  to  reform  the 
policy  by  indorsing  npon  the  same  the  consent  of  the  company 
that  the  dwelling-house  be  and  remain  vacant  in  accordance  with 
the  agreement  alleged  to  have  been  made  at  the  time  when  the 
policy  was  taken  out,  between  the  plaintiff  and  the  defendant's 
agent  Various  defenses  were  interposed  to  the  plaintiff's  claim, 
and  the  cause  was  tried  at  the  Otsego  special  term,  in  March,  1873, 
before  Mr.  Justice  Balcom,  without  a  jury.  It  appeared  upon  the 
Vol.  in.  N.  Y.  Rep.  —  5 
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trial  that  Carlton  G.  Palmer  owned  the  property,  and  the  plaintiff 
held  judgments  and  mortgages,  which  were  liens  upon  it  to  a  con- 
siderable amount.  On  the  9th  of  June,  1869,  the  property  had 
been  sold  at  a  sheriff's  sale,  and  the  plaintiff  held  an  assignment  of 
the  sheriff's  certificate  of  sale. 

On  the  22d  of  April,  1870,  Palmer,  desiring  to  remain  on  the 
premises,  agreed,  in  writing,  with  the  plaintiff  substantially  as 
stated  in  the  opinion.  It  being  understood  between  them  that  a 
proper  amount  of  insurance  should  be  procured  on  the  house;  in 
May,  1870,  on  Palmer's  application,  a  $3,000  policy  was  issued 
thereon  by  the  Olens  Falls  Insurance  Company,  by  Henry  E. 
Barns,  its  agent,  and  at  the  same  time  the  defendant's  general 
agent,  and  haying  full  knowledge  of  all  the  liens  and  the  situation 
of  the  title  to  the  premises,  and  that  the  house  was  and  would 
remain  vacant  until  the  September  following.  On  June  Ist, 
1870,  the  policy  in  suit  was  issued  by  defendant,  by  Bams,  its 
regularly  commissioned  agent,  whereby,  for  $18,  it  insured  said 
Palmer  against  loss  or  damage  by  fire  to  the  amount  of  $3,000  on 
said  house ;  loss,  ^  if  any,  payable  to  "  the  plaintiff,  "  as  his  interest 
may  appear,"  against  all  such  loss,  etc.,  "  to  the  property  si)ecified," 
etc.,  for  three  years,  from  June  1, 1870.  This  insurance  was  pro- 
cured by  plaintiff  with  Palmer's  knowledge  and  consent;  was 
applied  for  by  letter  to  Barns,  who  sent  his  agent  who  came  to  see 
plaintiff,  and  Bams  sent  the  policy  afterward  to  plaintiff  by  mail. 
On  June  4,  1870,  the  agent  Bams  mailed  to  the  defendant's  home 
office  in  New  York  his  written  report  of  this  risk,  which  was  there 
receiyed  on  the  7th  of  June,  answering  the  printed  inquiry  as  to 
"  occupation,"  as  follows :  "  Dwelling  not  occupied  now,  as  it  is  just 
purchased,  but  will  be  soon." 

Before  accepting  the  policy  plaintiff  wrote  Barns  to  come  and  see 
him,  and  on  14th  of  June,  1870,  Barns  went  there  and  examined 
this  house,  and  then,  as  also  before  he  sent  the  policy,  saw  and  knew 
that  it  was  "  yacant,  unoccupied,  and  not  in  use,"  and  the  plaintiff 
then  informed  him  fully  of,  and  he  knew  the  situation  of  the  title 
and  all  the  liens  thereon,  including  the  sheriff's  certificate  of  sale, 
and  the  contract  of  22d  of  April;  also  when  Palmer's  time  to 
redeem  expired,  and  when  the  time  the  creditors  had  to  redeem 
would  expire,  and,  also,  that  the  house  would  probably  remain 
'^  yacant,"  etc.,  till  falL  The  agreement  for  this  insurance  was 
then  fully  completed,  and  Barns,  as  such  agent,  accepted  the  $18 


MARCH  TERM,  1874.  35 

Cone  ▼.  Niagara  Fire  Iimiuanoe  Co. 

fix>m  the  plaintiff  as  the  consideration  for  the  policy,  with  fall 
knowledge  of  all  the  facts  relating  to  the  title  and  liens,  and  the 
rights  and  interests  ^respectiyely  of  Palmer  and  the  plaintiff,  and 
with  the  clear  and  expressed  understanding  that  this  house  would 
probahly  remain  yacant  until  September,  he  also  haying  knowledge 
of  all  the  terms  and  conditions  of  the  policy. 

The  agent.  Barns,  testified  he  did  not  know  he  had  found  out 
any  thing  as  to  the  situation  of  the  premises  or  interests  of  the 
parties,  that  he  did  not  know  fully  on  the  14th  of  June,  and  that 
he  had  not  learned  any  thing  in  particular  since  that  he  did  not 
know  before. 

On  August  2,  1870,  the  house  insured,  then  of  the  yalue  of 
18,000,  was  burned,  and  on  the  next  day  the  plaintiff,  in  reading  the 
policy,  discoyered  among  the  conditions,  in  yery  small  type,  one 
declaring  it  yoid  if  the  premises  were  at  the  time  of  insuring,  or 
should  remain  yacant,  etc.,  for  ten  days  without  an  indorsement  of 
the  company's  consent,  but  neither  the  plaintiff  nor  Palmer  had 
any  knowledge  of  any  such  condition  until  then. 

No  objection  was  eyer  made  by  the  defendant  or  its  agents  to  the 
house  being  or  remaining  yacant,  etc.,  without  indorsement  of  con- 
sent, until  after  the  fire. 

Notice  and  proofs  of  loss  were  duly  giyen  and  furnished;  the 
proof,  in  which  both  plaintiff  and  Palmer  joined,  haying  been 
received  at  defendant's  home  office  in  New  York,  August  30, 1870, 
to  which  no  objection  was  eyer  made. 

The  plaintiff's  liens  by  mortgages,  judgments,  and  certificate  of 
sale,  at  the  time  of  the  insurance  and  loss,  exceeded  $6,000,  and  the 
only  other  insurance  was  $3,000.    On  September  14, 1870,  the  sheriff 
executed  and  deliyered  to  the  plaintiff  the  usual  sheriff's  deed  of  the 
premises  in  pursuance  of  his  certificate  of  sale. 

The  judge  found  in  fayor  of  the  plaintiff  and  decreed  that  the 
contract  be  reformed  as  claimed,  and  directed  a  judgment  for  $3,315. 
Exceptions  were  taken  to  yarious  decisions  made  upon  the  trial,  and 
judgment  haying  been  entered  the  defendant  appealed. 

Tracy y  Ohnsiead  £  Tracy,  for  appellant. 

/.  E.  Dewey y  for  plaintiff. 

HiLLEB,  P.  J.  The  policy  upon  which  this  action  was  brought 
contained  a  condition  which  proyided :  '^  If  the  premises  are  at  the 
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time  of  insuring  or  during  the  life  of  this  policy  become  vacant,  unoc- 
cupied or  not  in  use,  and  remain  thus  for  over  ten  days,  whether  by 
remoyal  of  the  owner  or  occupant,  or  for  any  cause,  without  this 
company's  consent  is  indorsed  hereon,  this  insurance  shall  be  void 
and  of  no  effect." 

This  condition  was  printed  in  very  small  type,  and  was  not  dis- 
covered by  the  plaintiff  or  Palmer  until  the  next  day  after  the  house 
was  burned.  The  judge  very  properly,  I  think,  allowed  testimony  • 
to  show  that  the  agent,  at  the  time  and  before  the  premium  was 
paid,  knew  that  the  house  was  vacant  and  that  it  was  to  remain 
unoccupied  until  the  9th  of  September  then  next,  unless  the 
plaintiff  should  find  a  married  man,  without  children,  to  go  in  as  a 
tenant,  and  in  accordance  with  the  proof,  also  properly  held  that 
the  indorsement  of  the  consent  on  the  policy  that  the  premises 
might  be  and  remain  vacant  was  waived  by  the  defendant's  agent, 
and  that  the  defendant  was  estopped  from  setting  up  that  the  policy 
was  void  in  consequence  of  such  consent  not  being  indorsed  upon 
the  policy. 

The  authority  of  an  agent  to  waive  conditions  of  this  character  is 
established  beyond  any  question,  and  the  books  are  full  of  cases 
which  sanction  the  principle.  Rowley  v.  Empire  Ins,  Co.,  36  N".  Y. 
550 ;  Bodine  v.  Ex.  Fire  Ins.  Co.,  51  id.  117 ;  Carroll  v.  Charter  Oak 
Lis.  Co.,  10  Abb.  N.  S.  166,  in  court  of  appeals,  38  Barb.  402;  40 
id.  292-4. 

The  application  for  the  policy  was  made  by  mail  to  the  agent  for 
three  years'  insurance  from  the  1st  day  of  June,  1870,  the  day  of  its 
date.  On  the  4th  day  of  June  a  report  of  the  same  was  mailed 
to  the  defendant  by  the  agent,  containing  a  statement  to  the  effect 
that  the  dwelling  was  unoccupied,  but  would  be  occupied  soon.  The 
fact  that  the  report  of  the  agent  was  made  on  the  4th  day  of 
June  does  not,  I  think,  impair  the  authority  of  the  agent  to  make 
the  waiver  afterward.  There  was  evidence  to  establish  that  the 
policy  was  not  accepted  until  the  agent  had  been  written  to  and 
came  and  saw  the  plaintiff  on  the  14th  of  June,  examined  the 
house  and  knew  that  it  was  for  some  time  to  remain  vacant  and 
unoccupied,  and  also  learned  the  situation  of  the  title.  After  this 
the  premium  was  paid  and  the  contract,  which  was  imperfect  then, 
became  complete. 

It  was  not  fully  consummated  antecedent  to  the  payment  of  the 
premium,  and  then  only  became  perfect    It  was  so  considered  by 
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the  plaintiff  and  the  agent,  and  in  the  condition  in  which  the 
matter  stood,  I  think  that  the  agent  himself  had  a  right  to  regard 
it  as  open  and  incomplete.  Both  parties  acted  upon  this  assump- 
tion, and  the  examination  was  made  of  the  property,  and  the  pre- 
mium paid  and  receiyed  upon  the  faith  that  such  was  the  fact 

It  cannot,  I  think,  be  maintained  that  the  company  can  repudiate 
the  acts  of  its  agent  in  this  respect,  and  claim  that  they  are  only 
liable  from  the  date  of  the  policy,  without  any  reference  to  what 
transpired  subsequently. 

The  company  had  notice  of  the  insurance  from  Barns ;  receiyed 
the  premium,  and  is  not,  I  think,  in  a  position  to  claim  that  Barns 
had  no  authority  to  waiye  the  condition  as  to  vacant  buildings. 
Concede  that  Barns  acted  beyond  the  territoiy  assigned  to  him,  yet 
as  the  defendant  sanctioned  what  he  had  done,  and  reaped  the  fruits 
of  the  transaction,  it  has  no  ground  for  complaint,  and  is  estopped 
from  denying  his  authority.  As  he  was  authorized  and  did  not 
exceed  his  powers,  it  would  be  doing  yiolence  to  the  cases  which 
hold  that  the  agent  may  waiye  conditions  of  this  character,  now  to 
decide  that  the  company  is  exonerated  from  liability.  Whateyer 
may  have  been  the  course  of  decisions  in  other  States,  the  whole 
tendency  of  the  courts  here  has  been  to  sanction  the  right  of  the 
agent  to  waive  strict  conditions  in  the  policy  where  there  has  been 
no  fraud,  and  the  insured  has  acted  in  good  faith  in  dealing  with 
the  agent,  and  it  appears  to  me  that  such  a  tendency  is  in  accord- 
ance with  the  adjudicated  cases  which  uphold  the  spirit  and  sub- 
stance of  a  contract  without  giving  to  either  party  the  advantage 
of  mere  technical  rules,  so  long  as  no  principle  of  law  is  yiolated. 

The  counsel  for  the  defendant  insists  that  no  recoyery  can  be  had 
upon  the  policy,  because  Palmer,  to  whom  the  same  was  issued,  had 
no  insurable  interest  in  the  premises.  In  this  position  I  think  that 
the  counsel  is  in  error.  The  title  to  the  property  was  in  Palmer  at 
the  date  of  the  policy,  June  1, 1870,  and  on  the  14th  of  June,  1870, 
when  the  agreement  to  insure  was  consummated  by  the  payment 
of  the  premium,  and  at  the  time  when  the  house  was  consumed  on 
the  2d  of  August  following. 

It  is  true  that  the  interest  of  Palmer  in  the  property  had  been 
sold  at  sheriff 's  sale  on  the  9th  day  of  June,  1869,  and  Palmei*'s 
right  of  redemption  had  ceased  on  the  9th  of  June,  1870 ;  but 
the  judgment  creditors  of  Palmer  had  the  right  to  redeem  the 
property  from  the  sale  until  the  9th  of  September  following,  and 
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the  title  of  the  property  was  not  changed  and  did  not  become 
divested  until  the  fifteen  months  had  expired  and  the  sheriff's  deed 
was  actually  given.  3  R  S.  (6th  ed.)  664,  §  78.  This  view  of  the 
subject  is  abundantly  established  by  authority  and  does  not,  I  think, 
require  any  extended  discussion.  Until  the  deed  was  executed  the 
defendant  in  the  execution  was  entitled  to  the  possession  and  the 
rents  and  profits,  and  these  interests  could  be  reached  by  a  judgment 
creditor.    See  Farnham  v.  Campbell,  10  Paige,  598. 

The  contract  of  the  22d  of  April,  1870,  did  not,  I  think, 
change  or  effect  the  title  or  insurable  interest  of  Palmer.  It  provi- 
ded for  a  surrender  of  a  portion  of  the  premises  to  Cone,  who  held 
a  certificate  of  sale  under  a  judgment  against  Palmer,  upon  certain 
conditions,  which  were  enumerated,  and  that  in  case  Cone  secured 
title  to  the  premises,  and  the  wife  of  Palmer  executed  a  release  or 
deed.  Cone  should  discharge  certain  incumbrances  and  indem- 
nify Palmer  against  the  payment  of  a  bond  of  $4,000,  held  against 
Palmer  by  another  party.  This  instrument  conveyed  no  title  and 
did  not  divest  Palmer  of  his  title  to  the  premises.  It  was  only 
executory  and  might  have  been  repudiated  and  never  carried  into 
effect  Tallman  v.  At  Ins,  Co,,  3  Keyes,  87-91;  Clinton  v.  Hope 
Ins.  Co.,  46  N.  Y.  465 ;  Wallman  v.  Society  of  Concord,  id.  485.  A 
transfer  less  than  a  deed  or  conveyance  is  not  an  alienation.  Even 
a  mortgage  is  not  a  conveyance  which  changes  the  title  and  does  not 
divest  the  owner  of  the  property  of  the  title.  Springfield  F.  S  M. 
Ins.  ft?.  V.  Allen,  43  N.  Y.  396.  With  far  less  reason  can  it  be 
claimed  that  a  mere  agreement,  which  may  never  be  fulfilled  and 
may  become  forfeited  by  a  failure  to  perform  its  covenants  and 
conditions,  can  convey  title  to  property.  It  may  also  be  remarked 
that  the  surrender  of  the  possession  to  Cone,  and  the  contract 
accompanying  the  same,  was  made  before  the  insurance  was 
obtained,  and  that  the  insurer  had  full  knowledge  of  all  these  facts. 
This  is  not  a  case  where  all  the  title  of  the  insured  had  been 
divested,  and  is  not  embraced  within  the  authorities  relied  upon 
by  the  defendant's  counsel.  See  Tallman  v.  Atlantic  F.  <&  M.  Ins. 
Co.,  29  How.  71,  85  (reversed  on  appeal,  3  Keyes,  87) ;  McLaren  v. 
H.  F.  Ins.  Co.,  5  N.  Y.  161 ;  Howard  v.  Albany  Ins.  Co.,  3  Denio,  303. 

It  is  also  insisted  that  as  the  policy  insured  Palmer  ^^on  his  dwel- 
ling-house," it  was  a  breach  of  the  condition  of  the  policy  which 
provided  that  any  interest  in  the  property  insured  not  absolute,  or 
that  is  lees  than  a  perfect  title,  etc.,  must  be  specifically  represented 
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to  the  company  in  the  policy,  in  writing,  or  the  insniance  shall  be 
void.  TV^ithout  disenssing  the  question  how  far  the  act  of  the  agent 
in  not  making  the  proper,  statement  in  the  policy,  after  the  title 
had  been  speoifically  stated,  may  affect  the  omission  alleged  to  have 
been  made,  it  is  a  sufficient  answer  to  this  objection  to  say,  that  no 
such  defense  was  set  up  in  the  answer,  nor  any  such  point  made 
upon  the  trial 

As  the  loss  was  payable  to  Cone,  he  was  the  only  proper  party  to 
bring  the  action,  and  the  only  party  in  interest  Nor  was  Palmer 
a  necessary  party.  Ripley  v.  Astor  Ins,  Cb.,  17  How.  446 ;  Qros- 
venar  v.  Atlantic  Ins.  Co.,  17  N.  Y.  391 ;  Bidwell  v.  N.  W.  Ins.  Co., 
19  id.  182 ;  Frink  v.  Hampden  Ins.  Co.,  45  Barb.  384. 

The  declarations  of  Broad,  who  was  an  agent  under  Barns,  were 
properly  excluded.  Broad  was  not  the  agent  of  the  plaintiff  or  of 
Palmer^  and  hence  his  declarations  could  not  bind  them.  But 
eren  if  admissible,  as  this  is  an  equity  action,  and  it  is  not  clear 
that  the  testimony  offered  could  have  affected  the  result,  if  given, 
there  is  no  ground  for  a  new  trial,  because  it  was  excluded. 

Even  if  the  plaintiff  had  failed  to  make  out  the  exact  cause  of 
action  specified  in  the  complaint^  there  is  no  such  variance  as  would 
authorize  a  new  trial  for  that  reason.  It  is  entirely  proper  to 
amend  the  pleadings  so  as  to  conform  them  to  the  facts,  and  that 
being  done,  it  is  clear  that  a  cause  of  action  is  established.  So  far 
as  the  facts  are  concerned,  I  am  unable  to  discover  evidence  which 
would  justify  a  different  conclusion  from  the  one  at  which  the 
judge  arrived  upon  the  trial.  Certainly  the  decision  was  not 
against  the  weight  of  the  testimony,  and  there  is  no  ground  for  a 
reversal  for  any  such  reason. 

After  a  careful  examination  of  the  whole  case,  it  is  entirely  appar- 
ent that  the  plaintiff  and  the  agent  of  the  defendant  both  under- 
stood that  the  house  was  to  remain  vacant  until  the  9th  of  Sep- 
tember, and  that  the  insurance  was  intended  to  cover  a  house  which 
then  was  and  afterward  was  to  continue  to  remain  unoccupied  for 
the  period  of  time  named.  It  is  also  equally  clear,  that  the  plain- 
tiff did  not  know  of  the  provision  in  the  policy  on  this  subject, 
and  it  was  an  entire  misapprehension  and  mistake  on  his  part  in 
taking  the  policy  in  this  form.  To  allow  it  to  stand  under  such 
circumstances  and  defeat  the  plaintiff's  claim,  would  be  contrary  to 
the  evidence,  and  I  am  of  the  opinion  that  the  judge  properly 
arrived  at  the  conclusion,  that  the  plaintiff  was  entitled  to  the 
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equitable  relief  suitable  to  the  case,  and  to  a  reformation  of  the 
policy  in  this  respect 

No  other  questions  are  made  which  demand  discussion^  and  as 
there  was  no  error,  the  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


Skinnkb  v.  Valbntike  et  al,  appellants. 

Contract — c(mBtruction  of —  gvararUy. 

W.,  who  owned  nine  acres  of  land,  upon  which  there  was  a  mortgage  amounting 
to  a  sum  equal  to  $150  an  acre,  had  sold  and  conveyed  all  of  said  land  except 
about  two  acres.  He  then  conveyed  this  two  acres  to  H.  and  at  the  time 
executed  an  instrument  containing  this :  *'  B.  holding  a  mortgage  of  $150 
per  acre  on  the  above  specified  land "  (the  two  acres), "  for  which  I  bind 
myself,"  etc.,  "  to  cancel  and  pay  when  it  shall  become  due  and  payable, 
leaving  a  fee  simple  right  and  title  in  the  hands  of  H."  Appended  to  this 
was  a  guaranty  by  S.,  wherein,  for  value  received,  he  guarantied  and  engaged 
that  W.  "  shall  pay  and  discharge  the  within  specified  mortgage."  Heldy  that 
the  instrument  and  guaranty  covered  only  the  portion  of  the  mortgage  on  the 
two  acres  last  conveyed,  at  the  rate  of  $150  an  acre,  and  did  not  cover  the 
whole  mortgage. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
verdict  of  a  jury.    The  facts  sufficiently  appear  in  the  opinion. 

M,  Fairchildy  for  appellants. 

L.  A,  Oould,  for  respondent 

Miller,  P.  J.  This  action  was  brought  by  the  plaintiff,  Andrew 
J.  Skinner,  as  assignee  of  one  Calvin  Skinner,  to  recover  a  balance 
claimed  to  be  due  by  virtue  of  an  assignment  of  a  bond  and  mort- 
gage upon  real  estate  from  the  said  Calvin  Skinner  to  the  defendant 
Horace  Valentine. 

The  cause  was  tried  before  Mr.  Justice  James  and  a  jury,  at  the 
Washington  circuit  in  June,  1873. 

It  appeared  upon  the  trial  that  Calvin  Skinner  was  the  owner  of  a 
bond  and  mortgage  against  one  Shaw,  upon  which  there  was  due 
the  sum  of  $918.67,  which  mortgage  was  in  January,  1870,  assigned 
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to  the  defendant  Valentine,  haying  been  forwarded  to  the  defend- 
ant James  Thompson  to  deliver  to  Valentine,  npon  payment  of  the 
amount  due  and  unpaid  upon  the  same.  Thompson  received  and 
letnmed  only  $119,  which  was  paid  to  him  by  Valentine,  who 
claimed  to  retain  the  balance  to  satisfy  the  liability  of  said  Calvin 
Skinner,  upon  a  guaranty  which  he  signed  for  one  Walkley, 
which,  with  the  instrument  signed  by  said  Walkley,  was  as  follows: 

«  No.  White  Cbbek,  March  28, 1857. 

"Know  all  men  by  these  presents,  that  I,  B.  W.  Walkley  of  No. 
White  Creek,  county  of  Washington  and  State  of  New  York,  have 
this  day  bargained  and  sold  to  Horace  Valentine  and  Phebe,  his 
wife,  one  acre  and  one  hundred  and  fifty-three  rods  of  land  for  four 
hundred  dollars  per  acre,  bounded  as  follows :  north  by  lands  of 
William  Ashton,  south  by  lands  of  Keuben  McClellan,  east  by  lands 
of  John  S.  Crocker,  west  by  the  new  road,  known  as  lands  of  the 
estate  of  Philip  Blair  deceased,  the  widow  Catharine  Blair  having 
and  holding  in  her  possession  during  her  life  time,  a  mortgage  of 
one  hundred  and  fifty  dollars  per  acre  on  the  above  specified  land, 
for  which  I  bind  myself,  heirs,  executors  and  administrators  to 
cancel  and  pay  when  it  shall  become  due  and  payable^  leaving  a  fee 
simple  right  and  title  in  the  hands  of  Horace  Valentine  and  Phebe, 
his  wife. 

«  Witness,  L.  Wells.  B.  W.  Walkley.    [Seal.] 

"For  value  received,  I  hereby  guaranty  and  engage  that  the  said 
B.  W.  Walkley  shall  pay  and  discharge  the  within  specified  mort- 
gage- 

"Calvin  Skinner, 

"  No.  White  Cbeek,  March  28, 1857.*' 

Calvin  Skinner  admitted  that  the  sum  of  $149.53,  was  to  be 
deducted  for  interest  on  the  sum  of  $150  per  acre,  which  one 
acre  and  one  hundred  and  fifty-three  rods  would  have  to  pay  in 
making  up  the  interest  upon  Mrs.  Blair's  mortgage  named  in  said 
instrument,  and  which  sum  due  from  him  at  that  time  amounted 
to  $149.53,  and  claimed  the  balance,  and  Valentine,  as  assignee  of 
the  Blair  mortgage,  claimed  that  the  guaranty  covered  the  whole 
amount  retained. 

It  also  appeared  that  on  the  fourth  day  of  April,  1855,  the  widow 
and  heirs  of  Philip  Blair,  deceased,  conveyed  to  Walkley  nine  acres 
Vol.  m,  N.  T.  Kbp.  —  6 
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two  rods  and  thirty-seyen  perches  of  land,  and  took  back  a  mort- 
gage for  11,459.68,  to  be  paid  one  year  after  the  death  of  the  widow, 
with  interest  annually,  payable  to  the  widow  daring  her  natural  life, 
according  to  the  condition  of  the  bond.  The  amount  of  the  mort- 
gage was  $150  an  acre  for  the  land  covered  by  it;  it  was  duly  assigned 
to  Valentine,  January  30, 1866.  This  was  the  only  mortgage  held 
against  Walkley,  and  the  widow  was  alive  at  the  trme  of  the  trial. 
There  was  no  deed  to  Valentine  introduced  in  evidence,  but  it  was 
considered  as  proved  upon  the  trial  that  at  the  time  of  the  convey- 
ance to  Valentine,  Walkley  had  previously  sold  all  the  land  except 
the  said  one  acre  and  153  rods  by  conveyances  thereof  duly 
recorded. 

The  plaintiff  proved  by  Calvin  Skinner  that  the  consideration  of 
the  transfer  of  the  bond  and  mortgage  from  him  to  Valentine  was 
to  pay  the  interest  on  the  sum  which  the  one  acre  and  153  rods 
would  have  to  pay  in  making  up  the  interest  on  Mrs.  Blair's  mort- 
gage. This  testimony  was  objected  to  by  the  defendant,  the  objec- 
tion overruled,  and  the  defendant  duly  excepted.  The  plaintiff 
also  introduced  a  letter  from  Calvin  Skinner  to  Thompson,  which 
accompanied  the  assignment,  in  which  it  was  stated  that  the  inter- 
est on  the  Walkley  claim  was  to  be  taken  out. 

There  was  no  evidence  that  this  was  communicated  to  Valentine, 
and  no  agreement  that  Valentine  should  buy  the  Shaw  mortgage 
previous  to  the  time  that  he  took  Skinner's  assignment  thereof  from 
the  hand  of  Thompson. 

The  defendant's  counsel  claimed  that  the  defendant  had  a  right 
to  deduct  the  interest  on  the  whole  of  the  Walkley  mortgage,  and 
the  court  held  that  the  case  was  to  be  governed  by  the  letter  accom- 
panying the  assignment  sent  to  Thompson,  and  that  the  guaranty 
was  only  for  one  acre  and  one  hundred  and  fifty-three  rods  at  $150  per 
acre,  and  that  the  direction  in  the  letter  was  to  pay  the  interest  upon 
that  amount,  and  when  they  deducted  more,  they  deducted  a  greater 
sum  than  they  had  a  right  to  according  to  the  conditions  upon  which 
it  was  sent,  and  directed  a  verdict  for  the  plaintiff  for  the  amount 
claimed,  to  which  exception  was  duly  taken.  The  defendant's  coun- 
sel also  asked  to  submit  the  case  to  the  jury,  which  was  refused  and 
an  exception  taken.  The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  in  accordance  with  the  direction  of  the  court  A  judgment 
was  entered  upon  the  verdict  and  the  defendant  appealed. 

I  am  inclined  to  the  opinion  that  the  instrument  signed  by  Walk- 
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ley  and  gaarantied  by  Calyin  Skinner  only  covered  a  portion  of  the 
mortgage  given  by  Walkley  on  the  land  conveyed  by  him,  and  at  the 
rate  of  one  hundred  and  fifty  dollars  an  acre  upon  the  land  stated  in 
the  instrnment'  The  instrument  recites  a  sale  of  one  acre  and  one 
hundred  and  fifty-three  rods  for  a  price  named ;  describes  the  land ; 
states  that  Mrs.  Blair  holds  a  mortgage  of  one  hundred  and  fifty 
dollars  an  acre  on  the  *'  above  specified  land/'  that  is,  the  one  acre 
and  one  hundred  and  fifty-three  rods ;  binds  Walkley  to  pay,  when 
due,  not  the  whole,  but  what  had  previously  been  specified,  and  leave 
a  fee  simple  in  the  land  thus  sold.  If  the  whole  mortgage  was 
intended  the  last  clause  would  have  been  inappropriate  and  out  of 
place,  for  it  is  conceded  that  all  the  land  but  this  had  been  sold  to 
other  parties.  Besides,  it  would  not  have  limited  the  mortgage  to 
the  land  sold  if  it  had  been  designed  to  cover  and  include  the  whole 
amount.  The  guaranty  of  Skinner  cannot  be  construed  to  include 
any  liability  beyond  the  instrument  guarantied,  and  it  follows  that 
Skinner  was  only  liable  for  the  amount  then  due  on  the  land  inclu- 
ded in  the  agreement  of  Walkley.  On  the  argument  no  point  was 
made  distinctly  that  the  evidence  of  Skinner,  as  to  the  consideration, 
was  inadmissible,  but  conceding  that  the  construction  placed  upon 
the  instrument,  signed  by  Walkley,  is  correct,  it  is  not  important  to 
consider  that  question. 

I  discover  no  evidence  that  the  description  of  the  land  in  the 
instrument  embraces  the  entire  premises  covered  by  the  mortgage, 
and  if  it  had  been  designed  to  embrace  other  land  than  the  quantity 
named,  it  should  have  been  made  to  appear  by  evidence  to  authorize 
such  a  claim. 

Kor  is  any  presumption  to  be  indulged  from  the  payment  of  the 
amount  named  adverse  to  the  plain  import  of  the  instrument, 
because  that  amount  was  $150  an  acre.  For  any  thing  appearing 
in  the  case,  provision  had  been  made  for  the  remainder  if  that  ques- 
tion can  be  considered  in  opposition  to  the  plain  meaning  of  the 
paper  itself. 

The  judge  was  right  in  his  rulings,  and  the  judgment  must  be 

affirmed  with  costs. 

Judgment  affirmed. 
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BuBBOWs  V.  Ebib  Railway  Company. 

Negligence  — pctesenger  alighting  from  m<mng  raUway  train. 

While  plaintiff,  a  pasBenger  on  a  railway  train,  was  about  to  alight  at  a  station 
the  train  began  to  move  slowlj.  B,  another  passenger,  endeavored  to  assist 
plaintiff  who  had  some  packages  in  her  hands  from  the  car  platform.  While 
doing  this  B,  who  had  hold  of  plaintifE,  was  turned  round  and  compelled  to 
step  off  the  train  backward,  in  which  he  pulled  plaintiff  off  with  him, 
whereby  she  was  injured.  It  was  shown  that  the  train  did  not  stop  long 
enough  to  allow  passengers  to  leave.  Held  (following  FUer  v.  N.  T.  C.  B.  B, 
Co.,  49  N.  Y.  49),  that  plaintiff  was  not  necessarilj  guilty  of  contributory 
negligence,  but  it  was  for  the  jury  to  determine  from  the  circumstances 
whether  she  actually  was  so. 

Exceptions  ordered  tx)  be  heard  in  the  first  instance  at  general 
term.  The  action  was  brought  by  the  plaintiff,  Lucinda  Burrows,  to 
recover  damages  from  the  defendant  for  injuries  received  by  her  in 
getting  off  a  train  of  the  defendant,  at  the  depot  at  Deposit,  on  the 
28th  day  of  April,  1870.  It  was  tried  at  the  Broome  circuit  in  June^ 
1872,  before  Mr.  Justice  Boardman  and  a  jury,  where  plaintiff  had  a 
verdict  for  $500.  A  case  and  exceptions  were  made  and  ordered  to 
be  heard  in  the  first  instance  at  the  general  term. 

On  the  day  mentioned  plaintiff  was  a  passenger  on  the  defendant's 
day  train  from  Lackawaxen  to  Deposit.  The  train  in  question  was 
detained  for  a  short  time,  just  below  the  bridge,  about  half  a  mile 
east  of  the  station  at  Deposit.  Plaintiff  knew  where  she  then  was, 
and  when  the  train  moved  on  toward  the  station  prepared  to  alight 
Another  lady,  a  Mrs.  Coffin,  occupied  the  seat  with  plaintiff.  Mrs. 
Coffin  was  also  a  resident  of  Deposit  and  was  intending  to  get  off 
there.  The  plaintiff  moved  toward  ttie  door,  followed  by  Mrs- 
Coffin,  and  according  to  the  evidence  of  the  plaintiff  and  of  John 
E.  Bowen,  who  assisted  her  in  getting  off  the  train  when  she 
arrived  at  the  platform,  the  cars  had  begun  to  move.  The  plain- 
tiff had  a  small  hand-box  and  a  satchel,  and  Mr.  Bowen  caught 
hold  of  her  to  help  her  off  as  she  came  upon  the  platform,  and 
as  he  was  about  going  off,  something,  which  the  plaintiff  had, 
caught  him  and  turned  him  around  so  that  he  stepped  off  back- 
ward and  he  and  the  plaintiff  fell  off  together,  the  latter  being 
injured.    There  was  considerable  evidence  to  show  that  the  train 
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8i($pped  the  usual  time,  or  long  euough  for  the  plaintiff  to  get  off. 
Mrs.  Coffin  was  unahle  to  get  off,  and  carried  by  to  the  next  station. 
The  defendant  moved  for  a  nonsuit  at  the  close  of  the  plaintiff's 
testimony  and  of  the  case,  which  motion  was  denied  and  an  excep- 
tion taken.  The  jury  found  in  favor  of  the  plaintiff  for  $500  dam- 
ages. Exceptions  were  made  and  settled,  and  the  court  directed 
that  they  be  first  heard  at  general  term  with  a  stay  of  proceedings. 

T.  MorSy  for  plaintiff. 

0.  W.  Chapman,  for  defendant 

MiLLEB,  P.  J.  In  this  case  the  principal  questions  to  be  deter- 
mined are : 

First.  As  to  the  negligence  of  the  defendant  in  not  stopping  the 
train  a  sufficient  period  of  time  to  enable  the  plaintiff  to  leave  the 
same  without  danger  and  in  safety. 

Second.  Whether  there  was  contributory  negligence  on  the  part 
of  the  plaintiff  in  leaving  the  train  after  the  train  had  started. 

As  to  the  first  question,  I  thinlc  that  it  is  not  entirely  clear  that 
the  train  stopped  for  a  sufficient  length  of  time  to  enable  the  plain- 
tiff to  leave  before  it  had  started  from  the  station. 

After  a  full  consideration  of  the  testimony  relating  to  this  branch 
of  the  case,  it  cannot,  I  think,  be  claimed  that  the  weight  of  the 
testimony  is  entirely  preponderating  in  favor  of  the  defendant,  so 
as  to  rebut  the  presumption  of  negligence  arising  from  the  fact  that 
neither  the  plaintiff  nor  her  traveling  companion,  although  they 
made  an  effort  to  do  so,  were  able  to  get  off  the  train  before  it 
started.  The  most  which  can  be  urged  in  view  of  all  the  sur- 
rounding circumstances  is,  that  the  testimony  was  confiicting,  and 
I  think  was  properly  submitted  to  the  consideration  of  the  jury 
under  the  charge  of  the  judge. 

Upon  the  question  whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  there  is  some  embarrassment,  as  she  left  the  train 
while  it  was  in  motion.  It  does  not,  however,  necessarily  follow 
from  this  fact  alone  that  she  was  amenable  to  the  charge  of  con- 
tributing to  the  injury.  Although  such  an  act  is  frequently  fatal 
to  a  recovery,  yet  circumstances  may  exist  where  it  cannot  be  con- 
sidered as  contributory  negligence  and  may  be  excused.  In  Filer  v. 
N.  Y.  O,  R.  R.  Co..  49  N.  Y.  47,  it  was  held  that  where  a  passenger 
upon  a  railroad,  by  the  wrongful  act  of  the  company,  was  put  to  an 
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election  between  leaving  the  cars  while  they  were  moying  slowly,  or 
submitting  to  the  inconvenience  of  being  carried  by  the  station  where 
he  desired  to  stop^  the  company  was  liable  for  the  consequences  of  the 
choice,  provided  it  is  not  exercised  wantonly  or  unreasonably ;  that 
it  was  a  proper  question  for  the  jury,  whether  the  adoption  of  the 
former  alternative  is  ordinary  care  and  prudence,  or  a  rash  and 
reckless  exposure  to  peril,  and  that  where  the  decision  is  required  to 
be  made  upon  the  instant  the  passenger  will  not  be  held  to  the 
most  rigid  accountability  for  the  highest  degree  of  caution.  The 
recent  cases  bearing  on  the  questions  involved  were  fully  examined, 
and  it  was  decided  that  leaving  the  cars  under  the  circumstances 
was  not,  as  a  matter  of  law,  negligence,  but  a  question  for  the  jury. 

Applying  the  doctrines  there  laid  down  to  the  case  under  consider- 
ation, I  am  unable  to  discover  any  such  distinction  between  them  as 
would  have  justified  the  court,  upon  the  trial,  in  holding  that  the 
plaintiff  was  guilty  of  contributory  negligence. 

Although  the  brakeman  advised  the  plaintiff  to  leave  in  the  case 
cited,  this  fact  does  not,  of  itself,  interfere  with  the  general  rule  laid 
down,  that  the  question  of  prudence  and  care  in  leaving  a  car,  while 
in  motion,  is,  after  all,  for  the  jury  to  determine  in  view  of  all  the 
evidence  presented.  It  may  have  been  a  discreet  and  proper  act  of 
itself,  without  regard  to  the  suggestion  of  officials,  and  that  no  such 
suggestion  was  made  does  not  necessarily  constitute  or  even  tend  to 
show  negligence. 

It  is  also  true,  that  in  the  case  cited  the  learned  judge  remarks 
that  "  if  the  injury  was  caused  by  the  awkward  and  careless  manner 
in  which  the  plaintiff  got  down  from  the  cars  a  different  question 
would  be  presented ; "  but  it  is  by  no  means  entirely  manifest  that 
the  plaintiff  acted  without  regard  to  due  care,  and  that  she  was  so 
reckless  or  unskillful  as  to  cause  the  accident  She  had  left  her 
seat  in  the  cars  for  the  evident  purpose  of  getting  off  at  the  station, 
and  the  sudden  exigency  which  demanded  consideration  must  be 
regarded  in  pronouncing  judgment  upon  her  conduct,  and  she 
should  not  be  held  strictly  accountable  for  that  coolness  and  calm 
deliberation  which  would  be  required  upon  occasions  less  difficult 
and  embarrassing. 

While  the  circumstances  that  plaintiff  had  bundles  in  her  posses- 
sion at  the  time,  and  that  Bowen,  who  aided  the  plaintiff  in  getting 
off  the  cars,  was  caught  by  something,  and  turned  around  so  that 
he  stepped  off  backward,  were  to  be  considered  as  bearing  upon 
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the  qnestion  arismg  as  to  the  plaintiff's  negligence,  in  connection 
with  the  other  eyidence,  it  cannot,  I  think,  he  fairly  urged,  that 
these  constitated  and  established  affirmatively  contributory  negli- 
gence as  a  matter  of  law.  I  am  not  prepared  to  hold  this  as  a  legal 
proposition.  The  carrying  of  the  bundles  may  have  had  no  effect 
whatever  in  producing  the  injury,  as  it  may  very  well,  without  regard 
to  these  bundles,  have  been  occasioned  by  Bowen's  falling  backward 
and  the  plaintiff  falling  with  hioL  So  the  act  of  Bowen  may  not 
have  been  imprudent  or  careless  as  he  and  the  plaintiff  were  situated 
at  the  time-  The  train  was  moving  along  slowly,  Bowen  undertook 
to  aid  the  plaintiff,  and  for  some  reason  was  turned  around  so  that 
he  was  compelled  to  step  off  backward.  It  was  not  his  own  choice 
that  he  thus  acted,  but  a  necessity  produced  by  the  sudden  exigen- 
cies of  the  occasion,  and  whether  the  conduct  of  the  plaintiff  or  of 
Bowen  was  negligence,  was  entirely  a  queation  for  the  jury  to  deter- 
mine. 

While  it  may  perhaps  be  said  that  the  distinction  between  the 
present  and  the  case  cited  is  quite  close,  I  think  that  the  latter  may 
be  safely  followed  as  ample  authority  for  submitting  the  questions 
presented  to  the  jury,  as  was  fairly  done  by  the  judge  upon  the 
triaL 

Where  the  facts  are  at  all  conflicting  and  the  acts  of  the  parties 
are  the  subject  of  inferences  and  speculations  which  are  not  entirely 
conclusive,  there  is  no  other  proper  course  to  pursue  than  to  allow 
the  jury  to  pass  upon  them.  This  was,  I  think,  properly  done  in 
the  case  at  bar,  and  the  motion  for  a  nonsuit  properly  denied. 

The  question  asked  by  the  defendant's  counsel  of  one  of  the  wit- 
nesses, whether  the  train  stopped  a  sufficient  length  of  time  to 
allow  the  passengers  to  get  off  of  it,  was,  I  think,  properly  excluded 
by  the  judge.  It  called  for  the  opinion  of  the  witness,  and  as  he 
was  not  an  expert,  and  the  evidence  related  to  a  fact  susceptible 
of  proof  by  witnesses,  it  was  clearly  inadmissible. 

The  cause  was  rightly  tried  at  the  circuit,  and  a  new  trial  must 

be  denied,  and  judgment  ordered  for  the  plaintiff  upon  the  verdict, 

with  costs. 

Jtidgment  accordingly. 
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Deokeb  et  al,y  executors^  etc.,  appellants,  y.  Elwood,  surviving 

executor,  etc. 

Executor*  — final  accaunUng  —  opening  decree  upon. 

A  Burrogate,  upon  a  petition,  made  an  order  directing  that  the  final  accounting 
of  executors  and  decree  of  distribution  be  opened  for  correction  of  such 
alleged  errors  as  appeared  upon  the  face  thereof.  Held,  that  the  surrogate 
was  vested  with  power  to  make  such  an  order. 

The  opening  of  the  decree  of  a  surrogate  formallj  and  lawfully  made  should 
be  done  only  in  extraordinary^  cases  and  where  errors  are  plain,  palpable  and 
beyond  any  question. 

Appeal  from  the  decree  of  the  late  district  attorney  of  Delaware 
county,  acting  as  surrogate  —  opening  the  former  decree  upon  an 
accounting  and  final  settlement,  and  for  the  distribution  of  the 
estate  of  Hezekiah  Elwood,  deceased,  and  from  the  new  decree  of 
said  late  acting  surrogate,  wherein  it  was,  in  substance,  among 
other  things,  decreed,  that  said  Gritman  Elwood,  then  deceased,  but 
who,  at  the  first  accounting  and  decree  aforesaid,  was  an  executor  of 
said  Hezekiah  Elwood,  and  his  co-executor,  William  H.  Elwood 
(the  respondent),  had  in  their  hands,  at  said  former  accounting  and 
decree,  $2,146.41,  belonging  to  said  estate,  which  was  not  accounted 
for,  and  said  estate  of  Hezekiah  Elwood  received  no  credit  (specify- 
ing the  alleged  items  constituting  the  sum  total  aforesaid),  and 
that  said  $2,146.41  be  paid  by  the  executors  as  of  August  12,  1867, 
and  that  $294.66  of  it  be  retained  by  said  William  H.  Elwood,  the 
petitioner,  to  wit :  $216  for  his  expenses  and  disbursements  in  the 
proceeding,  and  $78.66  for  commissions  on  said  $2,146.41  (the  same 
being  full  commissions).  The  executors  had  before  been  allowed 
commissions  on  more  than  $31,000.  No  costs  or  disbursements 
were  allowed  to  the  appellants. 

The  petition  to  the  surrogate  specified  certain  items  as  erron- 
eous, and  upon  the  hearing  an  order  was  made,  which  recited  that 
an  order  had  been  made  to  show  cause  why  the  decree  of  distri- 
bution should  not  be  opened  to  examine  certain  alleged  errors  and 
mistakes  specified  in  the  petition  and  correct  the  same,  and  directed 
that  the  accounting  and  decree  be  opened  for  the  correction  of  such 
alleged  errors  as  appeared  and  were  manifest  upon  the  face  thereof, 
if  any  were  there  found.    Also,  for  the  investigation  and  correction 
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onlj  of  such  alleged  errors  as  are  set  forth  in  the  petition  which  do 
not  fall  within  any  of  the  subdivisions  of  section  65,  title  3,  chapter 
6,  part  2  of  the  Revised  Statutes,  2  R  S.  94;  (3  R  S.,  5th  ed.,  181), 
§  71,  and  that  no  further  proof  be  allowed. 

The  executors  of  Oritman  Elwood,  (Jeorge  A.  Decker  and  Elijah 
A.  Olmstead,  appealed  from  the  surrogate's  decree. 

Wm.  Oleasouy  for  appellants. 
Ferris  JacohSy  Jr.^  for  respondents. 

MiLLEBy  P.  J.  The  first  point  to  be  considered  upon  this  appeal 
is  as  to  the  jurisdiction  of  the  surrogate  to  open  the  decree  on  a 
prior  accoimting  in  the  manner  or  to  the  extent  which  was  done. 
I  am  inclined  to  think  that  the  surrogate  was  vested  with  such  a 
power.  It  has  been  thus  held  in  numerous  cases,  and  I  am  not 
prepared  to  say,  that  under  the  facts  presented,  he  exceeded  his 
authority  in  making  the  order  which  was  granted,  confining  and 
limiting  the  accounting  to  the  correction  of  alleged  errors  and  mis- 
takes which  were  specified  and  which  were  apparent.  See  Pew  v. 
Sastinge,  1  Barb.  Ch.  452 ;  Proctor  v.  WanmakeTy  id.  302 ;  Sipperly 
V.  Baucus,  24  N.  Y.  48 ;  Dobke  v.  McOlaran,  41  Barb.  493. 

[After  a  discussion  in  respect  to  the  various  items  of  the  account 
passed  upon,  which  is  not  believed  to  be  of  sufficient  general  inter- 
est to  warrant  publication,  the  opinion  continues  as  follows:] 

The  opening  of  the  decree  of  a  surrogate  formally  and  lawfully 
made  is  always  a  matter  of  extreme  delicacy,  and  requires  the  exer- 
cise of  the  soundest  discretion.  It  should  only  be  done  in  extra- 
ordinary cases,  and  where  errors  are  plain,  palpable  and  beyond 
any  question.  The  greatest  care  and  caution  should  at  all  times  be 
observed  in  thus  furnishing  the  opportunity  to  correct  errors  in  the 
judgment  of  a  competent  tribunal,  and  it  should  never  be  done  to 
the  extent  of  allowing  the  whole  subject-matter  to  be  investigated 
and  tried  over  again.  Such  a  practice  would  be  virtually  permit- 
ting the  same  tribunal  to  review  its  own  proceedings,  the  same  as 
upon  an  appeal,  which  was  never  intended,  and  should  not  be  tol- 
erated. If  the  opposite  party,  as  well  as  the  petitioner,  upon  the 
hearing,  desires  the  correction  of  certain  errors,  he  should  specify 
the  same,  so  that  they  can  be  provided  for  in  the  order.  The  inves- 
tigation should  not  go  beyond  this,  and  must  be  restricted  to  the 
provisions  of  the  order.    ♦    ♦    ♦ 
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The  decree  must  be  modified  in  the  particalars  indicated,  and  the 

proceedings  should  be  sent  back  to  the  surrogate  with  directions  to 

proceed  and  restate  the  account  in  accordance  with  the  views 

expressed,  and  allow  costs  and  disbursements  to  both  parties  out  of 

the  estate.    The  costs  of  both  parties  to  this  appeal  should  also  be 

paid  out  of  the  estate. 

Ordered  accordingly. 


Wbed,  plaintiff  in  error,  v.  People. 

SMdenc6 — abortion  —  Charge  to  jury. 

In  a  trial  for  procuring  an  abortion  resulting  in  death,  it  was  shown  that  the 
prisoner  had  administered  medicines  to  deceased  which  might  produce  mis- 
carriage, and  that  a  miscarriage  was  produced,  whereby  she  died.  Held,  that 
a  circular  published  by  prisoner  three  years  previously,  tending  to  show 
that  he  was  engaged  in  the  business  of  consulting  in  reference  to  the  pro- 
curing of  abortions,  was  admissible  in  behalf  of  the  prosecution. 

Such  evidence  is  not  analogous  to  evidence  of  the  commission  of  other  similar 
offenses,  but  directly  bears  upon  the  question  whether  the  prisoner  was 
guilty  of  unlawfully  procuring  an  abortion. 

The  court  below  charged  that,  if  the  j  ury  "  found  an  abortion  had  been  com- 
mitted upon  her  "  (deceased),  "  or  an  attempt  at  it  made,  and  that  the  defend- 
ant was  connected  with  it,  and  that  the  death  resulted  therefrom,  th^y  must 
convict."    HMf  not  error. 

Ebbob  to  the  Schenectady  sessions  to  review  the  trial  and  con- 
viction of  Thomas  A.  Weed.  The  prisoner  was  indicted  for  pro- 
curing an  abortion  upon  one  Catharine  Ryan,  on  the  22d  day  of 
April,  1873,  at  the  city  of  Schenectady,  whereby  her  death  was 
caused,  and  was  tried  at  the  Schenectady  sessions  in  November, 
1873.  There  was  evidence  to  show  that  medicine  had  been  admin- 
istered by  the  prisoner  to  theideceased  which  might  produce  a 
miscarriage,  and  that  a  miscarriage  was  produced,  and  that  she 
died  by  reason  thereof. 

Among  the  evidence  offered  on  the  part  of  the  prosecution  was  a 
circular  issued  by  the  defendant  two  or  three  years  previously,  the 
material  part  of  which  is  as  follows : 

"Dr.  Weed's  female  regulator:  Married  ladies  should  not  take  it. 
For  reference,  apply  at  his  office.  Office  hours  from  8^  to  11  a.  m., 
and  from  1  to  5  p.  h. 
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"A  CARD. — Dr.  Weed  would  respectfully  announoe  to  the  ladies 
of  Schenectady  and  yicinity  that  he  is  at  all  times  ready  and  happy 
to  have  a  social  consultation  upon  all  matters  relating  to  pregnancy 
or  confinement,  or  in  regard  to  the  lawful  production  of  a  prema- 
ture birtby  which,  in  all  proper  cases,  he  will  produce  in  a  skillful 
manner,  guarantee  an  easy  time  and  a  speedy  recovery.  For  the 
information  of  all,  I  insert  the  statute  in  reference  to  the  unlawful 
production  of  premature  birth,  which  is  as  follows,  to  wit: 

**BTeiy  woman  who  shall  Boliclt  of  any  person  any  medicine,  drug  or  substance,  or 
any  thing  whatever,  and  shall  take  the  same,  or  shaU  submit  to  any  operation  or 
other  means  whatever,  with  intent  thereby  to  procure  a  miscarriage,  shall  be  deemed 
guUty  oT  a  misdemeanor,  and  shall,  upon  conviction,  be  punished  by  imprisonment  in 
the  county  Jail  not  less  than  three  months  nor  more  than  one  year,  or  by  a  iine  not 
exceeding  one  thousand  dollars,  or  by  both  such  fine  and  imprisonment.   2  B.  S.  6IMt 

^  It  is  a  well-settled  rule  of  law,  that  a  person  cannot  be  compelled, 
under  any  circumstances,  to  answer  a  question,  where  the  answer 
would  convict  or  tend  to  convict  the  person  of  a  crime.  Ladies, 
your  secrets  are  with  yourselves,  and  yourselves  alone,  whether  in 
the  street,  at  your  homes,  or  as  a  witness,  and  you  need  answer  no 
question,  when  the  answer  would  in  any  way  tend  to  harm  you,  as 
stated  above,  or  to  make  you  liable  under  this  statute  to  a  criminal 
action.  And,  ladies,  should  you  ever  require  legal  assistance  in  any 
of  these  matters,  of  course,  employ  such  counsel  as  you  think  proper; 
but,  if  you  are  not  pecuniarily  able,  or  too  delicate  to  act  in  the 
matter,  notify  me,  and  I  will  protect  you  at  my  own  expense. 

"De.  Weed, 

«  71  State  street, 

'' Schenectady y  N.  Yr 

Defendant's  counsel  objected  to  the  admission  of  this  circular,  as 
being  incompetent,  irrelevant  and  immaterial ;  as  not  shown  to  have 
been  brought  to  the  knowledge  of  lAie  deceased  ;*  because  defendant's 
character  was  not  at  issue,  and  as  too  remote  and  not  part  of  the  res 
gestcB.    The  evidence  was  admitted  and  defendant  excepted. 

Other  exceptions  were  taken  upon  the  trial  which  are  stated  and 
discussed  in  the  opinion. 

The  jury  found  the  prisoner  guilty,  and  he  was  sentenced  to 
imprisonment  in  the  State  prison,  and  the  prisoner's  counsel  sued 
out  a  writ  of  error  which  was  allowed  by  a  justice  of  this  court, 
with  a  stay 'of  proceedings. 
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S.  W.  Paige,  for  plainidff  in  error. 

A.  A.  TaieSf  district  attorney,  for  the  people. 

MiLLBB,  P.  J.  It  is  insisted  that  the  conrt  erred  upon  the  trial 
in  admitting  a  circnlar  published  by  the  prisoner  two  or  three 
years  preyionsly,  which  circnlar  tended  to  show  that  the  prisonei 
was  engaged  in  the  business  and  practice  of  consulting  in  refereuce 
to  the  procuring  of  abortions.  The  prosecution  had  already  intro- 
duced eyidenc^  which  it  was  claimed  established  the  commis- 
sion of  the  offense  charged  in  the  indictment,  and  the  proof 
showed  that  the  treatment  of  the  person  upon  whom  the  alleged 
abortion  was  procured  was  of  so  seyere  a  character  that  it 
might  well  have  procured  it  The  circular  was,  I  think,  competent 
as  a  declaration  of  the  prisoner  that  he  made  a  specialty  of  this 
business,  and  was  versed  and  skilled  in  regard  to  it  It  corrobo- 
rated the  proof  introduced  upon  the  trial,  and  was  a  statement  of 
himself  to  the  effect  that  he  made  it  part  of  his  business  to  attend 
to  cases  of  this  kind.  With  evidence  that  an  abortion  bad  been 
procured  while  the  deceased  was  under  the  prisoner's  charge,  h?s 
own  advertisement  that  he  was  ready  to  perform  operations  of  such 
a  character  certainly  tended  to  strengthen  the  testimony  already 
introduced,  and  was  clearly  admissible. 

It  was  not  analogous  to  evidence  of  the  commission  of  other 
similar  offenses,  as  the  passing  of  other  counterfeit  money,  than 
that  charged  in  the  indictment,  to  show  the  intent,  but  evidence 
directly  bearing  upon  the  question  whether  the  prisoner  was  guilty 
of  unlawfully  procuring  an  abortion,  and  not  in  the  pursuit  of  the 
ordinary  and  legitimate  business  of  a  medical  practitioner  in  attend- 
ing and  prescribing  for  the  deceased.  But  it  was  also  competent  to 
show  the  intent  where  the  act  itself  might  otherwise  be  lawful 
under  the  statute,  for  a  violation  of  which  the  prisoner  was  indicted. 

The  exception  to  that  portion  of  the  charge  of  the  judge,  "  that 
if  they  found  an  abortion  had  been  committed  upon  her "  (the 
deceased),  '^  or  an  attempt  at  it  made,  and  that  the  defendant  was 
connecfced  with  it,  and  that  the  death  resulted  therefrom,  they  must 
convict,*'  was  not,  I  think,  well  taken. 

It  is  claimed  that  the  statute  requires  an  affirmative  act,  and  the 
charge  only  demands  a  ^^connection,*'  and  omits  the  qualification 
of  the  statute  that  the  miscarriage  must  not  have  been  necessary  to 
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preserve  the  life  of  the  mother  or  the  child.  The  charge  of  the 
judge  must  be  considered  in  connection  with  the  surrounding  cir- 
cumstances and  as  referring  to  a  case  where  the  abortion  had  been 
procured  in  violation  of  the  statute^  as  was  charged  and  claimed  to 
have  been  proven.  He  intended  in  his  charge  to  embrace  and  cover 
only  an  unlawful  abortion^  and  the  connection  of  the  defendant 
with  such  a  violation  of  law,  and  not  a  miscarriage  which  may  have 
been  authorized  by  the  statute.  This  was  the  offense  charged  and 
attempted  to  be  proved  and  nothing  else;  and  if  the  language 
employed  may,  by  possibility,  have  borne  a  different  construction, 
the  counsel  of  the  prisoner  should  have  asked  the  judge  to  charge 
more  specifically.  As  he  failed  to  do  this,  and  as  the  fair  interpre- 
tation of  the  charge  to  which  the  exception  was  taken,  will  not 
reasonably  bear  the  construction  claimed,  there  was  no  error  in 
this  respect. 

It  is  also  urged  that  the  judge  erred  in  refusing  to  charge  that 
the  jury  could  not  convict  of  manslaughter  under  the  first,  third 
or  fifth  counts  in  the  indictment,  because  neither  of  those  charged 
ihe  death,  of  the  mother  or  that  of  the  child.  The  indictment 
contains  but  three  counts,  and  in  each  of  these  the  death  of  the 
mother  is  charged  directly  and  distinctl]\  It  is,  I  think,  an  erroneous 
construction  of  the*  indictment  to  claim  that  the  first  part  of  the 
first,  second  and  third  counts  is  each  a  count  of  itself,  instead  of 
being  a  portion  of  a  count,  and  a  statement  of  a  portion  of  the 
acts  done  which  constituted  the  offense  preliminary  to  the  conclud- 
ing portion  in  which  the  death  of  the  mother  is  charged.  It  fol- 
lows that  there  was  no  error  in  this  respect 

No  other  points  are  urged  in  favor  of  a  reversal  of  the  proceed- 
ings, and  as  there  was  no  error  the  judgment  and  conviction  must 
be  affirmed,  and  proceedings  remitted  to  Schenectady  sessions  with 
directions  to  proceed  and  sentence  the  prisoner. 
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SproDg  v.  Boaton  and  Albany  Railroad  Co. 


Spbokg,  administratrix^  etc.,  y.  Boston  axd  Albany  Bailboad 

Company. 

Ifeglig&noe — raHtoap  brakeman  riding  on  engine  —  injury  io  servant  from 

negligence  offeUaw  eervant* 

The  head  brakeman  of  a  freight  train,  while  riding  on  the  engine,  was  killed 
by  an  accident  happening  to  the  train.  It  appeared  from  the  evidence  that 
the  duties  of  deceased  called  him  to  every  part  of  the  train,  including  the 
engine,  and  that  he  had  on  previous  occasions  ridden  with  the  superintend- 
ent of  the  road  and  with  another  general  officer  of  the  company  to  whom 
deceased  was  subordinate  on  the  engines  of  the  company,  without  objection. 
Held,  that  riding  on  the  engine  was  not  negligence  per  se  on  part  of  deceased, 
and  this  ^as  not  affected  by  the  circumstance  that  a  regulation  of  the  com« 
pany  forbade  engineers  to  allow  any  person  to  ride  upon  the  engines  with- 
out express  authority,  it  not  having  been  shown  that  deceased  had  personal 
knowledge  of  such  regulation. 

The  question  whether  the  co-servants  of  deceased  were  guilty  of  negligence 
contributing  to  the  injury  was  a  question  for  the  jury,  there  being  a  conflict 
of  testimony  on  the  subject. 

Exceptions  ordered  to  be  first  heitrd  at  general  term.  The 
action  was  brought  by  the  plaintiff  Emilie  E.  Sprong,  as  adminis- 
tratrix of  Charles  H.  Sprong,  deceased,  to  recover  damages  for  his 
death,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant. 

The  deceased  was  at  the  time  of  his  death  in  the  employ  of 
defendant  as  head  brakeman  of  a  freight  train.  He  was  killed  by 
an  accident  happening  to  the  train  on  which  he  was  stationed,  and 
while  riding  on  the  engine  of  such  train,  under  the  following  cir- 
cumstances, as  stated  in  the  opinion  of  P.  Potter,  J.,  when  the 
case  was  before  the  general  term  on  a  previous  appeal : 

On  the  3d  of  February,  1870,  about  a  quarter  before  five  o'clock 
in  the  morning,  he  left  East  Albany  for  Pittsfield  on  a  train  of 
eleven  freight  cars,  drawn  by  the  engine  "  Maine.*'  Previous  to  the 
time  of  starting,  another  freight  train  of  eighteen  cars  had  departed 
from  the  same  place,  going  in  the  same  direction,  drawn  by  the 
engine  called  the  "Louisville."  Before  reaching  Chatham-Four- 
Comers,  at  about  six  o'clock,  while  upon  a  heavy  up-grade,  eleven 
cars  which  had  become  detached  from  the  preceding  train,  and 
were  rapidly  descending  this  grade,  came  in  collision  with  the 
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engine  of  txaiii  upon  which  Sprong  was  a  brakeman,  and  Sprong 
with  the  condnctor  and  fireman  were  immediately  killed. 

Upon  the  first  trial  a  verdict  was  rendered  in  favor  of  the  plain- 
tiff, which  was  set  aside  by  the  general  term  and  a  new  trial 
ordered. 

The  cause  was  again  tried  at  the  Albany  circuit,  before  Mr.  Jus- 
tice Ingalls  and  a  jury,  in  December^  1872,  and  another  verdict 
rendered  for  the  plaintiff  for  $5,000.  The  exceptions  taken  by  the 
defendant  were  ordered  to  be  heard  in  the  first  instance  at  the  gen- 
end  term.  The  facts  are  similar  to  those  stated  in  the  opinion  of 
PoiTEB,  J.,  when  the  case  was  first  heard  with  the  exceptions  referred 
to  in  the  following  opinion.  At  the  close  of  the  plaintiff's  evidence 
and  of  the  "whole  case,  the  defendant's  counsel  moved  for  a  nonsuit  on 
various  grounds,  which  motion  was  denied  and  an  exception  taken. 
A  motion  was  made  for  a  new  trial  on  the  minutes,  which  was 
denied  and  an  appeal  taken  from  the  order.  The  court  ordered  the 
exceptions  taken  to  be  first  heard  at  general  term. 

Samuel  Hand,  for  plaintiff. 

6ea.  W.  MiUer,  for  defendant. 

Miller,  P.  J.  This  case,  as  now  presented,  shows  some  variation 
from  the  facts  which  appeared  when  last  before  this  court,  when  a 
new  trial  was  granted  upon  the  ground  that  the  plaintiff's  intestate 
was  guilty  of  negligence  which  contributed  to  produce  his  death, 
and  by  means  thereof  the  defendant  was  relieved  from  liability. 
It  then  appeared  from  the  testimony  of  the  engineer  on  the  train 
at  the  time  of  the  collision,  one  of  the  plaintiff's  witnesses,  on  his 
cross-examination,  that  the  place  of  the  deceased  was  on  the  top  of 
the  train  at  the  rear  of  the  first  car  behind  the  engine.  This  testi- 
mony was  unexplained  and  not  contradicted.  At  the  last  trial  the 
Bune  witness  testified  that  the  place  of  deceased,  as  head  brakeman, 
was  on  the  engine  at  times;  that  upon  an  ascending  grade,  where 
the  train  was  when  the  accident  happened,  his  position  was  any- 
where on  the  train  where  his  duty  called  him,  and  he  had  charge 
of  the  whole  train.  If  his  duty  called  him  at  the  front  end  of  the 
car,  it  was  his  duty  to  be  there ;  if  at  the  rear,  then  there.  The 
witness,  after  explaining  that  the  head  brakeman  was  partially 
under  the  instruction  of  the  engineer,  and  required  to  obey  his 
calls;  to  apply  the  brakes  from  the  whistle,  and  if  any  thing  is 
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wrong  to  notify  the  engineer,  proceeds  to  state,  **  hence  his  place  is 
upon  the  engine  as  much  as  upon  the  car.  If  a  brake  falls  down 
he  tells  of  it.  We  have  to  have  snch  a  man.  It  is  difficult  to  fix 
the  position  of  the  head  brakeman,  for  he  has  several  positions 
where  he  should  be  for  different  duties."  Another  engineer  testi- 
fied that  the  head  brakeman's  duties  did  not  pertain  particularly  to 
putting  on  the  brakes,  but  that  he  was  to  put  on  shackles  and  pins, 
and  used  to  communicate  with  the  conductor. 

It  was  also  proved  upon  the  last  trial,  and  is  not  contradicted, 
that  it  was  a  common  custom  on  the  defendant's  road  for  the  head 
brakeman  to  ride  upon  the  engine  in  company  with  Mr.  Ghapin, 
the  superintendent  of  the  road,  and  Mr.  Sockafeller,  the  head  con- 
ductor of  freight  trains,  who  had  charge  of  the  brakemen  of  freight 
trains,  andMhat  these  agents  of  the  company  had  knowledge  of  the 
fact,  never  objected  to  it,  and  thus  sanctioned  the  practice. 

These  additional  facts  materially  varied  the  case  from  the  one 
presented  upon  a  former  trial,  and  independent  of  any  other  cir- 
cumstances or  facts  which  might  tend  to  establish  that  the  deceased 
was  not  at  his  post  of  duty,  left  a  fair  question  for  the  jury  to 
determine  whether  he  was  guilty  of  negligence. 

It  is  contended,  however,  by  the  defendant's  counsel,  that  the 
deceased  was  on  the  engine  in  violation  of  a  rule  of  the  company, 
that  engine  men  should  not  allow  any  person  to  ride  upon  the 
engine  without  express  authority,  and  therefore  cannot  be  excused 
from  the  charge  of  negligence.  I  think  that  this  position  is  not 
sound.  It  will  be  observed  that  it  does  not  appear  that  the  rules  of 
the  company  were  brought  to  the  knowledge  of  the  deceased,  or 
that  he  ever  heard  of  them,  and  the  proof  shows  that  the  brakemen 
were  not  furnished  with  copies  of  them.  It  also  appears  that  the 
instructions  themselves  do  not  define  the  brakeman's  post  of  duty, 
although  he  is  not  allowed  to  be  in  a  car  when  a  train  is  running. 
It  would,  therefore,  follow  that  he  was  to  be  at  the  place  required 
for  the  performance  of  his  duty ;  and  unless  the  rule  cited  is  not  to 
be  varied  under  any  circumstances  whatever,  that  he  might,  from 
the  testimony,  be  at  times  necessarily  called  to  be  on  the  engine.  I 
am  inclined  to  think  that  the  printed  instructions  upon  the  whole 
are  not  inconsistent  with  proof  that  it  was  the  custom  for  the 
brakeman  to  ride  upon  the  engine  with  the  consent  and  approval  of 
the  agents  of  the  company. 

Unless  the  rule  in  question  was  inexorable  as  well  as  utterly 


MAECH  TEEM,  1874.  57 

8prong  Y.  Boston  and  Albany  Railroad  Co. 

inconsistent  with  the  other  printed  instructions,  then  it  is  manifest 
that  there  was  evidence  from  which  it  might  be  inferred  that  the 
deceased  was  not  out  of  the  line  of  his  duty  when  he  was  killed.  I 
am  also  of  the  opinion  that  these  regulations  are  not  so  rigid  but 
that  when  the  exigency  of  the  case  demands  it,  they  may  be  departed 
from,  and  when  agents  of  corporations  vested  with  comprehensive 
powers  sanction  a  departure  from  strict  compliance  with  their 
requirements,  I  think  that  an  employee  who  has  neither  knowledge 
nor  notice  should  not  be  held  responsible  for  negligence. 

The  fact  that  the  deceased  had  been  upon  the  engine  for  some 
time,  and  the  testimony  of  the  engineer  that  he  did  not  send  for 
him  to  come  upon  the  engine  at  this  time,  should  be  taken  into 
consideration  in  connection  with  the  other  evidence,  but  was  not 
80  entirely  conclusive  as  to  take  the  case  from  the  consideration  of 
the  jnry. 

It  cannot  be  said  as  a  matter  of  law  that  the  fact  of  deceased  being 
on  the  engine  was  negligence  per  se,  but  it  was  merely  evidence  for 
the  consideration  of  the  jury,  which  was  fairly  submitted  to  them 
by  the  court 

The  question  whether  the  co-servanls  of  the  deceased  were  guilty 
of  negligence  which  contributed  to  the  injury,  was  also  for  the 
jury.  In  the  case  of  Flike  v.  Boston  d  Attany  R.  R.^Co.,  where 
the  injury  was  caused  at  the  same  time  as  in  the  case  at  bar,  the 
company  were  held  responsible  and  a  recovery  was  sustained.  The 
same  rule  must  govern  the  case  now  considered  and  is  an  answer 
to  the  last  point 

It  follows  that  the  court  properly  refused  to  nonsnit  the  plaintiff, 
and  as  there  was  no  error  in  any  of  the  rulings  at  the  trial,  the 
order  denying  a  new  trial  must  be  affirmed  and  judgment  ordered 
for  the  plaintiff  on  the  verdict,  with  costs. 

Judgment  accordingly. 

Vol.  Ill,  N.  T.  Rep.  — 8 
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Wabd  et  al.  y.  Ouyeb,  appellant 

Demurr&r — complaint  in  action  againgt  married  tooman. 

The  6  rat  part  of  a  complaint  alleged  that  defendant  was  a  married  woman, 
and  the  owner  of  a  separate  estate,  and  that  plaintifis  sold  property  to  her 
for  which  they  claimed  to  recover.  The  second  part,  without  referring  to 
first,  alleged  for  a  farther  cause  of  a  ^ion  that  they  sold  and  delivered  prop- 
erty to  defendant, etc., and  a  money  judgment  was  demanded.  There  was  no 
allegation  in  the  complaint  that  plaintiff  intend«9d  to  charge,  or  that  the 
debt  was  contracted  for  the  benefit  of  her  separate  estate,  or  that  it  was  con- 
tracted in  a  trade  or  business  carried  on  by  her.  Held,  that  a  general 
demurrer  on  the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
oonstitate  a  cause  of  action  would  not  lie. 

Appeal  from  an  order  of  the  Albany  county  court  overruling  a 
demurrer  to  the  complaint.  The  action  was  for  goods  alleged  to 
have  been  sold  and  delivered  by  the  plaintiffs  John  C.  Ward,  John 
Ward  and  Marshall  Williamson  to  the  defendant  Sarah  A.  Guyer. 
The  material  facts  appear  in  the  opinion. 

A.  B.  Pratty  for  appellant. 

Geo.  L,  Stedman,  for  respondent. 

Miller,  P.  J.  This  is  an  appeal  from  the  order  of  the  county 
court  of  Albany  county  overruling  a  demurrer  to  the  plaintiffs* 
complaint. 

The  first  part  of  the  complaint,  and  what  may  properly  be  con- 
sidered as  the  first  cause  of  action,  alleges  that  the  defendant  is  a 
married  woman,  and  that  the  plaintiffs  sold  and  delivered  property 
to  her  for  which  they  claim  to  recover.  The  second  part,  without 
referring  to  the  first,  alleges,  for  a  further  cause  of  action,  that  the 
plaintiffs  were  copartners,  and  sold  and  delivered  property  to  the 
defendant,  etc.  A  money  judgment  is  demanded  by  the  plaintiffs, 
and  the  defendant  interposes  a  general  demurrer  upon  the  ground 
^'  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  The  demurrer  was  overruled  by  the  county  court, 
and  the  defendant  appealed  from  the  order  overruling  the  same. 

The  counsel  for  the  defendant  insists,  that  the  complaint  is 
defective  because  there  is  no  allegation  of  an  intent  to  charge  the 
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separate  estate  of  the  defendant,  or  that  the  debt  was  contracted  in 
the  trade  or  business  carried  on  by  the  defendant,  or  that  it  was  for 
the  benefit  of  such  separate  estate  or  related  thereto. 

It  is  true  that  the  first  cause  of  action  in  the  complaint  alleges 
that  the  defendant  was  a  married  woman,  and  the  owner  of  a  sepa- 
rate property  and  estate,  and  it  may,  perhaps,  be  doubted  whether, 
under  the  authorities  cited,  if  the  allegation  made  referred  to  both 
causes  of  action,  the  additional  averment  claimed  to  have  been 
necessary  should  not  have  been  made.  But,  without  considering 
that  question,  I  am  inclined  to  think,  upon  an  examination  of  the 
complaint,  that  the  allegation  referred  to  only  relates  to  the  first 
cause  of  action,  and  as  the  second  is  without  such  allegation  it  is 
sufficient,  and  as  the  demurrer  was  general  it  was  properly  over- 
ruled. 

The  second  cause  of  action  does  not  in  any  way  refer  to  the  first, 
except  the  statement  that  the  plaintiffs  were  partners.  It  is  stated 
as  ''a  further  cause  of  action,^' of  the  plaintiffs  '^as  such  copart- 
ners," without  in  any  way  connecting  it  with  what  had  previously 
been  averred  as  to  the  defendant  being  a  married  woman,  and  is 
entirely  independent  of  and  separated  from  the  first  cause  of  action 
in  this  respect  The  recital  in  the  first  part  of  the  complaint  on 
that  subject  only  relates  to  the  first  cause  of  action,  and  is  in  no 
way  afterward  stated  so  as  to  make  and  constitute  a  part  of  the 
second  cause  of  action,  so  the  second  cause  of  action  therefore 
stands  alone  without  any  regard  to  the  preceding  one,  and  is  clearly 
sufficient 

For  this  reason  the  demurrer  was  properly  overruled,  and  the 
order  must  be  affirmed  with  $10  costs  of  appeal,  with  leave  to  the 
defendant  to  serve  an  amended  answer  within  twenty  days  after 
service  of  a  copy  of  the  order  herein,  and  upon  payment  of  costs. 

Order  affirmed. 
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BuTHBBPOBD  V.  AiKEN,  appellant* 

WcuU  —  ctgcnmst  whom  acHon  mcntUainable — right  of  aeiion  for,  asrignable — 

treble  damages. 

In  an  action  for  waste  hy  the  assignee  of  the  reversioner  against  the  sab-tenant 
of  the  tenant  for  life,  Tield  (1)  that  an  action  for  waste  was  maintainable 
under  2  R.  S.  884,  §  1,  against  the  sab-tenant,  and  (2)  that  the  caase  of  action 

.  was  one  that  woald  sarvive  to  the  personal  representatives  of  the  rever- 
sioner and  was  assignable. 

The  waste  was  committed  withoat  malice  and  under  the  belief  on  the  part  of 
the  defendant  that  he  had  a  right  to  do  the  acts  constituting  it.  JSeid  that 
this  did  not  affect  the  right  of  plaintiff  to  treble  damages. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  to  recover  treble  dam- 
ages for  waste  committed  upon  lands  situated  in  St  Lawrence 
county. 

The  plaintiff,  John  Rutherford,  was  the  grantee  of  the  reversioner, 
and  the  defendant,  David  Aiken,  the  assignee  of  the  tenant  for  life. 

The  alleged  waste  was  committed  before  the  plaintiff  had  acquired 
title,  but  the  right  of  action  was  duly  assigned  to  the  plaintiff  before 
suit  brought 

The  case  was  referred  and  the  referee  found  that  the  defendant 
had  cut  a  number  of  growing  trees  upon  the  lands  in  question, 
which  constituted  the  waste  complained  of,  but  that  in  so  doing  he 
did  not  act  maliciously,  but  upon  the  supposition  that  he  had  a 
right  to  cut  said  trees  for  his  necessary  fuel  upon  said  premises. 
The  referee  reported  in  favor  of  the  plaintiff  for  $62  damages,  which 
he  trebled.  Exceptions  were  duly  taken  to  his  findings  and  to 
various  decisions  of  the  referee  upon  the  trial.  A  judgment  was 
entered  upon  his  report  and  the  defendant  appealed  to  the  general 
term  of  the  supreme  court 

Myers  £  Morris,  for  appellant 

Edwin  G.  James,  for  respondent. 

Miller.  P.  J.  The  findings  of  the  referee  upon  the  facts  were,  I 
think,  sufficient  to  sustain  the  conclusions  at  which  he  arrived. 

*  The  case  of  JtutAef/ord  y.  Aiktm^  reported  In  Vol.  2,  at  page  281,  was  between  the 
same  parties  for  alleged  waste  of  the  same  character,  upon  the  same  premises,  but  was 
for  acts  committed  since  the  cause  of  action  In  the  above  case  arose. 
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The  conclusion,  that  the  defendant's  catting  of  green  trees  for  fuel 
was  waste,  was  a  necessary  result  of  the  facts  preyiously  found,  that 
such  trees  had  been  cut  while  there  were  dead  standing  timber  and 
down  wood  from  which  the  fuel  might  hare  been  obtained.  Per- 
haps it  may  be  said,  that  the  finding  of  fieust,  that  by  reason  of  the 
cutting  of  growing  trees  and  not  taking  care  of  the  wood  and  timber 
lot,  the  farm  was  damaged  and  depreciated,  is  a  conclusion,  instead 
of  a  fact ;  but  this  is  not  material,  so  long  as  it  appears  from  the 
findings  of  fact  that  the  conclusions  of  law  are  warranted  by  the 
&ct8  found  as  a  whole. 

It  is  manifest  from  the  findings  of  fact,  that  green  trees  were  cut 
for  fuel  while  other  timber  could  have  been  used  for  that  purpose 
without  any  injury  to  the  inheritance,  and  it  may  well  follow  as  a 
conclusion  of  law,  from  the  character  of  the  trees  which  were  cut,  as 
well  as  the  timber  which  could  have  been  used  for  fuel,  that  good 
husbandry  demanded  that  the  defendant  should  not  hare  cut  the 
green  trees,  and  that  such  cutting  was  waste. 

Whether  the  down  wood  was  suitable  for  timber,  or  of  such  a 
nature  as  to  belong  to  the  reyersion,  were  questions  of  fact  for  the 
referee  to  determine  from  the  evidence,  and  as  the  committing  of 
waste  depends  upon  facts  proved,  it  was  not  necessary  for  the  referee 
to  find  as  a  fact  that  the  cutting  of  the  trees  was  waste. 

There  was,  I  think,  no  error  in  the  decision  of  the  referee,  that 
the  plaintifi*,  as  the  grantee  of  the  reversioner,  was  entitled  to  main- 
tain an  action  for  waste  against  the  assignee  or  sub-tenant  of  the 
life  tenant  The  action  for  waste  against  the  assigns  of  a  tenant  for 
life  is  expressly  given  by  the  Bevised  Statutes  (2  B.  S.  334,  §  1).  In 
Van  Deusen  v.  Young,  29  N.  Y.  9-33,  it  was  held,  that  reversioners 
were  entitled  to  maintain  an  action  for  an  injury  to  their  reversion- 
ary interest  against  a  defendant  clothed  with  the  right  of  a  tenant, 
although  the  tenant  was  still  living. 

In  Robinson  v.  Kinne,  1  N.  Y.  Sup.  60,  an  action  was  upheld  by 
the  remainderman  against  the  grantee  of  the  tenant  in  dower. 
These  authorities  and  the  statute  cited  are  decisive  of  the  question, 
and  the  cases  which  are  relied  upon  to  establish  a  different  rule 
were  decided  before  the  statute  cited  was  in  force.  Bates  v.  ShraedeTy 
13  Johns.  260;  Livingston  v.  Haywood^  11  id.  430. 

I  am  also  of  the  opinion  that  the  assignment  of  Watson  to  the 
plaintiff  was  a  valid  transfer  to  the  plaintiff  of  all  rights  of  action 
for  injuries  to  the  land  before  giving  of  the  deed.    The  rule  is,  that 
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all  causes  of  action  which  suryiye  to  the  personal  representatives  of 
the  party  injured  may  be  transferred  by  such  party  and  an  action 
maintained  thereon  by  tne  assignee.  Zabriskie  y.  Smith,  13  N.  Y. 
322;  Haight  Y.  Hayty  19  id.  467-474;  Graves  v.  Spier,  5S  Barb. 
359,  384,  386 ;  Fried  v.  N.  Y.  C.  R.  R.  Oo.,  26  How.  285 ;  Johnston 
V.  Bennett,  5  Abb.  (N.  S.)  331. 

The  Eevised  Statutes  (2  R.  S.  448,  §  1)  provide,  that  for  wrongs 
done  to  the  property,  etc.,  for  which  an  action  may  be  maintained 
against  a  wrong-doer,  such  action  shall  surriye  to  the  personal  rep- 
resentatives of  the  party  injured.  Executors  and  administrators 
may  also  maintain  actions  for  trespass  committed  on  real  estate  of 
the  deceased  in  his  life-time.  2  B.  S.  114,  §  4.  A  waste  is  a  wrong 
done  to  the  property,  and  as  executors  and  administrators  may  sue 
for  an  injury  which  has  been  done  prior  to  the  death  of  the  owner, 
to  his  real  estate,  which  partakes  of  the  character  of  waste,  I  am 
unable  to  discover  any  good  reason  why  an  action  for  waste  does 
not  survive  and  within  some  of  the  cases  cited  is  not  assignable. 

The  cases  of  Robinson  v.  Wli^eeUr,  and  Wliite  v.  Wheeler,  25  NT.  Y. 
252,  253,  cited  by  the  defendant's  counsel,  have  not,  I  think,  any 
application  to  the  question  now  considered.  While  there  is  good 
reason  for  the  rule  that  the  grantee  of  the  reversioner  cannot  main- 
tain waste  for  acts  committed  before  he  received  the  deed  and  had 
any  title  whatever,  this  doctrine  in  no  way  affects  the  right  of  an 
assignee  to  whom  the  cause  of  action  has  been  assigned.  The 
grantee  has  no  transfer  of  a  right  of  action  which  accrued  before  the 
conveyance  to  him,  while  the  assignee  has  a  complete  title  to  the 
same  under  his  assignment 

The  referee  was  right  in  holding  that  the  plaintiff  was  entitled  to 
recover  treble  damages.  The  statute  provides  for  the  recovery  of 
treble  damages  in  actions  of  waste  (2  B.  S.  335,  §  10),  and  in  Robin- 
son  V.  Kinne,  1  N.  Y.  Sup.  60,  it  was  held,  that  the  defendant  was 
not  excused  from  treble  damages  because  he  had  good  reason  to 
believe  that  the  land  was  his  own.  In  Van  Deusen  v.  Young,  supra^ 
the  remarks  of  the  learned  judge  as  to  treble  damages  .evidently  re- 
ferred to  the  statute  in  regard  to  trespass  (1  B.  S.  338,  §  1),  and  this 
was  the  form  of  the  action  there. 

The  remaining  questions  in  the  case  relate  to  the  admission  and 
rejection  of  evidence  offered  upon  the  trial.  While  some  of  the  ob- 
jections made  are  not  tenable,  I  am  inclined  to  think  that  there  was 
error  in  some  of  the  rulings  in  this  respect. 


MAECH  TEEM,  1874.  63 

Batherford  y.  Aiken. 

The  referee  yery  properly,  I  apprehend,  allowed  evidence  upon  the 
trial  to  prove  the  value  of  the  trees  cut  and  also  to  show  the  differ- 
ence in  the  value  of  the  farm  with  the  trees  on  and  with  them  off. 
I  am  not  prepared  to  say  that  he  was  wrong  in  the  admission  of  any 
of  this  evidence,  as  all  of  it  bore  upon  the  question  as  to  the  amount 
of  damages,  and  so  long  as  he  did  not  find  for  the  value  of  the  trees 
and  only  for  the  injury  to  the  inheritance,  there  is  no  ground  of 
complaint,  and  as  a  part  of  the  same  species  of  evidence,  it  was 
competent  to  prove  what  portion  of  the  bass-wood  cut.  was  suitable 
for  boltfi.  And  as  bearing  upon  the  question  of  value  and  to  reduce 
the  amount  of  damages  claimed,  I  think  it  was  competent  for  the 
defendant  to  ask  the  question  put  to  the  plaintiff,  one  of  the  wit- 
nesses, "How  much  was  that"  (the  wood  cut)  "  worth  a  cord  stand- 
ing upon  the  land  ? "  and  that  the  referee  erred  in  rejecting  the 
evidence.  This  testimony  was  also  proper  as  a  cross-examination 
of  the  plaintiff,  who,  on  his  direct  examination,  had  testified  to  the 
value  of  the  trees  cut,  and  to  test  his  knowledge  and  judgment  upon 
that  subject  So  also  the  question  put  to  one  of  the  witnesses  of 
the  plaintiff  upon  his  cross-examination  by  the  defendant's  counsel, 
"  Do  you  know  what  green  fire-wood  is  worth  in  that  neighborhood 
per  cord  ?  "  was  competent  and  improperly  excluded.  This  witness 
had  testified  to  the  value  of  the  trees  cut,  and  I  think  that  the  de- 
fendant should  have  been  permitted  to  show  what  the  wood  was 
worth  a  cord,  or'test  his  knowledge  by  a  question  of  the  character 
indicated.  It  is  no  answer  to  say,  that  the  defendant  afterward 
proved  the  value  of  the  wood  cut  by  other  witnesses ;  for  if  it  was 
competent  he  had  clearly  a  right  to  show  it  by  the  plaintiff's  wit- 
nesses as  well  as  his  own,  and  at  least  to  test  their  knowledge  on 
the  subject  The  question  put,  "  What  were  the  trees  worth  at  the 
time  and  place  where  they  were  cut?'*  should  have  been  admitted. 
The  same  question  substantially  had  been  allowed  by  the  referee  to 
be  asked  by  the  plaintiff's  counsel  under  defendant's  objection.  It 
is  claimed  it  was  answered  after  it  was  excluded  and  an  exception 
taken.  The  answer,  which  is  said  to  be  responsive,  was  "  By  being 
worth  a  dollar  each  in  time,  I  meant  twenty  years'  time,"  appears  to 
have  been  an  explanation  of  the  testimony  of  the  witness  on  his 
direct  examination,  to  the  effect  that  he  thought  if  they  were  sound 
and  thrifty  they  would  be  worth  one  dollar  each  in  time.  This 
clearly  was  not  an  answer  to  the  question  asked,  which  related  to 
the  lime  and  place  where  the  trees  were  cut    In  view  of  the  fact 
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that  the  question  was  excluded  and  the  objection  to  it  in  no  way 
withdrawn  after  the  referee  had  held  it  to  be  yalid^  there  is  no 
ground  for  claiming  that  an  answer  which  did  not  cover  it  was  in 
any  way  responsive. 

The  errors  stated  are  of  a  vital  character  and  cannot  be  obviated. 
The  judgment  of  the  referee  must  be  reversed  and  a  new  trial 
granted^  with  costs  to  abide  the  event. 

Judgment  rerersed  and  new  trial  granted* 


Sai^debs  y.  Failiko  et  dL,  appellants. 

Oro89-<ieHon8  —  costs  in. 

Where  croBft^ctions  involying  the  same  subject-matter  had  been  both  referred 
to  the  same  referee,  and  bat  one  trial  had  of  both :  held,  that  the  preyailing 
party  was  entitled  to  an  allowance  for  witnesses'  fees  in  only  one  action. 

Appeal  from  an  order  of  the  special  term  ordering  a  re-taxation 
of  costs,  and  allowing  certain  items  disallowed  by  the  clerk  of 
Fulton  county. 

John  Fitzgerald,  Senior,  executed  and  delivered  to  his  children 
John,  Jr.,  William  and  Ellen,  a  mortgage  upon  premises  owned  by 
him.  Afterward,  John,  Jr.,  and  William  assigned  their  interest  in 
such  mortgage  to  Dauiel  Failing  and  John  P.  Swartwout,  as  collat- 
eral security  for  a  debt  then  due.  After  such  assignment  a  fore- 
closure action  was  commenced.  This  action  was  defended  by 
Heniy  0.  Sanders,  one  of  the  creditors  of  John  Fitzgerald,  Senior, 
who  set  up  that  said  mortgage  was  in  fraud  of  the  rights  of  the 
creditors  of  said  John  Fitzgerald,  Senior.  Subsequent  to  the  com- 
mencement of  the  foreclosui^e  suit,  Henry  0.  Sanders  commenced 
an  action  in  the  nature  of  a  creditor's  suit  to  set  aside  the  mortgage 
in  question  and  two  other  mortgages,  given  by  John  Fitzgerald, 
Senior,  to  other  persons.  In  this  action  the  plaintiffs  in  the  fore- 
closure suit  were  joined  as  defendants. 

Both  cases  when  at  issue  were  referred  to  the  same  referee,  and,  aa 
the  same  issues  were  involved  in  both,  it  was  stipulated  between  the 
attorneys  for  the  parties  that  the  evidence  taken  in  the  foreclosure 
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action  should  be  regarded  and  taken  as  evidence  in  the  other  action, 
that  is,  that  there  should  be  but  one  trial  of  both  actions. 

The  actions  were  tried  and  the  defense  set  up  by  Sanders  in  the 
foreclosure  suit  established,  and  costs  and  disbursements  allowed. 
Among  the  items  taxed  in  the  bill  of  costs,  was  a  large  sum 
for  witnesses'  fees,  referee's  fees,  etc.  The  referee  found,  also,  in 
fayor  of  Sanders,  the  plaintiff  in  the  creditor's  suit.  Upon  the  entry 
of  judgment  therein,  plaintiff  sought  to  have  the  same  items  taxed 
in  the  bill  of  costs,  but  the  clerk  of  Fulton  county  refused  to  allow 
them.  An  appeal  was  made  from  the  decision  of  the  clerk,  and  a 
motion  for  re-taxation  made  at  the  Fulton  special  term.  The  court 
at  special  term  directed  the  costs  to  be  re-taxed  and  these  items  to 
be  added  to  the  allowance  made  by  the  clerk :  For  trial  fee,.  $40 ;  for 
referee's  fees,  tl25;  for  witnesses'  fees,  $365.78;  for  term  fee,  $10. 
From  the  order  of  the  special  term  this  appeal  was  taken. 

James  M.  Dudley ^  for  appellants. 

Earl  d  Smithy  for  respondents. 

Per  CuBiAH. 

[The  opinion  of  Mr.  Justice  Bockes  in  the  case  of  Simpson, 
AdmWy  etc.,  t.  McKay,  decided  at  the  Saratoga  special  term,  in 
February,  1873,  was  adopted  as  controlling  the  decision  in  this  case. 
The  order  of  the  special  term  was  thereupon  reversed  as  to  wit- 
nesses' fees,  and  affirmed  in  other  respects,  without  costs  to  either 

party.] 

Ordered  accordingly. 

[The  following  is  the  case  and  opinion  of  Mr.  Justice  Bockes, 
above  referred  to :  ] 

SiHPSOK,  Administrator,  etc.,  v.  McKay  et  ah 

McKay  et  at,  v.  Simpson,  Administrator,  etc.,  et  ah 
Oron-wiU  Ivi  one  cause  —  Unauthorvsed  judgment. 

An  original  and  crosn-soit  are  bat  one  caase,  and  when  they  have  been  tried 
together,  bat  one  judgment  shoald  be  rendered  in  both,  which  should  embody 
all  the  points  adjudicated  in  both  actions. 

An  unauthorized  judgment  may  be  set  aside  after  one  year,  when  it  stands  in 
the  way  of  a  substantial  right. 

Vol.  Ill,  N.  Y.  Rep.  —  9 
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Motion  by  Alexander  and  Robert  McKay  to  compel  John  B. 
Simpson  to  enter  judgment  in  the  first  above  suit,  upon  the  report 
of  a  referee  and  for  general  relief. 

The  case  was  this:  The  first  above  suit  was  brought  by  Simp- 
son in  the  late  court  of  chancery,  in  July,  1843,  to  foreclose  a  mort- 
gage given  by  one  Charles  McKay  to  Andrew  McKay,  Simpson 
claiming  that  the  mortgage  had  been  assigned  to  his  intestate  by 
Andrew  McKay.  Alexander  and  Robert  McKay  were  the  owners 
of  the  equity  of  redemption.  Alexander,  Robert,  and  Andrew  McKay 
answered  the  bill  denying  the  assignment  to  Simpson's  intestate,  and 
Alexander  and  Robert  alleged  set-offs  against  Andrew.  Testimony 
was  taken  before  an  examiner,  and  in  May,  1852,  the  case  came  on 
for  hearing  upon  pleadings  and  proofs,  before  the  general  term  of 
the  fourth  district.  There  was  no  record  evidence  as  to  whether 
that  court  made  any  decision,  but  there  was  the  opinion  of  Mr.  Jus* 
tice  G.  L.  Allek,  who  sat  at  that  general  term,  in  favor  of  Simpson, 
and  the  testimony  given  in  1861,  as  follows:  "That  said  court 
made  a  decision  in  favor  of  the  plaintiff,  as  appears  by  the  opin- 
ion of  Judge  Allen,  to  which  deponent  refers,  and  that  no 
order  or  decree  has  ever  been  made,  settled  or  entered  upon  such 
decision.  That  such  opinion  contained  a  direction  for  a  reference 
to  ascertain  the  amount  due  on  said  bond  and  mortgage."  In 
April,  1855,  a  cross-action  (the  second  above  named  action)  was 
begun  by  Alexander  and  Robert  McKay  against  Simpson  and 
Andrew  McKay,  alleging  payments  to  Andrew.  Andrew  made 
default.  May  10,  1855,  the  following  stipulation  was  entered  into 
between  Simpson  and  Alexander  and  Robert  McKay : 

''That  the  plaintiff  in  the  original  suit  may  take  a  judgment  in 
such  suit  for  the  sum  apparently  due  on  the  said  bond  and  mort- 
gage, to  be.  computed  by  the  clerk  of  Montgomery  county,  if  not 
agreed  upon,  and  the  costs  of  the  suit  to  stand  as  security.  But 
such  judgment  is  not  to  affect  the  right  of  the  said  Alexander  and 
Robert,  to  have  the  original  suit  proceed  so  far  as  the  accounting 
directed  by  the  supreme  court  is  concerned,  or  the  right  of  the  said 
Alexander  and  Robert  to  require  an  answer  to  such  cross-complaint, 
and  to  have  both  said  suits  heard  and  decided  together  by  the  ref- 
eree heretofore  appointed,  or  a  referee  who  may  hereafter  be  appointed; 
or  the  right  of  the  said  Alexander  and  Robert  to  have  applied  on 
said  judgment,  or  on  said  bond  and  mortgage,  or  on  both,  whatever 
sum  may  be  allowed  to  them  by  said  referee,  or  by  the  court  on 
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account  of  the  yarious  claims  aforesaid  as  payments  on,  or  as  set- 
offs, either  legal  or  equitable,  against  said  bond  and  mortgage,  or 
against  the  said  plaintiff.  And  such  judgment  is  also  not  to  affect 
the  right  of  the  said  Alexander  and  Bobert,  to  appeal  from  the 
same  or  any  judgment  which  may  hereafter  be  made  in  said  suits ; 
and  it  is  further  stipulated  that  all  proceedings  on  said  judgment 
shall  be  stayed  until  all  proceedings  in  relation  to  said  hearing,  aud 
the  matters  referred,  shall  be  finally  terminated  at  the  further  order 
of  the  court.  And  it  is  further  stipulated  that  no  objection  shall 
be  taken  on  said  hearing  to  the  proof  of  the  said  set-offs  claimed  in 
said  cross-complaint,  or  to  the  allowance  of  the  same,  on  the  ground 
that  they  are  not  claimed  in  the  answer  in  the  original  suit.  And  it 
is  further  stipulated  that  the  question  of  costs  in  each  suit,  includ- 
ing the  costs  of  the  motion  for  leaye  to  renew  the  motion  to  amend 
the  answer,  shall  abide  the  final  determination  of  the  suits  respect- 
iyely,  and  if  costs  are  not  allowed,  or  costs  are  allowed  to  the  said 
Alexander  and  Bobert,  such  judgment  shall  be  modified  and  changed 
accordingly.  An  order  shall  be  entered  to  carry  into  effect  this 
stipulation  according  to  its  spirit  and  intent." 

An  order  was  entered  accordingly  May  10,  1855.  By  yirtue  of 
this  order  the  clerk  of  Montgomery  county  made  a  report  as  to  the 
amount  due  October  31,  1855,  and  Noyember  17,  1855.  Simpson 
entered  a  judgment  of  foreclosure  and  sale  in  the  original  action 
upon  that  report  Afterward  Simpson  served  his  answer  in  the 
cross-suit  denying  the  payments,  pleading  the  statute  of  limitations, 
the  judgment  of  November  17, 1855,  as  an  estoppel,  and  the  fact 
that  the  bond  and  mortgage  had  been  assigned  to  his  intestate,  and 
that  Alexander  and  Bobert  McKay  had  notice  of  it  before  the  pay- 
ments were  made. 

The  cases  were  then  tried  together  before  a  referee,  who  made  one 
report  in  both  cases  in  favor  of  Simpson,  directing  judgment  of 
foreclosure  and  sale  in  the  original  action  for  the  amount  due  as 
computed  by  him,  and  for  dismissal  of  the  complaint  in  the  cross- 
action.  Upon  this  report  Simpson  entered  a  separate  judgment  in 
the  cross-action,  September  17, 1868  ;  this  motion  was  then  made 
by  Alexander  and  Bobert  McKay,  to  compel  Simpson  to  enter  judg- 
ment upon  that  report  in  the  original  action.  * 

E,  W.  Paige,  for  the  motion. 
Henry  Smith,  opposed. 


68  THIED  DEPAETMENT, 

SimpBon  v.  McKay. 

BocKES,  J.  This  is  a  motion  to  compel  the  entry  of  jndgment 
by  the  plaintiff  in  the  first  above-entitled  action  on  the  report  of  the 
referee,  with  liberty  to  the  McKays  to  make  and  serve  a  case  with 
exceptions,  within  the  usual  time  thereafter. 

The  case  is  a  remarkable  one,  as  well  for  its  antiqnity  as  also  for 
the  intricate  and  strange,  not  to  say  irregular  practice  which  has 
marked  its  progress  to  the  present  time. 

The  action  by  Simpson  against  the  McKays  and  others  was  com- 
menced in  the  old  court  of  chancery  in  1843,  and  was  a  simple 
action  to  foreclose  a  mortgage,  the  plaintiff  claiming  as  assignee  of 
the  mortgagee.  The  McKays,  Alexander  and  Eobert,  answered  the 
complaint  They  denied  the  plaintiff's  title  to  the  mortgage; 
also  set  up  payments  to  the  mortgagee  in  good  faith  prior  to  the 
transfer. 

On  these  issues  the  case  was  brought  to  a  hearing  on  the  plead- 
ings and  proofs,  at  a  general  term  of  this  court;  and  at  the  May 
term,  1853,  it  was  decided  in  favor  of  the  plaintiff  as  regards  his 
title  to  the  mortgage ;  and  the  usual  order  of  reference  to  compute 
the  amount  due  was  directed  with  some  special  instruction  in 
regard  to  the  alleged  payments. 

It  se^ms,  that  at  this  stage  of  the  case,  and  before  any  judgment 
or  order  embodying  this  decision  had  been  in  fact  entered,  the 
defendants,  Alexander  and  Eobert  McKay,  brought  the  cross- 
action  claiming  to  be  allowed  payments  and  set-offs  omitted  in  their 
answer  in  the  former  suit.  Why  this  end  was  not  sought  to  be 
attained  by  an  amended  or  supplemental  answer,  rather  than  by 
cross-action  is  not  obvious.  But  such  was  the  proceeding.  There- 
upon and  before  Simpson  put  in  his  answer  in  the  cross-action,  the 
parties  entered  into  the  stipulation  of  May  10, 1855. 

This  stipulation  was  entitled  in  both  suits,  and  gave  consent  to 
the  entry  of  judgment  in  the  original  action,  for  the  sum  apparently 
due  on  the  bond  and  mortgage,  to  be  computed  by  the  county 
clerk,  with  costs  of  action.  The  stipulation  contained  other  pro- 
visions which  will  be  hereafter  considered.  This  stipulation  was 
the  basis  of  the  order  granted  at  general  term.  May  10,  1855,  and 
actually  entered  July  4,  the  same  year,  and  modified  January, 
1864,  by  which  order  it  was  referred  to  the  clerk  to  compute  the 
amount  due. 

Under  this  order  of  May  10,  the  clerk  made  the  computation 
and  certified  the  amount  at  $3,317.93,  October  31, 1855,  and  there- 
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upon  the  usual  judgment  of  foreclosure  was  entered  in  the  original 
action. 

Now  it  will  be  observed  that  this  judgment  was  based  on  the 
stipulation  of  May  10,  1855.  It  has  no  other  foundation,  and  with- 
out the  stipulation  it  was  wholly  unauthorized.  The  judgment  must, 
therefore,  be  considered  in  connection  with  that  stipulation,  and 
must  be  controlled  by  its  terms  and  proTisions.  And  it  may  also  be 
further  remarked,  that  the  cross-suit  was  also  subjected  to  its  pro- 
visions, and  was  thereafter  conducted  under  and  in  accordance  with 
that  agreement  even  down  to  trial  and  judgment.  This  stipulation, 
Ist,  gave  consent  to  the  entry  of  judgment  of  foreclosure  in  the 
original  suit,  but  to  stand  as  security  ;  2d,  provided  that  such 
judgment  should  not  affect  the  rights  of  the  parties  as  to  the  allied 
payments  and  set-offs ;  3d,  nor  the  rights  of  appeal ;  4th,  also  pro- 
vided for  a  stay  of  proceedings  on  the  judgment;  5th,  waived  an 
apprehended  objection  to  proof  of  set-off  and  its  allowance ;  and 
6th,  reserved  the  question  of  costs  in  both  suits  for  further  consid- 
eration. 

The  next  step  was  under  this  stipulation  and  the  order  entered 
to  carry  it  into  effect ;  and  from  this  point  the  two  actions  were 
treated  as  one  suit,  the  question  in  litigation  being  the  deduction  to 
be  made,  if  any,  under  the  claims  of  payment  and  set-off. 

The  cases  were  refeiTed  to  a  referee,  who  heard  the  proofs  and 
made  his  decision,  dated  January  18, 1867.  He  found  against  the 
claims  for  payment  and  set-off ;  decided  that  there  was  due  to  the 
plaintiff  in  the  original  suit  the  sum  of  $4,445.25  at  the  date  of  his 
report;  directed  judgment  of  foreclosure  in  the  original  action 
therefor  with  costs;  and  further  directed  judgment  ^ against  the 
plaintiffs  in  the  cross-suit  for  costs. 

Now  following  this  decision  of  the  referee,  occurred  the  error,  I 
think,  which  has  led  to  the  difficulty  in  the  case.  The  trial  em- 
braced the  subject-matter  of  both  actions.  The  matter  of  the  cross- 
suit  was  but  a  defense  to  the  original  action,  and,  therefore,  the 
original  cause  and  the  cross-suit  constituted  but  one  action.  Field 
V.  Schieffelin,  7  Johns.  Ch.  252,  253 ;  1  Hopk.  Ch  48, 58.  They  were 
to  proceed  together ;  so  the  complaint  here  states,  that  ^'  both  suits 
may  be  heard  together,"  as  w^  in  fact  done.  Indeed,  it  is  the  usual 
prayer  in  cross-bills  that  the  causes  may  be  heard  together,  and  one 
decree  be  made  in  both.  Wright  v.  Taylor,  1  Edw.  Ch.  226,  229.  So 
here  the  judgment  on  the  referee's  decision  should  have  been  entered 
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in  both  suits,  but  as  one  judgment  Then  one  appeal  from  the  judg- 
ment would  have  brought  up  the  entire  case  for  review.  Instead  of 
so  entering  a  single  judgment,  covering  the  entire  subject  of  litiga- 
tion, judgment  in  the  cross-suit,  only,  waa  entered. 

This  course  left  the  record  imperfect.  By  the  cross-suit  relief 
was  sought  touching  the  matters  of  the  original  action.  It  was 
auxiliary  to  and  dependent  upon  the  original  suit.  Therefore  judg- 
ment in  the  cross-action  only  could  be  but  partial  and  incomplete. 
The  principal  cause  of  action  would  remain  undisposed  of.  There 
was  much  more  decided  by  the  referee  than  was  embraced  in  the 
judgment  entered,  and  the  defeated  parties  had  the  right  of  review 
as  to  the  whole.  So,  I  think,  they  may  object  to  a  practice  which 
deprives  them  of  this  right  Now  they  ask  to  be  placed  in  a  condi- 
tion to  avail  themselves  of  this  right  They  ask  that  judgment  be 
entered  on  the  record  according  to  the  decision  of  the  referee,  to  the 
end  that  an  appeal  may  be  brought ;  and  there  should  be  but  one 
judgment  and  but  one  appeal.  The  judgment  roll  should  be  entire, 
beginning  with  the  summons  and  complaint  in  the  original  suit,  and 
ending  with  final  judgment  in  both  actions. 

The  judgment  entered  November  17, 1865,  by  consent,  was  not 
intended  to  be  final  and  conclusive 'between  the  parties.  The  stipu- 
lation which  was  the  basis  of  the  judgment  clearly  shows  the  reverse 
of  the  assumption. 

It  contemplated  and  provided  for  further  action,  a  future  trial 
and  decision,  and  another  judgment,  with  the  right  to  review  the 
entire  case  in  due  time.  All  this  was  agreed  upon,  was  expressly 
stipulated  for.  It  was  not  intended  that  this  judgment  should  be 
enforced,  without  a  review  of  the  matters  involved  in  the  original 
action,  in  case  the  defeated  parties  should  desire  it  Now  any  prac- 
tice which  will  prevent  a  review  under  these  facts  must  work 
injustice.  This  view  of  the  case  doubtless  induced  the  court  at 
general  term  to  order  a  re-argument  of  the  appeal  from  the  judg- 
ment entered  in  the  cross-action,  with  the  liberty  to  move  for  relief 
at  special  term.  Perhaps  I  mistake  the  intention  and  purport  of 
the  general  term  order,  but  of  this  I  am  entirely  satisfied ;  that  the 
parties  complaining  may  stand  on  their  general  right  of  appeal  by 
law,  further  secured  to  them  by  the  stipulation,  and  insist  upon  a 
review  or  a  consideration  of  the  entire  case  not  brought  before  the 
court  in  fragments,  but  as  a  whole,  of  all  the  matters  litigated  in 
both  suits.    I  think  they  may  demand  of  the  court  that  such  right 
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be  secured  to  them,  and  that  it  is  the  daty  of  the  court  to  render 
the  demand  effectual.  Hdw,  then,  is  this  right  of  review  to  be 
attained  in  this  case  ?  Not  by  an  appeal  from  the  judgment  entered 
by  consent  in  1855.  It  was  stipulated  that  this  judgment  should 
not  be  final.  Besides,  one  branch  of  the  case  (the  subject  of  payment 
and  set-off)  had  not  then  been  examined,  and  was  carried  forward  into 
the  future  trial.  I  do  not  understand  that  it  is  pretended  that  an 
appeal  from  this  judgment  could  not  be  taken,  or  that  it  would  be 
Off  any  avail  if  taken.  The  principal  part  of  the  litigation  was  sub- 
sequent to  its  entry. 

The  moving  parties  on  this  motion  insist  that  their  right  of 
review  may  be  attained  by  an  order  requiring  Simpson  to  enter 
judgment  on  the  decision  of  the  referee  in  the  original  action,  %nd 
I  am  pointed  to  the  direction  for  such  judgment  in  his  decision, 
then  tiiey  say  they  can  appeal.  Perhaps  the  desired  result  might  be 
reached  in  that  way,  but  then  there  would  be  two  appeals  and  two 
cases  with  exceptions  mostly  duplicated,  based  on  a  single  decision 
of  the  referee,  and  I  might  add  too,  all  in  one  cause,  for  the  original 
suit,  with  its  auxiliary  the  cross-suit,  constitute  but  one  action  in 
point  of  fact.  This  course  of  practice  would  be  anomaloas  and 
awkward  certainly.  If  one  judgment  had  been  entered  on  the 
decision  of  the  referee  in  both  suits,  following  the  decision  in  that 
particular  all  difficulties  would  have  been  obviated  This  was  the 
correct  practice.  Then  under  one  appeal,  and  in  one  case  with 
exceptions,  the  entire  subject  of  litigation  could  have  been  con- 
sidered.    I  think  the  record  should  be  brought  to  that  form  still. 

The  notice  of  motion  is  sufficiently  broad  to  authorize  any  order 
needful  to  the  ends  of  justice,  having  in  view  the  purpose  sought  by 
the  motion,  which  purpose,  I  think,  the  moving  parties  are  entitled 
to  have  answered.  The  fragmentary  judgment  entered  in  the  case 
is  an  impediment  to  a  full  and  complete  review.  It  should  be  set 
aside  as  incomplete  and  out  of  place,  and  judgment  on  the  decision, 
embracing  all  the  subjects  adjudicated,  should  be  entered  on  the 
record.  If  that  judgment  be  set  aside  it  will  carry  with  it  the 
appeal,  and  then  the  parties  will  be  left  on  the  referee's  decision,  on 
which  a  new  and  complete  judgment  may  be  entered.  The  judg- 
ment should  follow  the  decision,  should  be  entitled  in  both  actions 
and  should  embrace  all  the  material  points  adjudicated  as  deter- 
mined by  the  referee.    Then  one  appeal  and  one  case,  with  excep- 
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tions,  will  bring  before  the  court  of  review  the  entire  subject  of 
litigation. 

Eecognizing  the  fact  that  the  moving  parties  have  not  lost  or 
waived  their  right  of  appeal,  and  that  the  court  is  bound  to  respect 
their  claim  for  a  review  and  to  protect  it  to  them,  I  am  of  opinion 
that  an  order  to  the  effect  above  indicated  should  be  granted.  It  is 
presumed  that  they  have  complied  with  the  conditions  of  the  general 
term  order,  if  not  they  must  yet  do  so. 

The  order  must  vacate  the  judgment  entered  in  the  cross-action 
September  17, 1868,  and  will  require  the  prevailing  party  in  the 
action,  Simpson,  to  enter  judgment  on  the  decision  of  the  referee 
(to  be  entitled  in  both  actions)  within  twenty  days,  and  in  case  of 
his  neglect  to  do  so,  the  moving  parties  in  this  motion  must  be  at 
liberty  themselves  to  enter  it 

The  right  of  appeal  will  follow  such  entry  of  judgment  as  matter 
of  law,  and  the  parties  must  have  twenty  days  thereafter  to  make 
and  serve  a  case  with  exceptions. 

.  If,  by  the  general  term  order  giving  "  leave  to  make  the  proper 
motion  at  special  term,''  it  was  intended  to  open  the  case  to  be  dealt 
with  in  a  way  to  put  it  in  condition  to  be  heard  as  an  entirety,  hold- 
ing in  view  the  right  of  appeal,  which  still  remained  to  the  defeated 
parties,  the  order  now  granted  will  meet  and  answer  such  purpose. 
If,  on  the  other  hand,  I  have  misunderstood  the  case  and  have  erred 
in  my  conclusion,  all  will  be  set  right  on  appeal  from  this  order, 
which  doubtless  will  be  taken. 

In  thus  vacating  this  judgment  entered  in  1868, 1  am  not  un- 
mindful of  the  statute  (2  R  S.  282,  §  2),  which  provides  that  a 
judgment  shall  not  be  set  aside  for  irregularity  after  the  lapse  of  one 
year.  But  I  do  not  regard  this  judgment  as  a  mere  irregularity. 
It  stands  in  the  way  of  a  substantial  right,  and  is  subversive  of  it. 
In  such  case  this  statute  does  not  apply.  See  remark  of  Bronson, 
J.  Manufacturers^,  etc..  Bank  of  Northern  Liberties  v.  Boyd,  3 
Denio,  267-8 ;  Bonnell  v.  Henry,  13  How.  142 ;  Dedericks  v.  jRichley, 
19  Wend.  108;  Hallett  v.  Righters,  13  How.  46.  Nor  is  section  174 
of  the  Code  in  the  way  of  this  proceeding. 

My  conclusions  are,  therefore,  1st.  That  the  judgment  in  the 
original  suit  entered  on  the  stipulation,  was  not  intended  to  be  a 
final  judgment  in  the  action,  and  was  not  so  in  point  of  fact;  2d. 
That  the  right  of  appeal,  both  by  law  and  by  the  agreement  of  the 
parties  embodied  in  the  stipulation,  remained  to  the  close  of  the 
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trial  and  until  the  expiration  of  the  term  fixed  by  law  for  appealing 
after  the  entry  of  final  judgment ;  3d.  That  the  defeated  parties 
are  entitled  to  have  judgment  entered  on  the  decision  of  the  referee^ 
to  embody  all  the  points  adjudicated^  with  a  view  to  the  bringing  of 
an  appeal  therefrom ;  4th.  That  there  should  be  but  one  judgment 
entered  on  the  referee's  decision;  and  5th.  That  the  judgment 
entered  in  the  cross-action^  as  a  separate  judgment  in  the  case,  is 
unauthorized  and  improper,  as  it  leaves  the  record  fragmentary  and 
incomplete. 

I  have  examined  this  case  with  a  great  degree  of  solicitude,  and 
was  disposed  to  terminate,  if  possible,  without  doing  absolute  vio- 
lence to  legal  rights  and  the  settled  practice  of  the  court,  what 
seemed  an  almost  endless  strife,  by  denying  the  motion. 

Here  was  a  controversy  over  a  bond  and  mortgage  made  nine 
years  before  I  was  born.  The  litigation  commenced  almost  thirty 
years  since,  has  outlived  the  attorneys  and  counsel  originally  em- 
ployed in  it  by  many  years,'  and  the  case  is  now  in  the  hands  of 
those  who,  at  its  commencement,  were  unborn  or  were  mere  lads. 
Its  continuance  in  court  during  so  long  a  period  seemed  a  reproach, 
and  I  was  little  inclined  to  favor  further  delay.  But,  on  examina- 
tion, I  found  that  a  right  still  remained  to  the  defeated  party,  a 
right  of  review,  ever  held  of  the  highest  importance,  not  forfeited, 
lost  or  waived,  a  right  which  could  not  be  struck  down  arbitrarily. 
It  is,  however,  believed  that  the  order  now  made  will  put  the  case 
in  a  condition  for  final  dispo3ition,  without  other  than  the  neces- 
gary  delays  which  must  attend  judicial  proceedings. 

Ordered  accordingly. 

From  this  order  Simpson  appealed ;  the  appeal  was  argued  at  the 
general  term  of  the  third  department  in  June,  1873,  before  PAREEBy 
BoABDMAN  and  J.  Potter,  JJ.,  and  the  order  was  unanimously 
aifirmed  on  the  above  opinion. 
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Sii^CLAiB  y.  Neill  et  al,  appellants. 
Ifk'oud — resHssi&n  of  Miefar — AmendmeTit  — patoer  of  referee  to  aUaw, 

Plaintiff  purchased  the  contents  of  a  store  and  also  the  lease  of  the  same, 
giving  in  payment  his  notes  and  a  mortgage.  After  several  months,  daring 
which  time  he  had  sublet  a  part  of  the  store,  receiving  several  hundred  dol- 
lars therefor,  and  sold  a  part  of  the  g^oods,  he  tendered  back  the  goods  in  his 
possession  and  the  lease  and  demanded  the  mortgage  and  notes,  claiming 
that  he  had  been  induced  to  purchase  by  the  fraudulent  representations  of 
the  vendors.  In  an  action  brought  to  set  aside  the  sale  and  cancel  the 
mortgages  and  notes,  held  that  plaintiff,  having  put  it  out  of  his  power  to 
return  the  property  received  by  him,  was  not  entitled  to  a  rescission  of  the 
sale. 

The  referee  before  whom  the  case  was  tried,  allowed,  against  defendants'  ob 
jection,  plaintiff  to  amend  the  complaint  by  alleging  that  he  had  sustained 
damages  by  reason  of  the  false  and  fraudulent  representations  set  forth 
therein,  in  the  sum  of  $5,000,  and  demanding  a  recovery  thereof,  ffeldy 
that  the  amendment  constituted  an  independent  right  of  action  not  within 
the  issues  referred,  and  the  referee  had  no  power  to  allow  it. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff^  Bobert  A.  Sin- 
clair^ entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  set  aside  a  sale  of  a  store^  fixtures  and 
leases^  and  to  compel  the  surrender  and  cancellation  of  a  mortgage 
of  $3,000  executed  by  defendant  Jane  Alley  to  the  defendant 
James  Neill,  and  of  two  notes  of  $500  each  given  by  plaintiflF  to 
the  defendants  Neill,  Robert  Thomas  and  one  Palmer,  constitu- 
ting the  firm  of  Neill  &  Co.,  in  payment  for  said  store.  The 
mortgage  was  assigned  by  Neill  to  the  defendant  Christopher 
Pullman,  who,  it  is  alleged,  holds  the  same  in  trust  to  secure  a 
debt  of  said  firm.  The  grounds  of  the  action  were  fraudulent  rep- 
resentations made  by  the  defendants,  or  some  of  them.    Subsequently 
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to  the  bringing  of  this  action,  the  defendant  Pallman  commenced 
an  action  against  the  defendant  Alley  to  foreclose  the  said  mortgage, 
and  Alley  pleaded  the  pendency  of  this  action  and  that  the  mort- 
gage was  void  by  reason  of  the  fraadulent  representations  which  are 
set  up  in  this  case.  The  jndgment  obtained  below  in  favor  of 
Alley  was  reyersed,  on  the  ground  that  this  action  was  not  a  bar 
and  that  the  plaintiff  in  this  action  had  no  right  to  rescind  the  con- 
tract, and  that  the  bond  and  mortgage  were  valid  instruments 
against  Alley,  irrespective  of  the  alleged  frauds  upon  the  plaintiff. 
See  Pullman  v.  Alley^  53  N.  Y.  637.  The  questions  involved  in  the 
present  appeal  are  fully  stated  in  the  opinion. 

John  H.  White  and  M.  L,  Townsend,  for  appellants. 

C.  Frosty  for  respondent 

Dakiels,  J.  The  evidence  and  the  referee's  report  show  that 
the  plaintiff  was  induced,  by  fraudulent  representations  made  by 
the  defendant  Robert  Thomas,  and  assented  to  by  the  defendant 
James  Neill,  to  purchase  a  store  of  goods,  together  with  the  fixtures 
and  leases,  extending  from  the  16th  day  of  February,  1869 — the 
time  of  the  purchase  —  to  the  1st  of  May,  1871,  for  the  price  of 
$4,000.  The  purchase  price  was  secured  by  a  bond  and  mortgage, 
which  the  plaintiff  procured  to  be  executed  and  delivered,  and  his 
own  two  notes  of  $500  each.  It  was  part  of  the  consideration  of 
the  sale  that  the  defendant  Thomas  should  be  a  partner  in  the 
business  with  the  plaintiff,  and  in  compliance  with  that  understand- 
ing, they  jointly  carried  it  on  until  near  the  1st  of  the  following 
month  of  June.  By  that  time  the  goods,  of  which  the  stock  in  the 
store  consisted,  were  entirely  sold  out,  the  sale  of  the  entire  residue 
being  made  on  the  2d  day  of  that  month.  During  the  same  time  the 
plaintiff  sublet  the  upper  portions  of  the  premises  included  in  the 
leases,  and  received  from  $500  to  $600  rent  for  the  same.  By  the 
22d  day  of  May,  1869,  the  plaintiff  had  discovered  the  fraud  by 
which  he  was  induced  to  make  the  purchase,  and  offered  to  sur- 
render and  return  the  goods  he  then  had  —  the  fixtures  in  the  store 
and  the  leases  —  to  the  defendants,  who  were  the  vendors,  and 
demanded  a  return  of  his  notes,  and  the  bond  and  mortgage  he  had 
procured  to  be  made  and  delivered.  They  refused  to  comply  with 
the  request  made,  and  this  action  was  then  brought  to  rescind  the 
purchase,  and  procure  a  return  of  the  notes,  bond  and  mortgage. 
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Before  the  3d  of  June,  1869,  the  plaintiff  gave  notice  to  the  defend- 
ants interested  in  the  transaction  that  he  should  not  pay  the  rent 
becoming  due  on  the  lease  on  the  1st  of  that  month.  The  land- 
lord, for  the  non-payment  of  that  rent,  repossessed  himself  of  the 
premises  by  summary  proceedings  under  the  statute. 

As  the  facts  of  the  case  existed  when  the  action  was  commenced, 
the  plaintiff  had  been  so  far  benefited  by  the  purchase  that  by  his 
sub-tenants,  and  the  occupancy  of  himself  and  his  partner,  he  had 
enjoyed  the  property  demised  by  the  leases  assigned  to  him  from 
the  15th  of  February  to  the  end  of  May,  and  received  tha  proceeds 
derived  from  the  sale  of  at  least  half  the  stock  of  goods  transferred, 
to  him.  To  that  extent  he  had  put  it  out  of  his  power  to  return 
what  he  had  received  by  the  purchase,  and  on  the  2d  of  Juue  he  still 
further  extended  that  incapacity  by  disposing  of  the  residue  of  the 
stock.  This  rendered  him  incapable  of  rescinding  the  contract  of 
sale,  and  by  so  doing  entitling  himself  to  a  return  of  the  notes, 
bond  and  mortgage  given  for  the  purchase  price.  In  order  to  main- 
tain the  right  of  a  party,  either  at  law  or  in  equity,  to  rescind  a  sale 
or  purchase  of  property  on  account  of  fraud,  it  is  necessary  that  the 
party  designing  to  do  so  shall  be  able  to  restore  and  return  what  he 
himself  has  received  as  the  equivalent*  of  what  he  may  have  been 
induced  to  part  with  by  means  of  the  fraud.  Where  that  cannot  be 
done,  the  fraudulent  transaction  cannot  be  annulled  by  the  party 
defrauded.  It  cannot  be  rescinded  in  part  and  affirmed  in  part  as 
it  would  be  by  the  retention  of  any  of  its  fruits.  An  enjoyment  of 
the  advantages  of  the  transaction  precludes  the  party  receiving 
them  from  repudiating  that  portion  which  may  prove  to  be  detri- 
mental to  his  inl-erests.  This  rule  is  very  well  settled,  and  it 
constituted  a  complete  answer  to  the  plaintiff's  action  as  one  in 
equity  for  the  rescission  of  the  sale.  Cohh  v.  Hatfield^  46  N.  Y.  633 ; 
Springer  v.  Dwyer,  58  Barb.  189 ;  see,  also,  ihe  decision  on  this 
transaction  by  court  of  appeals  in  Pullman  v.  Alley  53  N.  Y,  637. 

But,  notwithstanding  this  inability,  the  learned  referee  held  both 
the  notes  given  by  the  plaintiff  and  the  bond  and  mortgage  to  be 
invalid  and  without  consideration,  because  they  had  been  procured 
by  the  false  and  fraudulent  representations  made  by  the  defendants, 
Thomas  and  Neill,  and  judgment  was  entered  in  accordance  with 
this  conclusion:  This  conclusion  cannot  be  sustained;  for,  even 
though  given  for  property  which  the  plaintiff  was  induced  to  pur- 
chase by  means  of  fraudulent  representations,  there  was  a  sufficient 
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consideration  to  sastain  them,  as  long  as  the  transaction  was  in  such 
a  condition  as  to  render  the  plaintiff  incapable  of  rescinding  it.  He 
could  not  retain  its  fruits  and  still  resist  a  liability  for  the  purchase 
price.  The  party  defrauded  is  not  deprived,  in  such  a  case,  of  a 
proper  remedy  for  the  redress  of  the  injury  produced  by  the  fraud 
perpetrated,  for  he  may  maintain  an  action  for  the  recovery  of  such 
damages  as,  with  what  he  may  have  received  by  the  sale,  will  form 
an  equivalent  for  what,  by  the  terms  of  the  purchase,  he  was  entitled 
to  have  as  its  fruits.  And  beyond  that  he  may  make  use  of  his  right 
for  the  recovery  of  damages,  either  by  way  of  maintaining  an  inde- 
pendent action  for  their  recovery,  or  by  way  of  recoupment  or 
connter-claim,  in  reduction  of  the  seller's  claim  for  the  purchase 
price.  The  law  gives  the  purchaser  his  election.  He  may  assert  his 
right  to  damages  for  the  fraud  by  way  of  an  action  in  his  own  behalf 
or  avail  himself  of  it  as  a  defense  to  a  suit  for  the  recovery  of  the 
purchase  price  of  the  property  sold.  Beecker  v.  Vrooman,  13  Johns. 
302 ;  Van  Epps  v.  Harrisoriy  5  Hill,  63;  Code,  §  150,  subd.  1 ;  Boston 
Silk  and  Woolen  Mills  v.  Full,  37  How.  299. 

During  the  progress  of  the  trial  the  plaintiff  applied  to  the  referee 
for  leave  to  amend  the  complaint  by  alleging  that  he  had  sustained 
damages,  by  reason  of  the  false  and  fraudulent  representations  con- 
tained in  his  complaint,  to  the  amount  of  $5,000,  and  demanding  a 
recovery  of  such  damages,  and  that  the  same,  because  of  the  vendor's 
insolvency,  should  be  declared  a  lieh  upon  any  amount  found  due 
from  him  on  account  of  the  sale.  The  defendants  objected  to  the 
allowauce  of  the  amendment,  but  the  referee  overruled  the  objection 
and  permitted  it  to  be  made.  This  objection,  though  general  in  its 
terms,  was  sufficient  to  present  the  point  of  the  referee's  power  to 
allow  the  amendment  to  be  made,  and  no  amplification  of  it  could 
have  been  of  any  benefit  to  the  referee  or  the  plaintiff,  because  the 
ground  on  which  it  stood  could  not  be  changed  by  any  act  of  either. 
Merritt  v.  Seaman,  6  N.  Y.  168. 

As  the  complaint  contained  nothing  upon  the  subject  of  the 
plaintiff's  right  to  damages,  this  amendment  introduced  an  entirely 
new  element  into  the  case,  constituting  of  itself  an  independent 
right  of  action  not  within  the  issues  referred  to  the  referee  to  try. 
It  was  not  simply  supplying  a  variance  by  an  amendment,  which 
the  referee  had  the  power  to  do ;  for,  as  the  plaintiff  could  not  main- 
tain the  action  in  the  shape  he  had  placed  it  by  his  complaint,  because 
of  his  inability  to  rescind  the  sale,  his  case  was  unproved  in  its  entire 
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scope  and  meaning,  and  that  conld  not  be  corrected  by  any  amend- 
ment the  referee  had  the  power  to  allow.  Code,  §  171 ;  Ransom  t. 
Wetmore,  39  Barb.  104;  Whitcomb  v.  Hungerfordy  42  id.  177;  Ford 
V.  Ford,  53  id.  525 ;  Degraw  v.  Elmore,  50  N.  Y.  1 ;  Rosa  v.  Mather^ 
51  id.  108. 

The  only  mode  by  which  that  could  be  properly  done  was  by  sus- 
pending the  trial  until  relief  could  be  obtained  by  special  motion 
on  notice  before  the  court  The  power  by  that  proceeding  is  ample 
to  meet  such  emergencies  as  the  plaintiff's  case  was  found  to 
encounter;  and  it  was  the  only  mode  in  which  he  could  be  relieved 
without  a  discontinuance  of  the  action  and  the  institution  of  a  new 
suit.  On  such  a  motion  the  parties  have  an  ample  opportunity 
for  a  complete  presentation  of  all  the  facts  affecting  the  propriety 
of  the  amendment,  and  proper  terms  can  be  prescribed  to  guard 
against  surprise  and  injustice.  It  is  true  the  referee  might  secure 
to  the  parties  the  observance  of  all  these  rights,  but  the  legislature 
did  not  deem  it  proper  to  confer  upon  him  the  power  to  hear  and 
dispose  of  such  an  application.  The  case  allowed  to  be  alleged  by 
the  amendment,  was  distinct  and  different  from  that  which  the  com- 
plaint had  previously  presented,  and  that  the  referee  had  no  author- 
ity to  permit.  It,  in  effect,  gave  the  plaintiff  the  benefit  of  a  new 
cause  of  action,  without  which  he  must  of  necessity  have  had  judg- 
ment against  him.  It  may  be  unfortunate  for  the  plaintiff,  who 
seems  to  have  been  grossly  deceived  and  defrauded  by  the  miscon- 
duct of  the  persons  he  dealt  with,  that  his  suit  was  not  brought  in 
the  form  the  law  prescribed,  for  the  case  he  was  able  to  prove;  but 
courts  of  justice  have  no  power,  for  that  reason,  to  disregard  legal 
requirements  in  that  respect,  and  award  relief  which,  under  well- 
settled  principles,  can  only  be  administered  under  different  circum- 
stances from  those  disclosed  by  the  complaint 

After  allowing  the  amendment  the  referee  permitted  the  plaintiff 
to  recover  damages  occasioned  by  the  fraud ;  deducted  the  value  of 
the  stock  purchased  and  sold  by  the  plaintiff  from  the  amount,  and 
directed  judgment  for  the  balance  of  1186.07  in  his  favor.  The 
relief  given  was  not  even  hinted  at  in  the  original  complaint,  and 
for  that  reason  it  was  wholly  unauthorized. 

By  the  judgment  which  has  been  recovered  the  entire  considera- 
tion received  for  the  property  sold  has  been  annulled,  the  plaintiff 
has  enjoyed  the  use  and  proceeds  of  the  leasehold  premises  for  over 
three  months,  and  received  the  avails  of  the  goods  delivered  to  him. 
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amounting  to  over  $1,600,  and  still  has  a  judgment  for  a  balance  in 
his  favor.  Such  incongruous  results  cannot  ordinarily  be  secured 
in  the  same  action.  Certainly  not  under  the  circumstances  shown 
in  this  case.  As  the  plaintiff  cannot  rescind,  his  relief  must  be 
confined  to  redress  by  way  of  damages,  which  possibly  may  be 
deducted  from  the  sum  he  may  owe  to  the  vendors  of  the  property, 
if  their  insolvency  shall  be  satisfactorily  established  {Smith  v. 
FeUon,  43  N.  Y.  419),  and  such  redress  must  assume  the  validity  of 
the  bond,  mortgage  and  notes,  so  far  as  they  may  exceed  the  dama- 
ges which  equitably  should  be  deducted  from  them  on  account  of 
the  plaintiff's  loss  resulting  from  the  fraud.  How  far  he  may  be 
entitled  to  relief  in  that  respect  it  is  not  necessary  now  to  consider, 
but  as  he  is  not  a  party  to  the  bond  and  mortgage,  he  will  probably 
be  found  unable  to  reduce  the  amount  secured  by  them  by  any 
damages  he  may  be  entitled  to  recover.  His  relief,  as  long  as  he 
cannot  rescind,  must  consist  in  damages,  and  not  in  annulling 
the  bond,  mortgage  and  notes  given  for  the  property  purchased. 
The  judgment  has  awarded  to  him  more  than,  in  any  view  of  the 
circumstances,  he  can  be  entitled  to  receive. 

It  should  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event 

Davis,  P.  J.,  and  Donohue,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


Proude,  appellant,  v.  Froudb. 
Cammiman  to  take  testimant/  —  when  other  than  etatutory  form  aUowatHe, 

Where  it  appeared  that  there  was  no  difficulty  in  obtaining  the  testimony  of  a 
witness  in  France  by  a  commission  issued  under  the  provisions  of  the  New 
York  Statutes,  held^  that  a  commission  rogatory  for  the  examination  of  the 
witness  by  the  French  courts  would  not  be  granted. 

The  statutory  form  of  commission  will  not  be  departed  from  unless  the  court 
cannot  otherwise  get  the  testimony  required. 

Appeal  from  an  order  of  the  special  term  denying  a  motion  for  a 
commission  rogatory,  to  take  the  testimony  of  a  resident  of  France. 
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The  action  was  for  divorce  on  the  ground  of  the  alleged  adultery 
of  the  defendant  On  September  22, 1873,  a  motion  was  made  by 
plaintiff  for  a  commission  rogatory,  to  take  the  examination  of  one 
Mannier,  residing  in  France,  as  a  witness  for  plaintiff.  This 
motion  was  denied  by  Mr.  Chief  Justice  Ingraham.  A  second 
motion,  with  the  same  object,  was  made  October  22,  1873,  before 
Mr.  Justice  Fancheb,  and  by  him  denied,  and  an  order  was  taken 
by  plaintiff  for  an  ordinary  commission  under  the  statute.  Pursu- 
ant thereto,  such  a  commission  was  issued,  addressed  to  the  United 
States  Consul  at  Nice,  which  was  executed  and  the  examination  of 
the  witness  reduced  to  writing  and  sworn  to,  and  the  same  has  been 
returned  and  filed.  The  plaintiff  now  made  a  motion,  founded  upon 
an  order  to  show  cause  for  a  commission  rogatory,  further  to  examine 
the  witness,  Mannier,  and  to  examine  one  Liffert  The  plaintiff's 
affidavits  are  to  the  effect  that  the  courts  of  France  execute  such 
commissions,  but'  decline  to  aid  in  the  execution  of  statutory  com- 
missions ;  also,  setting  out  the  fact  that  the  witness,  Mannier,  had 
testified  fully  and  circumstantially  as  to  all  the  facts  as  to  which 
she  was  interrogated  in  the  commission  before  a  French  court  at 
Nice,  four  months  previously  to  her  examination  under  the  com- 
mission, and  that  on  the  last  examination  she  denied  all  knowledge 
of  the  matters  inquired  of.  Justice  Buadt  denied  this  motion,  and 
from  the  order  entered  thereon  is  this  appeal. 

Charles  B,  Whitehead,  for  appellant,  cited  as  to  the  practice  of  the 
English  courts  to  issue  commissions  rogatory  to  counties  where  the 
civil  law  prevails,  Lurnley  v.  Gee,  3  Ellis  &  Black,  114;  Clay  y. 
Stephenson,  7  Ad.  &  Ellis,  185 ;  BoUn  v.  Melliden,  5  Eng.  L.  & 
Eq.  387 ;  3d  ed.  585 ;  Fofisford  v.  O'Connor,  5  M.  &  W.  573 ;  Mscher 
V.  Izataray,  1  El.  Black  &  El.  321 ;  PoU  v.  Rogers,  3  Bing.  (N.  C.) 
780 ;  also  the  American  cases  of  Nelson  v.  Slate,  Peters*  C.  C.  235 ; 
Lincoln  v.  BatteUe,  6  Wend.  476,  and  Caujolle  v.  Ferrie,  23  N.  Y.  93. 

• 

Joseph  Larocque,  for  respondent 

DoNOHUB,  J.  In  this  case  the  plaintiff  applied  to  the  court 
below  to  allow  him  to  examine  two  witnesses  abroad,  under  a  com- 
mission to  be  issued  to  the  French  courts,  at  the  place  of  residence 
of  the  witnesses,  to  procure  such  examination  orally ;  the  reason 
given  being  that  one  of  the  witnesses  had  already  been  examined, 


MARCH  TEEM,  1874.  81 

Froade  v.  Fronde. 

and,  as  claimed,  testified  falsely,  and  the  other,  it  is  apprehended  by 
the  plaintiff,  would  do  so.  The  court  below  denied  the  application, 
and  from  that  order  the  plaintiff  appealed.  I  think  the  court 
below  was  right  The  Revised  Statutes,  part  III,  chap.  7,  tit.  3,  art 
2  (2  R.  S.  393),  fix  the  mode  of  taking  testimony  abroad,  and  the 
cases  cited  by  the  plaintiff,  as  well  as  defendant,  establish  the  rule 
that  this  is  not  departed  from  unless  the  court  cannot  otherwise  get 
the  testimony.  Lincoln  y.  Battelhy  6  Wend.  478,  is  a  case  in  point 
The  cases  cited  from  the  English  reports  must  be  viewed  in  the  light 
of  the  English  rule,  which  has  always  been  averse  to  taking  testimony 
except  in  presence  of  the  parties,  and  has  always  appeared  to  excuse 
itself  when  adopting  testimony  taken  in  any  other  way.  Hoffman's 
Chancery  Practice  (page  481)  lays  down  the  rule  as  practiced  here 
in  equity  cases. 

To  adopt  the  cumbrous  and  expensive  rule  of  the  English  courts 
on  this  subject,  or  open  commissions,  would  be  to  subject  parties  to 
disastrous  delays  and  expenses.  If  the  rule  were  adopted  that  when- 
ever a  party  thinks  his  testimony  could  be  better  taken  by  such  com- 
mission he  could  have  it,  his  opponent  would,  at  his  peril,  have  to 
accompany  him,  and  perhaps  find,  when  he  had  gone  to  such 
country  as  his  opponent  desired  to  send  him,  and  had  incurred  the 
expense  of  employing  counsel,  that  no  witnesses  were  produced. 
Again,  to  adopt  this  system  would  be  to  subject  all  our  causes  to  the 
rules  of  evidence  and  mode  of  examination  under  the  laws  of  each 
particular  country  to  which  the  commission  would  go. 

In  this  case  the  facts  show  that  no  difficulty  exists  in  obtaining 
the  execution  of  a  commission  in  our  own  form.  It  has  been  done 
in  this  case,  and  no  pretense  exists  that  it  cannot  be  done  as  to  the 
other  witness.  The  mere  statement  that  plaintiff  expects  in  this  way 
to  get  different  testimony  is  not  enough.  Raney  v.  Weed,  1  Barb.  220. 
Should  the  witness  already  examined  testify  differently,,  the  testi- 
mony would  be  worthless ;  and  as  to  the  other,  such  fact  is  not  to 
be  presumed.  .  Again,  it  is  a  question,  in  the  absence  of  all  settled 
form  of  taking  the  testimony  in  our  courts,  whether  we  are  prepared 
to  sanction  the  mode  of  taking  testimony  adopted  in  some  cases 
onder  the  civil  law.    The  order  appealed  from  should  be  affirmed. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred- 

Order  affirmed. 

Vol.  in,  N.  7.  Rkp.  — 11' 
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HiLDEBBAKD,  plaintiflf  in  error,  v.  Peoplk 

Lofttm/y  — mHuU  eoruiUiUes  —  (JlerVs  return  to  writof  error — eonJtenU <md pur- 

pose  of. 

The  complainant  gaTe  the  prisoner  a  $50  bill  to  take  ten  cents  thereout  in  pay- 
ment for  a  drink.  Prisoner  appropriated  the  bill  to  his  own  use  and  gave 
back  no  change.    Held,  to  be  larceny. 

The  return  to  a  writ  of  error  stated  that  the  prisoner  appeared  at  the  trial  and 
was  in  due  form  of  law  tried  and  convicted.  Hdd,  that  the  presumption  was 
that  he  was  present  during  the  trial. 

The  clerk's  entries  in  his  minutes  did  not  contain  a  statement  that  the  prisoner 
was  asked  before  sentence  whether  he  had  any  thing  to  say  why  sentence 
should  not  be  pronounced,  etc.  Meld,  that  such  statement  was  not  required 
by  statute  in  the  entries ;  that  returning  such  entries  as  the  record  in  a  crim- 
inal case  is  not  one  of  the  purposes  mentioned  in  the  statute  for  which  the 
derk  is  required  to  make  them,  and  that,  in  the  absence  of  a  formal  judg- 
ment record  made,  signed  and  filed,  the  court  must  dismiss  the  appeal. 

Errob  to  the  court  of  general  sessions  of  the  city  of  New  York 
to  reyiew  a  conviction  for  larceny.  The  plaintiff  in  error,  Deiderick 
Hildebrand,  was  tried  at  the  September  term  of  the  court  of  general 
sessions,  1873,  in  the  city  of  New  York,  before  the  Hon.  Josiah 
Sutherland,  city  judge,  upon  an  indictment  for  grand  larceny  of 
money.  The  facts  as  developed  on  the  trial  showed  that  William  Rose, 
the  complainant,  on  Sunday,  September  7th,  gave  to  the  prisoner,  a 
bar-keeper,  a  $50  bill  —  a  greenback  —  to  take  out  of  it  ten  cents,  the 
price  of  a  glass  of  soda  water  he  had  purchased,  and  to  return  the 
change.  The  prisoner  took  the  bill  and  appropriated  it  to  his  own 
use,  refusing  to  give  back  the  change.  He  was  convicted  of  grand 
larceny  and  sentenced  to  State  prison  for  a  term  of  three  years. 

William  F.  Kintzingy  for  plaintiff  in  error.  The  judgment  should 
be  reversed  because  it  does  not  appear  by  the  return  to  the  writ  of 
error  that  the  prisoner  was  personally  present  during  the  trial  or 
when  judgment  was  given,  nor  that  the  court  demanded  of  him, 
before  sentence,  what  he  had  to  say  why  judgment  should  not  be 
pronounced  against  him.  Stephens  v.  People,  19  N.  Y.  552 ;  Messner 
V.  The  FeoplBy  45  id.  1 ;  Safford  v.  The  People,  1  Park.  476 ;  2  Hale's 
Pleas  of  the  Crown,  400 ;  Dent  v.  The  People,  1  N.  Y.  Sup.  655.  A 
case  of  grand  larceny  is  not  made  out  2  Easfs  P.  0.  688;  Boss  v. 
People,  5  Hill,  294;  Cary  v.  Hotaling,  1  id.  311;   Goodale  v.  Tattle, 
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29  N.  Y.  460 ;  JPMple  y.  Call,  1  Denio,  120 ;  People  v.  Anderson, 
14  Johns.  294. 

B.  K.  Phelps,  district  attorney,  for  the  people,  cited  Seg.  v.  McKaU, 
11  Cox's  Cr.  Cases,  32 ;  Stephens  v.  People,  19  N.  Y.  549 ;  Kinney 
T.  People,  2  Gilman  (111.),  640;  Harriman  v.  State,  2  G.  Greene 
(Iowa),  270 ;  King  v.  Marsh,  6  Ad.  &  Ell.  236 ;  id.  247 ;  Safford 
T.  People  is  doubted  in  cases  in  3  Park.  208,  and  6  id. ;  Messner 
T.  People  is  limited  to  capital  cases;  State  y.  Ball,  27  Mo.  324; 
Orady  v.  State,  11  Ga.  253 ;  West  v.  State,  2  Zabr.  212 ;  People  v. 
McOeery,  6  Park.  653.  The  position  of  plaintiff  in  error  is  unten- 
able, as  no  record  has  been  returned  with  the  writ  of  error.  Thomp- 
son V.  People,  3  Park.  208 ;  Dawson  v.  People,  5  id.  118 ;  People  v. 
Chray,  26  Wend.  467 ;  Dent  v.  People,  supra. 

Dakiels,  J.  The  plaintiff  in  error  was  convicted  of  the  crima 
of  grand  larceny,  upon  evidence  showing  that  a  treasury  note  of 
the  denomination  of  150  was  handed  to  him  to  take  ten  cents  out 
of  it  for  the  payment  of  a  glass  of  soda  water.  Instead  of  doing 
that,  he  appropriated  the  entire  note  to  his  own  use.  And  the  court 
charged  the  jury  that  they  could  convict  of  larceny  upon  this  proof. 
An  exception  was  taken  to  that  portion  of  the  charge,  which  in 
effect  was  the  only  exception  in  the  case ;  for  those  previously  taken 
simply  presented  the  same  point  in  a  different  form.  That  the 
plaintiff  in  error  could  properly  be  convicted  of  larceny  on  proof  of 
those  facts  is  a  proposition  which  the  authorities  have  settled 
against  the  prisoner.  People  v.  CaU,  1  Denio,  120 ;  People  v.  Mo- 
Donald,  43  N.  Y.  61 ;  Reg.  v.  McKale,  11  Cox's  C.  C.  32. 

It  is  also  urged  in  the  prisoner's  behalf  that  it  does  not  appear  that 
he  was  present  during  the  trial.  The  return  states  that  he  appeared 
in  his  own  proper  person,  and  was  in  due  form  of  law  tried  and 
convicted.  As  it  is  nowhere  stated  that  he  left  the  court  after  he  so 
appeared,  the  presumption  is  that  he  did  remain  and  was  present 
during  the  whole  of  the  trial  Certainly  no  presumption  to  the 
contrary  can  be  entertained  as  long  as  nothing  appears  to  support 
such  an  inference.    Stephens  v.  People,  19  N.  Y.  549. 

The  remaining  objection  taken  in  behalf  of  the  prisoner  is  made 
upon  the  omission  of  the  return  to  show  that  he  was  inquired  of 
before  sentence,  whether  he  had  any  thing  to  say  why  the  sentence 
diould  not  be  pronounced  upon  him,  for  the  offense  of  which  he 
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had  been  convicted  by  the  jury.  From  the  return  made  to  the  writ 
of  error  it  cannot  be  determined  whether  this  requirement  of  the 
common  law  was  observed  in  this  case  or  not.  No  record  of  the 
proceedings  is  contained  in  the  case  showing  what  did  transpire 
between  the  conviction  and  sentence. 

All  that  has  been  brought  before  the  court  by  the  writ  of  error, 
after  the  verdict,  is  the  clerk's  entry  of  the  judgment  pronounced. 
That  entry  is  not  required  to  state  what  succeeded  the  verdict  and 
preceded  the  sentence,  and  if  made,  as  it  is  required  to  be,  could 
not  show  whether  this  inquiry  was  made  or  not.  What  the  entry  is 
to  contain  is  prescribed  by  the  statutes  of  the  State.  It  is  required 
to  contain  a  brief  statement  of  the  offense  for  which  the  conviction 
shall  have  been  had,  abridged  to  such  an  extent  from  the  indictment 
as  to  be  sufficient  to  maintain  the  averments  relating  to  it  necessary 
to  be  made  in  an  indictment  against  the  same  person  for  a  second 
offense,  with  the  judgment  pronounced  upon  the  conviction.  2  R. 
S.  738,  §§  5,  6.  (3  R.  S.,  6th  ed.,  1031.)  Nothing  but  the  convic- 
tion, with  the  description  of  the  offense  for  which  it  may  have  been 
had,  is  required  to  precede  the  entry  of  the  judgment  pronounced, 
while  the  inquiry  mentioned  must  follow  the  conviction  and  precede 
the  judgment.  And  it  is  just  what  the  statute  has  nowhere  required 
to  be  entered  by  the  clerk  in  his  minutes;  consequently,  it  is  a  circum- 
stance which,  in  the  ordinary  course  of  the  proceedings  prescribed 
by  the  statute,  could  not  properly  appear  by  the  entries  required  to 
be  made  by  the  clerk  in  his  minutes.  If  judgments  pronounced  in 
criminal  cases  are  to  be  reversed,  for  the  reason  that  a  return  like 
the  present  one  does  not  show  whether  this  inquiry  was  made  or 
not,  very  few  criminal  judgments  can  be  maintained,  even  though 
in  all  of  them  the  most  scrupulous  care  may  ha^e  been  taken  to 
conform  strictly  to  this  requirement  of  the  common  law. 

The  purposes  for  which  the  clerk  is  required  to  make  the  entries 
in  his  minutes  are  mentioned  in  the  statute,  and  that  of  returning 
tbem  as  the  record  in  the  case,  in  answer  to  a  writ  of  error,  is  not 
among  them.  These  purposes  are  to  enable  the  clerk  to  transmit  a 
proper  statement  of  criminal  convictions  and  judgments  to  the 
secretary  of  state,  to  supply  the  sheriff  with  a  proper  transcript  to 
convey  the  convict  to  prison,  and  to  constitute  evidence  of  the  con- 
viction and  sentence  where  no  record  of  the  judgment  has  been 
signed  and  filed ;  2  R.  S.  738,  §§  7,  10,  11, 12  (3  R.  S.,  5th  ed., 
1032-3,  §§  7,  12,  13, 14) ;  while  the  judgment  the  writ  of  error 
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issues  to  review^  is  that  which  is  rendered  apon  the  indictmenty 
the  complete  judgment  in  the  case.  This  is  evident  from  the 
circumstance  that  the  prisoner  is  given  the  right  to  require  the 
district  attorney  to  make  up  a  record  of  the  judgment,  and  in  case 
he  fails  for  ten  days  afterward  to  do  so,  the  defendant  himself 
may  cause  the  same  to  be  made  up,  signed  and  filed.  2  R.  S. 
738,  §  4.  (3  R  S.,  5th  ed.,  1031.)  There  would  be  neither  necessity 
for  nor  propriety  in  such  a  provision  if  the  judgment  could  be 
reviewed  on  the  clerk's  entries.  And  no  other  object  can  have  been 
designed  to  have  been  subserved  by  its  enactment  than  to  place  the 
proceedings  in  such  a  form  as  would  enable  the  defendant  to  have 
them  reviewed  by  writ  of  error.  That  the  entries  of  the  clerk  are 
not  designed  to  be  such  a  record,  is  further  evident  from  the  section 
providing  when  the'  minutes  may  be  used  in  evidence ;  for,  by  the 
express  terms  used,  that  can  only  be  done  in  cases  where  no  record 
of  the  judgment  has  been  signed  and  filed.  2  R.  S.  739,  §  10. 
(3  R.  S.,  6th  ed.,  1032,  §  12.)  The  bill  of  exceptions  provided  for, 
also,  is  to  be  returned  upon  writ  of  error,  as  authorized  at  the 
time  of  the  enactment  of  the  statute,  in  personal  actions.  2  R  S. 
736,  §  27.  (3  R.  S.,  5th  ed.,  1029,  §  29.)  And  that  could  only 
be  done  at  that  time  in  those  actions  where  a  formal  judgment 
record  had  been  made,  signed  and  filed. 

The  entire  mode  of  proceedings  prescribed  for  reviewing  the  con- 
viction and  judgment  in  criminal  cases  requires  a  formal  judgment 
record  to  be  made,  signed  and  filed ;  and,  if  that  is  not  shown  by 
the  return  to  have  been  done,  the  court  has  nothing  before  it  on 
which  the  case  can  be  properly  considered.  To  allow  the  practice 
adopted  in  the  present  instance  to  be  substituted  for  that  devised 
by  the  statute,  would  be  dangerous  in  the  extreme.  Certainly  a 
large  majority  of  the  felons  in  the  State  prisons  of  this  State  would 
be  set  at  liberty  under  it,  if  the  clerk  omitted  from  his  minutes 
what  the  law  does  not  require  to  be  entered  in  them,  a  statement  of 
the  circumstance  that  the  defendant  was  asked  whether  he  had  any 
thing  to  say  why  sentence  should  not  be  pronounced  upon  him,  and 
that,  too,  when  in  all  the  cases  the  inquiry  may,  in  fact,  have  been 
made. 

In  the  absence  of  a  record  the  court  has  nothing  before  it  on 
which  it  can  say  whether  the  objection  now  under  consideration  is 
well  founded  or  not.  When  a  record  shall  be  made,  signed  and 
filed,  as  the  statute  prescribes,  and  it  shall  not  appear  from  it  that 


86  FIEST  DEPABTMENT, 

Union  Manafactaring  Co.  t.  Byington. 

this  inquiry  was  made  of  the  defendant  before  he  was  sentenced, 
then  it  may  be  necessary,  for  that  reason,  to  reverse  the  judgment 
pronounced,  but  not  the  conviction.  In  that  event,  as  the  convic- 
tion was  in  all  respects  regular,  the  defendant  would  have  to  be 
brought  again  before  the  court,  in  order  to  have  the  inquiry  made 
of  him  before  the  sentence,  whether  he  has  any  thing  to  say  why 
sentence  should  not  be  pronounced;  for,  where  the  conviction  is 
regular,  that  is  all  the  defendant  can  be  entitled  to  for  the  purpose 
of  redressing  the  error,  under  the  terms  of  the  statute  relating  to 
these  cases.    Laws  of  1863,  ch.  226. 

But,  as  no  record  has  been  made  by  which  the  point  can  now  be 
brought  before  the  court  for  its  consideration,  the  judgment  entered 
in  the  clerk's  minutes  can  be  neither  affirmed  nor  reversed,  but  the 
writ  of  error  must  be  dismissed.     Weed  v.  People,  31  N.  Y.  465. 

Writ  of  error  dismissed. 


TTkiob"  MAja^UFAOTURiKG  OoMPANY  V.  Btington,  appellant. 

Bhidenee — affidavits  prenoualy  made  bp  toitnesi — memoranda, 

A  witneflB  for  defendant,  on  croaB-examination,  was  shown  an  affidayit,  the  sig- 
nature to  which  he  admitted  was  his.  Plaintiff's  counsel  refused  to  let 
defendant's  counsel  examine  the  affidavit  and  refused  then  to  put  it  in 
evidence.  At  a  later  period  of  the  trial  plaintiff  offered  it  in  evidence,  when 
defendant's  counsel  objected  on  the  ground  that  he  had  been  prevented  from 
examining  the  witness  as  to  its  contents.    Held  inadmissible  on  that  ground. 

An  affidavit  made  by  a  witness  for  plaintiff  some  time  previous  to  the  trial  in 
relation  to  the  matters  sworn  to  by  him,  hM  simply  a  declaration  and  inad- 
missible on  behalf  of  plaintiff. 

The  affidavits  in  question  were  made  several  years  after  the  transactions  they 
related  to  took  place.    Held,  that  they  were  not  admissible  as  memoranda. 

Appeal  from  judgment  entered  in  favor  of  plaintiff  upon  the 
report  of  a  referee.  The  action  was  brought  to  recover  a  balance 
due  from  the  defendant,  Aaron  Homer  Bjington,  to  plaintiff  for 
certain  goods  sold  and  delivered.  The  referee  found  that  defendant 
was  indebted  to  plaintiff  in  the  sum  of  13,168.39,  as  balance  from 
moneys  collected  by  defendant  as  plaintiff's  agent  upon  the  sale  of 
certain  goods.    From  the  judgment  entered  on  his  report  defendant 
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makes  this  appeal.    The  exceptions  taken  to  the  admission  of  evi- 
dence appear  folly  in  the  opinion. 

Wffu  Henry  Arnoux,  for  appellant,  cited  as  to  admissibility  of  the 
affidavits  of  the  witness.  Lee  v.  Chadseyy  2  £eyes,  543 ;  Pendleton 
T.  .Empire  Stone  Dressing  Co.,  19  N.  Y.  13  ;  Newcomb  v.  Oriswoldy 
24  id.  298 ;  Hubbard  v.  Briggs,  31  id.  618 ;  Romertze  y.  Bast  River 
Nat.  Hanky  49  id.  679 ;  Oaffney  v.  PeoplSy  50  id.  416. 

Reuben  Rowley  and  Luther  R.  Marsh,  for  respondents. 

Dakiels,  J.  The  action  was  brought  for  the  price  of  goods 
alleged  to  have  been  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant, and  the  recovery  had  for  the  proceeds  of  goods  received  and 
sold  by  the  defendant  as  the  plaintiff's  agent.  This,  it  was  insisted 
upon  at  the  argument,  could  not  be  lawfully  allowed,  but  as  the 
exception  taken  to  the  referee's  direction,  that  the  plaintiff  should 
have  judgment  for  the  amount  to  be  due  from  him,  is  specific,  resting 
on  special  grounds  and  reasons,  and  this  objection  is  not  among 
them,  and  that  point  is  not  presented  for  consideration,  by  speci- 
fying particular  objections  to  the  recovery  directed,  and  omitting 
the  one  so  elaborately  argued,  the  latter  was  necessarily  excluded 
Crom  the  case. 

During  the  trial  the  defendant  claimed  commissions  as  such  agent 
for  cloth  claimed  to  have  been  sold  by  him  for  the  plaintiffs  to  the 
quartermaster  of  the  State  of  Connecticut,  for  the  manufacture  of 
soldiers'  overcoats,  and  afterward  delivered  to  and  manufactured  by 
the  firm  of  Day,  Oriswold  &  Go.  The  amount  claimed  for  those 
commissions  was  the  stim  of  $1,374.  The  defendant's  evidence  as 
a  witness  tended  to  prove  the  justice  of  this  claim.  He  stated  that 
the  sale  was  made  by  his  exertions  as  the  plaintiff's  agent,  and  if  he 
was  right  in  that  statement  he  was  entitled  to  his  commissions  for 
making  it. 

John  M.  Hathaway  was  examined  as  a  witness  in  the  defendant's 
behalf,  for  the  purpose  of  sustaining  the  claim  that  the  sale  was 
made  by  means  of  his  agency.  During  the  progress  of  the  cross- 
examination  of  this  witness,  an  affidavit  was  presented  to  him  by 
the  plaintiff's  counsel,  and  he  stated  that  the  signature  to  it  was  his, 
and  that  his  memory  was  fresher  in  1864  than  at  the  time  of  his  exam- 
ination.   The  plaintiff's  counsel  declined  to  allow  the  defendant's 
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counsel  to  examine,  or  see  the  contents  of  the  affidavit,  and  refused 
then  to  put  it  in  evidence.  At  a  later  period  in  the  trial  it  was 
offered  in  evidence,  and  then  objected  to  by  the  defendant,  for  the 
reason  that  the  plaintiff's  counsel  refused  to  put  it  in  evidence  when 
the  witness  was  on  the  stand,  or  permit  it  to  be  examined  so  that  the 
witness  could  be  cross-examined  in  relation  to  it  The  objections 
were  overruled  and  the  affidavit  allowed  to  be  read,  to  which  the 
defendant's  counsel  excepted.  This  affidavit  was  sworn  to  in  March, 
1864,  while  the  trial  took  place  in  November,  1869,  and,  in  substance, 
it  showed  that  the  sale  was  not  produced  through  the  inteiTention 
of  the  defendant's  agency. 

The  objection  that  it  was  improper,  under  the  circumstances,  as  a 
contradictory  statement  of  the  evidence  given  by  the  witness,  was 
not  taken  by  the  defendant.  But  the  objection  that  he  had  been 
prevented  from  examining  the  witness  concerning  its  contents, 
because  the  plaintiff's  counsel  withheld  it  while  the  witness  was 
under  examination,  was  taken,  and  it  was  an  objection  which  the 
referee  ought  to  have  sustained.  Before  the  defendant  could  be 
affected  by  the  affidavit  which  his  witness  had  piade  without  his 
privity  or  knowledge,  he  was  entitled  to  show  the  circumstances 
under  which  it  was  made,  the  reason  existing  for  making  it,  and  any 
other  matter  that  might  have  impaired  the  force  of  its  unexplained 
statements.  This  he  was  deprived  of  by  the  affidavit  being  withheld 
from  the  possession  or  inspection  of  his  counsel  It  was  both 
unfair  and  unjust,  and  prevented  him  from  availing  himself  of  an 
important  legal  right. 

Another  witness  was  examined  on  the  same  subject,  on  behalf  of 
the  plaintiff,  who  had  previously  made  an  affidavit  embodying  the 
subject  upon  which  he  gave  evidence,  and  that  was  offered  by  the 
plaintiff,  and  received  by  the  referee,  under  the  objection  that  the 
former  declarations  of  the  witness  were  not  evidence  for  the  plaintiff. 
The  defendant  objected  to  the  ruling  by  which  this  affidavit  was 
allowed  to  be  read.  The  affidavit  showed  that  the  witness  had 
sworn  substantially  the  same  in  March,  1864,  when  it  was  taken,  as 
he  did  upon  the  trial,  and  his. statements  on  both  occasions  tended 
to  disprove  the  validity  of  the  demand  made  for  commissions,  on 
account  of  the  sale  of  the  cloth  for  the  overcoats. 

This  affidavit  contained  simply  the  declaration  of  the  witness  who 
made  it.  It  was  no  less  so,  by  reason  of  the  fact  that  it  had  been 
sworn  to  by  the  witness.     It  had  no  claim  to  admissibility,  because 
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the  witness  had  sworn  to  the  declaration  which  he  made.  To 
entitle  the  deposition  of  a  witness  to  be  read  in  evidence,  the  for- 
malities required  to  be  observed  by  positive  law  must  appear  to  be 
complied  with,  when  they  secure  the  party  to  be  affected  by  the  evi- 
dence the  privilege  of  cross-examination.  Where  such  provisions 
are  disregarded,  the  deposition,  though  taken  under  all  other  for- 
malities, is  not  admissible  as  evidence.    1  Greenl.  Ev.,  §  552. 

There  is  no  principle  on  which  the  admission  of  this  affidavit,  as 
confirmatory  evidence  of  that  given  by  the  witness  during  the  trial, 
can  be  sustained.  It  was  simply  the  declaration  or  admission  of  the 
witness  on  a  preceding  occasion  of  what  he  claimed  to  know  con- 
cerning this  portion  of  the  controversy  between  the  parties  to  this 
action,  and  it  derived  no  force  as  evidence  from  the  circumstance 
of  its  being  sworn  to,  because  of  its  ez  parte  and  informal  character. 
But,  if  it  did,  the  statement  would  still  be  liable  to  the  objection 
taken  upon  the  trial,  that  it  consisted  only  of  the  declarations  of 
the  witness  at  a  time  when  he  was  not  in  a  position  to  be  examined 
as  to  their  accuracy  by  the  party  whose  claim  was  proposed  to  be 
disproved  by  them. 

As  memoranda  made  by  the  witnesses,  neither  affidavit  was 
proper.  Each  was  made  several  years  after  the  occurrence,  not  with 
a  view  of  making  a  mere  memorandum  of  it,  and  the  witnesses 
themselves  were  able  to  testify  from  recollection  on  the  subject  to 
which  the  affidavits  related.  The  latter  circumstance  of  itself  was 
sufficient  to  render  them  improper  evidence  as  memoranda. 
Meacha,n  v.  Pell,  51  Barb.  65 ;  Russell  v.  K  R.  R.  Co.,  17  N.  Y.  134. 

Both  these  affidavits  tended  to  disprove  the  claim  by  the  defend- 
ant And  as  it  was  rejected  by  the  referee,  they  must  be  presumed 
to  have  had  their  appropriate  effect  in  producing  that  result.  He 
has,  therefore,  been  prejudiced  by  the  rulings  of  the  referee  allowing 
them  to  be  read. 

In  consequence  of  these  rulings  there  must  be  a  new  trial  in  the 
action,  and  for  that  purpose  it  will  be  unnecessary  to  consider  the 
other  objections  taken  to  the  conclusions  of  the  referee. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Davis,  P.  J.,  and  Westbbook,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 
Vol.  Ill,  N.T.  Rep.  — 12 
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People  ex  rel  Baglby  et  al,  appellants,  v.  Greek,  Comp- 
troller, etc. 

Mafidamus — afflcUmttfar  —  ymo  York  city — davmsfor  servicea  in  opening 

and  widening  etreeU. 

On  an  application  for  a  mandamus  against  the  comptroller  of  the  citj  of  New 
York,  requiring  him  to  pay  to  the  relators  certain  sums  of  money  claimed 
to  be  due  to  them,  for  seryices  performed  in  proceedings  for  the  making  of 
certain  public  improvements  in  said  city,  the  relators'  statement  of  the 
existence  of  the  fund  from  which  the  demand  of  payment  was  made,  was 
upon  information  and  belief  only,  while  the  respondent  positively 
averred  that  prior  claims  had  been  made  against  the  fund,  which  were  more 
than  sufficient  to  exhaust  it.  Held,  that  the  relators  were  not  entitled  to  a 
mandamus. 

Where  the  relators  applied  for  writs  requiring  the  comptroller  to  pay  the 
amount  of  their  claims  out  of  particular  funds,  and  it  was  shown  that  there 
were  no  such  funds  on  hand,  held,  that  the  application  could  not'  be 
sustained  by  showing  that  the  comptroller  had  the  power  of  creating  a  fund 
for  such  payment  by  the  sale  of  certain  stock  or  bonds. 

A  statute  under  which  proceedings  were  taken  for  widening  and  opening 
streets,  gave  to  commissioners  appointed  thereunder  the  entire  authority  to 
be  exercised  under  it,  including  that  of  employing  surveyors,  etc.  The  relar 
tor  was  appointed  by  tliem  as  surveyor,  and  rendered  services  as  such. 
Held,  that  for  such  services  the  relator  had  no  claim  against  the  dty,  or  any 
of  its  officers,  or  the  fund  to  be  created  by  the  assessments,  which  could 
be  enforced  by  mandamus  or  other  proceeding;'  that  his  remedy  was 
solely  and  exclusively  that  given  by  the  statute,  which  contemplated  and 
provided  for  the  presentation  of  his  claims  by  the  commissioners,  as  a  por- 
tion of  their  expenditures,  and  the  satisfaction  thereof  by  their  disbursement 
of  the  amount  received  for  that  purpose. 

Commissioners  can  maintain  an  action  against  the  city  for  their  services  and 
expenses  in  opening,  extending  and  widening  streets.  Hence  a  mandamus 
will  not  lie  against  the  comptroller  to  compel  the  payment  thereof. 

Appeals  taken  by  the  relators  in  ten  cases  from  orders  denying 
motions  made  by  them  for  writs  of  peremptory  mandamus,  to  be 
directed  to  the  respondent,  Andrew  H.  Green,  as  comptroller  of  the 
city  of  New  York,  requiring  him  to  pay  the  relators  certain  sums  of 
money  claimed  to  be  due  to  them,  respectively,  for  services  performed 
in  proceedings  taken  for  the  making  of  certain  public  improvements 
in  the  city  of  New  York.  Of  the  cases  named,  five  were  instituted 
upon  the  relation  of  John  A.  Bagley,  two  upon  that  of  James  S. 
Hennessey,  one  upon  that  of  William  Wood,  one  upon  that  of 
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Oharles  O.  Oornell,  and  one  upon  that  of  Oratz  Nathan.  The  im- 
proyement  proceedings  mentioned  were  instituted  and  carried  on 
for  the  purpose  of  laying  out,  locating  and  establishing  a  public 
park  or  place,  known  as  Riverside  Park,  along  the  Hudson  river, 
between  Fifty-ninth  and  One  Hundred  and  Fifty-fifth  streets ;  the 
widening  and  straightening  of  Broadway,  between  Thirty-fourth 
and  Fifty-ninth  streets ;  the  opening  of  Sixty-eighth  street,  from 
the  Fifth  avenue  to  the  East  river,  and  for  the  extension  of  Madison 
avenue  from  One  Hundred  and  Twenty-fourth  street  to  the  Harlem 
river,  in  the  city  of  New  York. 

The  claims  of  the  relator,  John  A.  Bagley,  in  the  first  five  cases, 
aie  for  services  rendered  by  him  as  engineer  and  surveyor,  together 
with  a  number  of  skilled  subordinates,  in  making  the  necessary  sur- 
veys, clearings  and  maps  to  be  used  in  the  proceedings  taken  and  in 
making  the  improvements  designed.  And  they  amount,  in  the  ag- 
gregate, to  the  sum  of  $199,949.18. 

The  claims  of  the  relators  in  the  other  five  cases  are  for  the  costs, 
charges  and  expenses  of  the  respective  relators  fbr  services  perfoi*med 
and  expenditures  made  by  them  as  commissioners  in  the  street  pro- 
ceedings for  determining  the  value  of  property  taken  for  such  im- 
provements, the  assessments  of  the  benefits  produced  thereby  to 
other  property,  and  the  making  of  assessments  to  raise  the  funds 
required  to  defray  the  expenses  of  the  same,  amounting,  in  the  ag- 
gregate, to  the  sum  of  144,250. 

The  amounts  claimed  by  the  relators  were  adjusted  and  allowed 
by  the  court,  on  the  confirmation  of  the  commissioners'  reports,  as 
proper  compensation  for  the  services  and  expenditures  claimed  to 
have  been  made  by  them.  But  the  writs  applied  for  were  denied, 
for  the  reason  that  the  relators'  remedy  was  by  actions  at  law  for  the 
recovery  of  the  amount  claimed  to  be  due  ;  and  from  that  decision 
the  appeals  were  taken. 

T.  (7.  T.  Buckky,  A.  J.  Vanderpoely  and  Oratz  Nathan,  for  appel- 
lants :  The  right  of  recovery  cannot  now  be  questioned,  and,  as  in 
an  action  the  amount  could  not  be  disputed,  public  policy  would  dic- 
tate that  it  should  not  be  held  to  be  the  appropriate  remedy,  as  the 
corporation  would  be  subjected  to  unnecessary  expense.  People  v. 
Brennan,  39  Barb.  537. 

It  is  the  general  rule,  that  as  against  the  financial  officers  of  a 
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municipal  corporation^  the  payment  of  a  legal  liability  established 
by  judgment  and  payable  out  of  taxes  or  assessments  may  be 
enforced  by  mandamus.  Dillon  on  Municip.  Corp.,  §  686;  Ex  parte 
Hays,  26  Ark.  610 ;  Brown  v.  Crego,  32  Iowa,  498 ;  State  ex  rel. 
Zimmerman,  v.  Justices  Bollinger  Co,,  48  Mo.  475. 

The  payment  of  a  judgment  against  the  city  may  not  be  enforced 
by  an  execution.  Brincker  v.  Hoffman,  2  Daly,  443 ;  Chicago 
V.  HasUy,  25  Dl.  595.  The  act  of  1813  (2  Hoffman's  Laws, 
812,  813)  conferred  no  remedy  by  action,  except  in  favor  of  persons 
entitled  to  awards.  A  specific  duty  is  imposed  upon  the  comp- 
troller, and  he  cannot  answer  that  there  is  a  concurrent  remedy 
by  action.  Adriance  v.  Supervisors  of  New  York,  12  How.  224 ; 
People  V.  Mead,  24  N".  Y.  114 ;  People  v.  Brennan,  39  Barb.  522 ; 
Buck  V.  City  of  Lockport,  6  Lans.  251 ;  McCullough  v.  Mayor,  etCy 
of  Brooklyn,  23  Wend.  461 ;  People  v.  Taylor,  45  Barb.  129 :  People 
V.  Flagg,  17  N.  Y.  585-589. 

E.  Delafield  Smith  and  Dexter  A,  Hawkins,  for  respondent. 

Daniels,  J.  Although  the  special  term,  held  afc  chambers, 
denied  the  motions  made  for  the  writs  of  peremptory  mandamus, 
on  the  specific  ground  mentioned  in  the  orders,  that  the  relators 
can  maintain  actions  at  law  for  the  recovery  of  their  demands,  this 
court  is  not,  by  that  determination,  restricted  to  that  reason,  if  any 
other  is  shown  by  the  papers,  justifying  the  denial  of  this  particu- 
lar remedy.  If  any  legal  reason  is  disclosed  by  the  papers  used 
upon  the  motion  and  presented  on  the  argument  of  these  appeals, 
for  withholding  these  writs  that  will  necessarily  lead  to  an  affirm- 
ance of  the  orders,  whether  it  be  the  same  as  was  assigned  for  the 
making  of  the  orders  or  not,  before  the  writs  of  peremptory  man- 
damus can  be  directed  to  issue,  a  proper  case  must  be  shown  to 
warrant  it.  If,  for  any  reason,  the  facts  relied  upon  in  the  applica- 
tion are  insufficient  to  entitle  the  relator  to  that  remedy,  under  the 
well-settled  principles  of  law  applicable  to  it,  an  order  denying  it 
will  not  only  be  proper,  but,  beyond  that,  it  will  be  the  only  lawful 
disposition  which  can  be  made  of  the  application.  The  remedy 
by  mandamus  is  one  of  an  exceptional  character,  appropriate  only 
to  that  class  of  cases  where  a  clear  legal  right  may  be  made  to 
appear,  without  any  other  adequate  legal  means  to  redress  and 
maintain  it.    The  ordinary  mode  of  redressing  grievances  supplied 
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by  the  common  law  is  that  of  a  legal  action ;  but  where  that  rem- 
edy cannot  be  properly  resorted  to,  and  a  clear  legal  right  exists 
requiring  the  performance  of  some  specific  act,  then  redress  may  be 
secured  by  mandamus.  Where  the  fact  upon  which  the  right  may 
depend  is  controyerted,  it  must  first  be  tried  and  determined, 
before  a  peremptory  mandamus  can  be  issued  ;  and  that  determina- 
tion is  to  be  made,  not  upon  conflicting  affidavits,  but  upon  an 
issue  framed  upon  the  return  to  the  alternative  writ,  to  be  tried  by 
a  jury,  according  to  the  course  of  the  common  law.  In  cases  of 
the  magnitude  of  those  now  presented,  the  peremptory  writ  should 
never  be  awarded  upon  affidavits,  unless  it  be  plainly  made  to 
appear  that  the  public  interests  are  not  to  be  prejudiced  or  jeopaM- 
ized  by  the  proceeding.  Ample  time  in  all  such  cases  is  required 
for  the  full  and  complete  investigation  of  the  grounds  on  which 
the  claims  are  predicated,  in  order  that  the  justice,  as  well  as  pro- 
priety of  payment  may  be  fully  established.  The  interests  of  the 
public  can  be  in  no  other  mode  adequately  protected,  and  the  duty 
to  be  performed  for  that  purpose  is  one  which  manifestly  requires 
more  time  than  is  ordinarily  afforded  by  the  summary  mode  in 
which  these  applications  are  made.  Its  effective  and  complete,  dis- 
charge is  more  consonant  to  the  deliberative  proceedings  of  a  legal 
action  than  the  disposition  of  a  special  motion  brought  to  a  hear- 
ing on  two,  four,  or  even  eight  days*  notice. 

The  applications  on  which  the  orders  appealed  from  were  made, 
proceedai  upon  the  theory  that  the  claims  presented  were  payable 
out  of  the  fund  provided  for  the  ultimate  satisfaction  of  the 
expenses  of  the  improvements  and  of  the  proceedings  taken  for 
making  them,  and  it  was  stated  in  the  affidavits  made  in  their  sup- 
port, that  the  respondent  had  in  his  hands  the  necessary  means  for 
their  payment,  derived  from  that  source.  In  all  the  cases,  except 
the  claim  of  the  relator  Nathan,  for  the  extension  of  Madison 
avenue,  the  respondent  denied  the  allegations  made  on  that  subject 
in  support  of  the  applications.  The  denials  were  that  he  had  not 
collected,  and  had  not  in  his  hands,  from  the  assessments  made,  an 
amount  sufficient  to  pay  the  claims  made  by  the  respective  relators, 
or  to  pay  on  their  respective  claims  any  sum  whatever ;  and  this 
denial  was  followed  by  the  allegation  that,  at  the  time  when  the 
order  to  show  cause  was  made,  and  also  at  the  time  of  the  making 
of  his  answer,  no  money  collected  from  the  assessments  was  in  his 
hands,  or  under  his  control,  but  that  claims  then  paid,  that  were 
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payable  out  of  the  assessments^  or  for  the  payment  of  which  the 
city  was  to  be  re-imbursed  out  of  the  assessments,  were  at  least 
equal  to  the  whole  amount  collected. 

The  statements  are  objected  to  as  evasive  and  ambiguous  by  the 
counsel  for  the  relators.  But  even  if  they  are  liable  to  that  criti- 
cism, they  fall  very  far  short  of  admitting  the  existence  of  the  only 
fund  out  of  which  the  relators  have  applied  for  the  payment  of 
their  claims ;  and  as  long  as  no  admission  of  the  existence  of  such 
funds  has  been  made  on  the  part  of  the  respondent,  there  was  no 
direct  evidence  that  it  did  exist  in  any  of  the  cases,  unless  those  of 
Nathan  and  the  claim  made  for  opening  Sixty-eighth  street  consti- 
tute exceptions  to  that  conclusion;  for  the  affidavits  made  by  the 
relators  in  support  of  the  applications  in  the  other  eight  cases  sim- 
ply stated  that  they  were  informed  and  Believed  that  a  sufficient 
amount  of  money  had  been  collected  and  paid  over  to  the  comp- 
troller, and  was  then  in  his  hands  or  under  his  control  applicable  to 
the  payments  required  to  be  made.  This  unsworn  information,  de- 
rived from  some  undisclosed  source,  very  clearly  failed  to  prove  the 
existence  of  the  fact  on  which  the  right  to  payment  was  rendered  in 
great  part  dependent  by  these  relators ;  and  even  if  the  respondent's 
denial  were  indirect  and  inartistic,  it  did  not  supply  a  sufficient  de- 
gree of  probability  to  the  information  relied  upon  in  support  of 
the  applications  to  render  it  legal  proof  of  the  existence  of  the  fact 
referred  to.  The  supplemental  affidavits  made  by  the  relators  did 
not  relieve  their  cases  of  this  defect,  for  they  are  made  up  entirely 
by  way  of  information  and  belief,  predicated  upon  statements  and 
admissions  for  which  the  respondent  is  not  responsible,  made  by  the 
deputy  comptroller  and  the  respondent's  counseL 

But  even  though  the  relator  Nathan  stated  in  positive  terms  in 
his  affidavit  made  for  the  purpose  of  supporting  his  application,  that 
the  respondent  had  collected  and  received,  and  then  had  in  his 
hands,  in  the  proceedings  taken,  more  than  sufficient  to  pay  his 
claim,  the  statement  was  afterward  shown  by  his  supplemental 
affidavit  to  be  entirely  without  foundation.  For  he  then  swore  that 
the  collections  had  amounted  to  the  sum  of  $128,808.86,  while  the 
payments  made  for  awards  and  expenses  amounted  to  $591,880, 
which  created  a  deficiency  in  the  fund  amounting  to  $363,071.14. 
Instead  of  the  comptroller  having  a  fund  in  his  hands,  out  of 
which  this  claim  could  be  paid,  as  the  relator  in  the  first  place 
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stated  he  had,  this  second  affidavit  clearly  showed  that  there  was 
no  reason  for  even  suspecting  its  existence. 

But  the  denial  of  the  existence  of  the  funds  proceeded  against  on 
the  part  of  the  comptroller  is  not  liable  to  the  charges  made  con- 
cerning it  on  the  part  of  the  relators,  for  he  distinctly  and  posi- 
tively ayers  that  he  has  not  collected  from  the  assessments,  and  has 
not  in  his  hands,  the  amount  required  to  pay  the  claim  made,  or 
any  sum  whatever ;  but  on  the  contrary,  that  the  claims  previously 
paid  which  were  payable  out  of  the  assessments,  or  for  the  payment 
of  which  the  city  was  to  be  re-imbursed  out  of  the  assessments,  were 
at  least  equal  to  the  whole  amount  collected.  This  denial,  followed 
by  the  statement  and  explanation  afterward  made,  show  that  there 
was  no  such  fund  in  the  comptroller's  bands  as  the  relators,  by  their 
proceedings,  were  endeavoring  to  enforce  payment  from,  and  there 
was  nothing  whatever  in  the  proof  supplied  by  the  relators  from 
which  the  court  could  say  that  either  was  untrue.  But,  even  if 
there  had  been,  it  would  not  have  entitled  the  relators  to  their  writs, 
because  it  would,  only  show  that  such  a  controversy  existed  as  the 
law  required  to  be  determined  by  a  trial  before  a  jury. 

The  claim  made  by  the  relator  Bagley,  arising  out  of  the  pro- 
ceedings taken  to  open  Sixty-eighth  street,  is  no  better  sustained  by 
him  than  those  already  considered,  for  his**  statement  of  the  exist- 
ence of  the  fund,  from  which  his  demand  of  payment  was  made,  is 
confined  entirely  to  the  unreliable  source  of  simple  information  and 
belief,  while  the  comptroller  positively  avers  that  preceding  claims 
had  been  made  against  the  fund  which  were  much  more  than  suffi- 
cient to  exhaust  its  amount.  Whether  the  relator  could,  in  any 
view,  establish  his  right  to  paramount  payment  over  those  other 
claims  was  not  made  to  appear,  aud  as  long  as  it  was  not  the  court 
could  not  certainly  determine  that  fact  in  his  favor. 

In  neither  case  was  it  shown  that  the  funds  proceeded  against, 
and  solely  out  of  which  the  relators  demanded  payment,  had  any 
existence.  On  the  other  hand,  the  fact  of  their  existence  was  ex- 
plicitly denied  in  all  the  cases,  except  that  relating  to  the  opening 
of  Sixty-eighth  street,  where  the  fund  was  more  than  exhausted  by 
preceding  demands  filed  against  it.  Baker  v.  Utica,  19  N".  Y.  326. 
But  the  relators  claimed  that  the  comptroller  had  the  power  of  cre- 
ating the  funds  out  of  which  they  required  him  to  make  pajrment, 
by  the  sale  of  city  improvement  stock  or  assessment  fund  bonds. 
If  he  could  do  that,  it  would  not  sustain  their  applications  for  pay- 
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ment  out  of  existing  funds  when  it  appeared  that  there  were  no  such 
funds.  Whether  he  could  lawfully  create  such  funds  or  not  was  not 
shown  as  a  ground  for  issuing  writs  of  mandamus  requiring  him  to 
pay  these  claims  out  of  funds  *then  alleged  to  he  in  his  hands,  hut 
as  a  reason  why  his  denial  of  funds  should  he  held  to  be  una- 
vailing. Besides  that,  the  applications  were  not  for  writs  requiring 
him  to  sell  such  stock  and  bonds,  but  it  was  solely  for  writs  to  re- 
quire him  to  pay  out  of  particular  funds,  when  it  was  shown  that 
there  were  no  such  funds  on  hand.  The  cases  made  by  the  relators 
were  insufficiently  sustained,  as  well  as  fully  answered,  and  for  both 
reasons  their  applications  were  properly  denied.  It  would  have  in- 
volved an  inexcusable  want  of  authority  for  the  court  to  have 
directed  payment  of  either  of  these  claims,  under  the  circumstances 
shown,  even  if  no  other  legal  obstacle  existed  in  their  way. 

By  the  provisions  of  the  act  under  which  the  proceedings  wei^e 
taken  for  widening  and  straightening  Broadway,  for  opening  Sixty- 
eighth  street,  extending  Madison  avenue  and  locating  and  laying 
out  Riverside  Park,  commissioners  were  required  to  be,  and  were,  in 
fact,  appointed  by  this  court  for  the  purpose  of  exercising  the  au- 
thority and  discharging  the  duties  required  in  the  promotion  and 
consummation  of  those  improvements.  The  object  of  their  appoint- 
ment was  the  performance  of  the  duties  prescribed  by  the  act,  and 
among  them  were,  not  only  the  duties  of  determining  the  land  to 
be  taken  and  the  apportionment  of  the  damages  and  benefits  re- 
sulting therefrom  among  the  persons  and  upon  the  property  affected, 
but,  beyond  that,  they  were  required  to  cause  all  such  surveys,  maps, 
profiles,  plans  and  other  things,  as  they  might  judge  necessary  to 
be  done,  to  be  made  and  prepared  for  their  use.  2  Eev.  Laws,  409, 
410,  §  78.  The  terms,  as  well  as  the  general  scope  and  spirit  of 
this  section,  and  of  those  succeeding  it,  relating  to  such  enterprises, 
exhibit  it  to  have  been  the  design  of  the  legislature  in  the  enactment 
of  the  law,  that  the  entire  authority  to  be  exercised  in  determining 
the  land  to  l)e  taken,  the  compensation  to  be  made  for  it  to  the 
owners  and  others  interested  in  it,  and  the  persons  and  property 
benefited  by  the  improvement  upon  whom  the  expenses  should  be 
assessed  and  by  whom  they  should  be  ultimately  borne,  should  be 
possessed  and  used  by  the  commissioners  appointed  under  its  pro- 
visions by  the  court.  They  constituted  the  tribunal  in  which  all 
the  powers  provided  by  the  statute  for  the  promotion  of  the  object 
designed  to  be  accomplished  by  the  proceedings  prescribed  became 
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inyested,  and  It  was  accordingly,  by  their  authority  and  nnder  their 
employment,  that  all  suryeys,  maps,  profiles  and  plans  deemed  to  be 
necessary  were  prepared  and  made.  The  persons  making  them  nec- 
essarily did  so  for  them  by  their  engagement  and  under  their  direc- 
tion. They  were  the  subordinates  and  servants  of  the  commissioners 
80  far  as  they  acted  in  the  accomplishment  of  those  results.  The 
commissioners,  through  them,  under  the  authority  given  by  the 
statute,  and  pursuant  to  its  terms,  caused  the  surveys,  maps  and 
profiles  to  be  made.  That  was  the  mode  required  to  be  pursued,  and 
the  affidavits  of  the  relator,  Bagley,  on  which  his  applications  for 
writs  of  mandamus  were  made,  show  that  it  was,  in  fact,  the  course 
adopted  by  the  commissioners ;  for  he  states  that  he  was  employed 
and  appointed  by  them  as  surveyor  to  the  commissioners  and  per- 
formed his  duties  under  that  employment ;  and  those  duties  were 
performed  in  executing  the  authority  conferred  upon  them. 
•  Por  the  services  so  performed  the  statute  does  not  secure  to  the 
person  or  persons  performing  them  the  right  to  resort  to  the  city 
itself  or  the  fund  to  be  created  by  the  commissioners^  assessments 
for  compensation.  Neither  does  it  confer  upon  the  commissioners 
the  power  of  investing  the  persons  employed  by  them  for  the  pur- 
pose of  making  surveys,  maps  and  profiles  with  the  right  to  proceed 
either  against  the  city  or  fund  for  their  remuneration.  If  it  did,  as 
they  are  not  restricted  to  the  employment  of  any  specific  number 
of  such  persons,  a  multitude  of  suits,  or  proceedings  by  way  of  man- 
damus, might  be  incidentally  provided  for,  alike  vexatious  to  the 
public  authorities  and  detrimental  to  the  public  interests.  In  the 
supplemental  affidavit  of  this  relator,  the  statement  is  made  that  his 
claims  represent  not  only  his  own  services,  but  also  those  of  a  num- 
ber of  skilled  employees  and  experts  in  such  matters,  and  if  he  can 
proceed  as  an  independent  claimant  for  compensation  no  good  reason 
exists  for  denying  the  same  privilege  to  each  of  those  persons,  for  as 
the  statute  has  secured  no  such  right  as  the  result  of  the  commis- 
sioners' employment,  it  must  be  maintained,  if  that  can  be  done  at 
all,  on  the  simple  circumstance  that  services  have  been  performed 
for  them  and  in  pursuance  of  their  authority.  That  is  as  true  in  the 
case  of  each  one  of  such  employees  and  experts  as  it  is  in  the  case  of 
the  relator.  If  he  can  recover  for  his  services,  by  an  independent 
proceeding,  either  by  way  of  suit  or  mandamus,  then  the  same  right 
should  be  conceded  to  them,  for  their  claims  must  be  equally  merito- 
rious. But  that  was  not  the  design  or  intent  of  the  act  under 
Vol.  in.  N.  T.  Kep.  — 13 


98  FIRST  DEPAETMENT, 

People  ex  reL  Bagley  ▼.  Green. 

^hich  the  proceedings  were  carried  on.  By  that,  the  tribunal  or 
body^  between  the  pnblic  and  the  work  to  be  performed^  was  the 
commissioners,  and  they  alone.  The  proceedings  provided  for  were 
to  be,  and  were,  carried  on  by  them,  and  they  were  the  only  officials 
known  either  in  their  initiation,  progress,  or  consummation.  What 
was  done  in  the  course  of  their  proceedings  was  done  for  them  under 
their  direction,  and  in  subordination  to  their  authority.  This  is 
not  only  apparent  from  the  section  prescribing  their  powers  and 
duties,  but  also  from  the  specific  direction  requiring  them  to  cause 
the  surveys,  maps  and  profiles  to  be  made,  required  by  them  in  the 
course  of  their  proceedings ;  and  it  is  further  confirmed,  in  the  most 
explicit  manner,  by  the  succeeding  section  of  the  act  which  provides 
for  the  commissioners  receiving,  in  addition  to  their  own  fees,  all 
reasonable  expenses  for  maps,  surveys  and  plans.  2  Revised  Laws, 
422,  §  189.  There  is,  therefore,  not  only  no  provision  giving  the 
person  or  persons  who  may  make  surveys,  maps,  plans  and  profiles, 
under  the  employment  of  the  commissioners,  the  right  to  demand 
compensation  from  the  city,  either  by  suit  or  mandamus,  but,  on 
the  other  hand,  the  right  to  receive  the  compensation  for  such 
services  is  by  this  section  expressly  confined  to  the  commissioners. 
While  the  act  of  1815  has  prescribed  some  changes  respecting  some 
of  the  proceedings  to  be  taken  for  opening  parks  and  public  squares, 
it  has  left  the  preceding  law  wholly  unaffected  in  its  provisions  con- 
cerning this  class  of  services.  Laws  of  1815,  chap.  153.  Com- 
pensation for  them  are  claims  against  the  commissioners,  who  alone 
are  employed  to  receive  the  amount  from  the  city,  and  disburse  it 
among  the  subordinates  employed  by  them,  and  to  the  same  effect  is 
Laws  of  1862,  chap.  483,  §  5. 

The  proceedings  are  purely  statutory,  and  that  is  the  remedy 
prescribed  by  the  terms  of  the  law,  by  which  the  surveyor  and  the 
persons  connected  with  his  employment  are  to  be  remunerated  for 
their  services ;  and  it  is  the  only  remedy  afforded  by  the  statute  for 
such  remuneration.  And  where  that  is  the  case,  the  rule  is  well 
settled  that  no  other  remedy  than  the  one  prescribed  can  be  pur- 
sued. Almy  V.  Harris,  5  Johns.  175;  Stafford  v.  IngersoU,  3  Hill, 
89  ;  Cook  v.  Kelly,  12  Abb.  35  ;  S.  0.,  14  id.  466 ;  Dudley  v.  Mayhew, 
3  N.  Y.  9.  The  applications  made  by  the  relator,  Bagley,  were 
properly  denied  upon  this  ground.  He  was  neither  entitled  to  the 
writ  of  mandamus  nor  to  the  maintenance  of  any  other  proceedings 
whatsoever  against  the  city  nor  any  of  its  officers  for  the  recovery 
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of  his  remimeration.  His  remedy  is  solely  and  exclnsiyely  that 
giren  by  tJie  statute,  which  contemplates  and  provides  for  the  pres- 
entation of  his  claims  by  the  commissioners  as  a  portion  of  their 
expenditures,  and  its  satisfaction  by  their  disbursement  of  the 
amount  received  for  that  purpose.  Whether  even  that  remedy  has 
not  been  lost  by  the  taxation  of  the  commissioners'  bills  without 
including  those  of  the  surveyors  at  the  same  time,  it  is  not  necessary 
now  to  decide. 

The  right  of  the   commissioners  to  the  writ  of  mandamus  to 
enforce  payment  of  their  claims,  arising  out  of  the  proceedings  to 
straighten  and  widen  Broadway,  open  Sixty-eighth  street  and  extend 
Madison  avenue,  depends  upon  other  provisions  contained  in  the 
act  of  1813,  already  referred  to.    It  is  claimed  in  their  behalf  that 
the  right  exists,  whether  their  claims  are  payable  under  the  terms 
of  the  act,  directly  out  of  the  funds  provided  by  the  assessments,  or 
may  be  enforced  as  general  liabilities  against  the  city.    But  even 
though  demands  against  corporate  officers  or  corporations  them- 
selves may,  under  certain  circumstances,  be  enforced  by  mandamus, 
where  an  action  for  damages  may  also  be  maintained  in  favor  of 
the  claima\its,  the  courts  have  not  yet  gone  so  far  as  to  hold  that  it 
may  be  done  where  the  action  can  be  maintained  for  the  recovery  of 
money  claimed  to  be  due  and  owing.    On  the  contrary,  then,  it  is 
held  that  the  action  for  the  recovery  of  the  money  or  debt  due  is 
entirely  adequate  and  complete  for  the  party's  redress,  and  he  is 
accordingly  confined  to  that  remedy.     People  v.  Mayor  of  New 
York,  25  Wend.  680;  People  v.  Thompson,  25  Barb.  75;  People  v. 
Supervisors  of  UhenangOy  11  N.  Y.  563 ;  People  v.  Supervisors  of 
Fulton,  14  Barb.  52.    The  claims  presented  for  payment  by  the 
commissioners  are  very  much  like  those    adjudicated  in    these 
authorities,  and  for  the  enforcement  of  which  the  writ  of  mandamus 
was  denied.    They  are  claims  for  the  recovery  of  definite  and  specific 
sums  of  money,  and  for  that  reason  the  appropriate  subjects  of 
ordinary  actions  at  law,  unless  payable  exclusively  out  of  the  fund 
created  by  the  assessments.    If  demands  due  from  the  corporation 
could,  as  a  general  principle,  be  enforced  by  the  writ  of  mandamus 
against  one  of  its  officers,  there  would  be  no  need  of  a  legal  action 
for  their  recovery.    The  action  would  then  become  the  exception, 
instead  of  the  writ,  as  the  latter  is  at  present  under  well-settled 
principles  of  law.    Besides,  if  the  claims  are  due  from  the  city,  as 
other  debts  owed  by  it  are,  that  of  itself  would  be  a  good  reason  for 
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denying  applications  for  their  payment  through  the  writ  of  manda- 
mns  against  one  of  its  officers. 

By  thtf  statute  under  which  the  commissioners  proceeded,  the 
assessments  for  henefits  derived  by  adjacent  and  other  property  own- 
ers from  the  improvements  made  are  rendered  the  final  source  from 
which  all  payments  are  to  be  received.  The  expenses  in  the  end  are 
all  to  be  borne  by  persons  owning  or  interested  in  the  property 
benefited.  2  Sevised  Laws,  419,  §  185.  But,  before  the  funds  can 
be  derived  from  that  source,  expenditures  are  required  to  be  made 
to  persons  who  may  be  divested  of  their  property  for  the  purpose  of 
making  the  improvements,  and  also  to  pay  expenses  incident  to  the 
proceedings  themselves.  Great  injustice  would  often  be  produced 
by  deferring  their  payment  until  the  assessments  could  be  collected. 
Accordingly,  the  legislature  did  not  render  their  payment  depend- 
ent upon  that  contingency.  The  amounts  which  might  become 
due  for  these  objects  were  not  in  the  first  instance  required  to  be 
paid  out  of  the  funds  derived  from  the  assessments.  But,  for  the 
payment  of  awards  for  property  taken,  proceedings  by  way  of  actions 
against  the  mayor,  etc.,  were  provided  after  the  expiration  of  four 
months  from  the  confirmation  of  the  commissioners'  report  2  Ee- 
vised  Laws,  418,  §  183.  And  as  to  the  fees  and  expenditures  of  the 
commissioners,  an  unqualified  duty  of  payment  was  imposed  upon 
the  same  body.    Id.  422,  §  189. 

It  is  claimed  in  behalf  of  the  commissioners,  that  as  the  law  pro- 
vides expressly  for  a  remedy  by  action  in  favor  of  the  owners  of 
property  taken  for  the  purposes  of  the  improvements,  and  omitted 
to  do  the  samc^  for  the  recovery  of  the  fees  and  expenses  of  the 
commissioners,  an  action  for  the  latter  cannot  be  sustained.  But 
that  result  does  not  and  cannot  follow  from  this  omission,  if  enough 
can  still  be  found  in  the  act  to  warrant  an  action  at  law  in  their 
favor,  without  the  aid  of  the  other  provision.  The  point  to  be  con- 
sidered is,  whether,  under  the  settled  principles  of  law  relating  to 
this  subject,  sufficient  has  been  provided  to  secure  to  them  the  right 
to  maintain  actions  at  law  in  which  their  expenses  and  compensation 
can  be  recovered.  That  there  has  would  seem  to  follow  from  the  fact 
that  no  remedy  against  the  fund  to  be  produced  by  the  assessments 
has  either  expressly,  or  by  reasonable  implication,  been  given  them; 
and  from  the  positive  provision  made,  without  qualification,  that 
the  compensation  and  reasonable  expenses  of  the  commissioners 
for  maps,  surveys,  plans,  clerk  hire,  and  other  necessary  expenses 
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and  disbursements,  should  be  paid  by  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York ;  that  the  amounts  paid  should 
be  included  in  the  assessments  made  upon  persons  benefited  by  the 
improyement,  and  that  the  city  should  be  re-imbursed  &om  that 
source.  2  R  L.  419,  422,  §§  185,  189.  By  section  185  the 
moneys  paid  for  charges  and  expenses  of  the  estimate,  assessment 
and  report  that  may  be  made,  and  all  such  other  expenses  and  dis- 
bursements and  charges  as  may  properly  attend  the  proceedings 
taken  to  open,  enlarge,  extend  or  otherwise  improve  streets,  are  to 
constitute  a  claim  for  this  re-imbursement  This  provision  clearly 
contemplates  their  payment  before  the  collection  of  the  assess- 
ments, and  payment,  too,  by  the  mayor,  aldermen  and  commonalty, 
for  that  is  the  body  to  be  re-imbursed  by  the  provision  made.  In 
this  respect  it  is  in  complete  harmony  with  the  succeeding  provis- 
ion contained  in  the  other  section  referred  to,  and  that  provides  for 
the  payment  to  be  made  by  the  city,  and  for  including  the  amounts 
paid  in  the  assessments.  By  these  provisions  the  duty  of  the  city 
to  pay  is  rendered  complete,  not  out  of  the  assessments,  but  gen- 
erally, and  after  payment,  the  amounts  paid  are  to  be  re-imbursed 
to  it  from  the  assessments.  It  would  be  difficult  to  create  such  an 
obligation  by  clearer  terms.  No  room  appears  to  be  left  for  doubt 
upon  the  subject. 

That  such  an  obligation  to  pay  may  be  enforced  by  action,  and 
that  an  action  is  the  appropriate  mode  of  enforcing  it,  is  well  sus- 
tained by  authority.  "If  a  new  right  is  created  by  statute,  and  no 
remedy  is  prescribed  for  the  party  aggrieved  by  the  violation  of 
such  right,  the  court,  upon  the  principle  of  a  liberal  or  comprehen- 
sive interpretation  of  the  statute,  will  presume  that  it  was  the  inten- 
tion of  the  legislature  to  give  to  the  party  aggrieved  a  remedy  by 
a  common-law  action  for  the  violation  of  his  statutory  right,  and  he 
will  be  permitted  to  recover  in  an  appropriate  action  founded  upon 
the  statute."  Clark  v.  Brown,  18  Wend.  213,  220.  This  principle 
clearly  includes  the  claims  of  the  commissioners  for  their  services 
and  expenses  in  opening,  extending  and  widening  the  streets  refer- 
red to,  and  it  is  well  sustained  by  other  cases  relating  to  the  same 
subject  Ewen  v.  Jones,  6  Mod.  27 ;  Braithwaite  v.  Skinner,  6 
Mees.  &  Wels.  326,  327 ;  Dudley  v.  Mayhew,  3  N.  Y.  915 ;  Stafford 
T,  Mayor,  etc.,  6  Johna  1 ;  S.  C,  7  id.  641.  Writs  of  mandamus  were, 
therefore,  properly  denied  in  these  applications  of  the  comnp^ission- 
ers  on  the  ground  mentioned  in  the  orders  appealed  frouL 
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It  Beems  to  have  been  supposed  by  the  appellants'  connsel  that 
cases  were  before  the  court  in  which  commissioners'  claims  were 
made  for  proceedings  to  locate  and  lay  out  the  Hiyerside  park. 
That,  howeyer,  proves  to  be  a  misapprehension,  and  for  that  reason 
it  is  unnecessary  to  consider  the  eflfect  of  the  provisions  of  the  act 
of  1815  concerning  such  improvements. 

The  orders  appealed  from  are  right,  and  they  should  be  affirmed, 
with  costs. 

Orders  affirmed^  vnth  costs. 


Hallgabtek  et  al.  v.  Egkebt  et  al,  appellants. 

Bedew  ofdedeion  of  <me  judge  by  another. 

A  resettlement  of  a  case  was  made  by  a  judge,  pursuant  to  a  preyious  order 
giving  leaye  to  applj,  made  by  another  judge.  The  order  resettling  the 
case  was  appealed  from  by  the  defendants,  and  affirmed  by  the  general  term 
by  defkult.  A  motion  was  then  made  before  a  third  j  astice  to  have  the  previ- 
ous orders  vacated,  which  motion  was  denied.  Meld,  that  the  denial  of  the 
motion  was  right. 

Appeal  from  an  order  denying  a  motion  of  defendants  William 
Eckert  and  others,  to  vacate  an  order  resettling  a  case.  This 
action  was  tried  before  Mr.  Justice  Van  Brunt  and  a  jury,  and 
judgment  was  rendered  for  plaintiffs  Lazurus  Hallgarten  and  others. 
An  appeal  was  taken  to  the  general  term  where  the  judgment  was 
reversed,  and  a  new  trial  ordered.  After  the  entry  of  the  reversal 
order  the  plaintiffs  obtained  from  Mr.  Justice  Daniels  leave,  on 
payment  of  costs  to  defendant,  to  apply  for  the  resettlement  .of  the 
case  by  striking  out  a  specific  exception,  upon  which  the  reversal 
was  ordered.  Justice  Van  Brunt  thereafter,  and  on  the  18th  July, 
1873,  struck  out  the  exception  in  question.  The  defendants  appealed 
from  this  order  to  the  general  term,  which  affirmed  the  same.  On 
July  24,  the  plaintiffs  appealed  to  the  court  of  appeals  from  the 
order  reversing  the  judgment  On  September  30,  1873,  the  court 
of  appeals  denied  plaintiffs'  motion  to  remit  the  cause  to  the  general 
term,  for  leave  to  move  for  a  re-argument  of  the  appeal,  on  the 
ground   of  the  resettlement  of  the  case,  and  ordered  that  the 
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plaintiffs  have  leave  to  enter  an  order  dismissing  their  appeal  to 
that  court  on  payment  of  the  costs  of  such  appeal.  The  plaintiffs 
haying  taken  no  action  nnder  this  order,  and  sabseqnent  notice  of 
argument  in  the  court  of  appeals  haying  been  giyen  by  both  parties, 
the  defendants  moved  to  vacate  the  order  resettling  the  case.  This 
motion  was  denied  by  Mr.  Justice  Donohue  at  special  term,  and 
from  such  denial  the  present  appeal  is  taken. 

Jcuxih  A.  OrosSj  for  appellant,  cited  Belmont  v.  Erie  Ry.  Cb.,  52 
Sarb.  637 ;  Erie  By.  Co.  v.  Bamsey,  57  id.  449 ;  Wetmore  v.  Lowy 
34  id.  515 ;  Erie  By.  Co.  v.  Bamsey,  45  N.  Y.  637 ;  Kirby  v.  Mtz- 
pairicky  18  id.  484;  Swarthout  v.  Curtis,  4  id.  417;  Ely  Y.HoltoUy 
15  id.  595 ;  Tomphins  v.  Hyatt,  19  id.  535  ;  Clark  v.  Brooks,  %  Abb. 
(N.  S.)  405. 

Sigismund  Kaufman  and  Lewis  Sanders,  for  respondents. 

Lawbenoe,  J.  The  order,  made  at  the  special  term  by  Mr. 
Justice  DoNOHUB,  was  right,  and  should  be  affirmed.  The  resettle- 
ment of  the  case,  in  this  action,  was  made  by  Judge  Vait  Bbukt, 
pursuant  to  an  order  made  at  the  special  term  on  the  14th  of  July, 
1873,  by  Mr.  Justice  Daniels.  From  that  order  no  appeal  was 
taken  by  the  defendants,  and  the  time  for  taking  such  appeal  has 
lopg  since  expired. 

The  order  made  by  Judge  Vak  Bbunt,  pursuant  to  the  order  of 
Justice  Dakiels,  was  appealed  from  by  the  defendants,  and  this 
court,  on  the  20th  of  January  last,  affirmed  that  order  by  default. 

The  application  made  to  Justice  Dokohub  was  for  the  purpose 
of  having  the  orders  of  Justices  Daniels  and  Vak  Bbunt  vacated. 
To  countenance  such  a  practice  would  be  to  allow  ovtQ  justice  at 
special  term  to  review  and  reverse  the  order  of  another  justice  made 
at  special  term.  There  is  no  such  practice,  and  no  provision  of  the 
Code  with  which  we  are  familiar  which  permits  it.  In  this  case 
such  practice,  even  if  it  existed,  should- not  be  followed,  because  the 
order  for  the  resettlement  has  been  acted  upon,  and  such  action, 
as  above  stated,  has  been  approved  by  this  court. 

The  order  is  affirmed,  with  costs. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed. 
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Seebeb,  appellant,  y.  Schkeider  et  ah 
Speeifle  performatiee — diicharge  of  ineunibrajices. 

The  plaintiff  contracted  to  sell  a  farm  to  the  defendant  for  $12,000,  to  be  paid 
bj  the  defendant's  bond  and  mortgage  thereon  for  $6,000,  and  the  convey- 
ance hj  the  defendant  to  the  plaintiff  of  two  city  lots.  The  farm  was  to  be 
conveyed  "  free  of  incumbrance/'  and  the  deed  to  be  delivered  November  1, 
1867.  On  that  day  the  plaintiff  did  not  perform  or  tender  performance  on 
his  part,  and  the  time  was  not  extended.  The  title  to  the  farm  was  then  in 
a  third  person,  who  was  not  shown  to  be  ready  to  convey  it ;  and  there  weie 
Judgments  and  mortgages  which  were  subsisting  liena  on  the  premises; 
although  it  was  agreed  between  the  parties  that  the  holder  of  the  incum- 
brances should,  on  the  day  the  contract  should  be  performed,  satisfy  them, 
and  receive  in  place  thereof  the  mortgage  for  $6,000  upon  the  farm,  to  be 
given  by  the  purchaser.  Held,  that  without  a  release  or  discharge  of  the 
incumbrances,  the  plaintiff  could  not  insist  upon  a  specific  performance  of 
the  contract  by  the  defendant. 

Appeal  from  a  judgment  in  favor  of  defendants  dismissing  the 
complaint  in  an  action  tried  by  the  court  without  a  jury. 

This  action  was  for  the  specific  performance  of  or  damages  for 
the  breach  of  a  contract  in  writing,  made  on  the  16th  day  of  Octo- 
ber, 1871,  between  the  plaintiff,  Gilbert  T.  Reeder,  and  Charles  G. 
Schneider,  one  of  the  defendants,  for  the  sale  by  the  plaintiff  of  his 
farm  in  Westchester  county  to  Schneider  for  $12,000,  to  be  paid  by 
Schneider's  bond  and  mortgage  on  the  farm  for  $6,000,  and  the  con- 
veyance by  Schneider  to  the  plaintiff  of  two  lots  of  land  in  the  city 
of  New  York,  subject  to  a  $9,000  mortgage.  The  farm  was  to  be 
conveyed  free  of  incumbrance,  and  the  deed  to  be  delivered  on 
November  1,  1871.  The  evidence  on  the  trial,  which  was  had 
before  Mr.  Justice  Mullen,  without  a  jury,  was  quite  conflicting. 
The  learned  justice  below  found,  first,  the  execution  of  the  contract 
as  above  stated ;  second,  that  at  the  time  specified  for  the  delivery 
of  the  deeds,  the  plaintiff  did  not  perform  or  tender  performance  of 
the  contract  on  his  part;  third,  that  on  the  said  1st  of  November, 
1871,  there  were  judgments  to  the  amount  of  $3,457.49,  which  were 
a  lien  on  the  farm ;  fourth  and  fifth,  that  the  title  to  the  farm  was 
in  one  Mrs.  Shirley,  and  it  was  not  shown  that  she  was  ready  to 
convey  it,  or  had  authorized  any  one  to  act  for  her  in  the  matter. 
The  complaint  was  dismissed,  and  from  the  defendant's  judgment 
for  such  dismissal,  is  this  appeal. 
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The  plaintiff's  yersion  of  the  transaction  was  that  the  time  for 
the  delivery  of  the  deeds  was  extended,  hy  consent,  to  complete  the 
abstract  of  title  to  the  defendant's  lots,  and  that  the  plaintiff  had 
ready  to  be  delivered  to  the  plaintiff,  a  release  of  all  incumbrances, 
save  those  which  it  was  understood  by  all  the  parties  were  to  be 
taken  up  by  the  delivery  of  the  defendant's  mortgage  to  the  cred- 
itors. The  fourth  and  fifth  findings  above  were  corrected  by  find- 
ings at  the  request  of  the  plaintiff,  that  the  title  was  in  one  Dubois, 
and  not  in  Mrs.  Shirley. 

Edward  T,  Barttett,  for  appellant  The  judge  below  was  mis- 
taken in  his  opinion  that  '*  to  entitle  the  plaintiff  to  maintain  an 
action  of  damages  for  breach  of  the  contract  for  the  exchange  of 
lands,  or  for  a  specific  performance  of  it,  the  plaintiff  must  aver  and 
prove  either  actual  pei^ormance  or  specific  performance  on  his  own 
part"  He  fails  to  recognize  the  exceptions.  Fry  on  Spec.  Perform., 
§  619;  ffubbellT.  Von  Schoening,  49  N.  Y.  331 ;  More  v.  Smedburghy 
8  Paige,  600 ;  Spencer  v.  Spencer^  11  id.  302 ;  Vieh  v.  Troy  dk  Bob- 
ton  R.  R.  Co.,  20  N".  Y.  184;  Reformed  Protestant  Church  y.  Mott, 
1  Paige,  77.  The  incumbrances  were  but  formal,  as  all  the  parties 
had  arranged  for  them  by  agreement. 

Nicholas  QuackenboSy  for  respondents,  cited  Hinckley  v.  Smithy 
51  N.  Y.  21 ;  Sherman  v.  Wright,  49  id.  231 ;  Peters  v.  Delaplaine, 
id.  367;  St.  John  y.  Benedict,  6  Johns.  Ch.  117;  First  National 
Bank  of  BalUton  v.  Insurance  Go.  of  North  America,  60  N.  Y.  43 ; 
32  Barb.  194 ;   Union  Bank  of  Sandusky  v.  Torrey,  2  Abb.  268. 

Lawbencb,  J.  The  learned  justice  before  whom  this  cause  was 
tried  at  special  term  has  found,  as  matter  of  fact,  that  on  the  1st  day 
of  November,  1871  (the  time  specified  in  the  contract  for  the 
delivery  of  the  deeds),  the  plaintiff  did  not  perform  the  contract 
on  his  part,  nor  did  he  tender  a  performance.  Also,  that  on  the 
Ist  of  November,  1871,  there  were  judgments  against  the  plaintiff 
in  Westchester  county,  to  the  amount  of  1;3,451.49,  which  said 
judgments  were  unsatisfied  of  record,  and  a  lien  on  the  farm 
which  the  plaintiff  had  contracted  to  convey  to  the  defendant, 
Charles  G.  Schneider. 

Also,  it  was  agreed  between  the  parties  that  William  P.  Shirley, 
who  was  the  owner  of  the  Van  Tassell  and  Orasto,  and  Lynch 
Vol.IILN.Y.Ekp.  — 14 
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and  Bell  mortgages^  was^  on  the  day  the  contract  should  be 
actually  performed,  to  satisfy  said  mortgages,  and  the  Ibbotson 
judgment  of  1800,  and  receive  in  the  place  thereof  the  mortgage 
of  16,000,  to  be  executed  in  pursuance  of  the  terms  of  the  con- 
tract, on  the  Westchester  property,  and  that  the  Building  Material 
Company  judgment  of  12,651,  and  the  Bell  judgment  of  1779.18, 
against  the  plaintiff,  were  released  to  the  defendant,  Charles  G. 
Schneider,  as  liens  on  said  Westchester  property,  the  said  releases 
having  been  duly  executed  prior  to  November  1, 1871,  and  ready 
for  delivery  on  that  day.  He  also  finds  that  the  title  to  said 
Westchester  property  was  on  the  1st  day  of  November,  1871,  in 
one  Samuel  P.  Dubois,  and  that  on  the  11th  day  of  February, 
1872,  it  became  vested  in  Caroline  C.  Shirley.  He  refused  to 
find  that  the  time  for  performing  the  contract  was  extended  by 
mutual  consent  of  the  parties. 

We  have  looked  into  the  evidence  contained  in  the  printed 
case,  and  see  no  reason  for  reversing  the  conclusion  reached  by 
the  justice  on  these  points. 

The  evidence  as  to  the  extension  of  the  time  of  performance 
was  directly  conflicting,  and  there  is  therefore  no  ground  for  inter- 
fering with  the  finding. 

The  plaintiff  not  having  been  in  readiness  to  perform  on  the 
day  specified  in  the  contract,  and  there  having  been  no  extension 
by  the  defendant,  it  is  difficult  to  see  on  what  ground  a  specific 
performance  of  the  contract  can  be  claimed.  It  will  be  observed, 
that  while  releases  of  the  judgment  of  the  Building  Material  Com- 
pany and  of  Bell  had  been  actually  obtained,  and  were  ready  for 
delivery  to  Schneider  on  the  1st  of  November,  the  mortgages  of 
Van  Tassel  and  Crasto,  and  of  Lynch  and  Bell,  and  also  the  Ibbot- 
son judgment,  remained  subsisting  and  unsatisfied  liens  on  the 
property  on  the  1st  of  November,  and  that  as  to  these  latter,  it 
was  agreed  between  the  parties  that  Shirley,  who  owned  them, 
was,  on  the  day  the  contract  should  be  performed,  to  satisfy  them, 
and  receive  in  place  thereof  the  mortgage  of  t6,000  on  the  West- 
chester property. 

We  cannot,  under  these  circumstances,  distinguish  this  case  from 
the  recent  case  of  Hinchley  v.  Smith,  51  N.  Y.  21,  decided  by  the 
commission  of  appeals.  In  that  case  the  plaintiff  had  contracted 
to  sell  certain  premises  to  the  defendant,  "free  of  incumbrances,'' 
for  t2, 500,  which  sum  the  defendant  agreed  to  pay  —  $500  when 
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the  deed  was  deliyered,  and  to  give  her  bond  and  mortgage  for  the 
balance.  The  premises  were  incumbered  by  mortgage  to  the  amount 
of  $3,000,  and  remained  so  incumbered  at  the  time  of  the  trial  of 
the  suit  for  specific  performance. 

The  plaintiff  tendered  a  deed  at  the  time  specified  in  the  contract 
The  defendant  had,  prior  to  that  time,  written  that  she  could  not 
make  the  payment  as  agreed,  and  that  she  declined  to  take  the 
premises.  It  was  proyed  by  the  plaintiff  that  he  had  verbally 
arranged  with  the  holders  of  the  mortgages  that  they  should  take 
the  mortgage  to  be  given  by  the  defendant  and  release  their  mort- 
gages. 

The  complaint  having  been  dismissed,  it  was  held  on  appeal  that 
there  was  no  error  and  that  a  tender  of  a  deed,  without  releases  of 
mortgages,  was  not  an  offer  to  perform  the  contract,  and  that  the 
notice  by  the  defendant  of  her  intention  not  to  perform  did  not 
relieve  the  plaintiff  fi*om  the  necessity  of  having  the  mortgages  dis-* 
charged  before  a  specific  performance  could  be  adjudged. 

The  mortgages  held  by  Shirley  never  were  released  to  the  defend- 
ant, nor  in  any  way  discharged,  and  without  such  release  or  discharge 
the  case  just  quoted  clearly  shows  that  the  plaintiff  could  not  insist 
on  a  specific  performance.  As  to  the  various  exceptions  taken  by 
the  plaintiff  to  the  findings  of  fact,  it  seems  suf&cient  to  say  that 
the  first,  second  and  third  findings  are  supported  by  evidence  given 
upon  the  trial.  That  the  fourth  and  fifth  findings  are  corrected  by 
the  sixth  and  seventh  findings  in  the  requests  of  the  plaintiff,  and 
that  each  and  every  of  the  refusals  to  find  as  requested  are  sup- 
ported by  some  evidence  given  on  the  trial. 

The  evidence  of  the  witness,  Fluellen,  in  the  view  which  we  have 
taken  of  this  case,  even  if  improperly  received,  could  not,  in  any 
way,  prejudice  the  plaintiff,  it  being  confined  simply  to  the  value 
of  the  Westchester  property. 

The  judgment  below  is  therefore  afi&rmed,  with  costs  to  the 
respondents. 

DATiSy  P.  J.9  and  Dakiels,  J.^  concurred. 

Judgment  affirmed. 
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People  ex  ret  Purseb,  appellants,  v.  Greeit,  comptroller,  etc. 

Niw  York  city — opening  streets  —  clerical  sermcesto  eommissUnurs  —  Manda- 
mus, 

Certain  acts  of  the  legislature  (Laws  1818,  chap.  87 ;  1867,  chap.  697)  provided 
for  a  compensation  to  commissioners  appointed  in  proceedings  for  opening 
streets  in  the  city  of  New  York,  for  their  own  services,  and  "  reasonable 
expenses/'  for  *'  clerk  hire  "  and  "  necessary  disbursements  for  clerical  ser- 
vices/' all  of  which  were  to  be  ascertained,  and  taxed  and  paid  to  said  com- 
missioners. HM,  that  no  power  was  conferred  upon  the  commissioners  to 
emploj  a  derk  who  would  thereby  take  an  official  or  other  relation  toward 
the  city  entitling  him,  as  an  independent  officer  or  agent,  to  perform  duties 
or  services  for  which  the  corporation  would  be  bound,  ex  contractu,  or  other- 
wise, to  pay  him. 

No  privity  of  contract  springs  up  between  the  corporation  and  a  person 
employed  by  commissioners  as  clerk,  or  to  perform  any  other  labor  for  the 
expense  of  whose  services  they  are  to  be  allowed  as  disbursements.  And 
although  such  person  has  no  right  of  action,  mandamus  will  not  lie  to 
enforce  a  claim  for  his  services. 

Appeals  from  orders  of  the  special  term  denying  motions  for 
writs  of  mandamus.  The  proceedings  were  instituted  in  behalf 
of  George  H.  Purser,  the  relator,  to  compel  the  payment  by  Andrew 
H.  Green,  comptroller  of  the  city  of  New  York,  of  claims  by 
said  relator  for  services  as  clerk  employed  by  commissioners  in  vari- 
ous street  openings  in  that  city.  The  facts  appear  sufficiently  in  the 
opinion. 

T.  0.  T.  Buckley,  A.  J,  Vanderpoel  and  Allison  d  Shaw,  for 
appellants. 

E,  Delafield  Smith,  and  Dexter  A.  Hawkins,  for  respondent 

Davis,  P.  J.  The  relator  moved,  at  special  term,  in  ten  cases  (all 
having  the  same  title),  for  peremptory  writs  of  mandamus,  com- 
manding the  respondent,  as  comptroller,  etc.,  to  pay  to  him  divers 
sums,  amounting  in  the  aggregate  to  $113,550,24,  besides  interest 
for  his  services  as  clerk,  in  divers  street  openings  in  said  city,  and  in 
laying  out  Riverside  park,  and  for  alleged  room  rent,  and  for  servi- 
ces in  copying  reports  in  said  matters. 

The  affidavits  on  the  part  of  the  respondent,  read  in  opposition 
to  the  motion,  deny  in  substance  that  the  respondent  has  in  his 
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handsy  or  under  his  control,  money  collected  in  said  seyeral  matters 
snfBieient  to  pay  said  demands  respectively,  or  any  part  of  them ;  and 
that  he  has  any  special  fund  for  that  purpose.  And  they  alleged 
also  in  substance  that  the  relator  has  been  paid,  within  the  last  fiye 
years,  upon  similar  claims,  in  the  matter  of  other  street  openings, 
the  sum  of  $132,058.50,  which  was  more  than  an  adequate  compen- 
sation, and  more  than  he  was  equitably  entitled  to  receive  for  all  the 
sei-vices  he  has  rendered,  and  room  rent  furnished  in  said  proceed- 
ings ;  and  that  the  city  is  entitled  to  set  up  the  said  excessive  pay- 
ment as  an  offset  or  counter-claim  in  an  action  for  his  present 
demands.  The  respondent  also  insists  that  the  relator  has  an  ade- 
quate remedy  by  action,  if  he  is  entitled  to  any  remedy. 

The  court,  at  special  term,  denied  the  several  motions,  on  the 
ground,  as  stated  in  the  orders,  that  the  relator  has  a  remedy  by 
action. 

If  the  relator  have  any  claim  against  the  city,  which  can  be 
enforced  either  by  action  or  mandamus,  for  the  several  demands 
specified  in  his  affidavits,  it  must  arise  under,  and  depend  upon  the 
provisions  of  the  statutes  relative  to  street  openings,  and  the  laying 
out  of  said  Eiverside  park,  to  which  such  proceedings  in  street 
openings,  so  far  as  they  affect  the  questions  arising  here,  are  applied. 
See  Laws  of  1867,  chap.  697,  §  6.  Section  189  of  chapter  87  of, 
the  Laws  of  1813  (Valentine's  Laws,  1207)  provides :  "  That  the 
commissioners  appointed  under  and  by  virtue  of  this  act,  for 
any  of  the  purposes  aforesaid,  who  shall  enter  upon  the  duties 
of  their  appointment,  shall  each  be  entitled  to  receive  the  sum  of  not 
more  than  $4,  besides  all  reasonable  expenses  for  maps,  surveys  and 
plans,  clerk  hire,  and  other  necessary  expenses  and  disbursements, 
for  each  day  they  shall  respectively  be  actually  employed  in  the 
duties  of  their  appointment — the  same  to  be  paid  by  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  and  included 
in  the  before-mentioned  assessment  upon  the  persons  and  parties 
deemed  to  be  benefited  by  the  operation  and  improvement  which 
shall  have  occasioned  the  appointment  of  said  commissioners.^'  Sec- 
tion 12  of  the  act  of  April  20, 1839  (Laws  of  1839,  chap.  209),  made 
provision  for  the  taxation  of  the  costs,  charges  and  disbursements 
provided  for  in  the  above  section  of  the  act  of  1813.  The  act  enti- 
tled "  An  act  to  prevent  fraud  in  the  opening  and  laying  out  of 
streets  and  avenues  in  the  city  of  New  York,"  passed  April  24, 1862 
(Laws,  1862,  chap.  483),  provides  that  the  compensation  to  the 
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commissioners^  in  any  proceeding  thereafter  to  be  commenced^ 
for  the  opening  or  altering  of  any  street,  in  the  city  of  New  York, 
north  of  Fourteenth  street,  shall  not  exceed  in  the  aggregate,  excln- 
sive  of  necessary  disbursements  thereinafter  mentioned,  the  sum  of 
thirty  cents  a  foot  for  the  lineal  extent  of  the  street  or  avenue,  or 
the  portion  thereof  to  be  opened  or  altered  (§  1) ;  and  the  fifth 
section  of  that  act  declares  ^'  that  no  costs,  charges  or  expenses  of 
any  description  shall  be  allowed  in  such  proceedings,  or  charged  on 
any  lands  affected  thereby,  except  the  compensation  of  the  commis- 
sioners, as  aboye  limited,  and  their  necessary  disbursements  for  clerical 
seryices  in  copying,  comparing  or  correcting  said  maps  or  profiles, 
extracting  boundary  lines  from  title  papers,  preparing  the  said 
diagrams  and  extracts,  and  keeping  the  proper  minutes  of  said  pro- 
ceedings; and  also  for  surveys  and  maps  thereof  when  specially 
directed  by  the  court ;  and  also  for  room  rent  actually  paid  but  in 
no  case  to  exceed  tl  per  day ;  for  advertising,  printing,  or  posting 
any  notices  required  by  law,  and  for  any  other  necessary  incidental 
expenses  not  exceeding  $100."  The  sixth  section  of  the  same  act 
provides  for  the  taxation  of  the  bill  of  costs,  charges  and  expenses, 
and  for  the  notice  to  be  given  thereof.  The  relator  in  his  several 
affidavits  states  that  he  was  appointed  by  the  commissioners  their 
clerk,  and  employed  by  them  to  draft  and  copy  their  reports,  "which 
rendered  it  necessary  to  employ  a  large  number  of  clerks  and 
others,  and  to  hire  certain  rooms  used  by  said  commissioners  and 
clerks." 

It  was  understood  to  be  conceded  on  the  argument  by. the  respect- 
ive counsel,  that  the  authority  of  the  commissioners  to  appoint  or 
employ  the  relator  as  clerk  is  to  be  found  altogether  in  the  section 
of  the  act  of  1813  above  quoted  ;  and  if  it  were  not  so  conceded,  ft 
is  apparent  that  the  whole  of  such  power  is  derived  from  the  lan- 
guage of  that  section  and  the  subsequent  modifications  thereof 
above  referred  to. 

It  will  be  seen,  therefore,  that  section  189  of  the  act  of  1813  is 
simply  declaratory  of  what  the  commissioners  are  entitled  to 
receive  from  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York.  To  them  is  allowed  a  per  diem  for  each  commissioner 
not  exceeding  14  per  day,  and  their  "reasonable  expenses  for  maps, 
surveys  and  plans,  clerk  hire  and  other  necessary  expenses  and  dis- 
bursements." The  act  of  1862  modifies  the  compensation  of  the 
commissioners,  so  far  as  to  declare  that  it  "  shall  not  exceed  in  the 
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aggregate,  exclnsiye  of  the  necessary  disbursements  hereinafter 
mentioned,  the  sum  of  thirty  cents  per  foot  for  the  lineal  extent 
of  the  street  or  avenue  opened ; ''  and  it  defines,  in  the  sixth  sec- 
tion, with  more  precision,  the  ^^  necessary  disbursements  "  that  may 
be  allowed,  by  pointing  out  to  what  the  clerical  services  shall  be 
limited,  and  when  surveys  and  maps  thereof  may  be  included; 
what  sum  per  day  of  room  rent  actually  paid  may  be  allowed,  and 
what  advertising,  printing  and  posting,  and  then  closes  the  door  on 
all  other  incidental  expenses  beyond  the  limitation  ^'  not  exceeding 
$100." 

All  these  acts  provide  for  nothing  more  or  less  than  compensa- 
tion to  the  commissioners  for  their  own  services  and  expenses  and 
disbursements,  all  of  which  are  to  be  ascertained  and  taxed,  and 
paid  to  said  commissioners,  according  to  the  provisions  and  restric- 
tions of  clearly  expressed  statutes.  Undoubtedly  the  commis- 
sioners had  power  to  employ  the  relator  or  any  one  else  to  perform 
clerical  services.  That  power  is  necessarily  implied  in  the  words 
^  reasonable  expenses"  for  ^^ clerk  hire,"  as  it  is  stated  in  section 
189  of  the  act  of  1813,  and  in  words  "  necessary  disbursements  for 
clerical  services,"  as  it  is  expressed  in  the  act  of  1862 ;  nor  is  there 
any  doubt  that  such  reasonable  expenses  and  necessary  disburse- 
ments, when  properly  and  lawfully  ascertained,  are  to  be  paid  to 
the  commissioners. 

But  it  is  quite  another  question  whether  power  is  confen*ed  to 
appoint  a  clerk,  who  thereby  takes  an  official  or  other  relation 
toward  the  city,  entitling  him  as  an  independent  officer  or 
agent  to  perform  duties  or  services  for  which  the  corporation  is 
bound,  ex  contraciUf  or  otherwise,  to  pay  him,  or  be  subject  to  man- 
damus or  action.  The  phrase  "  expenses  of  clerk  hire,"  has  no 
greater  force  to  create  such  relation  between  the  person  who  per- 
forms the  clerical  service  and  the  city  than  the  words  "  horse  hire,"  in 
like  connection,  would  have  had  to  establish  like  relations  between 
the  city  and  the  owner  of  a  horse  that  might  be  temporarily  hired. 
In  short,  the  expenses  of  clerical  services  given  by  the  law  fall,  like 
all  the  other  necessary  disbursements  paid  or  incurred  by  the  com- 
missioners, into  the  sum  to  be  paid  to  the  commissioners  them- 
selves under  the  general  terms  of  "compensation"  and  "reasonable 
expenses  "  used  in  the  statute. 

No  privity  of  contract  springs  up  between  the  corporation  and  a 
person  employed  as  clerk,  or  to  perform  any  other  labor,  by  the 
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commissioners^  for  the  expense  of  whose  services  they  are  to  be  al- 
lowed as  disbursements  under  the  statute ;  nor  does  any  other  rela- 
tion or  privity,  for  such  persons  are  bound  to  take  notice  of  the  law 
and  to  see  that  the  statute  provides  for  payment  of  the  expenses 
incurred  in  their  employment  to  the  commissioners  as  taxable  dis- 
bursements, and  that  no  'other  mode  of  compensation  is  created ; 
and  they  are  bound,  therefore,  to  know  that  their  principal  is  the 
commissioners,  in  whose  service  they  are,  and  through  whom  alone 
their  compensation  is  to  be  paid.  If  this  were  not  so,  every  laborer 
employed  by  the  commissioners,  of  whatsoever  grade,  and  every  per- 
son who  furnishes  any  article  coming  within  the  term  "  necessary 
disbursements,''  is  at  liberty  to  sue  the  corporation  or  to  mandamus 
its  officers.  It  is  no  answer  to  this  view  to  say  that  it  imposes  too 
great  a  responsibility  upon  the  commissioners.  They  take  their 
position  cum  onere  under  the  statute  ;  and,  besides,  there  is  no  dif- 
ficulty on  their  part,  as  they  may  always  arrange  that  payment  of 
such  disbursements  as  may  be  deemed  burdensome  shall  be  made  to 
their  employees  when  payment  thereof  shall  be  made  to  them  by  the 
corporation  in  accordance  with  the  statute. 

Such  disbursements  are  to  be  taxed  under  the  statute  as  a  part  of 
the  bill  of  costs,  charges  and  expenses  allowed  to  the  commissioners, 
and  to  be  paid  to  them  by  the  mayor,  aldermen  and  commoualty  of 
the  city ;  and  there  is  no  provision  for  taxation  of  the  items  of 
disbursements  in  such  bills  in  favor  of  other  officers  or  persons. 

No  higher  right  to  prosecute  the  writ  of  mandamus  is  given  to 
the  relator  by  the  fact  that  taxation  has  been  made  of  his  charges. 
If  the  taxation  has  been  separate  and  in  his  favor,  as  an  individual 
claim  against  the  city,  it  is  probably  irregular  and  without  effect ; 
if  as  part  of  the  reasonable  expenses  of  the  opening  of  the  streets,  in 
favor  of  the  commissioners,  the  claim  is  one  for  them  to  enforce,  if 
it  can  be  enforced  at  all,  by  suitable  legal  proceedings  in  their  own 
names. 

The  fact  that  under  the  proceedings  in  the  last  five  years  for  the 
opening  of  streets,  the  position  of  clerk  to  the  commissioners  has 
assumed  the  magnitude  of  a  department  calling  for  compensation  al- 
most equal  to  150,000  a  year,  has  no  just  legal  effect  upon  the  ques- 
tion involved  in  these  cases.  It  is  enough  that  the  relator  and  the 
claim  he  attempts  to  assert  occupy  no  position  entitling  him  to  de- 
mand the  writ  of  mandamus  against  any  officer  of  the  city. 

The  court  below  did  not  consider  this  question,  as  it  appears  not 
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to  have  been  presented,  but  if  the  relator  has  by  any  possibility  a 
personal  right  of  recovery  against  the  city  it  must  exist  in  some  im- 
plied assumpsit  springing  out  of  his  employment  by  the  commis* 
sioners,  for  certainly  there  is  no  provision  of  statute  for  any  payment 
to  be  made  to  him.  And  in  this  view  his  remedy  could  be  pursued 
by  action  against  the  corporation.  Justice  Faxoheb,  whose  opinion 
in  the  court  below,  dissenting  from  the  conclusion  of  Babrett,  J., 
has  been  furnished  us,  recognizes  the  absence  of  privity  between  the 
relator  and  the  corporation.  He  says,  as  his  first  reason  why  a 
mandamus  should  be  issued :  "  There  is  no  privity  of  contract  be- 
tween the  relators  and  the  corporation.  The  work  performed  by 
them  was  performed  for  the  commissioners,  and  is  for  the  benefit  of 
the  general  public,  and  not  alone  for  the  corporation.  Nor  are 
they  employees  of  the  corporation.*' 

Assenting  substantially  to  the  premises  of  the  learned  judge,  we 
are  unable  to  yield  to  the  conclusion  that,  for  this  reason,  a  manda- 
mus will  lie.  Ko  creditor  has  a  right  of  action  for  his  debt  against 
a  debtor  of  his  debtor,  but  that  fact  goes  no  distance  toward  estab- 
lishing that  such  creditor  may  have  the  writ  of  mandamus  to  reach 
moneys  owing  to  his  debtor.  They  are  strangers  in  law,  and  no 
form  of  proceeding  is  in  this  State  availing  to  make  the  one  direct]|^ 
responsible  to  the  other. 

The  order  appealed  from  should  be  affirmed. 

Order  affirmed. 


DuPUT  V.  WuBTz,  executor,  etc.,  appellant. 

Ca$U  — extra  aUowance — power  of  eupreme  court  in  appeals  from  surrogated  $ 

decree. 

An  appeal  was  taken  to  the  general  term  from  a  decree  of  the  surrogate, 
admitting  a  will  to  probate.  The  general  term  affirmed  the  decree  and  its 
Judgment  was  affirmed  by  the  court  of  appeals,  which  directed  costs  of  all 
parties  paid  out  of  the  estate.  After  the  decision  in  the  supreme  court  the 
surrogate  allowed  contestant's  attorney  $1,000,  and  after  the  final  decision 
the  special  term  made  a  further  allowance  of  $1,000  above  the  taxable  costs. 
Heid,  that  the  special  term  had  power  to  make  this  allowance.  Appellate 
ooorta  cannot  grant  an  extra  allowance  in  ordinary  cases.  But  in  an  appeal 
from  a  decree  of  a  surrogate,  the  supreme  court  is,  by  CkxLe,  §  818,  made  the 
oottTt  of  original  jurisdiction  for  the  purposes  of  costs. 

Vol.  in,  N.  Y.  Kep.  — 15 
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Appeal  by  Charles  P.  Wurtz,  executor  of  the  last  will  of  Martha 
P.  Wurtz,  deceased,  from  an  order  of  Mr.  Justice  Brady,  at  special 
term,  entered  December  29, 1873,  granting  to  the  attorneys  of  the 
contestant  of  the  probate  of  said  will,  T.  Haskins  Dupuy,  the  sum 
of  $1,000,  to  be  paid  out  of  the  funds  of  the  estate  of  the  decedent, 
by  way  of  further  allowance  in  addition  to  taxable  costs.  The  facts 
appear  sufficiently  in  the  opinion.  The  amount  of  the  estate 
involved  exceeds  $300,000. 

Owen,  Nash  £  Oray,  for  appellant  There  is  no  power  in  the 
appellate  court  to  grant  an  allowance.  Wolf  v.  Van  Nostrandy  % 
N.  Y.  570 ;  People  v.  N.  Y.  C.  R.  R.  Co.,  29  id.  428 ;  Seguine  v. 
Seguine,  3  Abb.  N.  S.  442,  is  not  to  be  followed;  it  was  not 
affirmed  on  this  point.    Laws  1870,  chap.  359,  g  9. 

Ooudert  Brothers,  for  respondent,  cited  §  218  of  Code.  These 
appeals,  when  they  leave  the  surrogate's  court,  are  res  nova.  Dela- 
field  V.  Parish,  25  N.  Y.  16 ;  Dayton  on  Surrogates,  741.  §  309  of 
Code  was  passed  after  the  decision  of  Wolf  v.  Van  Nostrand,  supra, 
and  §  318  does  not  apply  to  it ;  Seguine  v.  Seguine,  stipra. 

Davis,  P.  J.  This  case  came  into  this  court  by  appeal  from  the 
decree  of  the  surrogate  of  the  city  and  county  of  New  York,  admit- 
ting the  will  in  contest  to  probate.  The  decree  of  the  suiTogate  was 
affirmed  by  the  general  term,  and  on  appeal  to  the  court  of  appeals, 
the  judgment  of  the  supreme  court  was  also  affirmed.  See  Dupuy 
V.  Wurtz,  53  N.  Y.  556. 

The  question  of  costs  was  disposed  of  by  the  court  of  appeals,  by 
directing  that  the  costs  of  all  the  parties  in  that  court  and  in  the 
courts  below  should  be  paid  out  of  the  estate. 

It  appears  that  on  the  decision  of  the  case  in  this  court,  the  sur- 
rogate allowed  counsel  fees  to  the  respective  parties,  and  amongst 
such  allowances  the  sum  of  $1,000  to  the  contestant's  counsel. 

The  special  term  granted  a  motion  for  an  additional  allow- 
ance, and  from  the  order  entered  thereupon  the  appeal  is  taken. 

We  are  of  opinion  that  the  court  below  had  power  under  the  Code 
to  grant  an  allowance.  The  318th  section  of  the  Code  is  clear  and 
explicit ;  from  the  time  the  appeal  from  the  surrogate  was  brought 
before  the  supreme  court  for  review,  the  proceedings  are  to  be  deemed 
an  action  at  issue  on  a  question  at  law  ''  for  all  purposes  of  costs. 
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For  such  purpose  the  case  is  to  be  treated  as  an  action  originally 
commenced  in  this  court  and  tried  upon  an  issue  of  law.  Seguine 
y.  Seguine,  3  Abb.  (N.  S.)  442,  is  precisely  in  point,  and  we  think 
was  correctly  decided. 

Wolf  V.  Van  Nostrand,  2  N.  Y.  570,  and  People  v.  New  York 
Central  Railroad  Co.,  29  id.  428,  hold  that  appellate  courts  can- 
not grant  the  allowance  because  the  statute  gives  the  same  by  way  of 
indemnity  for  the  expenses  of  the  trial  in  the  court  of  original  juris- 
diction. This  court  in  a  late  case  has  followed  these  decisions  and 
denied  an  allowance  when  no  costs  were  recovered  by  either  party 
in  the  court  in  which  the  action  was  tried.  But  by  section  318  of 
the  Code  the  appellate  court  is  pro  hoc  vice  made  the  court  of 
original  jurisdiction.  The  objection  that  an  allowance  having  been 
made  in  the  surrogate's  court  none  can  be  made  in  this  is  not  well 
taken.  That  allowance  was  exclusively  for  services  in  that  court, 
and  as  the  statute  makes  the  appeal  to  that  court  res  nova  for  the 
purposes  of  costs,  the  court  is  clothed  with  full  discretion  in  the 
matter. 

There  is  no  reason  to  interfere  with  the  order  on  the  ground  that 
the  amount  was  excessive.  The  order  should  be  affirmed,  with 
costs. 

Order  affirmed. 


Hays,  appellant,  v.  Gouelet,  administrator,  etc. 

Will  —  vetting  of  estate. 

A  testator,  after  directing  his  whole  estate  to  be  tamed  into  money,  and 
inyested,  devised  and  bequeathed  unto  his  three  children  all  his  estate,  both 
real  and  personal,  to  be  equally  divided,  between  them,  share  and  share 
alil^e,  upon  the  event  of  the  death  of  the  testator's  wife.  Held  (1),  that  the 
will  wait  to  be  construed  as  a  will  of  personal  property ;  and  (2),  the  gift  to  the 
children  was  immediate,  the  time  of  payment,  or  of  enjoyment,  only  being 
postponed. 

Appeal  from  a  decree  of  the  surrogate  of  the  city  and  county 
of  New  York,  entered  October  3,  1873,  "  In  the  matter  of  the 
final  accounting  of  John  Adams,  administrator,  with  the  will 
annexed,  etc.,  of  John  Hays,  deceased,"  whereby  the  payment  of 
balance  of  the  decedent's  estate  was  ordered  to  be  made  to  the 
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respondent  William  Gonrley,  as  administrator  of  the  decedent's 
widow,  and  to  appellant  Archibald  Hays,  as  his  brother  and  next 
of  kin.  The  cause  was  argued  and  submitted  on  an  agreed  state- 
ment of  facts,  which  is  embodied  in  the  opinion. 

John  F.  Reed,  Jr.,  for  appellant.  The  will  creates  an  express 
trust  in  the  executors;  it  was  not  necessary  to  use  the  word  "  trust." 
Vail  V.  Vail,  7  Barb.  227 ;  Fisher  v.  Melds,  10  Johns.  495  ;  Leggett 
V.  Perkins,  2  N.  Y.  297 ;  C7*aig  v.  Craig,  3  Barb.  76 ;  2  Jarman  on 
Wills,  147,  etc. ;  Doe  y.  Hotoland,  8  Cow.  277;  2  Kent  Comm.  (5th 
ed.)  419.  The  widow  took  only  a  life  interest  in  the  income,  and 
the  object  of  the  trust  having  passed  away,  the  next  of  kin  of  the 
testator  is  entitled.  Carmichael  v.  Carmichael,  4  Keyes,  359; 
Wheaton  v.  Andress,  23  Wend.  452;  Vanderzee  v.  Vanderzee,  30 
Barb.  336.  The  decisions  before  the  Revised  Statutes  took  effect,  in 
1830,  are  to  be  considered,  as  no  words  of  inheritance  are  used.  Van 
Alstyne  v.  Sparker,  13  Wend. 578 ;  Burlingham  v. Belding,21  id. 463 
Jackson  v.  Wells,  9  Johns.  222 ;  Jackson  v.  Embler,  14  id.  198 
Ferris  v.  Smith,  17  id.  221 ;  Ohnstead  v.  Olmstead,  4  N".  Y.  66 
Mesick  v.  New,  7  id.  163 ;  Camphell  v.  Ratodon,  18  id.  416. 

Cassedy  <&  Brown,  for  respondent.  The  children  took  a  vested 
estate  upon  the  death  of  the  testator.  1  Roper  on  Legacies, 
376,  387-393.  The  uncertainty  of  the  right  to  the  enjoyment, 
and  not  the  uncertainty  of  the  enjoyment  in  future,  marks  the  dif- 
ference between  a  vested  and  contingent  interest.  Redfield  on 
Wills,  594 ;  1  Jarman  on  Wills,  760 ;  Oilman  v.  Reddington,  24 
N.  Y.  9 ;  Everitt  v.  Everitt,  29  id.  75.  Words  directing  division  or 
distribution  are  equivalent  to  a  direction  to  pay.  29  N.  Y.,  supra. 
The  division  of  the  estate,  only,  is  postponed  until  after  the  death 
of  the  mother.  The  bequest  of  the  residue  of  a  property  is  con- 
strued as  conveying  a  vested  interest.  2  Redfield  on  Wills,  615- 
617 ;  Conklin  v.  Moore,  2  Bradf.  179 ;  Phyfe  v.  Phyfe,  3  id.  45 ; 
Barker,  Eoi^r,  etc.,  v.  Woods,  1  Sandf.  Ch.  129 ;  2  Wms.  on  Ex'rs, 
776;  Crosby  ^.Wendell,  6  Paige,  548;  Patterson  Y.Ellis,  11  Wend. 
260.  The  property  in  question  is  exclusively  personal  property, 
and  no  words  of  inheritance  were  ever  necessary. 

Westbrook,  J.  The  question  which  this  cause  presents  is  this: 
Do  the  next  of  kin  of  tiie  husband,  James  Hays,  deceased,  or  of 
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the  wife,  Elizabeth  Hays,  deceased,  succeed  to  the  estate  owned  by 
the  husband  at  the  time  of  his  death  ? 

James  Hays  died  in  the  city  of  New  York,  in  the  year  1828,  leav- 
ing a  last  will  and  testament,  which  was  duly  admitted  to  probate 
by  the  surrogate  of  New  York,  January  16, 1829.  He  left  surviving 
him  his  widow,  Elizabeth  Hays,  and  his  three  children,  William, 
Mary  and  James.  The  will  directed  that  his  executors  should  turn 
his  estate  into  money,  invest  it,  "as  in  their  judgment  they  may 
deem  best,''  "the  proceeds,  rent,  income,  or  interest"  to  "be 
employed  and  used  for  the  support  and  maintenance"  of  his  said 
wife,  Elizabeth,  and  his  three  children,  William,  Mary  and  James, 
"and  for  the  education  of  said  children." 

It  next  provided  that  each  of  the  children,  on  arriving  at  the  age 
of  twenty-one,  or  at  the  time  of  marriage,  if  such  marriage  was 
with  the  consent  of  the  mother,  if  living,  should  receive  the  sum 
of  $1,000. 

The  next  clause  of  the  will  was  as  follows :  "  I  will,  devise  and 
bequeath  unto  my  said  children,  William  and  Mary  and  James,  all 
my  estate,  both  real  and  personal,  of  all  kinds  whatsoever,  to  be 
eqnaUy  divided  between  them,  share  and  share  alike,  upon  the  event 
of  the  death  of  their  mother,  my  said  wife,  Elizabeth." 

The  mother  of  the  children  and  wife  of  the  testator,  Elizabeth 
Hays,  outlived  all  the  children,  and  departed  this  life  in  the  city  of 
New  York  in  the  year  1870.  The  children,  James  and  Mary,  died 
before  their  brother  William,  unmarried,  without  issue  and  intestate. 
William  also  died  intestate,  without  issue,  leaving  no  widow,  brother 
or  sister. 

The  appellant  is  the  brother  of  the  testator,  James  Hays,  and 
claims  the  property  as  his  next  of  kin.  The  respondent  is  the 
administrator  of  Elizabeth  Hays,  deceased,  and  claims  it  for  the 
benefit  of  her  estate.  The  executors  of  the  will  of  James  Hays, 
deceased,  are  all  dead.  One  John  Adams  was  appointed  adminis- 
trator, with  the  will  annexed  of  said  James  Hays,  deceased,  and 
applied  for  a  final  settlement  of  his  accounts.  Pending  such 
accounting  he  also  died,  and  his  executor,  Allen  H.  Adams,  con- 
tinned  the  accounting. 

Upon  such  accounting  the  executors  of  Elizabeth  Hays,  deceased, 
insisted  that,  under  the  statute  of  distributions,  the  mother  of  the 
deceased  children  took  all  the  property  as  their  next  of  kin.  On  the 
other  hand,  the  appellant  claimed  that  the  estate  of  James  Hays, 
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deceased,  never  vested  in  the  children  at  all ;  that  the  title  thereto 
was  in  the  executor  of  the  will  of  James  Hays,  deceased,  and  that 
consequently  nothing  whatever  passed  to  the  mother,  hut  that  the 
whole  estate  descended  to  him  as  the  next  of  kin  to  the  father. 
The  surrogate  took  the  former  view,  and  the  brother  of  the  father 
brings  this  appeal. 

As  the  whole  estate  was  to  be  turned  into  money,  the  will  is,  of 
course,  to  be  construed  as  a  will  of  personal  property.  The  only 
question  to  be  disposed  of  is  this :  Did  the  estate  vest  in  the  children 
by  the  terms  of  the  will  immediately  upon  the  death  of  the  testator  ? 
If  it  did,  the  decision  of  the  surrogate  was  right.  In  Everitt  v. 
Everitty  29  N.  Y.  39,  on  page  75,  Denio,  Ch.  J.,  thus  states  the  rule 
which  governs  this  case :  "  The  leading  inquiry  upon  which  the 
question  of  vesting  or  not  vesting  turns  is,  whether  the  gift  is 
immediate  and  the  time  of  payment  or  of  enjoyment  only  post- 
poned, or  is  future  and  contingent,  depending  upon  the  beneficiary 
arriving  of  age,  or  surviving  some  other  person,  or  the  like." 

The  clause  of  the  will,  quoted  above  expressly  wills,  devises  and 
bequeathes  all  his  estate,  both  real  and  personal,  to  the  children,  and 
only  postpones  the  division  of  the  property  "  upon  the  event  of  the 
death  of  their  mother."  "  The  gift,"  to  use  the  language  of  Judge 
Dekio,  ^'  is  immediate  and  the  time  of  payment  or  of  enjoyment 
only  is  postponed." 

It  follows  that  the  decree  of  the  surrogate  was  right,  and  should 
be  affirmed  with  costs  of  appeal  to  be  paid  by  appellant 

Dayis,  p.  J.,  and  Dakiels,  J.,  concurred. 

Decree  affirmed. 


O'TooLE  V.  Gartin"  et  al. 

Fictitioui  firms  —  Pleading — dtfense. 

T.  sold  goods  to  defendants  in  the  name  of  "T.Si  Co.,"  when  in  fact  the  basi- 
ness  was  carried  on  by  T.  indiyidually.  In  an  action  for  the  price  of  the 
goods,  ?ield,  (1)  that  the  fact  that  the  transaction  was  in  violation  of  the 
statute  was  a  bar  to  a  recovery ;  (2)  but  in  order  to  render  such  defense  avail- 
able it  must  be  spedallj  pleaded. 

Exceptions  ordered  to  be  heard  in  the  iSrst  instance  at  general 
term.  The  complaint  was  dismissed  in  the  court  below.  The 
action  was  brought  to  recover  the  sum  of  11,140.42  for  goods  sold 
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and  deliyered  to  defendants  by  the  plaintiff.  The  answer  alleged, 
that  defendants  purchased  the  goods  of  the  firm  of  William  O'Toole 
&  Company,  and  that  plaintiff  acted  for  said  firm  in  the  matters  in 
question,  and  that  there  was  a  defect  of  parties  plaintiff  in  that  the 
person  or  persons  unknown  to  defendants,  who  were  partners  of 
plaintiff  in  these  transactions,  wjere  not  joined  as  parties  plaintiff 
On  the  trial,  it  appeared  from  plaintiffs  evidence,  that  he  had  no 
partner,  and  that  the  word  "  Co.''  did  not  represent  any  partner, 
though  plaintiff  had  conducted  business  under  the  firm  name  alleged. 
The  court  dismissed  the  complaint  on  the  ground  that  plaintiff  was 
canying  on  business  in  yiolation  of  the  "  Act  to  prevent  persons 
from  transacting  business  under  fictitious  names,"  chap.  287,  Laws 
1833.  Exceptions  were  ordered  to  be  heard  in  the  first  instance  at 
general  term,  and  the  motion  for  new  trial  on  such  exceptions. 

Z>.  M.  Porter  and  John  L,  Lindsay,  for  appellants.  The  defense 
was  new  matter  and  should  have  been  pleaded.  Weatfer  v.  Barden, 
49  N.  Y.  286 ;  Treadwell  v.  Bruder,  3  E.  D.  Smith,  596 ;  Hyatt  v. 
Wood,  4  Johns.  153 ;  Wright  v.  Delafieldy  25  K  Y.  270 ;  McKyring 
V.  Bull,  16  id.  297 ;  Tell  v.  Beyer,  38  id.  161 ;  Kelsey  v.  Western,  2 
ii  501;  Field  v.  Mayor,  etc,  of  New  York,  6  id.  179;  N.  Y. 
Central  Ins,  Co.  v.  Nat.  Protection  Ins.  Co.,  20  Barb.  468 ;  Button 
V.  McCauley,  38  id.  413.  The  act  bringing  the  case  within  the 
statute  should  be  explicitly  averred.  Miller  v.  Roessler,  4  E.  D. 
Smith,  234.  Section  159  of  the  Code  does  not  permit  such  an  omission 
in  pleading  to  be  disregarded.  Academy  of  Music  v.  HacJcett,  2  Hilt. 
234 ;  People  v.  Supervisors  of  Livingston,  34  Barb.  522 ;  Spear 
T.  Dauming,  12  Abb.  437.  The  amendment  should  not  be  allowed  on 
trial  by  the  court  Ransom  y.Wetmore,  39  Barb.  104;  Johnson  v. 
Mcintosh,  31  id.  272 ;  Reque  v.  Holmes,  16  K  Y.  200 ;  Goodrich  v. 
Russell,  42  id.  185 ;  Ford  v.  Ford,  35  How.  Pr.  321 ;  Woodruff  v. 
Dickie,  31  id.  164. 

Edward  D.  McCarthy,  for  respondent.  The  statute  makes  the 
contract  void.  Hallett  v.  Novion,  14  Johns.  290;  Pennington  v. 
Townsend,  7  Wend.  276 ;  Bank  of  United  States  v.  Owens,  2  Peters, 
527 ;  Springfield  Bank  v.  Merrick  et  al.,  14  Mass.  324 ;  Russell  v. 
DeOrand,  15  id.  37 ;  Wheeler  v.  Russell,  17  id.  281;  Hoyt  v.  AUen, 
2  HiU,  322. 

Dakieijs,  J.  At  the  close  of  the  evidence,  the  court  directed  the 
complaint  of  the  plaintiff  to  be  dismissed,  because  it  appeared  dur- 
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ing  the  trial  that  the  goods  sued  for  were  sold  and  delivered  by  the 
plaintiff  in  the  firm  name  of  William  O'Toole  &  Co.,  when  in  fact 
he  carried  on  business  individually,  having  no  person  interested  or 
concerned  with  him  represented  by  the  addition  to  his  name  of  the 
term  "  &  Co."  This  was  a  violation  of  the  provision  of  the  statute 
prohibiting  persons  from  carrying  on  business  under  that  term  when 
it  shall  represent  no  actual  partner  or  partners,  and  for  such  viola- 
tion the  plaintiff  was  guilty  of  a  misdemeanor,  liable  to  be  pun- 
ished by  a  fine  not  exceeding  $1,000.  Laws  of  1833,  chap.  281. 
As  the  sale  and  delivery  of  the  goods  were  transactions  within  the 
prohibition  of  the  statute,  good  reason  existed  for  holding  that  no 
recovery  for  their  price  or  value  could  be  had,  and  such  was  held  to 
be  the  effect  of  a  violation  of  these  provisions  in  Swords  v.  Owen, 
43  How.  176. 

But  that  case  is  distinguishable  in  principle  from  the  present  one 
in  the  circumstance  that  there  the  defense  was  distinctly  set  forth  in 
the  answer,  while  in  the  present  one  the  answer  sets  forth  nothing 
of  that  kind.  The  complaint  upon  this  subject  alleges  the  goods 
to  have  been  sold  and  delivered  by  the  plaintiff  individually ;  and 
the  answer  avers  that  in  all  the  transactions  alleged  in  the  complaint 
he  represented  himself  to  be  one  of  the  firm  of  William  O'Toole 
&  Co.,  and  acting  for  such  firm  in  those  transactions.  It  also  alleges 
that  the  defendants  then  believed  those  representations  to  be  true, 
and  continued  to  believe  them,  and  that  the  firm  was  composed  of 
the  plaintiff  and  some  other  person  or  persons  unknown  to  the 
defendants,  who  ought  to  be  joined  with  him  as  plaintiffs  in  the 
action. 

This  answer  not  only  failed  to  set  forth  the  defense  arising  out  of 
the  violation  of  the  statute,  but  beyond  that  it  distinctly  alleged  in 
substance  that  no  such  defense  existed,  for  it  averred  that  the  term 
"&  Co."  used  by  the  plaintiff  in  his  business  did  represent  some 
person  or  persons  who  were  interested  with  the  plaintiff  as  partners 
in  the  transactions  referred  to  by  the  complaint. 

If  the  plaintiff  transacted  business  under  a  name  and  style  indica- 
ting the  existence  of  a  firm,  when  in  fact  he  carried  it  on  individu- 
ally, and  in  that  manner  sold  and  delivered  the  goods,  for  the  price 
and  value  of  which  he  claimed  to  recover  in  this  action,  that  was 
new  matter,  constituting  an  affirmative  defense,  which,  by  the 
provisions  of  the  Code,  should  have  been  set  forth  in  the  answer 
in  order  to  render  it  available    upon    the    trial,  for,  in    effect. 
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every  snch  defense  admits  the  sale  and  delivery  to  haye  taken  place 
substantially  as  alleged  by  the  plaintiff,  but  avers  that  in  the  trans- 
actions the  plaintiff  acted  under  a  prohibited  style  and  name. 
Code,  §  149.  The  consideration  in  cases  of  this  description  is  an 
unlawful  one,  and  hence  the  promise  is  not  obligatory.  When  that 
fact  exists  it  must  be  pleaded  in  order  to  render  it  available  by  way 
of  defense,    McKyring  v.  Bully  16  K  Y.  297,  309. 

But  in  the  present  instance,  although  it  appeared  by  the  proof 
given  upon  the  trial,  it  was  neither  disclosed  by  the  complaint  nor 
the  answer.  The  former  stated  the  goods  to  have  been  sold  and 
delivered  by  the  plaintiff  individually,  while  the  latter  denied  that  and 
averred  it  to  have  been  by  him  as  a  member  of  a  copartnership  firm. 
In  this  state  of  the  pleadings  proof  of  the  fact  that  the  plaintiff  in 
the  sale  was  guilty  of  violating  the  provisions  of  the  statute  referred 
to  did  not  justify  a  dismissal  of -the  complaint.  That  a  defense  not 
made  by  the  answer  appears  in  the  proof  is  not  sufficient  to  defeat 
a  recovery  by  the  plaintiff  when  it  arises  out  of  new  matter  consti- 
tuting it.  To  have  that  effect  it  must  be  alleged  as  well  as  proved. 
Button  V.  McCauley,  38  Barb.  413  ;  Wright  v.  Delqfieldy  25  N.  Y. 
266 ;  Brazil  v.  Isham,  12  N.  Y.  9.  In  the  last  case  the  fact  constitut- 
ing the  defense  by  way  of  new  matter  was  proved  during  the  trial 
by  the  plaintiff,  and  yet  it  was  not  allowed  to  defeat  a  recovery, 
because  the  defendant  had  not  alleged  it  in  his  answer. 

Under  the  system  of  practice  prevailing  before  the  Code  the 
defense  considered  in  the  last  case,  as  well  as  in  the  present  one, 
may  have  been  admissible  under  the  general  issue,  without  having 
the  same  effect  follow  a  general  denial  as  that  has  been  provided  by 
the  Code.  For  any  thing  was  admissible  under  the  general  issue  in 
assumpsit  which  would  show  that  the  plaintiff  never  had  a  cause  of 
action,  while  under  the  system  devised  by  the  Code,  all  new  matter 
constituting  a  defense  is  required  to  be  pleaded  by  the  defendant. 
McKyring  v.  Bull,  16  N.  Y.  309. 

The  disposition  which  was  made  of  this  case  at  the  circuit  was 
erroneous,  because  the  defense  which  was  allowed  to  prevail  was  not 
alleged  in  the  answer  of  the  defendant.  For  that  reason  the  order 
directing  the  complaint  to  be  dismissed  should  be  set  aside  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  and  Donohue,  J.,  concurred. 

Ifew  trial  granted. 

Vol.  Ill,  N.  T.  Rep.  — 16 
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Hill  et  ah  v.  McEenzie  et  ah 

Sale — conditional  ddivery — title. 

Plaintiffs  sold  a  qaantity  of  teas  to  W.  &  Co.  for  cash  on  delivery.  When  W. 
&  Co.  sent  for  the  teas  they  were  found  to  require  "  cooperage/'  and  W.  & 
Co.  refused  to  receive  them.  It  was  then  agreed  that  the  teas  should  be 
sent  to  W.  &  Co 's  store,  where  plaintiffs  were  to  do  the  necessary  cooperage. 
The  teas  were  sent  to  W.  k  Co.'s  store,  and  plaintiffs'  cooper  went  there  to 
do  the  cooperage,  but  was  prevented  by  W.  &  Co.  from  doing  it.  The  next 
day  plaintiffs  presented  their  bill  for  the  teas  to  W.  &  Co.,  but  payment  was 
refused  on  the  ground  that  the  cooperage  was  not  done.  Two  days  after- 
ward W.  &  Co.  sold  the  teas  to  defendant  and  failed.  Hetd^  that  there  was 
no  waiver  by  plaintiffs  of  the  condition  of  payment  on  delivery,  and  no  title 
to  the  teas  vested  in  W.  &  Co. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at  general 
term.  The  case  was  tried  before  a  jury  and  a  verdict  in  favor  of 
plaintiffs,  Charles  E.  Hill  and  another,  was  directed  by  the  court* 
The  action  was  one  of  replevin  for  a  quantity  of  teas  in  the  possession 
of  defendants,  John  D.  McKenzie  and  others,  alleged  to  belong  to 
plaintiffs.  Charles  Webb  &  Co.  bought  of  the  plaintiffs  the  teas  in 
suit  on  May  21, 1867,  for  cash  on  delivery.  The  usual  bought  and 
sold  notes  were  exchanged,  the  sold  note  being  delivered  to  Webb 
&  Co.,  and  the  bought  note  to  plaintiffs.  On  May  24th  Webb  & 
Co.  sent  an  order  to  plaintiffs  for  the  goods.  The  chests  containing 
the  teas,  on  inspection  at  plaintiffs'  warehouse,  were  found  not  to  be 
in  a  deliverable  state,  and  Webb  &  Co.  declined  to  receive  them  till 
they  were  first  coopered  by  plaintiffs.  It  was  then  arranged  that 
the  coopering  should  be  done  at  Webb  &  Co.'s  store,  whither  the 
teas  were  taken.  Plaintiffs'  cooper  called  at  Webb  &  Co.'s  store  to 
cooper  them,  but  was  not  allowed  to  do  so.  Plaintiffs  twice  pre- 
sented bill  for  teas,  once  on  the  24th  of  May,  and  again  on  the 
morning  of  the  25th,  and  both  times  payment  was  refused  by  Webb 
&  Co.  on  the  ground  that  the  teas  had  not  been  coopered.  In  the 
mean  time  and  within  twenty-four  hours  after  Webb  &  Co.  had  thus 
obtained  possession  of  the  teas,  they  disposed  of  their  entire  stock 
of  goods,  including  plaintiffs'  teas,  and  failed.  Between  noon  and 
two  o'clock  of  the  25th  the  defendants,  being  creditors  of  Webb  & 
Go.  to  the  extent  of  about  14,300,  and  apprehensive  of  their  insolv- 
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ency,  snrrendered  unmatured  notes  of  Webb  &  Go.  for  that  amount, 
and  paid  them  about  14,800  in  cash  and  received  from  them  19,100 
worth  of  teas,  including  the  teas  in  suit  Plaintiffs  claim  that  the 
purchase  was  made  by  defendants  with  knowledge  of  the  facts  above 
recited,  and  under  other  suspicious  circumstances,  which  deprived 
the  defendants  of  the  rights  claimed  by  them  as  bona  fide  purchasers. 
The  case  was  tried  before  Mr.  Justice  Van  Bbunt  and  a  jury.  After 
hearing  the  evidence,  the  judge  directed  a  verdict  for  the  plaintiffs 
for  the  value  of  the  teas,  the  defendants'  exceptions  to  be  heard  in 
the  first  instance  at  general  term. 

Charles  D,  Adams,  foir  plaintiff.  The  sale  was  conditional 
and  no  title  had  passed  from  plaintiffs.  Bean  v.  Parker,  17 
Mass.  605 ;  Whitwell  v.  Vincent,  4  Pick.  449 ;  Reed  v.  Upton,  10  id. 
522 ;  Read  v.  Bertrand,  4  Wash.  C.  C.  558 ;  Bolton  v.  De  Peyster,  25 
Barb.  574 ;  Dows  v.  Dennistoun,  28  id.  393 ;  Ballard  v.  Burgett,  40 
N.  Y.  314;  Herring  v.  Hoppoch,  15  id.  409;  HashroucJc  v.  Louns- 
hury,  26  id.  598.  The  teas  were  never  in  law  delivered  by  plaintiff. 
RusseU  V.  Minor,  22  Wend.  665 ;  Smith  v.  Lynes,  5  N.  Y.  45  ;  BaU 
lard  V.  Burgett,  40  id.  314;  De  Wolf  v.  Bdbhett,4,  Mason,  295; 
Keder  v.  Field,  1  Paige,  312 ;  Haggerty  v.  Palmer,  6  Johns.  Ch.  437 ; 
Ftirniss  v.  Hone,  8  Wend.  256 ;  Linnen  v.  Gmger,  40  Barb.  633 ;  also 
cited  Stevens  v.  Hyde,  32  id.  178;  Coggill  v.  Hartford  <&  New 
Haven  R.  R.  Co.,  3  Gray,  545 ;  Sargent  v.  Metcalf,  5  id.  306 ; 
Dresser  Manufacturing  Co.  v.  Waterston,  3  Mete.  9 ;  Spring  et  al. 
T.  Coffin,  10  Mass.  31 ;  Palmer  v.  Hand,  13  Johns.  434;  Andrew  v. 
Dieiench,  14  Wend.  31 ;  Janeway  v.  Green,  2  Sandf.  418 ;  Saltus  v. 
Everett,  20  Wend.  267 ;  Bennett  v.  Cook,  45  N.  Y.  278. 

Altnn  C.  Bradley,  for  defendants.    Plaintiff  had  no  lien,  having 

voluntarily  parted  with  the  possession.     Sargent  v. ,  5  Cow. 

110;  Smith  v.  Lynes,  5  N.  Y.  44.  The  title  had  vested  in  Webb  & 
Co.,  and  any  loss  would  have  been  theirs.  Olyphant  v.  Baker,  5 
Denio,  379 ;  Joyce  v.  Adams,  8  N.  Y.  396 ;  Terry  v.  Wheeler,  25  id. 
520 ;  Reed  v.  Randall,  29  id.  358 ;  also  cited  Young  v.  Lee,  12  id 
551 ;  Wait  v.  Green,  36  id.  556 ;  Brown  v.  Leavitt,  31  id.  113 ; 
Pratt  V.  Coman,  37  id.  440. 

Davis,  P.  J.  At  the  close  of  the  evidence  neither  party  asked  to 
go  to  the  jury  on  any  question  of  fact ;  but  the  counsel  for  each  side 
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moved  for  a  verdict  in  favor  of  his  clients.  There  is,  therefore,  no 
question  in  the  present  condition  of  the  case  whether,  upon  the 
evidence,  the  jury  might  or  might  not  have  found  facts  leading  to 
a  different  verdict  from  that  directed  by  the  court.  The  verdict 
was  directed  for  the  plaintiffs  and  an  exception  duly  taken  to  the 
direction ;  but  that  does  not,  under  the  circumstances,  involve  any 
question  of  the  right  of  defendants  to  have  gone  to  the  jury  upon 
the  facts. 

There  was  no  conflict  of  evidence  as  to  the  character  of  the  sale 
of  the  teas  by  plaintiffs  to  Webb  &  Co.  It  was  very  clearly  a  sale 
for  cash  on  delivery.  There  was  the  plainest  possible  refusal  to 
give  credit  for  any  length  of  time,  ana  the  sale  note  on  its  face 
expressed  the  terms  to  be  for  cash.  A  delivery  upon  such  a  sale  is 
conditional  and  vests  no  title  until  the  cash  be  paid,  unless  the  con- 
dition be  waived  by  the  vendor.  The  authorities  on  this  subject  are 
numerous  and  completely  decisive.  The  sole  question  in  this  case, 
so  far  as  this  point  is  concerned,  was  whether  there  had  been  a 
waiver  of  the  condition.  The  teas,  when  sent  for  by  Webb  &  Co., 
were  found  to  be  in  a  condition  requiring  "cooperage."  Their  car- 
man refused  to  take  them  in  that  state ;  but  it  was  aiTanged  that  he 
should  take  them  to  Webb  &  Co.'s  store,  where  plaintiffs  should  put 
the  packages  in  proper  condition  by  sending  their  cooper  to  do  the 
necessary  work.  The  bill  was  sent  for  payment,  but  payment  was 
refused  until  the  cooperage  should  be  done.  The  cooper  went  to 
the  store,  but  was  not  allowed  to  do  Ihe  work  at  that  time.  The 
plaintiffs,  supposing  the  cooperage  to  have  been  done,  again  sent 
their  bill,  and  payment  was  again'  refused  for  the  same  reason  ;  and 
while  the  teas  remained  under  those  circumstances  at  Webb  &  Co.'s 
store,  and  within  less  than  two  days  after  the  teas  were  taken  there 
under  the  arrangements  as  to  cooperage,  the  plaintiffs  purchased 
them  of  Webb  &  Co.,  who  had  become  insolvent. 

The  court  held  there  was  no  waiver  of  the  condition  and  that  the 
title  of  the  teas  remained  in  plaintiffs.  In  this  view  of  the  case  the 
learned  judge  was  clearly  right.  The  evidence  is  of  such  a  charac- 
ter that  a  jury  would  not  have  been  justified  in  finding  that  there 
was  any  waiver  or  intention  to  waive  the  conditions  of  payment. 
On  the  contrary  there  was  no  complete  delivery,  because  there  was 
no  acceptance.  Webb  &  Co.,  on  the  presentation  of  the  bill  for  the 
teas,  twice  refused  payment  because  the  cooperage  had  not  been 
done,  and  although  the  cooperage  had  been  delayed,  it  was  by  their 
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&ult,  and  it  did  not  lie  in  their  mouths  to  insist  that  such  delay 
waiyed  any  right  of  plaintiffs.  Their  act  of  selling  the  teas  to 
defendants  might  haye  been  treated  by  plantiffs,  if  they  had  chosen 
BO  to  do,  as  a  complete  acceptance  by  Webb  &  Co.,  but  their  election 
to  follow  the  teas  into  the  hands  of  the  vendees  is  a  refusal  to  elect 
to  treat  the  sale  as  a  complete  acceptance,  and  an  assertion  of  their 
original  right. 

The  motion  for  new  trial  must  be  denied  and  judgment  ordered 
for  plaintiff  on  the  yerdict. 

DoifOHUE  and  Daniels,  JJ.,  concurred. 

Judgment  for  plaintiff  on  the  verdict. 


DA:sriEL8  et  aly  relators,  v.  CnsHMA:sr. 

Le€ue — what  is  not — Summary  proceedings. 

The  agents  of  a  canal  boat  line  already  in  occuj^ncy  of  a  pier,  assigned  to 
them  by  the  harbor  master,  agreed  to  pay  the  lessee  of  such  pier  a  specified 
Bom  per  month  for  the  right  to  use  on  the  pier  a  derrick,  a  movable  office 
and  a  scale  for  the  purpose  of  unloading  their  boats.  Held^  that  such 
agreement  did  not  operate  as  a  lease,  and  such  agents  could  not  be  dispos- 
seesed  from  the  use  of  the  conveniences  in  question  by  summary  pro- 
ceedings. 

Gebtiobabi  to  review  proceedings  before  the  iBrst  district  court 
of  the  city  of  New  York,  in  which  a  warrant  for  the  removal 
of  the  relators  James  C.  Daniels  and  Abraham  L.  Sweet,  from  certain 
premises,  and  the  putting  of  the  respondent  Frederick  Cushman  in 
possession  of  the  same  was  granted,  under  the  Landlord  and 
Tenant  act    The  facts  appear  sufficiently  in  the  opinion. 

D.  McMdhony  for  relators. 

Davis,  P.  J.  The  relators  are  agents  of  a  line  of  canal  boats 
known  as  "  The  Seneca  Falls  Line.**  The  harbor  master  in  charge 
of  "  Pier  4,  East  river,"  had  assigned  to  the  boats  of  said  line  a 
portion  of  said  pier  as  their  berth,  at  which  such  boats  were  accus- 
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tomed  to  load  and  unload.  The  respondent  was  the  lessee  of  the 
pier,  and  claimed  by  his  affidavit,  duly  presented  to  the  justice  of 
the  district  court  for  the  first  judicial  district,  that  the  relators  were 
holding  oyer,  after  the  expiration  of  a  lease  from  him  to  them,  of 
"a  portion. of  the  wharf  or  pier  known  as  Pier  No.  4,  East  river, 
in  the  city  of  New  York,  for  the  purpose  of  erecting  and  maintain- 
ing thereon  a  derrick,  a  building  or  office  and  a  scale,  which  por- 
tion of  said  wharf  or  pier  is  particularly  described  as  follows: 
Beginning  at  a  point  on  the  westerly  side  of  said  pier,  distant  about 
one  hundred  and  thirty-three  feet  six  inches  from  the  bulk-head 
line;  and  running  thence  easterly  and  parallel  with  said  bulk-head 
line,  ten  feet;  thence  northerly,  at  right  angles  to  said  bulk-head  line, 
twenty-eight  feet ;  thence  westerly,  and  parallel  with  said  bulk-head 
line,  ten  feet ;  and  thence  southerly,  and  at  right  angles  to  said 
bulk-head  line,  twenty-eight  feet,  to^he  place  of  beginning." 

The  respondent  alleged  that  on  or  about  the  12th  of  April,  1871, 
he  leased  the  above-described  premises  to  the  relators  for  the  term 
of  one  year,  commencing  on  the  12th  day  of  April,  1871,  and  end- 
ing on  the  12th  day  of  April,  1872,  unless  said  term  should  be 
sooner  terminated  by  notice.  The  proofs  given  in  the  case  tended 
to  show  that  the  relators,  as  agents  of  the  line  above-named,  had 
used  the  pier  at  the  berth  assigned  to  their  boats  for  receiving  and 
discharging  cargoes  from  their  boats  for  many  years.  That  a  der- 
rick for  unloading  the  boats,  consisting  of  a  pole  inserted  in  the 
pier  and  a  swinging  arm  with  appropriate  tackle,  had  been  main- 
tained and  used  for  some  twenty-five  years,  and,  that  in  1871  and 
1872,  the  relators  used  also  a  platform  scale,  on  wheels,  for  weigh- 
ing freight  when  necessary,  and  a  small  covered  structure  on  wheels, 
four  or  five  feet  square,  with  a  desk  in  it,  at  which  a  man  could 
stand  in  rainy  weather  to  take  tallies  of  the  cargoes  loaded  or  dis- 
charged. The  respondent  gave  evidence  tending  to  show  that  for 
the  privilege  of  using  these  things  on  the  pier,  the  relators,  in  1871, 
agreed  to  pay,  and  did  pay,  the  sum  of  $50  per  month,  which  pay- 
ments were  made  up  to  the  time  when  the  canal  boats  ceased  to  use 
the  pier  in  the  fall  of  1871.  In  1872  the  relators  refused  to  pay, 
and  hence  the  proceedings  were  instituted  against  them  as  tenants 
holding  over  after  the  expiration  of  their  lease. 

The  material  allegation  of  the  complaint  is  the  leasing  of  a  cer- 
tain described  portion  of  the  pier  of  which  metes  and  bounds  are 
given,  and  the  unlawful  holding  over  of  that  portion  after  the  expi- 
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ration  of  the  lease,  and  the  justice  has  found  in  accordance  with  the 
allegation,  and  given  judgment  that  the  relators  be  dispossessed  of 
the  premises  so  described.  There  was  no  proof  of  any  lease  of  the 
particular  premises  described  in  the  complaint.  The  yariance  in 
that  respect  was  fatal.  The  derrick  and  scales  and  office  (if  it  may 
be  so  called)  were  probably  used  within  the  metes  and  bounds  set 
out  in  the  complaint,  but  there  was  a  total  failure  to  prove  any 
lease  of  the  pier  within  those  metes  and  bounds.  The  utmost  that 
can  justly  be  said  of  the  proof  is,  that  it  showed  that  in  1871,  rela- 
tors had  agreed  to  pay  $60  a  month  for  the  right  or  privilege  of 
nsing  those  particular  conveniences  on  that  part  of  the  pier  where 
the  berth  assigned  to  their  boats  required  them  to  be  used.  That 
agreement  did  not  operate  as  a  lease  of  the  premises  described  by 
metes  and  bounds  in  the  complaint.  Those  premises  the  relators 
had  a  clear  lawful  right  to  use  as  a  part  of  the  wharf  or  pier  for  the 
purpose  of  loading  and  unloading  their  boats,  they  paying  the  law- 
ful wharfage  therefor  to  the  respondent  or  to  the  party  entitled 
thereto.  It  appears  the  wharfage  was  paid.  The  relators  could  not, 
therefore,  be  dispossessed  of  the  portion  of  the  wharf  described  under 
the  Landlord  and  Tenant  act,  because  they  used  utensils  and  imple- 
ments on  such  part  different  from  those  which  they  had  a  right  to 
use  as  proprietors  or  agents  of  the  boats  lawfully  occupying  the 
berth.  If  the  use  of  a  derrick  and  the  scales  and  office  were  unlaw- 
ful or  without  right,  the  relators  might  perhaps  have  been  treated 
as  trespassers  by  the  owner  or  lessee  of  the  pier,  but,  as  it  seems  to 
OS,  clearly  not  as  tenants  to  be  remoyed  under  the  Landlord  and 
Tenant  act.  Considering  the  agreement  of  1871,  as  at  most  under 
the  evidence  it  was,  as  permitting  for  a  stipulated  price  per  month 
the  use  on  a  portion  of  a  public  wharf  of  the  above-described  con- 
yeniences  for  loading  and  unloading,  and  that  the  relators'  sole  right 
to  use  them  depended  upon  the  agreement,  there  certainly  would 
not  spring  up  the  relation  of  landlord  and  tenant  entitling  the 
former  to  remove  the  latter,  on  the  expiration  of  the  agreement,  from 
the  premises  on  which  the  conveniences  had  been  used.  There 
must  be  a  letting  of  the  realty  itself  to  constitute  such  relation,  and 
not  a  mere  contract  with  a  party  who  has  a  right  to  use  and  occupy 
for  a  lawful  purpose,  such  as  loading  and  unloading  vessels  at  the 
piers  of  the  city,  giving  a  privilege  to  use  on  the  pier  utensila  and 
machinery  belonging  to  himself. 
Indeed,  the  proceeding  in  this  case  was  not  aimed,  in  fact,  to 


128  FIRST  DEPARTMENT, 

Deas  T.  Wandell. 

remoye  the  relators  from  the  premises  described,  but  to  take  off  the 
tools  or  conyeniences  used  by  them,  still  leaying  them  in  occupancy 
as  far  as  necessary  for  loading  and  unloading  their  boats  in  some 
other  manner.  The  judgment,  howeyer,  goes  so  far  as  to  dispossess 
them  wholly  of  the  portion  of  the  pier  described.  We  are  of  opin- 
ion, that  the  statute  giying  summary  remedies  to  landlords  against 
tenants  holding  oyer  without  permission  has  no  application  to  the 
case. 

For  that  reason  and  on  the  ground  of  fatal  yariance  between  the 
complaint  and  the  proofs,  the  proceedings  must  be  reyersed. 

DoNOHUE  and  Dakiels,  JJ.,  concurred. 

Proceedings  and  judgment  reversed. 


Deas,  appellant,  y.  Wandell  et  al 

WUl — mentai  capacity —  undue  influence, 

A  testatrix  had  been  separated  from  and  on  unfriendly  terms  with  her  hus- 
band over  thirty  years,  and  had  for  a  long  time  been  at  enmity  with  her 
aunts,  who  were  her  next  of  kin,  because  her  mother's  will  was  in  favor  of 
such  aunts  and  gave  her  nothing.  HM,  that  the  circumstance  that  testa- 
trix's will  gave  all  the  property  to  persons  not  related  to  her  would  not 
raise  an  inference  of  want  of  mental  capacity,  or  of  undue  influence. 

Appeal  from  a  decree  of  the  surrogate  of  the  county  of  New 
York,  admitting  to  probate  the  last  will  and  testament,  and  codicil 
thereto,  of  Jane  Ann  Fowler,  deceased. 

By  the  will  and  codicil,  the  testatrix  deyised  the  bulk  of  her 
property  to  persons  not  related  to  her  in  blood.  The  probate  was 
contested  by  her  husband  and  her  aunts,  as  next  of  kin,  upon  the 
ground  of  undue  influence  exercised  by  some  of  the  legatees,  fraud, 
the  unnatural  tenor  and  effect  of  the  will,  and  mentid  incapacity. 
The  material  facts,  not  aboye  stated,  appear  in  the  opinion. 

Charles  Matthews,  for  appellant. 
Eiymer  A.  Nelson,  for  respondent. 
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DoNOHXJE,  J.  This  is  an  appeal  f  Fom  the  sarrogate's  decree  ad- 
mitting the  will  of  Jane  Ann  Fowler  to  probate.  The  contestants 
are  her  husband,  with  whom  she  lived  bat  a  short  time  and  from 
whom  she  was  separated  nearly  thirty  years ;  she  even  assumed  the 
name  previously  held  by  her,  and  her  references  to  him  after- 
ward were  never  affectionate ;  the  other  contestants  are  relatives 
with  whom  it  appears  bad  feeling  existed  in  consequence  of  the  will 
made  by  her  mother  giving  the  mother's  property  to  the  deceased's 
aunts  when,  as  a  daughter,  she  had  reason  to  expect  it  herself.  The 
parties  thus  situated  are  the  ones  who  now  attack  the  will  on  the 
grounds,  substantially,  that  the  testatrix  was  of  unsound  mind,  and 
that  undue  influence  was  used.  In  looking  at  this  case  under  the 
authorities  (Jackson  v.  Jackson,  39  N.  Y.  153 ;  Olapp  v.  Fullerton, 
34  id.  197),  the  rule  in  regard  to  both  these  questions  is  clear. 
It  will  be  seen  that  no  one  contests  the  will  except  those  who  show 
no  real  reason  to  be  surprised  at  its  contents.  Had  the  husband 
been  provided  for  it  would  have  been  a  strong  evidence  either  of  her 
insanity  for  thirty  years  before  her  death  or  the  insanity  of  its  pro- 
visions. No  single  fact  in  the  evidence  would  warrant  an  expecta- 
tion of  his  being  a  devisee.  The  other  contestants  might  really 
have  been  somewhat  surprised  if  the  will  had  provided  for  them. 
The  mother's  gift  to  them,  forgetting  her  own  daughter,  had  raised 
an  amount  of  feeling  in  the  deceased  that  led  her  to  the  use  of  abu- 
sive language  to  them  at  all  times,  and  one  of  them  had  gone  so  far 
as  to  call  her  crazy.  So  far,  therefore,  as  the  character  of  the  dispo- 
sition of  the  property  is  concerned  there  is  nothing  in  the  circum- 
stances to  impress  it  as  one  made  by  a  person  wanting  mental  c!a- 
pacity,  or  on  whom  undue  influence  had  been  used.  Her  mother's 
property  had  been  by  will  left  from  her;  it  is  hard  to  see  why  those 
who  had  thus  obtained  it  or  their  friends  could  expect  much  from 
her. 

In  the  case  there  is,  so  far  as  all  the  legatees  are  concerned,  an 
absence  of  any  influence  whatever,  except  it  may  be  said  in  the  one 
devise  to  Wandell,  her  counsel,  and  if  those  who  would  be  benefited 
by  holding  this  void  had  objected,  evidence  might  be  required  to 
sustain  it  It  might,  if  attacked,  want  support  {Neshitt  v.  LockmaUy 
34  N.  Y.  167),  but  as  it  is  not  attacked  by  those  to  whom  its  avoid- 
ance would  be  a  benefit,  we  do  not  consider  that 

The  evidence  of  the  alleged  want  of  capacity  is  not  only  slight, 
but  may  be  said  to  be  all  wanting.  The  deceased,  up  to  her  death, 
Vol.  m,N.  Y.  Ricp.  — 17 
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attended  to  her  own  business  and  in  the  letting  of  her  houses,  in 
receiving  and  paying  her  debts,  and  in  all  her  business  relations  so 
acted  as  to  give  no  ground  to  charge  her  with  a  want  of  capacity. 
Some  few  things  in  a  long  life  are  referred  to,  and  on  them  an  at- 
tept  made  to  found  a  theory  of  insanity.  It  is  said  she  misrepre- 
sented, in  a  letter  to  her  mother,  the  conduct  on  a  particular  occa- 
sion of  an  old  servant,  when  in  substance  the  servant  admitted  the 
material  part — that  she  did  press  her  conversation  on  her  old  mis- 
tress. It  is  said  she  stated  she  had  had  a  child  by  her  husband, 
which  had  died,  and  which  was  not  true.  Whether  she  ever  did 
really  think  or  say  so,  now  that  she  is  dead,  it  is  hard  to  prove;  but 
if  she  did  say  it,  how  she  came  to  say  it,  whether  intentionally  to 
falsify  or  supposing  it  correct,  or  with  what  object,  cannot  be  told. 
Again,  it  is  said  she  made  a  serious  charge  to  one  person  about  her 
fears  of  poison  from  another;  that  one  night  she  had  a  dispute 
about  some  matter  with  a  person  in  her  house  and  late  at  night 
wanted  to  put  them  out  There  is  nothing  in  the  case  in  connec- 
tion with  either  of  these  circumstances  to  found  any  doubt  of  her 
sanity.  The  testimony  of  an  expert  who  never  saw  her  is  put  in, 
but,  under  the  circumstances  and  against  the  testimony,  is  of  no 
weight  Again,  it  is  said  a  paper  found  in  her  will  disproves  the 
will  to  be  her  intent  We  think  that  not  only  is  this  not  so,  but  the 
opposite  the  fact.  Her  own  handwriting  in  this  paper,  kept  with 
the  will,  shows  a  knowledge  of  the  will,  and  attempts  to  give  intelli- 
gence where  its  devisees  may  be  found.  All  her  letters  put  in  show 
no  want  of  soundness  in  her  mental  condition,  but  the  reverse. 

That  she  was  passionate,  bore  malice,  whether  right  or  wrong, 
and  felt  animosity  to  those  related  to  her  who  would  have  been  her 
heirs  at  law,  is  true  ;  but  that  any  thing  she  said  or  did  amounted 
to  evidence  of  mental  incapacity  is  equally  untrue.  Whether  she 
made  the  will  her  husband  or  her  aunts  would  have  made,  or  that 
any  other  person  would  have  made,  is  not  the  question.  The  law 
gives  her  the  right  to  dispose  of  her  own  property,  and  this  power 
is  given  with  a  full  knowledge  of  human  temper  and  judgment 

The  surrogate  was  correct  in  his  judgment,  and  the  decree  should 
be  affirmed. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Decree  affirmed. 
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MoVeanby  V.  Mayor,  bto.,  op  KTew  Yobk. 

Spidenee  — judgment  record — New  York  eUy — offldal  ealary — board  ofaeeut- 
ant  aldermen — potoer  to  determine  quaUficaHons^  etc.,  of  members. 

In  an  action  against  the  city  of  New  York  to  recover  the  plaintifi  'b  salary  aa 
an  assiatant  alderman,  the  complaint  alleged  that  the  plaintiff  was  duly 
elected.  The  defendants  denied  the  statement  of  the  complaint  and  alleged 
that  C.  was  elected ;  that  the  plaintiff,  claiming  to  have  been  elected,  submit- 
ted his  claim  to  the  board  of  assistant  aldermen,  who  decided  that  G.  was 
elected ;  that  the  salary  was  paid  to  C,  who  performed  the  duties  of  the 
office.  The  plaintiff  proved  a  record  in  an  action  brought  by  the  people,  on 
the  plaintiff's  relation  against  C,  in  which  plaintiff  was  adjudged  to  be 
entitled  to  the  office.  HM,  that  the  record  not  being  between  the  parties  to 
this  suit,  nor  followed  by  the  admission  of  the  plaintiff  to  the  rights  claimed 
under  it,  was  not  admissible  in  evidence. 

Sdd,  also,  that  the  plaintiff  never  having  filled  the  office,  or  performed  any  of 
ita  duties,  could  not  recover  the  salary,  even  if  the  question  of  his  right  to 
the  office  was  settled. 

Hdd^  further,  that  the  board  of  assistant  aldermen  being,  by  the  city  charter, 
made  the  Judge  of  the  election  returns  and  the  qualifications  of  its  own 
members,  the  right  of  a  member  to  a  seat  could  not  be  tested  by  a  proceed- 
ing in  court  between  two  persons,  one  not  a  member  of  the  board,  and  one  a 
member  to  which  the  board  was  not  a  party. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at  general 
term.  The  plaintiff,  James  E.  MeVeaney,  brought  this  action  to 
lecoyer  from  the  defendants  t4,000,  as  his  salary,  as  an  assistant 
alderman  of  New  York  city  from  January  1;  1869,  to  January  1, 
1870.  He  claimed  that  at  the  charter  election  in  1868  he  was  duly 
elected  to  the  office ;  that  he  took  the  oath  of  office  and  that  he  per- 
formed the  duties  of  the  office  so  far  as  the  board  would  permit  him. 
The  answer  alleged  the  election  of  one  Gulkin  for  the  district  and 
term  claimed  by  the  plaintiff;  that  the  plaintiff  presented  his  peti- 
tion to  the  board  of  assistant  aldermen,  who  awarded  the  seat  to 
said  Calkin,  who  discharged  the  duties  and  was  paid  the  salary,  and 
that  plaintiff  never  performed  any  of  the  duties  of  the  office.  On  the 
trial  the  plaintiff  produced  in  evidence  the  judgment  roll  in  an  action 
of  quo  warranto,  brought  by  the  people,  on  the  relation  of  the  plain- 
tiff, against  Culkin,  adjudging  the  office  to  plaintiff.  The  judgment 
in  that  action  was  taken  on  June  17, 1869,  and  on  the  21st  of  June 
the  application  of  the  plaintiff  to  the  board  was  heard  and  deter- 
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mined.    The  coori;  below  dismissed  the  complaint  and  ordered  the 
exceptions  to  be  first  heard  at  general  term. 

David  McAdam,  for  plaintiff. 

K  Delafield  Smith  and  A.  J.  Vafiderpoel,  for  defendant. 

Do^OHUE,  J.  The  plaintiff  claims  that  he  was  duly  elected  an 
assistant  alderman  of  the  city  of  New  York  for  the  period  of  which 
he  claims  salary,  and  performed,  as  far  as  he  was  able  to  do  so,  the 
dnties  of  his  office. 

Defendants  deny  the  statements  of  plaintiff,  and  allege  that  one 
Peter  Culkin  was  elected ;  that  the  plaintiff  then  claiming  to  be 
elected  submitted  his  claim  to  the  board  of  assistant  aldermen 
elected  for  that  term ;  that  the  board  of  assistant  aldermen  decided 
that  Culkin  was  elected,  and  rejected  plaintiff's  claim.  Defendants 
deny  that  they  excluded  plaintiff  from  office,  and  allege  that  the 
salary  for  the  office  and  position  claimed  by  plaintiff  during  the  term 
was  paid  to  Culkin,  who  performed  all  the  duties. 

An  offer  on  the  trial  to  prove  that  the  plaintiff  received  the  high- 
est number  of  votes  was  properly  rejected.  The  plaintiff  was 
allowed,  under  the  defendants'  objection,  to  prove  a  record  in  the 
case  of  People  ex  rel  McVeaney  v.  Culkin,  in  which  plaintiff 
was  adjudged  to  be  entitled  to  the  office.  This  record  was  not 
between  the  parties  to  this  suit,  and  was  never  followed  by  the 
admission  of  the  plaintiff  to  the  rights  claimed  under  it.  The 
plaintiff  never  occupied  or  performed  any  of  the  duties  of  the  office 
claimed,  during  the  term,  and,  within  the  principle  of  the  case  of 
Smith  V.  Mayor  of  New  York,  37  N.  Y.  518,  cannot  recover,  even  if 
the  question  of  his  right  to  the  office  was  settled.  To  hold  that  a 
party  never  in  the  office  or  the  exercise  of  its  duties  could  recover  the 
fbes  or  salary  thereof  from  one  who  was  no  party  to  keeping  him  out 
of  the  offide  would  be  impossible.  The  acts  and  doings  of  the  person 
de  facto  holding  the  office  must  bind,  as  well  in  receiving  the  salary 
as  in  other  acts.  The  plaintiff  here  has  his  remedy  against  those 
who  received  the  salary  or  who  wrongfully  aided  in  keeping  him  out, 
if  he  has  any  remedy. 

But  if   this  point  is  not  conclusive,  had  the    court  in   the 
i«cord  presented  on  the  trial  aiithority  to  hear  and  determine 
the  right  to  the  office  ?    By  §  7,  chap.  446,  Laws  of  1857,  the  char- 
ter provides  that  each  board  shall  be  the  judge  of  the  election  returns 
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and  qualifications  of  its  own  members.  Now  it  is  sought. by  the 
case  put  in  evidence  to  test  the  right  of  a  member  of  the  board  of 
assistant  aldermen  to  such  seat  by  a  proceeding  between  two 
persons,  one  not  a  member  of  the  board  and  one  a  member,  without 
making  the  board  a  party  in  any  way.  In  the  case  of  Culkin,  after 
the  judgment,  no  steps  were  taken  by  the  relator  to  enforce  the 
judgment  or  make  the  board  a  party  to  it  by  compelling,  or  attempt- 
ing to  compel,  the  board  to  admit  him  to  a  seat.  That  the  plain- 
tiff himself  felt  his  judgment  of  no  avail  is  shown  by  the  fact,  that 
although  he  was  declared  by  that  judgment  entitled  to  the  office 
in  June,  1869,  he  took  no  steps  whatever  to  enforce  his  right 

He  now  asks  that  the  defendants  who  have  paid  the  salary  to  one 
who  performed  the  duties  should  pay  it  over  to  one  who  has  not 
Neither  of  the  cases  cited  go  the  length  of  showing  that  the  board 
could  have  been  compelled  to  admit  him.  Where  the  board  did  not  do 
so  and  the  charter  under  which  they  acted  states  that  they  shall  be  the 
judges  of  the  election  of  their  members,  it  would  be  contrary  to  all 
precedent  to  hold  that  the  city  must,  at  its  peril,  pay  the  plaintiff, 
when  he  neither  performed  the  duties  nor  filled  the  office  he  asks 
now  for. 

The  decision  was  correct  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Stevenson,  appellant,  v.  Mayor,  etc.,  of  New  Yoek. 

Ifew  York  eUy —  extending  streets  —  ossessmeTU  for  improvements —  Latos  1867, 
ehap.  403  —  time  for  commencing  proceedings — wUidity  of  proceedings. 

An  avenae  in  the  dtj  of  New  York  was,  bj  Laws  1867,  chapter  403,  laid  out 
and  extended,  and  the  counsel  to  the  corporation  was  required,  within  three 
months,  to  take  the  necessary  legal  means  to  open  the  extension  as  a  street. 
No  proceedings  were  instituted  until  after  three  months  had  elapsed.  Held, 
that  as  the  statute  did  not  provide  that  the  taking  of  the  proceedings  within 
the  period  mentioned  should  constitute  a  condition  on  which  the  existence  of 
the  extension  as  a  street  should  depend  ;  nor  that  proceedings  should  not  he 
taken  at  all,  unless  within  the  time  prescribed ;  the  court  had  no  right  to 
add  such  a  restriction  to  the  statute.  And  that,  if  proceedings  were  in  all 
other  respects  properlj  taken,  taking  them  within  the  time  mentioned  was 
not  eflsential  to  their  validity. 
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In  order  that  property  should  be  benefited  bj  the  extension  of  a  street,  it  is 
not  necessary  that  it  should  be  within  the  actual  limits  of  the  improvement 
made.  Such  an  extension  will,  ordinarily,  benefit  property  situated  upon 
other  portions  of  the  street  than  those  included  within  the  limits  of  the 
improvement ;  and  so  far  as  such  benefit  extends,  an  assessment  for  the 
expenses  of  the  improvement  can  be  equitably  and  justly  levied. 

Where  an  improvement  of  a  New  York  city  street  was  provided  for  by  stat- 
ute, and  the  proceedings  taken  conformed  to  the  statute,  though  not  insti- 
tuted within  the  time  specified  therein;  held,  that  they  were  valid  and 
effectual  without  any  resolution  of  the  common  council ;  and  that  an  omis- 
sion to  publish  a  resolution,  as  the  law  required  in  other  cases,  in  no  way 
impaired  the  authority  given  by  the  statute  for  the  improvement. 

Appeal  from  an  order  of  the  special  term  sustaining  a  demurrer 
to  the  complaint. 

The  plaintiff,  Vernon  K.  Stevenson,  was  the  owner  of  certain  lots 
fronting  on  Madison  ayenue,  between  Fifty-eighth  and  Fifty-ninth 
streets,  in  the  city  of  New  York,  which  were  assessed  for  the 
opening  of  Madison  ayenue,  from  Eighty-sixth  to  One  Hundred 
and  Twentieth  streets.  The  opening  was  done  according  to  chapter 
403,  Laws  of  1867,  entitled  "  An  act  to  alter  the  map  or  plan  of  the 
city  of  New  York,  by  extending  Madison  ayenue.^'  The  material 
features  of  the  statute  are  presented  in  the  opinion.  Plaintiff 
claimed  that  the  assessment  was  void,  and  asked  to  have  the  collec- 
tion thereof  perpetually  enjoined,  for  the  reasons,  1st.  That  plain- 
tiff's property  is  not  within  the  limits  prescribed  by  sections  177  and 
178  of  the  act  of  April  9, 1813,  to  wit:  within  one-half  the  dis- 
tance to  the  next  street  or  avenue  on  either  side  of  the  portion  of 
the  avenue  so  opened;  2d.  That  the  resolution  of  the  common 
council  directing  the  proceedings  to  open  the  avenue,  was  not  pub- 
lished in  all  the  corporation  newspapers  prior  to  adoption ;  3d.  That 
proceedings  were  not  taken  to  open  the  avenue  within  three  months 
after  the  passage  of  the  act  of  1867.  The  defendant  demurred  to 
the  complaint,  upon  the  ground  that  no  cause  of  action  was  alleged 
therein.  The  demurrer  was  sustained  and  the  complaint  dismissed; 
and  from  the  order  of  the  special  term  to  that  effect,  plaintiff  makes 
this  appeal. 

Oliver  W.  West,  for  appellant.  Section  2  of  chapter  403,  Laws 
1867,  is  mandatory,  and  the  failure  of  the  counsel  of  the  corpora- 
tion to  apply  within  three  months,  forfeited  all  power  under  it,  and 
thereafter  the  avenue  could  only  be  opened  by  the  mayor  and  com- 
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mon  counciL  Adriance  v.  McCafferty,  2  Robert  153 ;  Potter's  Dwar- 
ris  on  Stats.  224;  People  v.  Schermerhorny  19  Barb.  569;  State  ex 
rel  Cothren  v.  Lean,  9  Wis.  292 ;  Webster  y.  French^  12  111.  302. 
The  failure  to  publish  the  resolution  is  fatal.  Chap.  446,  Laws 
1857,  %  11  y  In  re  Petition  of  DouglasSy  46  KT.  Y.  42;  In  the  Matter 
of  Smithy  52  id.  526. 

E.  Delafield  Smith,  and  D.  J.  Dean,  for  respondent  Property 
fironting  on  the  street  opened  is  not  within  the  exceptions  of 
flection  178  of  the  act  of  1813  (Valentine's  Laws,  1196),  as 
amended  by  chap.  81,  Laws  of  1816  (Valentine's  Laws,  1213). 
The  limit  is  to  the  extension  of  the  assessment  laterally  from 
the  street  opened.  The  resolutions  of  the  common  council  were 
enpeifluous  and  unnecessary.  The  provision  as  to  time  of  appli- 
cation in  the  act  of  1867  is  directory.  People  v.  Alle7i,  6  Wend. 
486 ;  Oale  v.  Mead,  2  Denio,  160 ;  Matter  of  Empire  City  Bank,  18 
N.  Y.  199 ;  Jackson  v.  Young,  6  Cow.  269. 

Dakiels,  J.  By  chapter  403  of  the  Laws  of  1867,  Madison  ave- 
nue was  laid  out  and  extended  from  Eighty-sixth  street  to  One 
Hundred  and  Twentieth  street  The  first  section  of  the  act  defined  its 
precise  location,  width  and  extent,  consequently  nothing  was  further 
left  to  be  done  but  to  open  and  improve  it  within  such  bounds,  in 
order  to  render  it  serviceable  to  the  public,  and  to  attain  that  end 
the  counsel  to  the  corporation  was  required,  within  three  months 
from  the  passage  of  the  act,  to  take  the  necessary  legal  means  to  open 
the  extension  as  a  street  (§  2).  No  further  or  other  proceedings 
whatsoever  were  prescribed  for  that  purpose,  and  as  those  means 
were  defined  by  preceding  laws,  no  uncertainty  existed  as  to  what 
was  required  to  complete  the  extension  as  a  street  They  required 
commissioners  of  estimate  and  assessment  to  be  appointed,  the 
statutory  duties  imposed  upon  them  to  be  performed,  the  subsequent 
confirmation  of  their  proceedings  and  the  grading  and  paving  of 
the  extension  by  the  respondent  This  was  the  clear  scope  and 
design  of  all  the  act  could  possibly  contemplate. 

But  the  proceedings  required  to  be  taken  for  that  purpose  by  the 
corporation  counsel  were  not  instituted  until  after  the  three  months 
mentioned  in  the  second  section  of  the  act  had  expired,  and  for 
that  reason  it  is  insisted,  on  behalf  of  the  plaintiff,  that  his  power 
to  proceed  at  all  was  extinguished.    This  was  a  proceeding  required 


136  FIRST  DEPARTMENT, 

Stevenflon  ▼.  Mayor,  6tc.,  of  New  York. 

for  the  benefit  of  the  publio.  Its  object,  as  well  as  that  of  the  stat- 
ute, was  to  secure  the  opening  of  the  extension  as  a  street  for  the 
use  and  convenience  of  the  public ;  to  create  what  seems  to  have 
been  regarded  by  the  legislature,  and  undoubtedly  was  a  public 
improvement.  That,  and  nothing  but  that,  was  to  be  obtained 
under  the  provisions  of  the  law,  and  it  could  not  have  been  intended 
that  the  public  should  be  deprived  of  the  benefit  of  the  improve- 
ment if  the  officer,  whose  duty  it  was  to  proceed,  neglected  to  do 
so  within  the  three  months  mentioned,  as  long  as  no  such  result 
was  declared  to  be  the  consequence  of  his  omission.  The  act  pro- 
vided for  the  extension  and  opening  of  the  street ;  that  was  its  lead- 
ing and  paramount  object ;  and  to  secure  that  required  the  corpora- 
tion counsel  to  take  the  requisite  proceedings  to  ascertain  and  assess 
the  expenses  within  three  months  afterward ;  but  it  did  not  provide 
that  the  taking  of  the  proceedings  within  the  period  mentioned 
should  constitute  a  condition  on  which  the  existence  of  the  exten- 
sion as  a  street  should  depend,  nor  that  the  proceedings  should 
not  be  taken  at  all  unless  they  were  taken  within  the  time  pre- 
scribed ;  and  as  long  as  the  legislature  imposed  no  such  restriction, 
it  is  clear  that  the  courts  have  no  right  to  add  it  to  the  statute. 

In  that  state  of  the  law  the  time  mentioned  is  not  essential  to  the 
validity  of  the  proceedings,  if  they  are  in  all  other  respects  after- 
ward properly  taken.  It  is  the  duty  of  the  public  officer,  who  is 
required  to  proceed  within  a  specified  period,  to  do  so,  and  a  willful 
neglect  to  do  so  would  probably  be  a  misdemeanor  on  his  part  under 
the  statutes  of  this  State,  but  his  neglect  should  not  be  allowed 
under  such  a  statute  as  this  to  deprive  the  public  of  the  benefit  of  a 
valuable  improvement  in  an  important  street  of  the  city.  The 
settled  rule  of  construction  requires  no  such  consequence  to  be 
attached  to  the  violation  of  a  legal  duty  of  this  description.  On 
the  contrary,  the  time  mentioned  in  the  manner  this  was,  is  con- 
sidered to  have  been  intended  by  the  legislature  as  directory  merely, 
and  that  the  enterprise  itself  should  not  fail,  by  reason  of  neglect, 
to  comply  with  the  requirement  made  in  that  respect.  The  essential 
objects  and  purposes  of  the  law  are  not  allowed  to  be  defeated  by  a 
circumstance  of  that  description.  Thomas  v.  Ulapp,  20  Barb.  165, 
167 ;  Po7id  V.  Ifegus,  3  Mass.  230 ;  Cole  v.  Green,  6  Man.  &  G.  872, 
890 ;  Merchant  v.  Langworthy,  6  Hill,  646 ;  S.  C,  3  Denio,  626 ;  Oale  v. 
ifi^a^,  2  id.  160 ;  People  Y.Hollej/,12  Wend.  481;  People  y.  Feci, 
11  id.  604 ;   Jackson  v.  Young,  5  Cow.  269 ;    People  v.  Allen,  6 


MARCH  TERM,  1874.  I37 

StevenflOQ  v.  Mayor,  etc.,  of  New  York. 

Wend.  486.  The  cases  of  People  v.  ScJiermerhorn,  19  Barb.  559, 
and  Adriance  v.  McOafferty,  2  Robert.  153,  are  in  no  way  in  con- 
flict with  this  principle ;  they  were  decided  under  different  circum- 
stances requiring  a  different  principle  for  their  disposition.  They 
depended  upon  the  fact  of  notice,  not  the  time  within  which  it 
should  be  given,  and  the  notices  required  were  also  conditional  in 
their  nature. 

The  plaintiff's  property,  assessed  as  benefited  by  the  extension, 
fronted  upon  Madison  avenue,  between  Kfty-eighth  and  Fifty-ninth 
streets.    It  was,  therefore,  not  within  the  actual  limits  of  the  im- 
proyement  made  by  the  extension  of  the  street.     But  that  was  not 
necessary  in  order  that  it  should  be  benefited  by  the  extension  of 
the  street.    Such  an  extension  would  ordinarily  benefit  and  enhance 
the  value  of  property  situated  upon  other  portions  of  the  street 
than  those  included  within  the  limits  of  the  improvement;  and  so 
far  as  such  benefit  extended,  an  assessment  for  the  expenses  of  the 
improvement  could  be  equitably  and  justly  extended.     Whether  it 
should  be  assessed  or  not  was  a  matter  confided  by  the  express 
terms  of  a  preceding  statute  to  the  judgment  and  discretion  of  the 
commissioners.    Laws  of  1816,  chap.  81,  §  1.    The  only  restriction 
imposed  upon  them  in  that  respeet  was  that  which  prohibited  them 
from  extending  their  assessments,  for  benefits  derived  from  the  im- 
provement, beyond  half  the  width  of  the  block  toward  the  next 
street  or  avenue,  from  the  street  opened,  straightened,  or  improved. 
Assessments  for  benefits  derived  by  property  situated  upon  the 
same  street,  can  very  properly  be  extended  as  far  from  the  locality 
in  which  the  improvement  may  be  made  as  its  benefits  may  be  ac- 
tually enjoyed.    How  far  that  may  be  must  necessarily  be  confided 
to  the  judgment  of  the  commissioners,  so  long  as  all  reasonable 
bounds  are  not  exceeded  by  them ;  and  no  reason  exists  for  sup- 
posing that  to  have  been  done  in  the  assessments  made  upon  the 
plaintiff's  property. 

As  the  improvement  was  fully  provided  for  by  the  act  of  1869, 
and  the  proceedings  taken  conformed  to  it,  though  not  instituted 
within  the  time  when  it  was  rendered  the  duty  of  the  corporation 
counsel  to  commence  them,  they  were  valid  and  effectual  without 
any  resolution  of  the  common  council,  and  the  omission  to  publish 
it  as  the  law  requires  in  other  cases,  in  no  way  impaired  the  author- 
ity which  the  statute  provided  for  extending  the  street,  and  there 
being  no  want  of  authority  in  the  commissioners  to  assess  the 
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plaintiff's  property  fronting  upon  the  same  street  for  the  benefit  re- 
ceived by  it  from  the  improvement,  no  facts  are  shown  by  the  com- 
plaint which  will  enable  the  plaintiff  to  maintain  the  present  action. 
The  order  sustaining  the  demurrer  was  right,  and  it  should  be 
affirmed,  with  costs. 

Davis,  P.  J.,  and  Donohub,  J.,  concurred. 

Order  affirmed. 


Tenth  National  Bank  v.  Darragh  et  ah,  appellants. 

Evidence — when  declarations  of  principal  not  admieeSble  against  surety, 

M.  was  principal  and  D.  snretj  upon  a  bond  conditioned  for  the  faithful  per- 
formance bj  M.  of  bia  duties  as  teller  of  a  bank.  M.  was  a  defaulter  and 
the  bank  brought  action  on  the  bond  against  M.  and  D.  Heldj  that  admis- 
sions  made  bj  M.,  after  he  ceased  to  be  teller  and  after  the  defalcation,  were 
not  admissible  against  D. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  directed  by  the  court.  The  action  was  brought  upon  a  joint 
bond  of  indemnity  executed  by  both  defendants,  Robert  L.  Darragh 
and  Albert  Marsh,  in  the  sum  of  t5,000,  conditioned  for  the  faith- 
ful performance  by  th^  defendant  Marsh  of  his  duties  as  assistant 
receiving  teller  of  the  plaintiff.  It  is  claimed  by  plaintiff  that  Marsh 
improperly  applied  to  his  own  use  $7,500  of  the  plaintiff 's  funds. 
At  the  close  of  the  testimony  the  court  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff  for  the  amount  of  the  penalty  of  the  bond  sued 
on,  and  interest  The  material  facts  are  stated  sufficiently  in  the 
opinion. 

J.  M,  Dixon,  for  appellant 
E.  L.  Fancher,  for  respondent 

Davis,  P.  J.  This  action  was  brought  upon  a  bond  given  by 
Marsh,  as  principal,  and  Darragh,  as  surety,  to  secure  to  plaintiff  the 
faithful  performance  of  the  duties  of  Marsh  as  an  officer  of  the  bank. 

Marsh  was  guilty  of  a  defalcation  to  an  amount  in  excess  of  the 
penalty  of  the  bond. 
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At  the  close  of  the  trial  the  court  directed  a  yerdict  for  plaintiff 
for  the  penalty  of  the  bond  with  interest.  It  cannot  be  said  in  this 
case  that  the  jnry  were  affected  by  the  alleged  improper  evidence^ 
because  the  direction  of  the  court  relieved  the  jury  from  the  consid- 
eration of  any  evidence.  The  substantial  question^  therefore^  is, 
whether  there  was  sufficient  legal  evidence  to  establish  the  liability 
of  Darragh  and  justify  the  directions  given  by  the  court,  independ- 
ently of  the  unlawful  evidence. 

The  court  admitted,  against  defendant's  objection  and  exception, 
the  declarations  or  admissions  of  Marsh  showing  his  defalcation, 
made  long  after  the  transaction,  and  after  he  ceased  to  be  an  officer 
of  the  bank.  The  issue  on  trial  was  between  Darragh  and  the 
plaintiff.  Marsh  was  a  party  to  this  action,  and  had,  as  the  record 
before  us  shows,  been  personally  served ;  but  whether  he  was  in 
default,  or  the  plaintiff  was  entitled  for  any  reason  to  assess  damages 
against  him,  or  was  in  fact  engaged  in  doing  so  at  the  trial,  neither 
appears  in  the  record  nor  was  suggested  on  the  trial.  The  fact  that 
a  joint  judgment  was  afterward  entered  against  both  defendants 
shows  nothing,  as  that  was  a  proper  form  of  making  up  the  judg- 
ment, whether  Marsh  had  been  served  or  not 

It  is  therefore  not  a  sufficient  reason  to  say  that  the  admissions 
were  proper  evidence  against  Marsh,  and  should  be  regarded  as  hav- 
ing been  received  only  on  an  assessment  of  damages  against  him. 
Darragh  alone  appeared  by  his  counsel,  and  the  objections  he  made 
to  the  admissibility  of  the  declarations  of  Marsh  must  be  regarded 
as  presenting  the  question  of  their  competency  against  him,  especially 
in  the  absence  of  any  suggestion  at  the  trial  of  an  assessment  against 
Marsh. 

But,  if  the  court  could  now  see  that  a  clear  case,  establishing  the 
alleged  breach  of  the  bond,  was  proved  against  Darragh,  exclusive 
of  the  admissions  of  Marsh,  there  would  be  no  difficulty  in  uphold- 
ing the  verdict  and  judgment,  because,  no  jury  having  been  affected 
by  such  improper  evidence,  the  court  will  be  presumed  to  have  acted 
in  directing  the  verdict  upon  the  requirements  of  the  legal  evi- 
dence. 

It  is  not  disputed  that  the  admissions  of  Marsh,  made  after  he 
ceased  to  be  an  officer  of  the  bank  and  after  the  defalcation,  were  in- 
competent against  his  surety.  The  law  on  that  subject  is  well  settled. 
1  Greenl.  Ev.,  §  187;  1  Phill.  Ev.  194, 195,  201, 525,  and  cases  there 
cited;  Smith  v.  WhtttingtofiyG  Oar.  &  P.  78 ;  Moore  v.  Meacham,  10  N.  Y. 
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207.  But  if  the  fact  of  the  defalcation  and  of  its  amount  had  been 
clearly  shown,  irrespective  of  the  admissions,  we  could  wholly  disre- 
gard them  for  the  purpose  of  upholding  the  recovery.  A  careful 
examination  of  the  case  shows,  however,  that  this  material  fact  was 
not  made  out  (although  some  evidence  tending  to  establish  it  was 
given),  without  resorting  to  and  applying  the  admissions  of  Marsh, 
made  after  his  discharge  from  the  bank  and  after  he  ceased  to  be 
competent  to  charge  his  surety  by  acts  or  admissions.  There  was 
perhaps  evidence  enough  to  have  gone  to  the  jury  upon  the  ques- 
tion, because  they  might  have  found  that  Wemple's  testimony  related 
to  admissions  made  while  Marsh  was  still  acting  as  an  officer  and 
under  circumstances  in  which  they  would  be  admissible  against  the 
surety;  but  as  the  jury  might  also  have  found  otherwise,  without 
finding  against  the  weight  of  evidence,  the  court  cannot  be  said  to 
be  justified  in  directing  a  verdict  against  the  objection  and  excep- 
tion of  defendant 
There  must  be  a  new  trial,  with  cost  to  abide  the  event. 

DoiiroHiTE  and  Dakiels,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


Kelly  et  ah  v.  Bebnheimeb  et  al,  appellants. 

Election  between  defenses — wJien  court  cannot  compel — fraud,  and  warranty 
Evidence  —  statements  to  agent  communicated  to  principal. 

In  an  action  for  the  price  of  some  barley  defendants  set  up  a  breach  of  warranty 
and  also  fraud  in  representations  as  to  the  quality  of  the  barley.  After 
defendants  had  given  evidence  tending  to  establisli  each  defense  the  court 
compelled  them  to  elect  between  the  two.  Held,  error.  The  court  has  no 
power  to  require  a  defendant  to  elect  upon  which  of  several  defenses  he  will 
rely  when  more  than  one  is  set  up  and  evidence  g^ven  tending  to  prove  each 
of  them,  unless  they  are  so  far  inconsistent  that  both  cannot  exist  in  the  same 
-  transaction. 

Defendants  averred  that  on  the  discovery  of  the  fraud  they  tendered  back  the 
barley  and  repudiated  the  transaction,  and  further  alleged  that  the  barley  was 
worth  only  $1  per  bushel,  whereas  the  contract  price  was  $2.  Held  sufficient 
to  warrant  defendant  in  claiming  an  allowance  by  way  of  counter-claim  of 
the  difference  between  the  purchase  price  of  the  barley  and  its  real  value. 
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Statements  made  by  plaintiff's  agent  in  the  transaction  to  defendants'  agent 
in  respect  to  the  quality  of  the  barlej,  which  were  communicated  to  defend- 
ants before  the  purchase,  held  admissible  upon  the  defense  of  fraud. 

Appeal  from  a  judgment  in  favor  of  plaintiffs  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  for  the  price  of  a  quantity  of  California 
barley  sold  by  the  plaintiffs,  Eugene  Kelly  and  Joseph  Donahue,  to 
the  defendants,  Emanuel  Bemheimer  and  Joseph  Schmid,  in 
December,  1868.  The  defendants  in  their  answer  made  a  general 
denial,  and  three  other  defenses  called  second,  third  and  fourth. 
The  second  set  up  a  breach  of  warranty,  that  the  barley  was 
equal  in  quality  to  certain  barley  bought  by  the  defendants  of 
SchoUe  brothers.  The  third  set  up  a  breach  of  warranty,  that  the 
barley  was  fit  to  be  used  in  brewing,  and  averred  that  defendants 
were  brewers  and  wanted  this  barley  for  their  business.  The 
fourth  set  up  fraud  in  representations  as  to  the  quality  and  char- 
acter of  the  barley,  and  averred  a  tender  back  of  the  barley  and 
a  repudiation  of  the  transaction,  and  that  the  barley  was  not 
worth  more  than  one  dollar  per  bushel  instead  of  two  dollars, 
the  value  represented  by  plaintiffs.  After  defendants  had  rested  on 
the  trial  of  the  cause,  the  court  compelled  them  to  elect  on  which 
branch  of  the  defense  they  would  rely,  and  they  thereupon,  under 
exception,  elected  to  rely  upon  the  warranty  in  addition  to  the 
general  denial.  Some  exceptions  were  taken  to  the  admission  and 
exclusion  of  evidence  on  the  trial  which  appear  in  the  opinion  of 
the  court.  The  trial  was  had  before  Mr.  Justice  Van  Bbunt  i^nd 
a  jury,  on  December  11, 1871,  and  resulted  in  a  verdict  in  favor  of 
plaintiffs  for  18,510.37.  From  the  judgment  entered  thereon 
defendants  make  this  appeal. 

Z>.  M.  Porter,  for  appellants.  It  was  error  to  require  defendant 
to  elect  between  the  defenses;  plaintiffs  by  failing  to  demur  had 
waived  their  right  to  such  election.  Quintard  v.  Newton,  5  Robert. 
72.  The  defense  could  only  be  removed  by  motion.  Harsen  v. 
BayatAd,  6  Duer,  656  ;  Ostrom,  Receiver,  etc.,  v.  Bixhy,  9  How,  57 ; 
HoUenbeck  v.  Clow,  id.  290;  Devlin  v.  Piatt,  20  id.  167;  Springer 
V.  Duy&r,  50  N.  Y.  19. 

Martin  &  Smithy  for  respondents.  Defendants  having  rested,  no 
harm  resulted  from  their  abandoning  the  fourth  defense,  which  was 
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fraad  and  a  rescission.  It  was  no  counter-claim  for  damages  for 
deceit.  Defendants  had  malted  some  of  the  barley  and  sold  the  rest 
to  a  party  who  had  used  it,  and  the  defense  of  a  rescission  could  not 
prevail.  People  y.  Mauran,  5  Denio,  389 ;  Oobb  y.  Hatfield,  46  N .  Y. 
533 ;  Pomeroy  y.  Shaw,  2  Daly,  267. 

Dakiels,  J.  This  action  was  brought  to  recover  the  price  of 
barley  sold  and  delivered  by  the  plaintiffs  to  the  defendants.  The 
defenses  relied  upon  at  the  trial  were,  that  the  barley  by  the  terms 
of  the  sale  was  warranted  to  be  of  quality  that  it  proved  much 
inferior  to,  and  that  the  defendants  were  induced  to  purchase  it  by 
reason  of  fraudulent  representations  made  by  a  person  having 
charge  of  its  sale  for  the  plaintiffs.  After  the  defendants  had 
rested,  the  court,  upon  the  application  of  the  plaintiffs'  counsel, 
compelled  them  to  elect  upon  which  of  their  two  defenses  they 
would  proceed,  and  after  excepting  to  the  decision,  they  elected  to 
proceed  upon  the  warranty.  This  required  an  abandonment  of  the 
other  defense  and  of  the  evidence  given,  which  it  might  be  claimed 
tended  to  support  it.  The  court  has  no  power  to  require  defend- 
ants to  elect  upon  which  of  their  defenses  they  will  rely  where 
more  than  one  is  set  forth  by  the  answer,  and  evidence  is  given 
tending  to  prove  their  truth,  unless  they  are  so  far  inconsistent  that 
both  cannot  properly  co-exist  in  the  same  transaction.  That  is 
very  manifestly  not  the  case  as  to  the  defenses  of  warranty  and 
fraud  in  the  sale  of  property,  for  the  vendor  may  fraudulently  mis- 
represent the  nature,  quality  and  condition  of  the  property  sold, 
and  at  the  same  time  contract  for  or  warrant  the  existence  of  the 
attributes  indicated  by  the  representations  made.  Both  may  be  true, 
and  one  does  not  in  any  manner  merge  the  existence  of  the  other. 
In  the  present  case,  what  transpired  before  the  final  contract  of  sale 
was  made,  tended  to  establish  the  truth  of  the  defense  depending  on 
the  fraud,  while  if  the  warranty  was  made  at  all,  it  was  when  the 
terms  of  the  sale  were  finally  arranged.  Both  could  very  well  be 
true,  and  the  claim  to  maintain  them  involved  neither  impro- 
priety nor  inconsistency.  The  court  therefore  erred  in  requiring 
the  defendant  to  elect  between  the  two. 

But  it  is  claimed  that  the  defendants  were  in  no  way  injured 
by  the  decision,  because  the  part  of  the  defendants'  answer  set- 
ting up  fraud  relied  upon  it  simply  for  a  rescission  of  the  sale. 
This,  however,  is  too  narrow  a  view  of  the  allegations  contained 
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in  it.  For  in  addition  to  the  averment  that  the  defendants 
upon  the  discovery  of  the  fraud  tendered  the  barley  to  the 
owners  and  repudiated  the  transaction,  ''it  is  further  alleged  that 
the  barley,  at  the  time  of  the  sale,  was  not  worth  over  one  dollar  per 
bushel."  As  the  purchase  price  was  two  dollars  per  bushel,  this  was 
sufficient  to  show  that  they  had  Sustained  damages  by  means  of  the 
fraud  to  the  extent  of  the  difference  between  the  price  and  its  real 
value.  This  was  sufficient  to  warrant  the  defendants  in  claiming  an 
allowance  by  way  of  counter-claim  of  the  difference  on  such  portion 
of  it  as  the  evidence  might  sustain  the  propriety  of  allowing,  par- 
ticularly as  issue  was  taken  upon  it  by  the  plaintiffs'  reply.  The 
answer  was  evidently  predicated  on  the  intention  of  claiming  the 
difference  shown  by  it  between  the  value  and  what  should  appear  to 
be  the  price  of  the  barley,  in  case  a  rescission  of  the  sale  could  not 
be  secured,  and  the  reply  took  issue  with  it  in  that  view.  For  it 
denied  every  allegation  of  the  answer  constituting  or  intended  to 
constitute  a  counter-claim.  Besides,  no  objection  of  this  character 
was  taken  at  the  trial  to  the  answer  itself,  or  to  the  admissibility  of 
any  evidence  tending  in  any  respect  to  prove  that  a  fraud  had  been 
committed  in  the  sale  of  the  barley.  It  is  quite  clear  that  the  rul- 
ing requiring  the  election  of  the  defenses  cannot  be  justified  by  any 
deficiencies  in  the  answer.  Then  the  election  was  not  required,  for 
the  reason  it  assumed  that  both  were  properly  alleged  by  requiring 
an  election  between  them,  without  any  objection  being  made  as  to 
the  sufficiency  of  the  allegations  setting  forth  the  defenses.  The 
evidence  tended  very  decidedly  to  show  that  the  barley  was  old  and 
of  an  inferior  quality,  unsuited  for  malting,  which  was  the  purpose 
for  which  the  defendants  purchased  it,  and  worth  much  less  than 
what  would  have  otherwise  been  its  value. 

For  the  purpose  of  sustaining  the  defense  resting  upon  the  allega- 
tions of  the  fraud,  what  Tilden,  the  plaintiffs'  agent,  in  selling  it, 
said  concerning  its  quality,  just  before  the  contract  was  made  for  its 
purchase,  was  admissible  in  evidence.  That  was  really  the  only 
mode  in  which  the  fraud  could  be  proved,  if  in  fact  it  had  any 
existence.  For  that  purpose  his  statements  to  Cornell  who  acted 
for  and  represented  the  defendants,  when  the  barley  was  being 
changed  from  the  vessel  to  the  lighter,  ought  to  have  been  received, 
as  thev  offered  to  show  that  he  communicated  what  was  said  to  the 
defendant  who  made  the  contract  for  the  purchase  of  the  barley, 
and  that  he  acted  upon  it  in  making  that  purchtise.    The  statement 
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was  at  first  receiyed  and  it  tended  to  show  that  the  agent  said  that 
the  barley  was  good  and  new,  and  that  he  knew  all  about  it  But 
the  court  held  that  what  was  said  when  the  barley  was  being 
unloaded,  and  which  in  fact  was  just  before  the  purchase,  had 
nothing  to  do  with  the  case.  This  was  clearly  error,  and  that  error 
is  presented  for  consideration  by  the  exception  which  was  taken  to 
the  decision.  The  statement  made  contained  a  misrepresentation, 
which  the  eyidence  tended  to  show  was  untrue.  And  if  the  agent 
knew  all  about  the  barley,  then  he  knew  it  was  not  good  or  new, 
if  the  other  eyidence  as  to  its  quality  and  condition  was  entitled  to 
reliance. 

The  court  could  not  also  decide  not  to  permit  the  defendant,  by 
whose  act  the  purchase  was  afterward  made,  to  testify  that  the 
conyersation  between  Cornell  and  Tilden  was  communicated  to 
him,  and  that  he  acted  upon  the  statements  in  making  the  pur- 
chase. This  oflfer  was  entirely  proper,  for  the  eyidence,  if  it  had 
been  received,  wotild  haye  tended  to  show  that  the  defendants'  con- 
duct was  influenced  by  the  representations.  That  is  always  a 
matter  of  fact  to  be  proyed  in  support  of  claims  like  the  one  which 
defendants  made,  and  it  may  be  established  by  direct  as  well  as  by 
indirect  eyidence,  or  both,  when  that  may  be  within  the  power  of 
the  party.  The  eyidence  as  to  fraud  was  not  of  a  yery  decided 
character,  but  it  was  sufficiently  so  for  the  consideration  of  the  jury, 
and  the  defendants  were  not  prevented  from  submitting  it  to  them, 
because  it  was  deemed  to  be  in  any  respect  defective,  but  simply  for 
the  reaison  that  they  should  elect  between  the  two  different  defenses 
which  their  proof  had  a  tendency  to  establish.  The  ruling  upon 
this  subject,  as  well  as  those  relating  to  the  proofs  offered  by  the 
defendant  to  establish  the  defense  of  fraud,  cannot  be  sustained, 
and  for  the  reasons  already  given  the  judgment  and  the  order 
denying  a  new  trial  should  be  reversed  and  a  new  trial  directed^ 
with  costs  to  abide  the  event. 

Davis,  J.  P.,  and  Donohub,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 
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MuBKAY  et  oL,  executors,  etc.,  y.  Chubgh  et  al,  appellants. 

Demurrer — fxmanee  bettoeen  title  of  action  and  body  of  complaint — Foreclosure 

action — allawanee  in. 

Plaintiffs  in  the  title  of  the  action  described  themselves  as  execatrix  and 
executor  of  the  will  of  P.  M.,  deceased,  and  in  the  complaint,  set  forth  a 
canse  of  action  as  of  their  own  right.  Held,  that  the  complaint  was  not 
demurrable.    Merritt  v.  Seaman,  6  N.  Y.  168. 

The  action  was  for  the  foreclosare  of  a  mortgage.  The  court  below  over- 
ruled a  demurrer  thereto  as  frivolous,  and  gave  judgment  of  foreclosure  and 
Bale,  with  an  allowance  of  two  and  one-half  per  cent.  HM,  that  such  allow- 
ance was  within  the  discretion  of  the  court. 

Appeal  from  an  order  ol  the  special  term  overruling  a  demurrer 
as  friyolous. 

The  action  was  brought  to  foreclose  a  mortgage.  The  plaintiff, 
£llen  Mary  Murray,  and  another,  in  the  title  of  the  suit  are  de- 
scribed as  executrix  and  executor  of  Peter  Murray,  deceased,  being 
the  same  terms  used  in  the  bond  and  mortgage,  and  wherever  men- 
tioned subsequently  in  the  complaint,  they  are  referred  to  simply  as 
^  the  plain tiffiu'^  The  defendant,  Simeon  E.  Church,  demurred  on 
the  grounds  that  it  did  not  appear  from  the  complaint,  that  plain- 
tiffs had  any  authority  to  act  as  executors  of  the  estate  of  Peter 
Murray,  or  that  there  was  any  such  estate,  and  that  the  complaint 
did  not  set  forth  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  as  frivolous  and  judgment  of  foreclos- 
ure and  sale  directed  in  the  usual  form,  with  an  allowance  of  two 
and  one-half  per  cent  to  plaintiffs. 

S,  E.  Churchy  for  appellant. 

Boardman  &  Boardmariy  for  respondent.  This  case  is  different 
from  those  in  which  the  mortgage  has  been  made  to  a  testator  while 
liying.  Christy  v.  Libbt/y  35  How.  Pr.  119 ;  Lannitig  y.  Carpenter, 
48  N.  Y.  410 ;  6  gandf.  633 ;  Code,  §  142. 

Daniels,  J.  Tbe  plaintiffs  in  the  title  of  this  action  describe 
themselves  as  executrix  and  executor  of  the  last  will  and  testament 
of   Peter  Murray,  deceased,  and  they  then  proceed,  for  the  pur- 
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pose  of  alleging  a  cause  of  action,  to  set  oat  in  the  complaint  the 
execution  and  delivery  by  the  defendants,  Margaret  L.  and  Henry 
Wood,  to  the  plaintiffs,  in  their  individual  capacity,  of  a  bond  and 
mortgage  to  secure  the  sum  of  15,500,  with  interest.  They  also 
show  that  the  moneys  secured  and  agreed  to  be  paid  have  become 
due,  and  that  the  same  are  wholly  unpaid,  and  that  the  other  defend- 
ants have  some  interest  in  or  lien  upon  the  mortgaged  premises,  or 
some  part  of  them,  which  accrued  subsequent  to  the  lien  of  the 
mortgage.  The  mortgage  is  alleged  to  have  been  recorded,  and 
judgment  of  foreclosure  and  sale  is  demanded.  A  good  cause  of 
action  is  completely  alleged  and  set  forth  in  the  complaint,  but  it 
f^pears  to  be  in  the  plaintiffs'  own  right,  and  not  in  their  represen- 
tative capacity.  If  they  had  not  described  themselves  as  executrix 
and  executor,  no  possible  objection  could  be  made  to  the  cause  of 
action  alleged.  It  would  then  be  as  complete  and  perfect  as  any 
rules  of  pleading  could  require  it  to  be.  The  circumstance  that 
they  did  so  describe  themselves  does  not  in  any  manner  change  the 
effect  of  the  facts  alleged.  That  is  merely  a  description  of  their 
persons,  and  in  view  of  the  facts  stated,  it  does  not  warrant  the 
conclusion  that  the  suit  must  be  maintained  by  them  in  that  capac- 
ity. They  were  at  liberty,  notwithstanding  that  description,  to 
rely  upon  a  cause  of  action  existing  in  their  favor,  in  their  own 
right  And  in  doing  so,  their  complaint,  being  sufficient  in  all 
other  respects,  was  not  demurrable  on  account  of  the  fact  that  in 
the  title  of  the  action  they  described  themselves  as  having  a  repre- 
sentative character.  This  point  is  very  well  settled  by  the  case  of 
Merritt  v.  Seamauy  6  N.  Y.  168,  and  the  authorities  referred  to  in 
the  opinion  of  Judge  Gridlby. 

As  the  bond  and  mortgage  were  executed  and  delivered  to  the 
plaintiffs,  and  secured  the  moneys  mentioned  to  them,  they  did  have 
the  legal  capacity  to  maintain  the  present  action  for  the  foreclosure 
of  the  mortgage,  although  they  were  executor  and  executrix  pre- 
cisely as  the  title  of  the  action  stated  them  to  be.  And  the  facts  set 
forth  in  the  complaint  presented  a  perfect  cause  of  action  in  their 
favor.  The  demurrer  presenting  only  these  objections,  was,  there- 
fore, clearly  frivolous  and  was  properly  overruled  as  such. 

The  allowance  made  of  two  and  a  half  per  cent  was  within  the 
discretion  conferred  upon  the  court  in  this  class  of  cases  (Code, 
§  309),  and  there  is  nothing  in  the  case  showing  that  it  was  im- 
properly exercised  on  the  present  occasion.    But  if  there  were  any 
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thing  of  that  nature  in  the  case,  it  would  not  aid  the  defendant 
appealing,  because  no  exception  was  taken  presenting  it  for  con- 
sideration. As  no  other  objections  are  presented  by  the  appeal,  the 
judgment  should  be  affirmed,  with  costs. 

Davis,  P.  J.,  concurred. 

Judgment  affirmed. 


HusTOK,  appellant,  t.  Wbbeb  et  al. 

Paymeni  by  dtafi  an  tMrd  penon — BiU  of  exchange  —failure  to  give  natiee  of 

non-payment — Agency, 

Plaintifr,  the  owner  of  a  draft,  transferred  it  to  S.  in  payment  of  a  debt.  S. 
placed  it  in  the  bands  of  defendants  witb  directions  to  collect  and  distribute 
tlie  proceeds  in  payment  of  claims  against  him.  The  agents  of  defendants 
presented  the  draft  to  the  acceptor,  who  did  not  pay  it,  and  no  notice  being 
given  to  the  drawer,  who  was  solvent,  he  was  released.  Held,  that  S.  liaving 
accepted  the  draft  as  payment  of  the  debt  due  him  was  bound  to  use  ordinary 
diligence  in  presenting  the  same  for  payment,  and  notifying  the  drawer  if  pay- 
ment was  refused ;  that  upon  a  neglect  to  do  so  the  debt  was  discharged,  and 
plaintiff  had  no  interest  in  the  draft,  and  that  defendants  were  the  agents  of  S. 
in  the  transaction  and  were  responsible  to  him  and  not  to  plaintiff  for  the 
damage  caused  by  the  neglect  to  give  notice  of  the  non-payment  of  the  draft. 

Appeal  from  a  judgment  in  favor  of  defendants  in  a  trial  had 
before  Mr.  Justice  Bradt  without  a  jury.  The  action  is  against 
the  defendants,  John  Weber  and  others,  for  damages  sustained  by 
plaintiff,  Bobert  Huston,  from  their  negligence  in  not  giving  notice 
to  the  drawer  of  a  certain  draft  sent  to  them  for  collection,  of  the 
non-payment  thereof  by  the  acceptor,  by  which  negligence  the 
drawer  was  released  from  his  liability  upon  said  draft  The  facts 
appear  sufficiently  in  the  opinion. 

Simon  Sterne,  for  appellant. 

B.  W.  Tbwnsend  <&  A,  R.  Dyett,  for  respondents. 

Dakiels,  J.  The  plaintiff  brought  this  action  to  recover  the 
amount  due  upon  a  draft  delivered  to  the  defendants,  who  were 
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copartnerB  doing  business  in  the  city  6f  Chicago  at  the  time.  For 
the  purpose  of  having  the  same  collected^  they  forwarded  the  draft 
to  their  correspondents  in  New  York,  who  presented  it  for  payment 
to  the  acceptor,  but  it  was  not  paid,  and  they  failed  to  give  notice  of 
such  non-payment  to  the  defendants,  or  any  party  to  the  draft, 
until  after  the  drawer,  who  was  solvent  and  responsible,  had  been 
discharged  from  liability  by  reason  of  such  default  The  draft  was 
not,  in  fact,  delivered  to  the  defendants  by  the  plaintiff,  but  by 
Samuel  Huston.  They  received  it  from  him  inclosed  in  a  letter 
written  in  his  own  name,  and  containing  no  allusion  to  the  plaintiff, 
or  any  other  person  besides  himself,  as  interested  in  it.  By  this  let- 
ter he  directed  them  to  distribute  its  proceeds  by  paying  a  debt  to 
themselves,  and  paying  another  firm  an  amount  mentioned  in  the 
letter,  and  the  interest  on  a  balance  to  still  another  person.  This 
distribution  of  the  proceeds,  if  the  direction  had  been  followed, 
would  have  inured  to  the  benefit  of  Samuel  Huston  in  the  payment 
of  his  own  debts.  There  was  nothing  in  the  transaction  which 
could  have  led  the  defendants  to  conclude  that  any  other  person 
than  he  was  in  any  way  interested  in  the  draft,  and  they  had 
no  information  from  any  source  to  the  contrary,  until  after  the  fail- 
ure of  their  correspondents  to  charge  any  parties  on  the  draft,  by 
notice  of  its  dishonor. 

It,  however,  appeared,  during  the  progress  of  the  trial,  that  the 
plaintiff  purchased  and  owned  the  draft  before  it  passed  into  the 
hands  of  Samuel  Huston,  to  whom  he  was  indebted ;  that  Samuel 
Huston  wanted  a  draft  on  New  York,  and  the  plaintiff  sent  him 
this  one,  supposing  it  would  answer.  Upon  the  cross-examination 
of  the  plaintiff,  as  a  witness,  he  testified  that  he,  as  administrator  of 
his  father's  estate,  owed  his  brother  money,  and  sent  him  the  draft 
to  collect  it,  to  pay  him,  and  also  to  remit  to  the  plaintiff's  sister  and 
another  brother.  He  added  further  that  Samuel  was  to  collect  and 
distribute  the  whole  amount  of  the  draft.  This  was  substantially 
the  view  which  the  learned  judge  at  the  trial  adopted  in  his  decision, 
for  he  found  as  a  fact  that  the  draft  was  sent  by  the  plaintiff  to  his 
brother,  with  instructions  to  collect  the  same,  and  with  permission 
to  apply  the  proceeds  to  his  own  use  if  he  desired  to  do  so.  What 
the  amount  was  which  Samuel  Huston  was  to  pay  to  the  plaintiffs 
sister  and  brother  out  pf  the  proceeds  of  the  draft  was  not  mad£  to 
appear,  but  from  the  statement  of  the  plaintiff  that  he  owed  his 
brother  Samuel,  who  wanted  a  draft  on  New  York,  and  he  sent  him 
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this  for  collection,  which  he  supposed  would  answer,  it  is  evident 
that  it  was  intended  that  Samuel  was  to  have  a  beneficial  in- 
terest in  the  proceeds,  and  that  he  accordingly  had  the  right  to 
80  use  the  draft  as  to  render  that  interest  available  in  any  proper 
way  that  he  saw  fit  By  his  letter  to  the  defendants  accompanying 
the  draft  he  appears  to  have  availed  himself  of  that  understanding, 
because  he  directed  the  defendants  to  apply  the  proceeds  to  the  pay- 
ment of  debts  which  seem  to  have  been  owed  by  him.  It  was  a 
means  in  his  hands  by  which  he  could  receive  the  debt  owing  to 
him  from  the  plaintiff  as  administrator,  and  he  negotiated  and  deliv- 
ered it  to  the  defendants,  expecting  to  accomplish  that  result  by 
the  transaction  between  them. 

This  produced  at  least  a  suspension  of  his  right  to  proceed  against 
the  plaintiff  for  the  amount  owing  by  him  as  administrator,  and 
that  suspension  continued  so  long  as  the  draft  was  out  of  his  hands 
by  means  of  the  transfer  made  of  it  to  the  defendants,  and  by  the 
default  of  the  defendants'  correspondents  in  failing  to  charge  the 
drawer,  it  has  ever  since  continued.  In  fact,  the  legal  consequence 
of  the  failure  has  been  to  extinguish  his  claim  against  the  plaintiff 
altogether,  for  after  receiving  the  draft  as  a  means  of  procuring  the 
payment  of  the  debt  owing  to  him,  his  right  to  resort  to  the  admin- 
istrator again  upon  the  same  debt  depended  upon  the  return  of  the 
draft,  after  its  dishonor,  with  the  draper  properly  charged  by  notice 
of  its  non-payment.  Where  a  debtor  transfers  a  negotiable  security 
to  his  creditor,  before  its  maturity,  as  a  means  through  which  pay- 
ment of  the  debt  is  to  be  secured,  and  by  the  creditor's  laches  the 
only  responsible  parties  contingently  liable  upon  it  are  discharged, 
the  creditor  makes  the  security  his  own,  and  the  debt  to  that  extent 
at  least  is  satisfied.  Tohey  v.  Barber,  5  Johns.  68,  72 ;  Jones  v.  Sav- 
age,  6  Wend.  659 ;  Smith  v.  MilUr,  43  N.  Y.  171,  174, 175 ;  Dayton 
V.  Trull,  23  Wend.  345.  In  his  opinion  in  this  case,  Brokson,  J., 
says:  "That  whether  received  as  payment,  or  on  an  agreement  to 
apply  the  money  when  collected,  the  duty  of  presenting  the  bill 
results  from  the  nature  of  the  security.  It  purports  to  be  a  transfer 
of  funds  which  the  drawer  has  in  the  hands  of  the  drawee,  and 
there  is  an  implied  undertaking  on  the  part  of  the  holder  that  he 
will  take  the  proper  steps  to  have  those  funds  applied  to  the  satis- 
faction of  his  debt."    Id.  346,  347. 

If  Samuel  Huston  had  brought  an  action  against  the  plaintiff  as 
administrator  for  the  recovery  of  the  amount  of  the  debt  for  which 
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the  draft  was  delivered  to  him,  the  omission  to  charge  the  drawer 
would  clearly  have  constituted  a  defense.  A  return  of  the  draft, 
with  the  responsible  drawer  discharged  while  it  was  in  the  hands  of 
the  parties  to  whom  he  transferred  it,  or  in  those  of  their  corre- 
spondents, would  not  have  revived  his  remedy  for  the  collection  of 
the  debt.  Their  laches  put  it  out  of  his  power  to  insist  upon  such 
a  return ;  consequently  he,  and  he  alone,  was  interested  in  the  action 
of  the  defendants  on  the  draft  They  received  it  from  him  to  be 
collected  and  the  proceeds  applied  for  his  benefit  (and,  as  between 
himself  and  the  plaintiff,  he  had  the  right  to  make  that  disposition 
of  it)  ;  this  rendered  the  defendants  his  agents,  and  they  became 
responsible  alone  to  him  for  the  proper  discharge  of  their  duties  in  that 
capacity — as  between  them  he  was  the  person  to  be,  and  who  was 
injured  by  their  laches,  and  for  its  consequences  they  are  liable  to 
him  and  not  to  the  plaintiff,  with  whom  they  have  neither  directly 
nor  indirectly  had  any  transaction  concerning  the  draft 

It  was  claimed  on  the  argument  that  a  recovery  might  be  had  by 
the  plaintiff  as  the  assignee  of  Samuel  Huston ;  but  this  position 
cannot  be  sustained,  because  he  has  not  sued  in  that  capacity.  The 
theory  of  the  complaint  is  that  he  intrusted  the  defendants  with  the 
collection  of  the  draft,  and  that  their  liability  was  incurred  by  a 
failure  to  perform  their  obligations  to  him.  Under  such  a  state- 
ment of  the  case  no  good  reason  could  exist  for  maintaining  the 
action  in  his  favor,  because  he  might  have  presented  a  case  justify- 
ing a  recovery  as  assignee.  To  sustain  such  a  claim  it  must  first  be 
set  forth  in  the  complaint,  so  that  the  defendants  may  be  afforded 
an  opportunity  of  meeting  it  upon  the  trial.  Nothing  was  alleged 
from  which  the  defendants  could  suspect  that  such  a  claim  was 
intended  to  be  presented  against  them,  and  no  such  position 
appears  to  have  ever  been  taken  upon  the  trial 

The  judgment  should  be  affirmed. 

Davis,  P.  J.,  and  Donohub,  J.,  concurred. 

Judgment  affirmed. 
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People  ex  rel  McGowan  et  al,  appellants,  v.  Boabd  of  Estimate, 

ETC.,  OF  New  York. 

Ifeuf  York  city  — board  of  egtimateand  apportionment — Statutory  eanstruc- 
tum-^law  of  1871,  chap,  573,  588 ;  1872,  chap,  444;  1873,  chap,  779. 

Bj  the  proYisions  of  several  statutes  (Laws  1871,  chap.  673,  588  ;  1872,  chap. 
444),  the  estimates  for  county  expenses  of  New  York  were  required  to  be 
made  for  1871  and  1872,  by  May  20th  in  each  year,  and  for  each  year  after 
1872  by  December  1st  in  the  preceding  year.  By  Laws  1873,  chap.  779,  g  2, 
the  board  of  estimate  and  apportionment  were  authorized  to  reconsider, 
zeyerse  and  determine  the  estimate  previously  made  for  that  year,  prior  to 
Jaly  1, 1878.  ffM,  that  the  time  mentioned  in  the  last  act  formed  a  limit 
after  which  the  estimates  for  the  year  preceding  could  not  be  interfered 
with,  and  a  demand  made  upon  such  board  on  the  18th  of  July,  1878,  that 
they  convene,  and  audit  and  allow  and  apportion  claims  that  should  have 
been  included  in  the  estimate  for  1873,  was  too  late,  as  at  that  time  the  board 
bad  no  power  to  comply  therewith. 

Appeals  from  orders  denying  motions  for  writs  of  mandamus. 
The  appeals  in  this,  and  in  two  other  similar  applications,  in  which 
Archibald  J.  Fnllerton  and  James  Dunphy,  respectively,  are  rela- 
tors, were  taken  from  orders  denying  motions  for  peremptory  writs 
of  mandamus,  directing  the  respondents  as  the  board  of  estimate 
and  apportionment  of  the  city  and  county  of  New  York,  to 
convene,  audit  and  apportion  the  amount  due  to  the  relators 
for  their  salaries  as  messengers  and  deputy  clerks  of  the  board 
of  supervisors  of  the  county  of  New  York.  The  salary  of  the 
messengers  accrued  between  August,  1871,  and  December,  1872, 
and  the  salaries  of  the  deputy  clerks  between  the  1st  of  January^ 
1872,  and  the  1st  of  May,  1873.  The  relators  made  demand  on  the 
respondents,  on  the  18th  day  of  July  and  11th  day  of  August,  1873, 
that  they  should  convene  and  audit,  allow  and  apportion  their 
unpaid  salaries.  The  main  question  inTolyed  is,  whether  the  board 
had  at  those  dates  the  power  to  comply  with  these  demands. 

Joseph  H.  Dukes,  for  appellant 

E.  DdafUld  Smith  and  Oeorge  P.  Andrews,  for  respondents. 

Daniels,  J.  As  the  claims  made  by  the  relators  all  accrued  by 
the  1st  day  of  May,  1873,  the  latest  of  them  should  have  been  in- 
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claded  in  the  estimate  of  county  expenses  for  that  year.  By  chap- 
ters 673  and  683  of  tiie  Laws  of  1871,  the  county  expenses  for  the 
years  1871  and  1872  were  required  to  be  estimated  and  apportioned 
within  twenty  days  after  the  1st  day  of  May  of  the  first  year,  and 
on  the  1st  day  of  May  of  the  second  year ;  but  this  date  was  after- 
ward extended  as  far  as  the  20th  day  of  May,  1872.  Laws  of  1872, 
chap.  444,  §  2.  By  Laws  of  1871,  chap.  673,  §  2,  the  estimates  of 
each  year,  after  1872,  were  required  to  be  made  by  the  1st  day  of 
December  of  the  preceding  year. 

By  force  of  these  statutes,  and  the  provisions  contained  in  them, 
requiring  the  estimates  to  comprehend  the  yearly  county  expenses, 
for  which  each  should  be  made  as  a  portion  of  those  expenses,  the 
relators'  salaries  should  have  been  included  in  the  estimates  made 
before  the  enactment  of  chapter  779  of  the  Laws  of  1873,  creating 
the  board  constituted  by  the  respondents.  So  much  of  the  salaries 
as  would  accrue  and  become  payable  in  any  one  year  ought,  under 
the  provisions  of  the  law  relating  to  that  year,  to  have  been  included 
in  the  estimate  made  for  its  expenses.  That  was  plainly  the  duty 
of  the  officials  required  to  make  these  estimates.  When  the  new 
board  was  created  on  the  14th  of  June,  1873,  all  the  estimates  had 
been  made,  into  which  the  relators'  salaries  should  have  entered, 
and  the  persons  required  to  make  them  had  neglected  to  estimate 
any  amount  for  the  payment  of  those  salaries.  It  was  to  supply  the 
omission  arising  out  of  that  neglect  that  the  present  proceedings 
were  instituted. 

For  the  purpose  of  sustaining  them,  it  was  shown  that  two  of  the 
relators,  on  the  18th  day  of  July,  and  the  other  on  the  11th  of 
August,  1873,  made  demands,  in  writing,  on  the  respondents,  that 
they  should  forthwith  convene,  and  audit,  allow  and  apportion  the 
amount  due  to  each  of  them  respectively  for  their  unpaid  salaries 
These  demands  must  have  been  designed  to  require  the  respondents 
to  allow  and  include  these  salaries  in  the  estimates  already  made,  by 
the  preceding  board,  for  the  year  1873,  for  they  were  not  required 
to  make  their  estimates  for  the  year  1874  until  the  1st  of  December 
in  the  year  1873.  For  that  purpose  they  could  not  be  required  to 
convene  as  the  relators  demanded  they  should ;  and  if  the  demands 
were  designed  and  understood  to  require  the  respondents  to  convene 
and  enter  upon  the  making  of  their  estimates  for  the  year  1874,  the . 
fact  that  the  time  had  not  then  arrived  when  they  were  required  by 
the  statute  to  do  that,  would  constitute  a  complete  answer  to  the 
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demands  served.  There  is  no  good  reason  for  supposing  that  to 
have  been  the  relators^  purpose^  or  the  understanding  the  respond- 
ents had  of  it.  If  that  had  been  the  purpose  of  the  demands,  they 
would  simply  have  required  the  respondents  to  include  the  unal- 
lowed salaries  in  the  estimates  which  should  be  made  by  the  board 
for  the  year  1874. 

The  object  which  the  relators  undoubtedly  designed  to  secure  by 
requiring  the  respondents  forthwith  to  convene  for  the  purpose 
mentioned  by  them,  was  the  incorporation  of  their  claims  in  the 
estimates  made  by  the  preceding  board  for  the  year  1873.  But  for 
that  purpose  their  demands  were  made  at  too  late  a  period,  for  while 
the  act  of  1873  empowered  the  board,  constituted  by  the  respond- 
ents, to  reconsider,  revise  and  redetermine  the  estimate  previously 
made  for  that  year,  it  only  allowed  that  to  be  done  at  some  time 
prior  to  the  1st  day  of  July,  1873.  Laws  of  1873,  chap.  779,  §  2. 
The  language  of  the  section  is  such  as  to  show  that  the  time  men- 
tioned in  it  was  intended  to  form  a  limit  beyond  which  the  estimate 
made  in  the  preceding  year  should  not  be  interfered  with.  They 
were  allowed  to  act  upon  this  subject  from  time  to  time,  and  at  any 
time  prior  to  the  1st  day  of  July,  clearly  implying  that  it  was  not 
intended  that  they  should  take  any  action  in  that  respect  after  that 
time.  The  nature  of  the  proceedings  were  such  as  to  render  the 
time  mentioned  important  as  a  limitation  upon  the  exercise  of  the 
authority  conferred  over  the  preceding  estimate.  For  that  was 
afterward  to  be  certified  by  the  comptroller  to  the  board  of  super- 
visors, to  be  levied  and  collected  in  the  year  1873,  upon  the  real  and 
personal  estate  within  the  city  and  county  of  New  York.  These 
subsequent  proceedings  contemplated  that  the  duties  of  the  respond- 
ents with  that  estimate  would  be  completed  by  the  time  mentioned 
.in  the  section.  Any  other  construction  would  permit  the  indefinite 
extension  of  the  time  within  which  they  might  reconsider,  revise 
and  redetermine  the  preceding  estimate.  If  they  could  so  far  extend 
the  time  as  to  comply  with  the  demands  made  by  the  relators,  they 
could  continue  to  do  so  in  order  to  comply  with  other  demands, 
until  no  part  of  the  year  would  be  left  within  which  the  estimate 
could  be  certified  to  the  supervisors  for  the  purpose  of  enabling 
them  to  proceed  in  levying  and  collecting  the  taxes.  In  this  pro- 
ceeding time  must  have  been  intended  as  an  essential  attribute  of 
the  act  allowed  to  be  performed,  for  in  no  other  view  could  the 
purposes  provided  for  be  certainly  accomplished.    The  statute  not 
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only  permitted  the  respondents  to  reconsider  and  revise  the  estimate 
made  for  the  year,  but  it  required  that  to  be  done,  if  done  at  all,  by 
the  1st  day  of  July. 

That  the  time  prescribed  was  intended  to  be  a  positive  limitation 
of  the  power  to  be  exercised  is  further  shown  by  the  act  of  1872 
already  referred  to,  for  by  the  preceding  act  of  1871  the  board  was 
required  to  meet  and  make  the  estimate  for  1872  on  the  1st  day  of 
May  of  that  year.  Laws  of  1871,  chap.  583,  §  3.  An  extension  of 
that  time  was  for  some  reason  found  to  be  desirable,  and  the  legisla- 
ture made  it  for  a  period  of  twenty  days.  Laws  of  1872,  chap.  444, 
§  2.  It  would  be.  unreasonable  to  suppose  that  legislation  would 
have  been  resorted  to  for  the  purpose  of  extending  the  time,  if  that 
which  had  been  previously  specified  had  not  been  intended  to  define 
the  period  within  which  the  estimate  was  required  to  be  made* 
These  acts  all  relate  to  the  same  subject-matter,  and  a  consideration 
of  all  their  provisions  is  proper  for  the  purpose  of  ascertaining  and 
determining  the  intent  of  each  particular  enactment. 

The  language  of  the  act  of  1873,  the  proceedings  afterward  to  be 
taken  on  the  estimate  within  that  year,  as  well  as  this  legislative 
construction  of  the  previous  provision  as  to  the  time  within  which 
another  estimate  should  be  made,  combine  to  support  the  conclusion 
that  no  reconsideration  or  revision  of  the  estimate  could  be  made 
by  the  respondents  after  the  time  prescribed  for  that  purpose  had 
passed. 

For  that  reason  the  respondents  had  no  power  to  comply  with 
the  demands  made  upon  them  by  the  relators.  They  could  not  then 
lawfully  convene  to  audit,  allow  and  apportion  the  relators'  unpaid 
salaries,  and  the  motions  made  by  them  were  properly  denied,  dark 
V.  Norton,  49  N.  Y.  243. 

The  same  disposition  was  made  of  a  similar  application  against 
the  respondents,  by  both  the  special  and  general  terms  of  the  court 
of  common  pleas  of  the  city  of  New  York,  in  the  case  of  Patrick 
McMullen.  And  no  reason  appears  to  exist  for  doubting  the  pro- 
priety of  that  decision.  If  the  relators  have  the  legal  right  to  have 
the  amounts  due  to  them,  which  should  have  been  included  in  pre- 
ceding estimates  incorporated  in  the  estimate  of  the  respondents, 
they  must  be  provided  for  by  an  estimate  hereafter  to  be  made. 

The  orders  appealed  from  appear  to  have  been  made  on  the  12th 

day  of  December,  1873,  when,  if  the  writs  applied  for  had  been 

/  awarded,  the  respondents  had  no  power  to  obey  their  mandates. 
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For,  by  that  time,  their  power  over  the  estimate  of  1873  had  expired 
by  lapse  of  time,  and  the  estimate  for  1874  had  been  completed, 
if  the  duty  prescribed  by  the  statute  had  been  observed ;  and  it  may 
be  presumed  to  have  been  performed,  as  the  law  required  it  should 
be,  since  nothing  to  the  contrary  appears  in  these  cases. 
The  orders  were  right  and  they  should  be  affirmed. 

Datis,  p.  J.,  and  Lawrbncb,  J.,  concurred. 

Orders  affirmed. 


Bbown,  appeUant,  y.  Mayor,  etc.,  of  New  York. 

ITew  York  eUy  —  StcUutory  conttruetian  —  latM  1870,  chap.  888 ;  1871,  chap,  5 ; 
1972,  chap.  680 —  Contract  for  improving  streets — inzalid  contract — certifi- 
cate of  eommietioners. 

By  Laws  of  1870,  chap.  888,  §  1,  the  commisBioner  of  pablic  works  of  New 
York  city  is  "directed  to  immediately  contract  for  the  regulating  and 
grading  of  the  Tenth  avenae  from  Manhattan  street  to  One  Hundred  and 
fifty-fifth  street."  Held,  that  the  intention  was  that  the  contract  should  be 
made  in  compliance  with  the  existing  laws  and  not  arbitrarily  on  such  terms 
and  with  snch  person  as  the  commissioners  might  choose. 

HM,  also,  that  the  act  in  question  authorized  the  commissioner  to  contract 
only  for  regulating  and  grading  and  not  for  setting  the  curb  and  gutter 
stones  and  flagging  the  sidewalks. 

By  Laws  1872,  chap.  580,  no  contract  of  certain  specified  kinds  is  to  be  held 
▼alid  unless  the  commissioners  appointed  therein  shall  certify  in  writing 
"  that  they  are  satisfied  that  no  fraud  has  been  perpetrated  in  relation  thereto 
or  in  the  performance  thereof."  Hdd^  that  a  certificate  by  the  commission- 
ers that  they  "  are  satisfied  that  there  has  not  been  any  fraud  in  relation  to 
the  making  or  entering  into  the  contract,"  was  insufficient  as  not  certifying 
that  the  commissioners  are  satisfied  (1)  that  no  fraud  has  been  perpetrated  in 
relation  to  the  contract,  but  limiting  the  question  of  fraud  to  the  making  or 
entering  into  the  contract ;  or  (2)  that  no  fraud  has  been  perpetrated  in  the 
performance  of  the  contract ;  and  the  latter  requirement  was  not  affected  by 
the  fact  that  the  contract  had  not  been  wholly  performed. 

A  portion  of  the  contract  price  had  been  paid  upon  an  inralid  contract  for  im- 
proving a  street  in  New  York  city.  Held,  that  an  act  of  the  legislature  (Laws 
1871,  chap.  5)  directing  the  assessment  upon  the  property  benefited,  of  the 
expense  actually  incurred  by  the  city  in  doing  the  work,  did  not  render  the 
city  liable  under  the  contract  or  deprive  it  of  any  defense  it  might  have 
thereto. 
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Appeal  from  a  judgment  dismissing  the  complaint.  The 
action  was  founded  on  an  alleged  contract  dated  September  27>  1870, 
made  by  plaintiff  with  defendant^  for  regulating,  grading  and  setting 
curb  and  gutter  stone  and  flagging  the  sidewalks  in  Tenth  avenue 
in  the  city  of  New  York,  amounting  to  1326,254.50,  on  which  he 
had  been  paid  $206,257.50,  leaying  a  balance  due  of  190,337.50.  The 
issue  came  on  to  be  tried  before  Van  Brunt,  J.,  who,  after  the 
plaintiff  had  rested,  directed  a  judgment  of  dismissal  of  the  com- 
plaint on  the  grounds  set  out  in  the  opinion  of  the  general  term. 
This  is  an  appeal  from  such  judgment  of  dismissal. 

Develin,  Miller  <&  IVull,  for  appellant 
B.  Delafield  Smith,  for  respondent. 

Davis,  P.  J.  This  action  was  tried  before  Mr.  Justice  Van  Brunt, 
at  circuit  At  the  close  of  the  plaintiff's  case,  the  complaint  was, 
on  motion  of  defendant's  counsel,  dismissed  with  costs.  The  action 
was  brought  upon  a  contract  made  by  the  commissioner  of  public 
works,  on  behalf  of  the  city,  with  the  plaintiff  on  the  27th  day  of 
September,  1870,  *'for  regulating,  grading  and  setting  curb  and 
gutter  stones  in  Tenth  avenue,  from  Manhattan  to  One  Hundred 
and  Fifty-fifth  street,  and  flagging  the  sidewalks  thereof."  The 
questions  raised  upon  the  motion  to  dismiss  the  complaint  were 
substantially: 

First  That  the  commissioner  of  public  works  had  no  authority 
under  the  law  to  enter  into  the  contract 

Second.  That  the  contract  was  not  founded  upon  sealed  propo- 
sals, in  compliance  with  the  provisions  of  section  38  of  the  charter 
of  1857,  and  section  1  of  the  act  of  April  17,  1861  (Laws  1861,  ch. 
308),  entitled  '*  An  act  relative  to  contracts  by  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York." 

Third.  That  the  certificate  of  the  contract  commissioners 
appointed  under  the  provisions  of  chapter  580  of  the  Laws  of  1872, 
was  not  in  accordance  with  the  requirements  of  the  act,  and  did  not 
validate  the  contract  or  relieve  it  from  the  objections  as  to  the 
authority  of  the  officer  who  made  it 

On  these  grounds  the  learned  justice  granted  the  motion. 

Section  38  of  the  charter  of  1857  and  the  act  of  April  17,  1861 
(Laws  1861,  ch.  308),  require  that  all  contracts  shall  be  made  by  the 
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appropriate  heads  of  departments,  and  shall  he  founded  on  sealed 
proposals,  made  in  compliance  with  puhlic  notice  advertised  in  such 
newspapers  of  the  city  as  may  be  employed  for  that  purpose ;  that 
each  notice  shall  be  published  ten  days,  and  that  all  contracts  shall 
be  given  to  the  lowest  bidder,  who  shall  give  security,  etc. 

It  was  substantially  conceded  at  the  trial  that  the  contract  in  suit 
had  been  made  by  the  commissioner  of  public  works  with  plaintiff, 
without  compliance  with  any  of  the  requirements  of  the  above  pro- 
visions. It  has  been  repeatedly  held  that  a  contract  so  made  is 
void.  Brady  v.  Mayor  of  New  York,  2  Bosw.  173 ;  S.  C,  aflBlrmed  by 
court  of  appeals,  20  N.  Y.  312 ;  McSpedon  v.  Stout,  4  Abb.  22 ; 
McSpedon  v.  Mayor  of  Neto  York,  7  Bosw.  601 ;  Peterson  v.  Mayor 
of  New  York,  17  N.  Y.  449 ;  Blue  v.  Maitiem,  52  Barb.  349. 

It  is,  however,  insisted  by  plaintiff  that  the  power  to  make  this 
contract,  without  compliance  with  the  formalities  required  by  the 
existing  laws,  had  been  expressly  conferred  by  the  legislature  upon 
the  commissioner  of  public  works. 

In  section  1  of  the  act  of  April  26,  1870,  entitled  "  An  act  to 
make  further  provisions  for  the  government  of  the  city  of  New 
York**  (Laws of  1870,  ch.  383),  a  clause  appears  in  the  words  follow- 
ing: "The  commissioner  of  public  works  is  hereby  directed  to 
immediately  contract  for  the  regulating  and  grading  of  the  Tenth 
avenue,  firom  Manhattan  street  to  One  Hundred  and  Fifty-fifth 
street"  This  act,  it  will  be  observed,  became  a  law  on  the  26th  of 
April,  1870.  The  contract  with  plaintiff  was  not  Qiade  till  the  27th 
of  September,  1870.  No  construction  founded  upon  the  idea  of 
immediate  necessity,  rendering  it  impracticable  or  inconvenient  to 
comply  with  the  forms  of  existing  laws,  need  be  given.  It  is  not 
easy  to  see  that  this  provision  goes  any  further  than  to  clothe  the 
commissioner  with  power  to  contract  without  preliminary  action 
of  the  common  council,  or  any  other  local  authority,  to  determine 
the  necessity  or  expediency  of  the  work.  It  is  a  direction  to  proceed 
immediately  to  contract ;  but  how  ?  It  does  not  assume  to  direct 
the  manner  of  contracting,  nor  indicate  the  person  with  whom  the 
contract  shall  be  made,  and  hence  the  reasonable  construction  is, 
that  the  contract  was  intended  to  be  made  in  compliance  with  the 
existing  laws,  and  not  arbitrarily,  on  such  terms,  and  with  such 
person  as  the  commissioner  might  choose. 

But,  however  this  may  be,  it  is  clear  that  the  contract  was  not 
made  in  conformity  with  the  authority  given  by  the  provision  of 
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the  act  of  1870,  above  quoted.  That  proyision  only  gave  authority 
to  contract  for  the  regulating  and  grading  of  the  street  The 
power  assumed  under  it  was  not  only  to  contract  for  the  regulating 
and  grading,  but  also  for  *'  setting  the  curb  and  gutter  stones,  and 
flagging  the  sidewalks''  —  an  addition  which,  as  the  bills  in  the 
case  show,  added  many  thousand  dollars  to  the  price  to  be  paid. 
The  authority  conferred  was  not  pursued;  hence  the  contract  must 
be  deemed  to  be  subject  to  the  general  law,  and,  within  the  authori- 
ties, is  invalid  unless  cured  by  the  certificate  of  the  contract 
commissioners. 

The  plaintiff  proved  and  read  in  evidence  a  certificate  of  the 
commissioners  appointed  under  ch.  580  of  the  Laws  of  1872,  indorsed 
on  said  contract.  The  first  section  of  that  chapter  declares  that 
"  no  contract  or  agreement  made  or  entered  into  within  five  years 
last  past  by  any  department  or  officer"  of  the  kind  mentioned 
therein  "  shall  be  held  regular,  sufficient  or  valid "  when  any  of 
the  several  defects  specified  in  the  act  exists,  "  unless  the  commis- 
sioners hereinafter  appointed  or  a  majority  of  them  shall  certify  in 
writing  upon  the  contract  or  agreement  that  they  are  satisfied  that 
no  fraud  has  been  perpetrated  in  relation  thereto,  or  in  the  per- 
formance thereof;  but  such  contracts  and  agreements  are  hereby 
ratified  and  confirmed  and  declared  to  be  valid  and  binding  in 
each  and  every  case  in  which  such  commissioners  or  a  majority 
of  them  shall  certify  as  hereinbefore  provided."  The  omissions 
and  defects  in  the  manner  of  making  the  contract  in  this  case, 
and  the  want  of  authority  of  the  officer  to  make  the  same  are  of 
the  kind  which  this  statute  declares  may  be  cured  by  the  prescribed 
certificate,  but  which  it  also  declares  shall  be  fatal  unless  the 
certificate  be  obtained.  The  certificate  of  the  commissioners  was 
made  on  the  5th  day  of  August,  1872.  It  appears  that  at  that 
time  the  work  under  the  contract  was  about  four-fifths  done.  The 
certificate  certifies  that  the  commissioners  "  are  satisfied  that  there 
has  not  been  any  fraud  in  relation  to  the  making  or  entering  into 
the  contract."  The  statute  requires  that  the  commissioners  certify 
on  the  contract  ''that  they  are  satisfied  that  no  fraud  has  been 
pei'petrated  in  relation  thereto  or  in  the  performance  thereof." 

The  certificate  given  fails  to  comply  with  the  statute  in  two 
particulars:  First  It  does  not  certify  that  the  commissioners  are 
satisfied  that  no  fraud  has  been  perpetrated  in  relation  to  the  con- 
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tracts  but  limits  their  consideration  of  the  question  of  fraud  to 
''the  makiDg  or  entering  into  the  contract" 

It  is  not  difficult  to  oonoeiye  that  frauds  may  have  been  per- 
petrated "in  relation  to  the  contract,"  which  may  properly  be  said 
not  to  be  ''  frauds  in  relation  to  the  making  or  entering  into  the 
contract"    The  one  certificate  is  broader  and  more  comprehensive 
than  the  other,  and  it  is  the  broader  one  which  the  statute  requires. 
Second.  The  certificate  does  not  certify  that  the  commissioners 
are  satisfied  that  no  fraud  has  been  perpetrated  in  the  performance 
of  the  contract     It  is  urged  that  this  requirement  relates  only  to 
contracts  that  have  been  wholly  performed,  while  this  contract  had 
been  but  about  four-fifths  performed.    This  distinction  does  not 
seem  to  be  sound.    Whateyer  had  been  done  under  the  contract  was 
clearly  done  in  "performance"  of  it;  and  to  hold  that,  because  the 
contract  had   not  been    fully  completed,   therefore   the  question 
whether  frauds  had  been  perpetrated  in  doing  four-fifths  of  the  work 
under  it  was  not  to  be  investigated  by  the  commissioners,  is  to  give 
a  narrow  and  very  stringent  operation  to  the  act    On  the  contrary, 
the  purpose  was  to  require  an  investigation  which  should  determine, 
before  an  invalid  contract  should  become  valid  by  force  of  the 
statute,  that  there  had  been  no  fraud  in  relation  thereto  and  none 
in  the  performance  of  it,  whether  complete  or  incomplete. 

The  learned  justice  was,  therefore,  correct  in  ruling  that  the  con- 
tract was  not  obligatory  upon  the  defendants. 

But  it  is  insisted  that  the  act  of  the  legislature,  passed  January 
20,  1871  (Laws  of  1871,  ch.  5),  has  ratified  and  made  valid  the  con- 
tract in  question.  That  act  authorizes  and  directs  the  board  of 
assessors  to  assess  upon  the  property  benefited  in  the  manner 
provided  by  law,  the  expense  which  has  been  or  shall  be  actually 
incurred  by  the  mayor,  etc.,  in  the  regulating,  grading  and  setting 
curb  and  gutter  stones,  and  flagging  sidewalks  in  Tenth  avenue, 
from  Manhattan  street  to  One  Hundred  and  Fifty-fifth  street. 

It  might,  perhaps,  be  answered  to  this  position  that  since  the  con- 
tract made  by  the  commissioner  of  public  works  was,  and  is  void, 
no  expense  under  it  has  been  incurred  by  the  city ;  but  a  better 
answer  is  found  in  the  fact  that  no  reference  is  made  to  any  con- 
tract, and  no  intent  is  manifest  in  the  law  to  deprive  the  city  of  any 
defense  existing  against  any  contract  The  provision  is  equally 
applicable  to  any  expense  that  may  have  been  incurred  for  the  pur- 
poses named  independently   of  plaintiff's  contract     Besides,  it 
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appears  that  a  very  considerable  amount  had  been  paid  by  the  officers 
of  the  corporation  for  work  done  by  plaintiff,  and  it  may  well  be 
said  that  the  intention  was  to  enable  the  assessment  and  collection 
of  such  moneys  without  affecting  in  anywise  the  validity  of  the  con- 
tract itself.  It  often  occurs  that  the  legislature  authorizes  assess- 
ments to  indemnify  towns  and  counties  for  moneys  expended  or 
liabilities  incurred,  but  it  has  probably  not  been  held  that  by  so 
doing  it  conclusively  establishes  a  liability  on  the  part  of  the  town 
or  county  which  before  had  no  legal  existence  by  making  valid  an 
unlawful  contract. 
The  judgment  appealed  from  should  be  affirmed. 

DOKOHUB  and  Dahiels,  JJ.,  concurred. 

Judgment  affirmed. 


Smith  v.  Mayor,  etc.,  of  New  Tobk,  appellants. 

New  York  city — increcuing  offldcU  salaries — Statutory  construeHon — laws  I860* 

chop.  508 ;  1869,  chap.  876 ;  1870,  chap,  883. 

Bj  Laws  of  1869,  chap.  876,  the  common  council  of  New  York  are  prohibited 
from  increasing  official  salaries.  Notwithstanding  this  the  salary  of  police 
justices  was  by  ordinance  increased.  Held,  that  such  increase  being  without 
authority,  was  not  made  valid  by  the  Laws  of  1870,  chap.  888,  which  author- 
ized the  mayor  and  comptroller  to  fix  the  salaries  of  civil  justices  at  an 
amount  not  exceeding  the  salary  then  paid  police  justices,  nor  was  it  made 
BO  by  the  circumstance  that  the  legislature  of  1870  made  aix  allowance  large 
enough  to  include  the  increased  salary. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  Addison  P.  Smith, 
in  an  action  tried  before  the  court  without  a  jury.  James  E.  Coul- 
ter, the  plaintiff's  assignor,  was  elected  in  December,  1869,  a  police 
justice  of  the  city  of  New  York,  for  six  years,  from  January  1, 1870. 
He  entered  upon  and  performed  his  duties  as  such  officer  up  to  the 
time  of  the  commencement  of  this  action.  When  he  entered  on 
his  duties  his  salary  had  been  fixed  at  $10,000  per  annum,  and  he 
was  paid  at  that  rate  up  to  September,  1871.  This  action  was 
brought  by  his  assignee  to  recover  the  salary  from  that  time.  The 
appellants  insist  that  the  salary  was  fixed  by  law  at  half  the  amount 
claimed. 
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The  cause  was  tried  before  Justice  Bbady,  without  a  jury,  in 
December,  1873,  who  directed  judgment  in  favor  of  the  plaintiif. 
The  other  facts  appear  sufficiently  in  the  opinion. 

John  H.  Strahan,  for  appellants. 

Mbridge  T,  Gerry,  for  respondent 

Daniels,  J.  The  judgment  appealed  from  was  recovered  by  the 
plaintiff,  as  the  assignee  of  James  E.  Coulter,  one  of  the  police  jus- 
tices of  the  city  o£  New  York,  whose  official  term  commenced  on 
the  1st  day  of  January,  1870 ;  and  it  was  reudered  for  the  amount 
unpaid  the  assignor,  at  the  yearly  salary  of  $10,000,  for  the  year 
ending  on  the  1st  of  September,  1872.  The  recovery  was  resisted 
by  the  defendant,  on  the  sole  ground  that  the  assignor  was  by  law 
restricted  to  the  salary  of  $5,000.  And  whether  he  was  or  not  is 
the  sole  point  required  to  be  considered  upon  the  present  appeal. 

In  1860  certain  additional  duties  were  imposed  upon  the  police 
justices  of  the  city  of  New  York,  and  for  that  reason  it  was  then 
enacted  that,  '^for  the  additional  duties  imposed,'^  ^Hhe  common 
council  or  board  of  supervisors  in  said  city  and  county  "  might  in- 
crease the  compensation  of  those  officers.  Laws  of  1860,  chap.  508, 
§  26.  Under  this  authority  the  common  council  of  the  city  ad- 
vanced the  police  justices'  salary  to  the  sum  of  $5,000  in  the  year 
1862. 

This  authority,  by  the  terms  of  the  act,  was  conferred  to  meet 
what  was  deemed  to  be  a  particular  exigency,  requiring  the  perform- 
ance of  but  one  single  act.  The  object  was  to  render  the  salary 
adequate,  as  a  compensation,  for  the  services  required  to  perform 
the  increased  duties  assigned  to  the  officer  by  the  provisions  of  that 
statute.  Those  duties  were  at  once  apparent  from  the  terms  con- 
tained in  the  law,  and  it  required  but  one  act  to  adjust  the  com- 
pensation reasonably  due  for  their  performance.  By  that  act  it  was 
contemplated  that  the  compensation  would  be  rendered  reasonably 
sufficient  And  when  it  was  performed,  it  was  undoubtedly  sup- 
posed by  the  common  council  that  entire  justice  had  been  done  in 
that  respect  The  object  to  be  accomplished  required  it  should  be 
performed  at  once — not  that  partial  justice  in  this  respect  should 
be  done  at  one  time  and  the  performance  of  the  full  duty  completed 
at  another.  It  was  not  an  authority  to  increase  the  compensation 
from  time  to  time,  but  to  adjust  it  in  such  a  manner  as  would  ren- 
VoL.  m,  N.  Y.  Rep.  —  21 
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der  it  consonant  to  the  changes  then  made  by  the  law^  and  duty  to 
the  officer,  as  well  as  the  plain  intent  of  the  law,  contemplated  but 
one  increase  for  that  purpose.  These  are  matters  which  have  been 
ordinarily  maintained  under  the  authority  of  the  legislature,  and  no 
reason  exists  for  supposing  that  such  a  change  in  the  system  was 
designed  as  would  allow  a  complete  relinquishment  of  that  au- 
thority. The  fair  import  of  the  act,  as  well  as  the  purpose  designed 
to  be  effected  by  this  provision,  are  opposed  to  so  broad  a  construe- 
tion  of  its  tenns.  In  this  respect  it  was  similar  to  the  authority 
conferred  upon  the  commissioners  to  make  an  assessment  in  the 
case  of  Williams  v.  Haines^  49  N.  Y.  587,  which  was  held  to  be  ex- 
hausted when  that  act  was  performed,  although  it  proved  to  have 
been  illegally  done.  Id.  592, 693,  and  the  case  of  People  v.  Woodruff, 
32  N.  Y.  365,  maintains  the  same  construction.  By  advancing  the 
salary  to  the  sum  of  $5,000  the  authority  created  by  the  statute  was 
exhausted,  and  both  the  common  council  and  the  board  of  super- 
visors were  from  that  time  powerless  for  further  action  in  the  prem- 
ises. 

After  that  authority  had  been  exhausted  by  its  appropriate  exer- 
cise, and  in  May,  1869,  the  common  council  was  prohibited  from 
increasing  the  salaries  of  persons  then  in  office  or  their  successors, 
except  as  provided  by  acts  passed  by  the  legislature.  Laws  of  1869, 
chap.  876,  §  11. 

But,  notwithstanding  the  fact  that  the  authority  given  by  the  act 
of  1860  had  been  exhausted  by  the  application  and  use  of  it,  and 
the  prohibition  to  the  contrary  contained  in  the  act  of  May,  1869, 
the  common  council  did,  in  December  of  that  year,  provide,  by  reso- 
lution, that  the  police  justices'  salary  should  be  still  further  ad- 
vanced to  the  rate  paid  to  the  city  judge,  which  was  $10,000  per 
year.  This  seems  to  have  been  a  plain,  unwarrantable  usurpation 
of  power,  and  the  act  for  that  reason  was  utterly  void. 

In  April,  1870,  it  was  enacted  that  the  mayor  and  comptroller 
were  authorized  to  fix  the  salaries  of  the  civil  justices  of  the  city  at 
an  amount  not  exceeding  the  salary  then  paid  to  the  police  justices 
(Laws  of  1870,  chap.  383),  and  from  that  circumstance  this  unau- 
thorized increase  in  the  salary  of  the  police  justices  is  claimed  to 
have  been  from  that  time  legalized.  The  argument,  though  plausi- 
ble, is  not  deemed  to  be  sound.  The  law  of  1870  dealt  simply  with 
the  fact,  not  with  the  authority  under  which  it  had  come  into 
existence.    No  attention  was  devoted  to  the  latter  circumstance, 
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neither  was  the  amount  paid  mentioned  or  defined ;  but  whatever 
that  might  be,  whether  authorized  or  not,  that  was  to  constitute 
the  limit  on  the  authority  to  be  exercised  under  its  provisions. 
Upon  so  grave  a  matter  as  the  unlawful  assumption  of  official 
authority,  the  practice  of  the  legislature  is  to  use  plain  words  when 
a  design  exists  to  ratify  or  confirm  it  The  object  of  this  enact- 
ment was  to  confer  authority  on  two  of  the  corporate  officers  of  the 
city  to  adjust  the  salaries  of  its  civil  justices ;  and,  according  to  the 
terms  made  use  of,  that  was  the  only  object  entertained.  To  confirm 
the  unauthorized  act  of  the  common  council  of  the  preceding  year 
required  something  beyond  that ;  at  least  some  terms  indicating  the 
existence  of  such  a  purpose.  This  act  contains  nothing  from  which 
that  can  be  supposed  to  be  within  its  spirit  or  design,  and  for  that 
reason,  under  well-settled  rules  of  construction,  it  cannot  be  com* 
prehended  by  the  law. 

Courts  are  required  to  construe  statutes  where  no  different  inten- 
tion is  manifested  by  their  terms,  or  the  subject-matter  to  which 
they  relate,  according  to  the  ordinary  and  popular  meaning  of  the 
language  in  which  they  are  made ;  and  what  cannot  fairly  be  main- 
tained to  be  within  the  signification  of  those  terms,  is  not  to  be 
deemed  to  be  within  the  statutes.  These  laws  are  made  for  the 
public,  and  are  required  to  be  obeyed  by  its  members,  and  no  other 
rule  is  consistent  with  the  ^bstantial  performance  of  the  duties 
required  to  be  observed  under  their  provisions.  Newell  v.  People,  7 
N.  Y.  9,  97-8;  People  v.  Utica  Ins.  Co.,  15  Johns.  358,  380. 

Under  such  a  principle  of  construction  no  well-supported  reason 
can  be  found  for  the  conclusion  that  it  was  designed  by  referring  in 
this  act  to  the  fact  of  payment,  to  sanction  and  approve  the  author- 
ity on  which  the  payment  itself  was  made.  Upon  this  subject 
the  comments  of  Judge  Dayi£S,  in  the  decision  of  The  People  v. 
Woodruff,  supra,  are  peculiarly  wise  and  appropriate.  He  there 
said  that  '^  it  is  a  dangerous  principle  to  imply  power,  when  it  is 
not  conferred  by  legislative  authority  in  clear  and  distinct  terms. 
It  is  always  competent  for  the  legislature  to  speak  clearly  and  with- 
out equivocation,  and  it  is  safer  for  the  judicial  department  to  fol- 
low the  plain  intent  and  obvious  meaning  of  an  act  rather  than  to 
speculate  upon  what  might  have  been  the  views  of  the  legislature  in 
the  emergency  which  may  have  arisen.  It  is  wiser  and  safer  to 
leave  the  legislative  department  to  supply  a  supposed  or  actual 
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casus  omissus  than  attempt  to  do  it  by  jadicial  construction."  32 
N.  Y.  364. 

Another  objection  to  the  constraction  of  this  statute  relied  upon 
in  behalf  of  the  plaintiff  arises  out  of  the  circumstance,  that  the 
confirmation  of  the  act  of  the  common  council,  in  advancing  the 
salary  in  1869,  was  an  object  of  a  local  legislative  nature,  and  as 
such  commonly,  if  not  necessarily,  made  the  subject  of  special  legis- 
lative enactment  Certainly,  such  acts  are  not  usually  intended  to 
be  confirmed  when  no  expressions  indicating  the  existence  of  such 
a  design  have  been  allowed  to  find  their  way  into  the  law.  Some- 
thing more  than  a  simple  reference  to  the  fact  unlawfully  brought 
into  existence  should  be  required  to  produce  such  a  confirmation. 
If  more  than  that  be  not  required,  then  legislation  is  beset  with 
risks  which,  in  this  rapid  age,  must  often  be  productive  of  injuri- 
ous consequences,  both  to  public  and  private  interests.  When  such 
latitude  of  construction  is  adopted  as  requires  its  support  from  con- 
jecture and  speculation,  rather  than  the  import  of  the  terms  em- 
ployed in  the  law,  their  administration  will  be  rendered  too  uncer- 
tain to  be  consistent  with  the  stability  of  substantial  rights.  The 
guide  which  safety  as  well  as  reasonable  uniformity  requires  to  be 
followed  is,  that  which  has  been  already  mentioned  of  construing 
the  laws  by  the  ordinary  signification  of  the  terms  made  use  of, 
without  so  far  refining  upon  them  ^  to  exceed  their  meaning  in 
order  to  supply  the  necessities  of  some  particular  case. 

The  subject  is  not  free  from  difficulty,  as  was  well  remarked  by 
the  learned  judge  before  whom  the  trial  was  had.  But  the  support 
supplied  by  the  reference  made  in  the  act  of  1869,  to  the  fact  of 
payment,  is  altogether  too  shadowy  in  its  nature  to  maintain  the 
legality  of  the  plaintiff's  demand. 

The  additional  circumstance,  that  the  legislature  in  1870  made 
the  appropriation  large  enough  to  include  the  increase  of  1869,  in 
no  way  improves  the  plaintiff's  case.  The  same  objections  exist  to 
the  inference  that  by  doing  so  the  legislature  intended  to  confirm 
the  illegal  act  of  the  common  council,  as  have  already  been  men- 
tioned in  considering  the  other  provision  of  the  statute.  If  the 
appropriation  had  in  terms  provided  that  the  police  justices  should 
be  paid  the  salary  of  $10,000,  the  case  would  be  manifestly  different 
from  what  it  now  is  —  an  appropriation  of  a  gross  sum  to  pay 
salaries.  The  import  of  such  an  appropriation  is  that  the  officers 
who  are  to  be  paid  out  of  it,  are  to  receive  what  they  have  a  lawful 
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right  to  demand  and  nothing  beyond  that  If  the  appropriation 
exceeds  the  sum  necessary  for  that  purpose,  it  does  not  follow  that 
the  officers  intended  to  be  paid  out  of  it  are  entitled  to  have  the 
excess  dirided  between  them. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event,  unless  the  plaintiff  consent  within  twenty 
days  to  reduce  the  recovery  to  the  amount  due  at  the  rate  of  15,000 
per  year,  and  the  allowance  made  in  the  same  proportion.  And  in 
case  such  consent  be  given,  then  the  judgment  as  so  modified 
should  be  affirmed,  without  costs  of  the  appeal. 

Judgment  accordingly. 


People  ex  rel  Wade  v.  Strack. 

guOfOe  wnttrwstkm'-N^  York  city --Lam  <?/1870.  eh.  187, 1873,  eh.  885— 

when  itatutes  retractive. 

i 
t 

In  JannaTj,  1873,  the  board  of  assistant  aldermen  of  New  York  city,  which  had 
been  elected  for  two  years  from  January  Ist,  chose  W.  president  under  the 
provisions  of  Laws  of  1870,  chapter  187,  and  by  resolution  declared  him 
elected  for  the  year  1878.  There  was  then  no  provision  of  law  fixing  the 
term  of  the  office.  By  Laws  1878,  ch.  835,  §  6,  each  board  of  the  common 
cooncil  is  authorized  to  choose  from  its  own  members  a  president,  etc.,  and 
when  once  chosen  the  president  can  only  be  removed  before  the  expiration  of 
his  term  as  alderman  or  assistant  by  a  four-fifths  vote,  etc.  It  is  also  provided 
that  the  act "  shall  not  be  construed  to  require  or  authorize  a  reorganization 
of  the  existing  board  of  assistant  aldermen."  In  January,  1874,  the  board 
elected  S.  president.  Seld,  that  the  effect  of  the  law  of  1873  was  to'  leave 
the  organization  of  board  in  question  as  it  found  it ;  that  at  the  time  of  W.'s 
election  the  board  had  power  to  fix  the  term  of  office  (1  R.  S.  117,  §  8),  and 
that  the  act  of  1870  did  not  enlarge  that  term,  and  S.  was  entitled  to  the  office. 

Statutes  are  not  applied  retrospectively  by  mere  construction.  The  rule  is 
that  they  cannot  have  such  a  construction  unless  so  declared  by  express 
words  or  positive  enactment,  or  unless  a  clear  intent  of  the  legislature  to 
give  them  such  retroactive  effect  is  shown  by  the  language  used.  * 

Case  submitted  upon  an  agreed  statement  of  facts  under  §  372 
of  the  Code.  The  proceedings  were  brought  in  the  name  of 
the  People  ex  rel.  William  Wade,  and  said  William  Wade  against 
the  respondent^  Joseph  Strack,  to  determine  between  the  claims  of 
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the  relator  and  respondent  to  the  ofiQce  of  president  of  the  board 
of  assistant  aldermen.    The  facts  appear  in  the  opinion. 

Henry  E,  Davies,  for  relator. 

CTias.  W.  Brooke,  for  respondent. 

Davis,  P.  J.  It  appears  by  the  agreed  statement  of  facts  in  this 
case  that  the  members  of  the  board  of  assistant  aldermen  of  the  city 
of  New  York  were  elected  in  the  fall  of  1872  for  the  term  of  two 
years,  commencing  on  the  Ist  day  of  January  following ;  that  on 
the  first  Monday  of  January,  1873,  the  board  organized  by  the  elec- 
tion of  the  officers  authorized  and  required  by  law;  that  at  such 
election  the  relator,  William  Wade,  was  elected  president  of  said 
board,  by  resolution  declaring  him  to  be  so  elected  for  the  year  1873, 
and  that  the  board  thereupon  proceeded  to  and  continued  to  transact 
its  business  under  such  organization  until  and  after  the  passage  of  the 
act  entitled  "  An  act  to  reorganize  the  local  government  of  the  city 
of  New  York,"  passed  April  30, 1873.     Laws  1873,  chap.  335. 

Section  2  of  article  2  of  the  above-named  act  declares  that  the 
legislative  power  of  the  corporation  shall  continue  to  be  vested  in  a 
board  of  aldermen  and  a  board  of  assistant  aldermen,  who,  together, 
shall  form  the  common  council  of  said  city,  and  that  from  and  after 
the  1st  day  of  January,  1875,  the  board  of  assistant  aldermen  shall 
be  abolished,  and  thereafter  the  board  of  aldermen  shall  constitute 
the  common  council.  The  sixth  section  of  the  act  declares  that 
each  board  shall  choose  a  president  from  its  own  members,  by  a  call 
of  the  names  of  the  members  of  the  board,  upon  which  call  each 
member  shall  announce  his  choice,  and  when  once  chosen,  the  pres- 
ident can  only  be  removed,  before  the  expiration  of  his  term  as 
alderman  or  assistant  alderman,  by  a  vote  taken  by  a  call  of  ayes 
and  noes  of  four-fifths  of  all  the  members  of  the  board  of  which  he 
shall  have  been  chosen  president ;  and  the  last  clause  of  the  section 
provides  that  it  "  shall  not  be  construed  to  require  or  authorize  a 
Reorganization  of  the  existing  board  of  aldermen  or  board  of  assist- 
ant aldermen." 

On  the  5th  of  January,  1874,  the  board  of  assistant  aldermen 
adopted  a  resolution  that,  "  at  the  hour  of  twelve  of  that  day,  the 
board  proceed  to  reorganize,  and  that  the  same  be  made  a  special 
order  for  that  hour  f  and  at  the  time  specified  the  board  proceeded 


MAECH  TEEM,  1874.  I57 

People  ex  rel.  Wade  v.  Strack. 


to  elect  the  respondent  to  the  office  of  president  of  the  board.  The 
relator  was  not  removed  by  a  vote,  taken  by  ayes  and  noes,  of  four- 
fifths  of  the  members  of  the  board,  but  the  election  was  had  upon 
the  claim  that  the  relator's  term  of  office  had  expired. 

The  case  states  that  the  respondent  upon  this  election  claims  the 
office  of  president  of  the  board,  and  the  right  to  exercise  its  powers 
and  duties  and  enjoy  its  emoluments.  The  relator  claims  that  he 
is  still  the  lawful  president  of  the  board. 

The  relator  was  elected  president  under  the  provisions  of  the 
charter  of  1870.  Laws  of  1870,  chap.  137.  The  ninth  section 
of  that  charter  provides  that  '^each  board  shall  choose  a  presi- 
dent from  its  own  members.''  It  contains  no  provision  touching 
the  term  of  office  of  the  president ;  nor  as  to  the  mode  of  choosing, 
nor  as  to  the  manner  of  removal.  At  the  time  of  its  passage  the 
term  of  office  of  assistant  alderman  was  limited  to  one  year,  but  by 
a  subsequent  amendment  the  term  was  extended  to  two  years,  and 
the  relator  and  the  members  of  the  board  of  which  he  was  chosen 
president,  were  elected  subsequently  to  the  amendment  The  act  of 
1873  introduces  several  new  features  :  First,  by  designating  how  the 
choice  of  president  shall  be  made,  to  wit :  '^  By  a  call  of  the  names 
of  the  members  of  the  board,  upon  which  call  each  member  shall 
announce  his  choice;  second,  by  making  the  term  of  office  of  the 
president,  when  chosen,  concurrent  with  his  term  as  alderman  or 
a^stant  alderman ;  third,  by  declaring  how  only  he  may  be  re- 
moved, to  wib:  ''by  a  vote  taken  by  a  call  of  the  ayes  and  noes  of 
four-fifths  of  all  the  members  of  the  board."  The  section  containing 
these  provisions  supersedes  section  9  of  the  charter  of  1 870,  and  is 
cleaiiy  applicable  to  the  boards  existing  at  the  time  of  its  passage, 
except  wherein  restricted  by  its  own  or  some  subsequent  provisions 
of  law. 

The  imperative  language  of  section  6  of  the  charter  of  1873 
might,  perhaps,  have  been  construed  to  require  a  complete  reorgan- 
ization of  the  respective  boards  by  a  new  election  of  officers ;  and  to 
guard  against  such  an  effect,  the  legislature  declared  that  this  sec- 
tion ''  shall  not  be  construed  to  require  or  authorize  a  reorganiza- 
tion of  the  existing  board  of  aldermen  or  board  of  assistant  alder- 


men." 


The  effect  of  the  charter  of  1873  was  to  leave  the  existing  organi-^ 
sation  of  the  boards  precisely  where  it  found  them.  It  neither  re- 
quired nor  gave  authority  for  reorganization,  nor  did  it  diminish  or 
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enlarge  any  existing  terms  of  office.  Doubtless  it  subjected  all 
future  elections  of  presidents  of  the  boards  to  its  prescribed  manner 
of  choosing,  its  mode  of  remoyal,  and  its  term  of  the  office,  as  indi- 
cated in  the  section.  Withholding  authority  for  reorganization  in 
the  manner  in  which  that  is  done  in  the  act  was  equivalent  to  de- 
claring such  reorganization  to  be  unlawful,  and  therefore  if  the 
board,  after  the  passage  of  the  act  of  1873,  had  proceeded  to  reorgan- 
ize by  the  election  of  a  new  president  during  the  existing  term  of 
the  relator,  its  proceedings,  however  formal,  would  have  been  in 
violation  of  law  and  therefore  void.  But  there  can  be  no  doubt 
that  the  provisions  of  the  charter  of  1873,  relative  to  the  election  of 
a  president  of  the  board,  are  quite  as  applicable  to  any  exigency  that 
may  arise  requiring  a  new  election,  as  to  the  original  organization 
of  a  new  board.  That  is  to  say,  if  a  vacancy  in  the  office  of  presi- 
dent of  the  board  occur  by  death  or  resignation,  or  removal  of  the 
incumbent  from  the  city,  or  any  other  event,  the  board  is  clothed 
with  ample  power  "  to  choose  a  president  from  its  own  members," 
under  section  6  of  the  new  charter.  The  act  of  making  such 
choice  would  not  be  "reorganizing"  within  the  sense  in  which  that 
word  is  used  in  the  act.  The  intent  of  the  restriction  was  to  pre- 
vent the  substitution  of  a  new  organization  for  the  existing  one 
while  the  latter  was  in  full  force  and  operation,  and  not  to  prevent 
that  kind  of  reorganization  which  springs  from  the  happening  of 
vacancies  or*  the  ending  of  fixed  terms  of  office. 

It  is  claimed  by  the  respondent  that  his  election  was  not  made  to 
supplant  an  existing  officer,  by  removing  him  from  a  continuing 
term,  but  to  fill  a  vacancy  which  had  occuiTed  from  the  expiration 
of  an  official  term.  The  disposition  of  this  case  depends  altogether 
upon  the  correctness  of  this  position,  and  that,  in  turn,  depends 
upon  the  question  whether  the  resolution  of  the  board  passed  at  the 
election  of  the  relator,  declaring  him  to  be  elected  president  for  the 
year  1873,  was  a  lawful  designation  or  limitation  of  his  term  of 
office.  There  seems  to  be  no  room  for  doubt  that  the  intention  of 
the  board  was  to  make  the  relator  president  for  one  year,  leaving 
the  succession  for  the  second  year  open  to  a  further  choice.  Had 
the  board  power  to  do  this,  or  was  it  bound  to  elect  once  for  all  and 
for  the  full  period  of  the  term  of  assistant  alderman  ?  If  we  refer 
to  the  charter  of  1870,  under  which  the  board  acted  in  electing  the 
relator  for  the  year  1873,  we  find  the  power  of  choosing  the  presi- 
dent given  in  the  most  general  terms  :  "  Each  board  shall  choose 
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a  president  from  its  members."  Here  is  no  prescribed  manner  of 
choice  and  no  declared  term  of  office.  The  choice  may  be  by  resolu- 
tion, by  viva  voce  vote  or  by  ballofc,  and  there  seems  to  be  no  reason 
to  donbt  that  the  board,  under  such  general  grant  of  power,  may 
determine  for  itself  the  form  of  its  exercise.  May  it  also  by  the  reso- 
lution, the  passage  of  which  elects  the  officer,  prescribe  the  term  for 
which  he  is  chosen  ?  Where  the  constitution  or  a  statute  fixes  the 
term  of  an  office,  there  is  no  power  in  the  appointing  or  electing 
body  to  prescribe  any  other  term.  The  power  must  be  exercised  in 
conformity  to  the  law,  and  the  attempt  to  impose  a  limitation  short 
of  the  term  fixed  by  statute  is  as  nugatory  as  would  be  an  attempt 
to  enlarge  the  term.  But  in  this  case  there  was  no  existing  statute 
declaring  a  term.  The  sole  and  whole  power  to  choose  was  handed 
oyer  by  statute  to  the  board,  without  limitation  a^  to  term  or  re- 
striction as  to  mode. 

In  this  state  of  facts  we  are  not  at  liberty  to  seek  for  analogies  in 
the  rules  and  practice  of  parliamentary  or  other  legislative  bodies 
if  we  hare  general  statutes  applicable  to  the  case.  It  will  probably 
be  found  that  the  usage  of  such  bodies  is  to  choose  a  presiding 
officer  for  the  full  official  term  of  the  body  itself;  but  such  a  rule, 
if  otherwise  obligatory,  cannot  prevail  in  cases  where  the  legislature 
has  established  another  and  a  different  one.  Section  8  of  the  gen- 
eral provisions  of  the  Bevised  Statutes  "  respecting  the  appointment 
of  officers,  their  qualifications,  the  commencement  and  duration  of 
their  offices,''  is  in  these  words:  "Every  office  of  which  the  dura- 
tion is  not  prescribed  by  the  constitution,  or  is  not,  or  shall  not  be 
declared  by  law,  shall  be  held  during  the  pleasure  of  the  authority 
making  the  appointment"    IRS.  117,  §  8. 

The  president  of  the  board  of  assistant  aldermen  is  a  civil  officer, 
chosen  under  authority  conferred  by  law,  and  amenable  as  such  to 
the  laws  of  the  State.  At  the  time  of  the  election  of  the  relator  the 
office  was  one  of  which  the  duration  was  neither  prescribed  by 
the  constitution  nor  declared  by  law.  The  statute,  therefore,  pro- 
vided that  it  should  "  be  held  during  the  pleasure  of  the  authority 
making  the  appointment."  That  pleasure  was  declared  by  the  reso- 
lution electing,  the  relator,  to  be  that  he  was  chosen  for  the  year 
1873.  A  question  might  have  arisen  whether,  if  there  had  been  an 
attempt  to  remove  the  relator  during  the  year  1873,  the  resolution 
could  operate  so  to  fix  a  term  as  to  prevent  a  removal  at  pleasure, 
but  that  question  does  not  arise  where  the  period  expressed  has 
Vol.  in,  N.  Y.  Rep.  —  22 
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elapsed  and  the  appointing  authority  is  proceeding  to  fill  the  office 
after  the  lapse  of  the  time  named. 

Unless  there  is  something  to  be  found  in  the  charter  of  1873, 
which  operates  to  extend  the  duration  of  the  relator's  office  as  presi- 
dent of  the  board  beyond  the  time  prescribed  in  the  resolution 
electing  him,  a  vacancy  in  the  office  occurred  on  the  expiration  of 
the  year  1873,  which  the  board  was  at  liberty  to  fill  by  an  election 
conducted  in  conformity  to  the  provisions  of  the  new  charter.  It 
is  the  opinion  of  the  learned  counsel  to  the  corporation  that  this  is 
found  in  the  words  "and  when  once  chosen  he  can  be  removed 
before  the  expiration  of  his  term  as  alderman  or  assistant  alderman 
only  by  a  vote  taken  on  a  call  of  the  ayes  and  noes  of  four-fifths  of 
all  the  members  of  the  board.''  This  language  is  not  retroactive. 
It  was  not  designed  to  legislate  the  relator  into  office  beyond  his 
existing  term.  -  Its  primary  subject  was  the  regulation  of  amotion 
firom  office,  and  it  only  follows  as  an  incident  to  that  subject  that  it 
fixes  the  duration  of  future  terms.  It  is,  therefore,  to  carry  it  out 
of  its  intended  channel  to  hold  that  its  effect  is  to  enlarge  the  dura- 
tion of  an  office  beyond  the  limitation  lawfully  fixed  before  the 
passage  of  the  statute.  Even  if  it  might  properly  be  held  to  pre- 
scribe the  mode  in  which  the  relator  could  only  be  removed  from 
the  office,  yet  it  would  not  follow  that  it  would  also  prevent  the 
expiration  of  his  term  by  its  own  limitation,  which  event  would 
render  removal  both  unnecessary  and  impossible.  Statutes  are  not 
applied  retrospectively  by  mere  construction.  The  rule  is,  that 
they  cannot  have  such  a  construction  unless  so  declared  by  express 
words  or  positive  enactment,  or  unless  a  clear  intent  of  the  legisla- 
ture to  give  them  such  retroactive  effect  is  shown  by  the  language 
used.  Jarvis  v.  Jarvis,  3  Edw.  462 ;  Butlsr  v.  Palmer^  1  Hill,  324 ; 
Wadsworth  v.  Thomas^  7  Barb.  445 ;  Johnson  v.  Burrell,  2  Hill, 
238;  Berlyy,  RampacheTj  6  Duer,  183;  Ely  v.  HoUon,  15  N.  T. 
595;  Wood  v.  Oakley,  11  Paige,  400;  McCloshey  v.  Cromwell,  11 
N.  Y.  603. 

Our  conclusion  is  that  the  relator  was  not  legislated  into  a  term 
of  office  beyond  that  for  which  the  board  had  chosen  him ;  that  on 
the  expiration  of  that  term  his  office  was  vacant  by  lapse  of  time, 
and  that,  until  his  successor  was  chosen,  he  was  discharging  its 
duties  by  force  of  the  general  statute,  which  provides  for  such  dis- 
charge "until  his  successor  should  be  duly  qualified."  1  R.  S.  17, 
§  19,  and  that  the  board,  after  such  expiration  of  the  term,  was,  in 
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choosing  his  successor,  acting  upon  an  exigency  which  required  no 
removal,  and  was  exercising  its  original  and  lawful  authority. 
Judgment  must,  therefore,  be  given  for  the  defendant 

Dakiels  and  Dokohue,  JJ.,  concurred. 

Judgment  for  defendant 


MuKDOBFF  V.  MuN^DOBFP,  administrator,  etc.,  appellant,  et  al, 

B^erence  — power  of  court  over. 

In  an  action  brooght  to  set  aside  a  receipt  claimed  to  operate  as  a  release  on 
the  ground  of  f randj  and  for  an  accounting,  the  case  was,  by  consent,  referred 
to  a  referee  to  hear  and  determine  the  issues  and  to  take  any  account  he 
might  determine  to  be  necessary.  The  referee  heard  the  testimony  and 
decided  that  an  accounting  should  be  had  but  declined  to  proceed  further. 
Hdd,  that  the  court  could  (Code,  §g  268,  272)  appoint  another  referee  to  take 
the  accounting  and  complete  the  original  order,  and  it  was  unnecessary  to 
commence  de  novo. 

Appeal  from  an  order  of  the  special  term  directing  a  reference. 
The  plaintiff,  Apollonie  Mundorff,  is  the  widow  of  John  Mandorff, 
deceased,  who  died  intestate  in  the  city  of  New  York,  May  29, 
1867.  The  six  defendants,  Jacob  Mundorff  and  others,  are  sons  of 
the  deceased  by  a  former  wife.  The  action  was  brought  to  set  aside  a 
certain  receipt  given  by  plaintiff,  claimed  to  operate  as  a  release  of 
plaintiff's  claims  upon  the  decedent's  estate,  on  the  ground  of 
fraud,  also  for  an  accounting  of  the  estate,  and  for  the  enforcement 
of  an  ante-nuptial  contract  between  deceased  and  plaintiff.  The 
action  coming  on  for  trial  at  special  term,  before  Mr.  Justice 
Cardozo,  by  the  consent  of  the  respective  parties,  was  referred  to 
F.  Kurzman,  Esq.,  to  hear  and  determine  all  the  issues,  and  to  take 
any  account  he  might  determine  to  be  necessary.  The  referee  pro- 
ceeded to  hear  the  testimony,  and  decided  that  the  administrator 
should  account  with  plaintiff,  and  the  referee  then  declined  to 
proceed  further,  whereupon  plaintiff 's  counsel  moved  the  court  at 
special  term  to  appoint  another  referee  to  proceed  and  take  the 
account 
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The  courk  granted  the  motion,  and  it  was  referred  to  George  L. 
Ingraham,  Esq.,  to  take  and  state  the  account  of  the  defendant, 
Jacob  Mundorff,  as  administrator,  from  which  order  of  reference 
said  defendant  made  this  appeal. 

F.  0.  McDonald,  for  appellant.  Where  a  cause  is  referred  by 
consent,  the  court  cannot  change  the  referee  without  like  consent. 
Haner  v.  Bliss,  7  How.  246.  This  order  is  appealable.  Kennedy  v. 
Shilton,  1  Hilt  646.  The  referee  was  a  judicial  officer  created  by 
statute,  and  the  mode  of  review  of  his  decision  was  by  an  appeal 
to  the  general  term.  Code,  §  272.  Plaintiff's  remedy,  when  the 
referee  refused  to  proceed,  was  to  have  the  order  of  reference  vacated. 
Emmet  v.  Bowers,  23  How.  300. 

Elial  F.  Hall,  for  respondent,  cited  Palmier  v.  Palmer,  13  How. 
363 ;  McMahon  v.  Allen,  27  Barb.  335  ;  Smith  v.  Lewis,  1  Daly,  452 
Triifant  v.  Merrill,  37  How.  531 ;  Reubens  v.  Joel,  13  N.  Y.  488 
Voorhis  v.  Childs,  Eoir,  17  id.  354 ;  Gok  v.  Reynolds,  18  id.  74 
Bradley  Y.Aldrich,  40  id.  504;  Taylor  v.  Taylor,  43  id.  578;  Erie 
Railway  Co.  v.  Ramsey,  45  id.  637;  Vermilyea  v.  Palmer,  52 
id.  471. 

Daniels,  J.  Before  the  adoption  of  the  present  system  of  prac- 
tice, the  rights  of  parties  to  suits  in  equity  were,  in  tbe  first  instance, 
determined  upon  the  hearing;  and  upon  that  determination,  where 
a  complete  disposition  of  the  case  required  accounts  to  be  settled, 
an  interlocutory  decree  was  entered  declaring  such  rights,  the  man- 
ner in  which  the  accounting  was  to  be  had,  and  referring  the  case 
to  a  master,  before  whom  it  should  be  taken.  1  Barb.  Ch.  Pr.  327. 
This  practice  would  be  continued  in  force,  even  if  no  positive  pro- 
vision to  that  effect  had  been  made,  as  long  as  it  cannot  be  held 
inconsistent  with  the  changes  made  by  the  Code.  Code,  §  469. 
The  convenience  of  legal  proceedings  requires  its  existence.  With- 
out it  the  court,  in  cases  of  an  equitable  nature,  would  not  only  be 
bound  to  hear  the  case  upon  its  entire  merits,  but,  after  disposing  of 
them,  to  go  on  and  take  the  formal  accounting  required  for  final 
judgment.  This  would  not  only  prove  to  be  an  intolerable  burden, 
but  it  would  so  far  embarrass  the  trials  before  the  court  as  to  be  the 
cause  of  vexatious  delays,  for  it  would  be  impossible  for  courts  to 
hear  all  the  cases  of  this  class  brought  before  the  special  term,  and. 


MARCH  TERM,  1874.  173 

Mondorff  ▼.  Mundorff. 

in  addition  to  that,  take  and  state  the  acconnts  upon  the  basis  of 
the  conclusions  armed  at  as  to  the  merits  of  the  controversies.  "Not 
only  does  the  Code  not  require  that  this  course  should  be  pursued, 
but  it  provides  in  substance  for  the  continuation  of  the  previous 
practice  upon  this  subject.  This  is  done  by  providing  for  a  review 
of  the  decision  of  the  court  by  a  motion  for  a  new  trial  before  the 
general  term,  where  the  decision  filed  shall  not  authorize  a  final 
judgment,  but  directs  further  proceedings  before  a  referee,  or  other- 
wise. Code,  §  268.  In  terms  this  provision  relates  to  trials  had  be- 
fore the  court  without  a  jury,  but  by  section  272  it  is  properly 
applicable  to  the  irial  of  the  same  class  of  cases  before  referees,  for 
by  that  it  is  provided  that  the  trial  shall  be  conducted  in  the  same 
manner  before  a  referee  as  if  it  were  had  before  the  court  without  a 
jury.  Ordinarily,  where  the  whole  issue  is  referred,  it  is  no  doubt 
the  duty  of  the  referee  to  take,  state  and  adjust  the  accounts  of  the 
parties  on  the  basis  on  which,  by  his  decision,  he  may  settle  their 
rights.  For,  as  a  portion  of  the  issues,  that  is  included  within  the 
reference  provided  for.  But  if  that  is  for  any  reason  not  done,  and 
an  interlocutory  report  only  is  made,  by  which  the  rights  of  the  par- 
ties are  determined,  and  directing  a  further  hearing  to  settle  the 
acconnts  between  them,  there  can  be  no  reason  for  doubting  the 
power  of  the  court  to  direct  that  to  be  done  before  another  referee. 
It  would  in  all  such  cases  be  wiser  to  send  the  case  back  to  the  same 
referee,  on  account  of  the  familiarity  he  must  have  acquired  with 
the  facts  rendering  the  accounting  necessary,  and  the  principles 
which,  according  to  his  conclusions,  should  govern  it  But  that 
does  not  affect  the  question  of  the  power  of  the  court  It  relates 
simply  to  the  manner  in  which,  under  the  circumstances,  it  should 
be  exercised.  The  report  made  in  that  manner  sustains  all  the  rela- 
tions to  the  case  the  former  interlocutory  order  did  in  hearings  had 
in  the  court  of  chancery,  and  all  that  can  be  required  is  that  the 
details  of  the  litigation  shall  be  completed  according  to  its  conclu- 
sions as  to  the  rights  of  the  parties.  This  can  be  done  by  a  refer- 
ence to  a  new  referee,  though  not  as  easily  as  by  continuing  the  case 
before  the  one  first  appointed.  Cases  must  sometimes  occur  where 
no  other  course  can  be  pursued.  Where,  for  instance,  other  acts 
must  be  performed  intermediate  the  interlocutory  decision  and  the 
taking  of  the  accounting ;  or  where,  after  the  interlocutory  report, 
the  referee  himself  may  leave  the  State,  become  insane  or  depart  this 
life  before  the  account  can  be  settled  in  conformity  to  his  decision. 
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In  either  contingency  it  would  be  very  unjust  to  the  parties  to  hold 
that  the  case  must  be  entirely  retried  again,  and  no  necessity  exists 
for  any  such  ruling.  In  this  case  the  referee  reported  as  to  the 
equitable  right  of  the  parties,  and  then  directed  that  an  accounting 
should  be  had  of  the  admiaistrntion  of  the  estate  of  John  MundorfT, 
declining  to  proceed  with  it  himself.  It  was  the  right  of  the  parties, 
as  well  as  the  duty  of  the  court,  to  have  the  case  completed  in  this 
respect,  and  that  could  be  done  by  ordering  the  same  referee  to  pro- 
ceed, upon  the  basis  of  his  report,  to  that  end,  or  by  committing 
the  execution  of  the  direction  to  any  other  competent  person.  The 
latter  course  was  adopted.  It  was  entirely  within  the  discretion 
possessed  over  the  case  by  the  court,  and  is  sustained  by  the  decis- 
ion of  the  general  term  of  the  superior  court  in  the  case  of  Trufant 
V.  MerrtU,  37  How.  631.    The  order  should  be  affirmed,  with  costs. 

Davis,  P.  J.,  and  Donohub,  J.,  concurred. 

Order  affirmed. 


Getty  et  dl.  v.  Spaulding  et  al,  appellants. 

Amendments — potoer  of  court  to  allow  —  striking  out  names  of  parties  —  c^mng-^ 

ingform  of  complaint  and  demand  of  relief 

In  an  action  hj  five  plaintiffei  to  rescind  a  contract  for  fraud,  the  special  term 
dismlBsed  the  complaint.  This  decision  was  affirmed  by  the  general  term 
and  reversed  bj  the  commission  of  appeals.  After  this,  plaintiflb  moved  to 
amend  complaint  bj  striking  out  the  names  of  three  plaintiffs,  whose  inter- 
ests had,  after  the  action  was  commenced,  been  acquired  hj  the  other  two, 
and  by  changing  the  verbiage  and  form  of  the  complaint,  bat  not  varying 
the  substantial  facts.  Held,  that  the  court  could,  in  furtherance  of  justice, 
allow  the  complaint  to  be  so  amended. 

Appeal  from  an  order  made  at  special  term  by  Mr.  Justice  Fan- 
OHEB,  permitting  the  plaintiflFs,  Robert  P.  Getty  and  another,  to 
amend. the  complaint,  by  striking  out  the  whole  of  the  original 
complaint  between  the  first  paragraph  thereof  and  the  signature  of 
plaintiffs'  attorney,  and  providing  that  the  action  might  be  con- 
tinued in  the  names  of  the  two  present  plaintiffs,  without  prejudice 
to  any  proceedings  in  the  action.    The  terms  upon  which  plaintiffs 
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were  allowed  to  amende  was  the  payment  of  120  costs  to  the  appel- 
lants. The  action  was  brought  by  the  present  plaintiffs  and  three 
others  to  rescind  a  certain  contract  alleged  to  have  been  fraudulent, 
the  terms  of  which  are  stated  in  the  opinion.  On  the  trial, 
in  February,  1874,  at  special  term,  the  defendants,  Henry  F. 
Spaulding  and  others,  had  judgment  of  dismissal  of  the  complaint, 
which  was  affirmed  at  general  term,  but  was  reversed  by  the  com- 
mission of  appeals,  and  a  new  trial  ordered,  with  costs  to  abide  the 
erent.  An  appeal  was  taken,  and  the  case  was  argued  before  the 
general  term,  Davis,  P.  J.,  and  Daniels  and  Lawrence,  J  J.,  sit- 
ting, and  a  decision  rendered  affirming  the  decision  of  the  special 
term  so  far  as  the  allowance  of  the  amendment  was  concerned,  but 
modifying  it  in  respect  to  the  terms  upon  which  the  allowance 
should  be  had.  This  modification  was  made  in  consequence  of  a 
misapprehension  on  the  part  of  the  court  in  regard  to  the  decision 
of  the  case  by  the  commission  of  appeals.  The  opinion  of 
Danieus,  J.,  delivered  upon  that  hearing,  except  the  portion  relat- 
ing to  a  modification  of  the  order,  is  as  follows : 

"  Daniels,  J.  The  original  complaint  in  the  action  was  in  favor 
of  the  two  present  plaintiffs  and  three  other  persons  having  like 
grounds  of  action,  to  rescind  an  agreement  they  had  made,  by  which 
they  bound  themselves  to  pay  certain  sums  subscribed  by  them  to 
obtain  title  to  lands  in  the  State  of  Ohio,  for  the  reason  that  they 
had  been  induced  to  entertain  the  same  by  means  of  fi*audulent 
representations  of  other  persons  professing  to  be  engaged  in  the 
same  enterprise."  ♦  ♦  ♦  ♦ 

^The  present  plaintiffs  claim  to  have  acquired  by  assignment  the 
interests  of  the  other  plaintiffs  in  the  action,  and  an  order  was  made 
allowing  such  changes  to  be  made  in  the  complaint,  and  the  names 
of  the  plaintiffs  as  were  necessary  to  set  forth  the  cause  of  action 
according  to  that  theory,  and  that  is  the  order  from  which  the  appeal 
has  been  taken.  It  will  be  seen  that  the  essential  facts  in  the  con- 
troyersy  between  the  parties  have  not  been  materially  changed  in 
the  statement  made  of  them  under  the  amendment,  and  of  the  facts 
proved  upon  the  trial  already  had  concerning  the  existence  of  which 
there  seems  to  be  but  little  ground  for  controversy.  The  plaintiff, 
by  the  order,  has  not  been  permitted  to  present  different  claims  for 
relief,  although  the  facts  are  more  fully  set  forth  in  the  complaint 
provided  for  by  the  amendments  allowed,  and  the  verbiage  has  been 
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essentially  changed.  They  are  still  the  same  in  substance  as  were 
included  in  the  first  complaint,  and  established  on  the  trial.  By 
the  assignment  of  the  interest  of  the  other  three  plaintiffs  to  those 
now  prosecuting  the  action,  the  objection  to  joining  on  separate 
claims  and  interest  has  been  renewed,  and  it  was  clearly  within  the 
power  given  to  the  court  to  allow  the  title  of  the  action  and  com- 
plaint to  be  so  far  changed  as  to  render  it  conformable  to  those 
interests  of  the  plaintiffs  by  providing  for  the  substitution  of  the 
party  acquiring  the  interest  in  the  place  of  its  previous  owners. 
Code,  §  121.  This  power  is  broad  and  comprehensive,  and  may 
readily  be  held  to  include  the  assignment  of  a  partial  as  well  as  an 
entire  interest  in  the  subject-matter  of  the  action.  The  greater 
includes  the  less,  and  it  is  the  former  for  which  the  express  provis- 
ion has  been  made.  Upon  the  trial  of  an  action  the  power  of  the 
court,  before  which  the  trial  may  and  might  be  proceeding,  over 
amendments  is  limited  to  mere  matters  of  variance  (Code,  §§  169, 
170) ;  but  on  special  motion  made,  either  before  the  trial  has  been 
commenced  or  after  an  ineffective  trial  has  been  had,  or  while  the 
trial  may  be  in  fact  suspended  for  the  purpose  of  allowing  such  a 
motion  to  be  noticed  and  heard,  the  powea*  of  allowing  amendments 
is  very  much  more  complete.  In  such  a  motion  the  court  has  full 
control  over  the  parties  and  their  proceedings  for  the  purpose  of 
remedying  all  such  defects  as  justice  may  require  to  be  corrected  and 
provided  for.  This  has  not  only  been  the  case  since  the  enactment 
of  the  Code  of  Procedure,  but  it  was  equally  so  before  that  time. 
By  section  173  power  is  conferred  upon  the  court,  either  before  or 
after  the  judgment,  to  amend  in  pleading,  process  or  proceeding  by 
allowing  or  striking  out  the  name  of  any  party,  or  a  mistake  in  any 
respect,  or  by  inserting  other  allegations  material  to  the  case,  and 
by  section  174  it  may  supply  an  omission  in  any  proceeding.  This 
authority,  unqualified  as  the  law  has  confirmed  it,  to  correct  a 
mistake  in  any  other  respect  than  in  the  name  of  the  party  previ- 
ously provided  for  to  supply  an  omission  in  any  proceeding,  and 
to  insert  other  allegations  material  to  the  cause,  is  as  broad  as  the 
nature  of  any  mistake  or  omission  may  require  for  their  correction. 
It  is  qualified  by  no  restriction  beyond  the  requirements  that  it 
must  be  in  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper.  Subject  to  these  considerations,  the  court  is  endowed  with 
complete  power  of  action,  and  its  exercise,  when  judicially  invoked 
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by  special  motion  on  notice,  as  it  was  in  this  case,  is  justified  by  the 
promotion  of  the  ends  of  justice.'* 

The  general  term  required  plaintiff,  as  a  condition  of  amendment, 
to  pay  defendants'  costs  in  the  action.  A  motion  was  thereafter 
made  for  a  rehearing  and  modification  of  the  order  directed  in  the 
foregoing  opinion  before  Davis,  P.  J.,  Wbstbeook  and  Daniels,  JJ., 
which  motion  was  granted  for  the  reasons  stated  in  the  following 
opinion. 

John  E.  Develifiy  for  appellant. 

F.  JV.  BangSy  for  respondent. 

Dakisls,  J.  The  modification  directed  in  the  order  appealed 
from,  as  to  the  terms  on  which  the  plaintiffs  should  have  leave  to 
amend  their  complaint  and  continue  the  action  in  the  names  of  two 
of  them,  was  made  upon  the  supposition  that  the  judgment  ap- 
pealed from  was  in  the  plaintifiis'  fayor,  while  the  fact  is  that  the 
judgment  was  against  the  plaintiffs  and  reversed  by  the  commission 
of  appeals,  because  the  facts  proved,  beyond  controversy,  entitled 
them  to  relief  in  the  action.  This  difference  renders  the  reason 
given  for  the  modification  wholly  inapplicable ;  for,  by  the  reversal 
of  the  judgment  against  the  plaintiffs  and  the  ordering  of  a  new 
trial,  the  court  must  have  designed  to  have  it  understood  that  a  re- 
covery might  be  had  by  them  which  the  law  would  allow  to  be 
maintained.  Upon  that  state  of  the  case  the  costs  awarded  by  the 
decision  would  be  more  likely  to  be  recovered  by  the  plaintiffs  than 
the  defendants ;  and  the  amendments,  so  far  as  they  changed  the 
form  given  to  the  action  by  the  complaint,  w'ould  not  deprive  the 
defendants  of  any  advantage  secured  by  them  in  the  case.  The 
facts  still  remain  essentially  the  same  as  first  alleged,  though  more 
minutely  and  particularly  stated.  The  case  involved  in  the  action, 
upon  the  substantial  rights  demanded,  depends  upon  the  same  lead- 
ing circumstances,  and  the  answer  already  served  seems  to  be  well 
adapted  to  the  trial  of  the  case  in  its  altered  form.  The  demand  of 
judgment,  it  is  true,  differs  very  materially  from  the  one  inserted  in 
the  original  complaint ;  but  in  an  action  at  issue  upon  the  facts 
that  is  not  a  circumstance  of  very  great  importance,  because  the 
court  can  award  any  relief  consistent  with  the  facts  in  that  condi- 
tion of  the  action  without  reference  to  the  form  of  judgment  de- 
manded by  the  complaint  Code,  §  375. 
Vol.  Ill,  N.Y.  Rep.  — 23 
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The  amendments  allowed,  as  already  held^  were  within  the  power 
of  the  court  over  the  action  on  special  motion  made  on  notice  for 
that  purpose.  Beardsley  v.  Stovary  7  How.  294 ;  Troy  S  Boston  R.  R. 
Co,  V.  TihhittSy  11  id.  168;  Union  National  Bank  y.Bassett,  3  Abb. 
N.  S.  359 ;  Degraw  v.  Elmore,  60  N.  Y.  1,  where  it  is  assumed  that 
the  special  term  possesses  such  power  oyer  actions  pending  in  this 
court.    Id.  5. 

As  the  probabilities  resulting  from  the  reversal  of  the  judgment 
against  the  plaintiffs  are,  that  they  would  upon  another  trial  not 
only  recover  a  judgment  for  substantial  relief,  and  with  that  the 
costs  awarded  to  abide  the  event,  by  the  decision  of  the  court  of 
appeals,  they  ought  not  to  be  required  to  pay  such  costs  to  the  de- 
fendants as  a  condition  for  the  privilege  of  making  amendments 
that  may  in  the  end  entitle  them  to  nothing  more  than  the  court 
might  give  without  them. 

They  were  allowed  to  be  made  without  prejudice  to  the  proceed- 
ings already  had  in  the  action ;  for  that  reason,  as  the  answer  puts 
in  issue  all  the  facts  alleged  in  the  complaint,  no  amendment  of  it 
will  probably  be  required  for  the  proper  presentation  of  the  defend- 
ants' rights,  or  the  protection  of  their  interests;  nor  can  any  other 
serious  inconvenience  be  imposed  upon  them  by  the  amendments^ 
while  they  allow  a  more  complete  statement  to  be  made  of  the  facts 
of  the  case,  as  they  have  already  been  proved  to  be,  and  an  adapta- 
tion of  it  to  the  additional  rights  of  the  remaining  plaintiffs  arising 
out  of  the  assignment  of  the  other  interests  to  them. 

The  costs  required  to  be  paid  to  the  defendants  on  account  of 
these  changes  cannot,  from  any  thing  appearing  before  the  court, 
be  held  to  be  inadequate  to  the  advantages  which  they  may  be  de- 
prived of  by  means  of  the  amendments.  The  discretion  existing  on 
the  subject  cannot  be  said  to  have  been  improperly  exercised  in  the 
adjustment  of  the  terms  provided  for. 

The  direction  already  given  should  therefore  be  so  far  changed  as 
to  require  the  order  appealed  from  to  be  affirmed. 

Davis,  P.  J.,  and  Wbstbrook,  J.,  concurred. 

Order  affirmed* 
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Landiord  and  tenant  —  mortgage  upon  lease — dispossessing  tenant — sale  of  lease 
under  foreclosure — apportioning  rent — Interest  on  rent, 

S.,  in  18G7,  leased  certain  premises  in  New  York  city  to  B.  &  M.  for  ten  yearn. 
In  1868,  as  secaritj  for  a  loan,  B.  &  M.  mortgaged  the  lease  to  S.  In  1869« 
S.  dispossessed  B.  &  M.  for  non-payment  of  rent.  A  few  months  after  thifl 
he  foreclosed  the  mortgage  for  non-payment  of  interest.  At  the  mortgage 
sale,  the  unexpired  term  of  the  lease  was  sold  to  G.,  who  took  a  conveyance 
thereof.  In  proceedings  to  dispossess  G.  for  non-payment  of  rent  due.  Held, 
(1)  that  after  B.  &  M.  had  been  dispossessed,  there  still  remained  In  them 
the  statutory  right  of  redemption  under  the  lease  to  them  which  S.,  as  the 
holder  of  a  mortgage  upon  such  lease,  had  a  right  to  foreclose ;  (2)  that  S.,  by 
seUing  and  conyeying  under  the  foreclosure  the  unexpired  term  of  the  lease 
to  G.,  waived  any  forfeiture  previously  made  by  B.  &  M.,  and  (3),  that  G.  did 
not  take  the  lease  free  from  the  covenant  to  pay  rent,  but  was  liable  to  dis- 
possession for  non-payment  of  rent  accruing  su];»8equent  to  the  sale. 

The  premises  in  question  consisted  of  four  buildings.  Two  of  these  S.  owned 
in  fee  and  two  as  lessee.  S.  died,  and  by  his  will,  gave  those  in  fee  to  his 
heir,  and  those  held  by  lease  to  his  executor.  Held,  that  S.  did  not,  by  so 
doing,  apportion  the  rent,  but  as  to  the  tenant  G.  it  remained  an  entirety. 

With  the  demand  for  rent  before  instituting  proceedings  for  dispossession, 
interest  was  asked.   Held,  proper. 

Gebtiorabi  to  review  summary  proceedings.  The  relators, 
Gotlieb  Grissler  and  another,  seek  to  reverse  the  decision  of, 
Justice  FowLEB,  made  in  summary  proceedings  had  before  him,  in 
which  judgment  was  rendered  for  the  landlord  against  the  relators, 
upon  which  they  paid  the  rent  of  the  premises  before  warrant  of 
dispossession  was  issued.  The  facts  of  the  case  are  as  follows :  On 
July  30,  1867,  Joseph  R  Stuyvesant  made  a  lease  of  four  houses  on 
Third  avenue,  New  York,  for  the  term  of  ten  years  from  the  1st 
day  of  May,  1868,  at  the  annual  rent  of  $6,000,  to  Browning  and 
Moore,  who  covenanted  to  pay  the  rent.    On  the  4th  of  August, 

1868,  Browning  and  Moore  mortgaged  this  lease  and  a  lease  of 
other  property  to  said  Stuyvesant  for  $20,000  and  interest  Uiwn 
failure  to  pay  the  interest,  Stuyvesant  foreclosed  the  mortgage  by 
action  in  the  superior  court,  and  under  a  decree  in  that  action,  the 
sheriff  sold  the  unexpired  term  of  the  lease  to  the  relators,  Grissler 
and  Fausel,  who  went  into  possession  of  the  premises  October  11, 

1869,  under  the  sheriff's  deed.     Dispossession   proceedings  were 
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commenced  against  the  relators,  who  claimed  to  hold  the  property 
under  the  sheriff's  deed,  freed  from  any  of  the  covenants  to  pay 
rent,  and  claimed  further,  that  Stuyvesant  had  terminated  these 
covenants  by  entering  upon  the  premises  as  mortgagee  phor  to  the 
sale.  Upon  the  trial  it  was  proved  by  the  relator's  testimony  that 
Stuyvesant  entered  under  a  dispossession  warrant.  A  jury  trial  was 
demanded,  and  the  jury  delivered  their  verdict  to  the  justice  who 
rendered  judgment  in  favor  of  the  landlord.  The  relators  brought 
a  certiorari  to  this  court  seeking  to  reverse  the  same,  but  the  general 
term  affirmed  the  judgment. 

At  the  December,  1873,  general  term,  the  relators  applied  for 
leave  to  go  to  the  court  of  appeals,  which  application  was  denied 
on  the  merits.  On  March  13, 1873,  Joseph  B.  Stuyvesant  died, 
continuing  to  be  the  landlord  of  the  premises.  By  his  will  he 
appointed  the  respondent,  Oatlin,  his  executor,  and  devised  all  his 
real  estate  to  his  son,  the  respondent,  Nicholas  W.  Stuyvesant 
Before  the  testator's  death  Nicholas  had  become  insane,  and  on 
the  24th  of  April,  1873,  on  a  commission  de  lunatico  inquirendo, 
the  respondent  Dudley  was  appointed  his  committee.  Dudley 
demanded  rent  under  the  lease  for  the  quarter  terminating  May  1, 
August  1,  and  November  1, 1873,  with  interest,  on  behalf  of  him- 
self and  of  the  executor.  The  relators  refused  to  pay,  and  the 
dispossession  proceedings,  here  under  review,  were  commenced. 
Of  the  premises  occupied  by  the  relators,  Nos.  158  and  160, 
Third  avenue,  were  owned  by  Stuyvesant  in  fee,  and  in  Nos.  152 
and  154  he  had  only  a  leasehold  interest 

John  c7.  Tovmsendf  for  relators.  The  landlord  having  entered 
into  actual  possession  under  the  mortgage  and  received  the  rents, 
all  liability  of  Browning  &  Moore  was  extinguished,  and  has  never 
been  revived.  Cruise's  Dig.  tit  28 ;  id.  3,  §  4 ;  Gilbert  on  Rents,  149 ; 
Astor  V.  Sbyty  5  Wend.  617.  The  respondent  can  assert  his  claim 
to  compensation  in  other  ways.  Stuyvesant  refused  to  acknowledge 
the  relators  as  tenants.  Stuyvesant  v.  Oriaaler^  12  Abb.  N.  S.  15. 
The  obligation  of  the  relators  is  not  conventional,  but  by  opera- 
tion of  law,  and  this  statute  should  not  be  availed  of.  Gh.  741, 
Laws  1870,  is  unconstitutional  as  a  local  act  {ffuber  v.  People,  49 
N.  Y.  132;  People  v.  Supervisors  of  Ohauiauquoy  43  id.  10),  and  the 
district  justice  had  no  jurisdiction  herein.  Stuyvesant  apportioned 
the  rent,  and,  without  the  concurrence  of  th&  tenant,  a  settlement 
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of  the  apportionment  can  only  be  made  by  a  jury.  Woodf.  L.  &  T. 
361 ;  Jfettis  y.  LeUhropy  22  Wend.  121 ;  Oakley  y.  8choonmxiker,  15 
id  226 ;  Oro.  Eliz.  606,  622,  851 ;  Bliss  t.  Collins,  4  Mad.  235 ;  Bliss 
y.  Collins,  5  B.  A;  Aid.  876.  As  the  reyersion  was  seyered,  the 
respondents  cannot  claim  jointly,  or  seyerally,  nntil  the  portion  of 
rent  chargeable  to  each  portion  has  been  settled.  They  haye  no 
right  of  re-entry.  Twynam  y.  Pichard,  2  B.  &  Aid.  112 ;  Simp^ 
son  y.  RhinelanderSy  20  Wend.  103.  The  act  of  1820  applies  to  cases 
where  the  tenant  holds  oyer  without  permission  after  default 

Oeorffs  V.  N.  Baldwin,  for  respondents,  cited  Stuyvesant  y.  Onss- 
Isr,  12  Abb.  N.  S.  and  decision  at  general  term,  supra.  The  demand 
for  interest  was  proper.  Oriffin  y.  Clark,  33  Barb.  46.  Unity  of 
right  of  possession  is  all  that  is  required  to  sustain  this  proceed- 
ing. Putnam  y.  Ritchie,  6  Paige,  390.  No  apportionment  was 
necessary.. 

Lawbbkcs,  J.  In  the  case  of  these  relators  against  Joseph  R. 
Stuyvesant,  which  inyolyed  the  same  lease,  now  under  considera- 
tion, it  was  held  by  this  court  (Justice  Leabnbd  delivering  the 
opinion*)  that  when  Joseph  B.  Stuyvesant  secured  in  his  judgment 

*NoTX. — The  following  Is  the  opinion  of  Mr.  Justice  Leabnzd,  referred  to,  dellyered 
St  the  general  term,  First  Department,  January,  1878: 

Leabitbd,  J.  The  important  question  in  this  case  is  as  to  the  position  which  the 
relators  hold  to  the  defendant. 

In  1887  Stuyresant  leased  for  ten  years  to  Browning  St  Moore,  certain  premises  in 
New  York  for  the  rent  of  $6,000  per  annum.  In  1868,  Browning  St  Moore  executed  to 
Stuyvesant  a  mortgage  on  this  leased  property  and  other  property  for  $SO,000  and  in* 
terest.  In  April,  1860,  Stuyvesant  went  into  possession  under  a  dispossession  warrant. 
The  effect  of  this,  under  some  circumstances,  would  be  to  terminate  the  lease.  But 
the  statute  provides  (Laws  1849,  chap.  240,  SI), that  if  the  unexpired  term  exceeds 
Hts  years,  the  lessee  may  redeem  within  one  year. 

There  remained,  therefore,  In  Browning  ft  Moore  a  right  to  redeem  their  lease  by 
paying  the  rent  In  arrear  and  the  costs  and  charges.  Thereupon  the  mortgagee,  Stuy- 
vesant, proceeded  to  foreclose  the  mortgage.  This  course  seems  to  have  been  proper 
in  order  to  collect  the  amount  due  on  the  mortgage.  And  there  was  something  to  be 
foreclosed,  because  the  mortgagors,  being  the  lessees,  held  this  statutory  right  of  re- 
demption. This  foreclosure  was  in  some  respects  unwisely  conducted.  The  descrip- 
tion of  the  property  in  the  complaint  and  other  proceedings  might  lead  one  to  think 
that  the  mortgage  had  conveyed  a  fee.  But  the  relators  were  parties  to  the  foreclosure 
and  set  up  in  their  answer  the  fact  of  the  lease  by  Stuyvesant  to  Browning  St  Moore. 
They  knew  therefore  what  the  interests  were  which  Browning  St  Moore  had  mort- 
gaged, and  which  Stuyvesant  was  foreclosing.  The  foreclosure  proceeded  to  a  Judg- 
ment and  sale,  and  on  that  sale  the  relators,  Grissler  &  Fausel,  purchased  and  accepted 
the  deed  executed  under  the  Judgment,  October  U,  1860.  Under  that  deed  they  went 
into  possession.    That  deed  in  form  conveys  the  premiseSt  with  the  leases  unexpired 
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of  foreclosure  the  payment  of  the  rents,  for  the  non-payment  of 
which  he  had  entered,  and  when  he  sold  —  as  being  still  in  force  — 
the  lease  granted  by  him  to  Browning  &  Moore,  he  (Stuyvesant) 
waited  ^ny  forfeiture  which  had  taken  place  under  the  lease.  Also, 
that  the  relators  purchasing  under  such  circumstances  became,  in 
effect,  the  assignees  of  the  lease,  unaffected  by  the  previous  entry  of 
Stuyvesant. 

We  see  no  reason  to  doubt  that  this  view  of  the  relation  between 
Stuyvesant  and  the  relators  is  correct,  and  therefore  concur  in  the 
opinion  delivered  in  that  case. 

The  relators  then  being  in  possession  of  the  demised  premises,  as 
assignees  of  the  lease,  the  position  that  they  are  not  liable,  by  force 
of  the  covenant,  to  pay  rent  contained  in  the  lease,  and  that  the 
conventional  relation  of  landlord  and  tenant  did  not  exist  between 
them  and  Joseph  R.  Stuyvesant,  is  not  tenable.    People  v.  Stuyves- 

of  Brownlncr  ft  Mooref  "  to  have  and  to  hold  for  the  unexpired  term  of  said  leases.'* 
It  is  plain,  therefore,  that  this  deed  conveyed  to  the  purchasers  the  leases  unexpired 
executed  by  Stuyvesant  to  Browning  &  Moore.  Or,  since  we  have  seen  that  tliere 
probably  remained  of  that  lease  prior  to  the  foreclosure,  only  the  statutory  right 
of  redemption,  this  deed  conveyed  that  right.  The  Judgment,  however,  under  which 
the  deed  was  executed,  provided  that  out  of  the  avails  of  the  sale  there  should  be  first 
deducted  the  rents  due  by  Browning  &  Moore  on  the  lease  before  the  payment  to  the 
plaintiff  of  the  amount  due  on  his  mortgage.  By  this  Stuyvesant  in  effect  provided, 
that  the  statutory  right  of  redemption  should  be  exercised,  so  that  any  purchaser  at 
the  foreclosure  sale  should  obtain  the  benefit  of  the  lease  executed  by  Stusrvesant  to 
Browning  ft  Moore,  free  from  any  prevlons  forfeiture.  The  amount  paid  on  the  scde 
under  foreclosure  was  180,000,  and  as  the  lease,  at  the  time  of  the  aforesaid  re-entry, 
had  run  only  two  years,  the  money  received  on  the  sale  must  have  been  enough  to  pay 
the  rent  then  in  arrear.  As  Stuyvesant  was  both  mortgagee  and  also  landlord,  this 
foreclosure  sale  describing  the  lease  as  existing  with  the  provision  in  the  Judgment 
for  redemption  from  any  previous  forfeiture,  must  be  held  to  have  conveyed  to  Orlss- 
ler  ft  Fausel  the  lease  for  the  unexpired  term.  By  accepting  the  deed  they  became 
practically  the  assignees  of  Browning  ft  Moore,  and  tenants  of  Stujrvesant  under  his 
lease.  This  was  the  view  taken  in  another  litigation  between  these  same  parties. 
Stuy\)e8aintv.  Ori8dar^  12  Abb.  N.  S.  6.  Jl^o  question  would  probably  have  arisen  on  this 
point  if  it  had  not  been  stated  that  Stusrvesant,  previous  to  the  foreclosure,  had  taken 
possession  under  a  dispossession  warrant.  But  when  he  subsequently  received  in  his 
Judgment  of  foreclosure  the  payment  of  the  rent  for  non-payment  of  which  he 
had  entered,  and  when  he  sold  as  being  still  in  force  the  lease  executed  to  him  by 
Browning  ft  Moore,  ho  waived  any  forfeiture  which  had  taken  place,  and  the  relators, 
purchasing  under  these  circumstances,  became  in  effect  the  assignees  of  the  lease,  un- 
affected by  the  previous  entry.  This  then  disposes  of  the  principal  question  in  the 
case. 

It  is  objected  that  the  provisions  in  chap.  741,  Laws  of  1870,  by  which  proceedings  for 
dispossession  may  be  had  before  any  Justice  of  the  district  is  "  local/'  and  therefore 
unconstitutional  under  sec.  16,  art.  3.  The  decision  in  Buber  v.  People,  48  N.  Y.  132,  on 
which  this  objection  mainly  rests,  held,  that  the  tax  levy  bill  was  a  local  act.  It  cannot, 
however,  be  claimed  that  chap.  791  of  the  Laws  of  1870,  being  an  act  amendatory  of  the 
Code  of  Procedure,  is  itself  a  local  act.  The  objection  is  that  the  particular  provis- 
ion in  that  act  is  local.    But  taking  the  definition  of  that  word  from  People  v.  Super- 
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ant,  opinion  by  Leabked,  J. ;  see  also  Stuyvesant  y.  Orissler,  12 
Abb.  N.  S.  6. 

Nor  can  it  be  maintained  that  Joseph  R  Stnyyesant,  by  the 
terms  of  his  will,  apportioned  the  rent,  in  the  sense  claimed  by 
the  relators'  counsel,  between  his  son  and  his  executor,  by  devising 
to  the  former  the  lots  Nos.  158  and  160  Third  avenue,  and 
bequeathing  to  the  latter  th3  leasehold  interest  in  the  lots  Nos.  152 
and  154  Third  avenue.  The  rent  remained  an  entirety  and  unap- 
portioned  so  far  as  the  tenants  were  concerned.  The  fact  that  it 
was  to  be  divided  or  distributed,  after  payment  between  the  heir 
at  law  and  executor-  of  Stuyvesant,  was  a  matter  which  in  no  way 
affected  or  interfered  with  the  rights  of  the  relaix)rs.  The  whole 
of  the  rent  was  due  from  the  tenants,  and  the  whole  of  the 
rent  was  due  to  the  respondents  as  joint  owners  thereof.  The 
tenants  had  no  interest  in  the  apportionment  to  be  made  between 
the  owners  of    the  lots  in  which   Stuyvesant  held  a   leasehold 

vtaonofChautauquOt  43  N.  Y.  21,  a  ^Wooal"  act  is  one  ^*  which  in  Its  subjects  relates 
but  to  a  portion  of  the  people  of  the  State  or  to  their  property.**  Now  this  provision 
la  not  limited  to  any  portion  of  the  people.  Any  one  who  has  occasion  to  do  so  may 
aTail  himself  of  the  Jurisdiction  conferred.  The  Code  and  the  several  amendments 
thereto,  in  many  places  contain  clauses  relative  to  tribunals  whoso  Jurisdiction  doee 
act  extend  throughout  the  State.  Title  V  is  one  instance.  These  clauses  are  not,  for 
that  reason,  unconstitutional. 

A  farther  objection  is  taken  that  the  aflldavlt  on  which  the  proceedings  were  com- 
menced is  insufflcient.  But  it  alleges  the  making  of  the  lease,  the  length  of  the  term, 
the  rent,  the  assignment  of  the  lease  to  the  relators,  their  occupation,  the  non-pay- 
ment of  rent,  the  demand  and  notice.  These  allegations  seem  to  be  all  that  is 
necessary. 

Another  question  is  as  to  the  regularity  of  the  Jury.  The  Justice  under  the  statute 
nominated  twelve.  It  appeared  that  they  had  not  been  properly  summoned.  He  then 
nominated  twelve  others.  Only  eight  attended.  Six  of  those  were  drawn  to  compose 
the  Jury.  It  appears  by  Roach  v.  Corsine^t  0  Wend.  231,  that  it  was  proper  to  issue  a  new 
Tenire,  and  there  is  nothing  in  the  stiitute  which  affirmatively  requires  that  the  names 
of  all  who  were  summoned  shall  be  placed  in  the  box.  It  would  be  useless  to  place 
names  In  the  box  of  persons  who  had  frotn  any  cause  failed  to  attend. 

The  notice  requiring  the  payment  of  rent  was  not  irregular  for  stating  the  anaount 
of  interest  owing  upon  the  rent.  The  payment  required  was  expressly  of  the  "  rent,*' 
and  the  case  of  Oriffln  v.  Clarke  88  Barb.  48,  is  conclusive  on  this  point. 

The  relators  in  this  case  being,  as  we  hold,  the  tenants  of  Stujrvesant  and  owing  him 
as  rent  for  the  premises  the  amount  claimed,  have  suffered  no  injury.  They  have  not 
been  removed  from  the  premises,  but  have  prevented  any  such  removal  by  the  pay- 
ment of  the  rent  which  they  owed.  If  there  had  been  any  irregularity  therefore  in 
the  proceedings,  the  only  injury  occasioned  to  the  relators  by  these  proceedings 
would  be  the  costs  which  they  have  paid.  As  to  the  rent,  that  they  ought  to  have 
paid  without  compulsory  proceedings. 

The  proceedings  before  the  Justice  should  be  affirmed,  with  costs. 

Bradt,  J.,  concurred. 

Procudlnga  aJBHrmed* 


184  FIEST  DEPAKTMENT, 

^  — ^^^  ■—— ^^i^^^^^^^-^^         ■        .1^  »■■■■■■  ■  ■»■■■■■■■■    ^M^-^^^— —  M^^^m^^  ^^^^—  ^.^^^^^ 

People  ex  xeL  GriBsler  ▼.  Btayvesant. 

interest  and  those  which  he  owned  in  fee.  Their  duty  was  to  pay 
the  rent  when  it  fell  due^  and  not  to  concern  themselyes  with  its 
distribution  after  payment 

We  see  no  impropriety  in  Mr.  Dudley's  making  a  demand  of  the 
rent  for  the  whole  of  the  demised  premises.  He  was  authorized  by 
the  executor,  Mr.  Gatlin,  to  act  for  him  and  to  take  all  necessary 
measures  to  collect  the  reut  He  was  authorized,  as  the  committee 
of  Nicholas  W.  Stuyvesant,  to  act  for  Stuyvesant. 

The  statute  relating  to  ''  summary  proceedings  "  does  not  require 
that  the  demand  should  be  made  by  the  actual  owner  of  the  rent. 
It  may  be  made  by  an  agent  duly  authorized,  as  Dudley  was  in  this 
case. 

Again,  all  that  the  statute  requires  to  give  the  justice  before 
whom  the  proceedings  are  brought  jurisdiction  is  that  the  landlord 
or  lessor,  or  his  legal  representatives,  agents  or  assigns,  shall  make 
oath  in  writing  of  the  facts,  which  under  the  provisions  of  the 
statute  authorize  the  removal  of  the  tenant 

In  this  case  Dudley  was  the  legal  representative  of  the  deceased 
landlord,  as  respected  the  two  lots  owned  in  fee,  by  the  terms  of  the 
will  devising  these  lots  to  Nicholas  W.  Stuyvesant,  for  whom  Dudley 
was  the  committee ;  and  as  respected  the  two  lots  in  which  the  land- 
lord held  a  leasehold  interest,  he  stood  as  the  agent  of  the  legal  repre- 
sentative, Oatlin,  by  virtue  of  the  authority  delegated  to  or  conferred 
upon  him  by  Catlin. 

We  are  also  of  the  opinion  that  the  demand  for  interest  on  the 
rent  was  proper.     Oriffin  v.  Clark,  33  Barb.  46. 

On  the  whole  case  we  are  satisfied  that  there  was  no  error  in  the 
proceedings  before  the  justice,  and  the  decision  below  is  therefore 
affirmed  with  costs. 

Davis,  P.J.,  and  Dakiels,  J.,  concurred. 

Proceedings  and  decision  affirmed. 
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Griersok,  appellant,  t.  Masok. 

Evidence  — parol  evidence  to  eoBplain  object  of  written  tnatrument. 

It  appeared  from  the  evidence  that  the  parties  had  made  a  verbal  contract 
for  the  employment  of  defendant,  and  a  written  contract  upon  the  same 
matter  executed  some  months  after  defendant  had  entered  into  such  employ- 
ment was  introduced.  Meld,  that  it  was  competent  to  show  by  parol  evidence 
that  the  object  for  which  the  written  contract  was  made,  was  to  indaoe  a 
third  person  to  advance  money  to  plaintiff. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  report  of  a  referee.  The  action  was  brought  to  recover  money, 
realized  by  defendant,  Thomas  F.  Mason,  on  the  sale  of  goods  con- 
signed to  him,  between  the  1st  day  of  May,  1870,  and  the  1st  day  of 
May,  1871,  by  plaintiff,  John  Grierson,  and  plaintiffs  assignors,  the 
firm  of  John  S.  Cropper  &  Co.  Defendant  set  up  by  way  of  counter- 
claim, that  plaintiffs  employed  him  as  their  agent  to  sell  their  goods, 
and  that  they  guaranteed  to  him  that  his  commissions,  which  were 
to  be  at  the  rate  of  five  per  centum,  should  amount  to  $1,500  per 
annum.  Plaintiff  produced  a  written  agreement,  signed  by  plain- 
tiff's assignors,  agreeing  to  give  the  exclusive  right  to  sell  their  goods 
to  defendant  at  the  commission  rate  of  five  per  cent,  which  con- 
tained no  reference  to  the  guaranty  claimed  by  defendant.  There 
was  some  conflicting  evidence  before  the  referee  which  is  reviewed  in 
the  opinion.  The  referee  found  that  this  writing  was  not  the  agree- 
ment under  which  the  defendant  was  employed,  but  that  the  paper 
was  made  for  a  special  purpose,  to  wit :  to  induce  one  Woods  to 
advance  money  upon  the  goods  of  said  firm,  and  the  paper  was  given 
to  and  kept  by  Woods.  He  also  found  that  the  guaranty  of  at  least 
$1,500  per  year  compensation  was  made  to  defendant  by  verbal  agree- 
ment, and  that  said  agreement  was  good,  and  found  that  defendant 
was  entitled  to  receive  the  difference  between  the  amount  received 
by  him  on  the  sale  of  the  consigned  goods,  and  the  sum  guaranteed 
to  him.  The  main  ground  of  appeal  was,  that  the  evidence  to  show 
that  the  paper  was  given  for  the  purpose  found  by  the  referee,  was 
incompetent,  and  the  referee  erred  in  giving  it  the  effect  that  he  did 

A.C.  &  M,  H.  ElliSy  for  appellant,  cited  Durgin  v.  Ireland,  14 
N.  Y.  326;  2  Phil,  on  Ev.  534;  Muff  or  d  v.  M'Fherson,  1  Johns. 
413 ;  Mayor  of  New  York  v.  Brooklyn,  Fire  Ins.  Co.,  4  Keyes,  468. 
Vol.  Ill,  N.  Y.  Rep.  —  24 
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R,  O.  Elliott,  for  respondent.  The  rule  against  the  admission  of 
parol  evidence  to  vary  a  written  contract  does  not  apply,  where  the 
original  contract  was  verbal  and  entire,  and  a  part  only  of  it  was 
reduced  to  writing.  1  Greenl.  on  Ev.,  §  282;  2  Pars,  on  Oont.  553; 
Starkie  on  Ev.  671,  722,  727  ;  Wolf  v.  Frost,  4  Sandf.  79;  Strader 
V.  Lanbeth,  7  B.  Mon.  589 ;  Venable  v.  Thompson,  11  Ala.  147 ;  Chit 
on  Cont  103. 

Daniels,  J.  This  action  was  brought  to  recover  moneys  received 
by  the  defendant  as  agent  from  the  sale  of  goods  delivered  to  him 
to  be  sold,  by  the  plaintiff  and  the  firm  of  John  S.  Cropper  &  Co. 
Plaintiff  was  engaged  in  manufacturing  dress  linings,  and  succeeded 
the  firm  of  John  S.  Cropper  &  Co.,  in  that  business,  having  acquired 
all  their  rights  and  interests  and  assumed  all  their  liabilities  in  it. 
As  a  defense  to  the  action,  the  defendant  alleged,  by  way  of  counter- 
claim, his  employment  by  the  firm  for  the  sale  of  their  goods,  as 
agent,  for  one  year  from  about  the  1st  of  May,  1870,  at  a  yearly 
compensation  of  not  less  than  $1,500,  and  a  failure  by  them  and 
the  plaintiff,  as  their  successor,  to  perform  the  contract  made.  The 
failure  alleged  consisted  in  the  omission  to  deliver  to  him  for  sale 
all  the  goods  manufactured,  and  also  in  the  omission  to  deliver  for 
that  purpose  a  sufficient  quantity  to  enable  him  to  realize,  by  his 
commissions  of  five  per  cent  on  the  sales,  the  amount  of  $1,500  per 
yeai*,  which  he  claimed  to  have  been  guaranteed  to  him  by  the  terms 
of  his  employment,  at  all  events.  This  theory  was  sustained  by  the 
referee,  who  reported  in  favor  of  the  defendant  for  the  recovery  of  a 
sufficient  amount,  in  addition  to  the  proceeds  of  sales  in  his  hands, 
to  pay  him  the  salary  or  compensation  of  $1,500  for  the  year's 
employment. 

The  evidence  given  in  support  of  the  defendant's  counter-claim, 
for  the  purpose  of  showing  the  terms  of  his  employment,  consisted 
in  the  statements  made  by  himself,  and  his  wife,  as  witnesses,  and 
they  tended  to  show  an  employment,  by  the  terms  of  which  he  waa 
to  receive  at  least  the  sum  of  $1,500  above  his  expenses  for  the 
year's  services,  which  was  the  same  amount  he  received  in  the  situa- 
tion he  surrendered  to  enter  the  employment  of  Cropper  &  Co.,  while 
Thomas  Cannichael,  who  was  the  member  of  the  firm  by  whom  the 
agreement  with  the  defendant  was  made,  denied  those  statements, 
and  testified  that  the  defendant  was  employed  to  sell  the  goods 
of  the  firm  at  a  commission  of  five   per   cent,  which    was  the 
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onlj  compensation  he  was  to  receive  for  his  services  daring  the 
time  he  continued  to  act  as  the  agent  of  the  firm.  There  was  no 
other  evidence  given  of  the  terms  of  the  contract  by  which  the 
defendant  was  employed  of  any  substantial  importance  either  way, 
or  by  which  either  statement  of  the  terms  of  the  agreement  was  to 
any  considerable  extent  corroborated.  These  were  the  only  persons 
whom  it  was  pretended  on  either  side  were  present  when  the  agree- 
ment was  made,  and  consequently,  no  positive  evidence  of  its  terms 
could  be  derived  from  any  other  source ;  and,  in  view  of  the  circum- 
stances that  the  defendant  was  dependent  on  his  salary  for  the 
support  of  himself  and  his  family,  and  was  in  a  situation  where  he 
received  $1,500  per  year  for  his  services,  which  he  was  induced  to 
leave  to  enter  into  the  employment  of  Cropper  &  Co.,  it  very  clearly 
justified  the  referee  in  his  conclusion  that  he  was  employed  by  them 
on  the  terms  alleged  by  him. 

But,  after  he  entered  the  employment  of  the  firm,  he  drew  up  an 
instrument  by  which  it  was  agreed  that  he  should  have  the  sole  and 
exclusive  right  to  sell  all  the  goods  manufactured  by  the  firm,  on 
such  prices  and  terms  as  they  might  from  time  to  time  determine, 
for  a  commission  of  five  per  cent,  and  to  make  return  of  all  sales  on 
the  first  of  each  month,  and,  at  his  instance,  this  instrument  was 
subscribed  by  the  firm  and  delivered  to  him.  The  time  when  it  was 
executed  and  delivered  was  not  precisely  shown,  but  it  was  probably 
within  three  or  four  months  after  the  commencement  of  his  em- 
ployment. 

This  instrument  bears  the  import  of  a  completed  agreement, 
although  not  subscribed  by  the  defendant,  and  that  from  the  terms 
contained  in  it  would  be  presumed  to  be  its  character.  But  the 
defendant  insisted  that  it  was  not  made  for  any  such  purpose.  It 
appeared  in  the  evidence  given  upon  the  trial  that  the  firm  required 
advances  upon  their  manufactured  goods  as  far  as  they  were  able  to 
procure  them,  in  order  to  go  on  with  the  transaction  of  their  busi- 
ness. The  defendant's  evidence  was  thai  he  expected  to  procure 
advances  for  the  firm  from  a  friend  of  his  named  Woods,  who  was 
unwilling  to  make  them  unless  the  defendant  had  the  written  obli- 
gation of  the  firm  that  he  should  have  the  sale  of  all  their  manu- 
factured goods,  and  that  the  instrument  was  subscribed  by  the  firm 
for  the  sole  purpose  of  giving  Woods  this  assurance,  while  the  evi- 
dence of  Carmichael,  who  subscribed  the  instrument  on  the  part  of 
the  firm,  was  that  such  was  not  its  object,  but  that  the  design  and 
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purpose  of  it  was  to  reduce  the  terms  of  the  defendant's  employ-* 
ment  by  the  firm  to  writing,  and  in  this  statement  the  evidence  of 
Woods,  at  whose  instance  the  instrument  was  drawn  and  presented 
for  subscription  by  the  defendant,  and  in  whose  possession  it  after- 
ward remained,  corroborated  Carmichael.  But,  notwithstanding 
this  corroboration,  as  it  was  not  probable  that  the  defendant  would 
have  abandoned  the  agreement,  which  the  refereei  found  from  the 
eyidence  was  made  between  him  and  the  firm  when  he  entered  into 
its  employment,  by  which  he  was  guaranteed  a  compensation  of 
$1,500  per  year,  and  was  to  receive  as  much  more  as  the  five  per 
cent  commission  on  the  sale  of  all  the  goods  would  pay,  for  a  simple 
agreement  that  he  should  receive  the  commission  only,  leaving  the 
amount  at  his  risk ;  it  was  still  a  question  of  fact  for  the  referee  to 
determine  as  to  which  of  the  parties  was  right  in  this  respect 
There  was  no  such  preponderance  either  way  as  would  justify  the 
reversal  of  the  judgment  following  his  decision  upon  this  subject 

It  is  claimed,  however,  on  this  subject,  that  the  evidence  given  to 
show  that  the  instrument  was  made  in  order  to  satisfy  Woods,  and 
induce  him  for  that  reason  to  advance  money,  on  their  goods,  to  the 
firm,  was  incompetent,  and  that  the  referee  erred  in  giving  it  the 
effect  which  he  did  by  his  report  But  the  design  and  object  of  an 
instrument  in  writing,  embodying  the  principal  portion  of  a  pre- 
ceding oral  agreement,  even  when  apparently  complete  as  an  obliga- 
tion in  and  of  itself,  have  been  allowed  to  be  shown  by  parol 
evidence,  and  in  that  way  a  different  effect  has  been  given  to  it  from 
what  its  contents  alone  would  entitle  it  to  receive.  The  court  has 
the  right  to  look  at  the  antecedent  and  surrounding  circumstances 
attending  the  execution  of  the  instrument,  for  the  purpose  of  deter- 
mining its  meaning  and  effect  Accordingly,  a  receipt  for  goods  to 
be  forwarded  was  not  permitted  to  change  the  obligation  of  a  pre- 
ceding oral  agreement,  by  which  it  was  agreed  that  the  party  receiv- 
ing them  was  to  transport  and  deliver  them  as  a  common  carrier. 
Blossom  V.  Griffin,  13  N,  Y.  569.  And  the  same  ruling  was  made, 
in  substance,  in  Hutchins  v.  ffebbard,  34  N.  Y.  24,  where  it  was  held 
that  '^  when  the  purpose  for  which  a  writing  was  executed  is  not 
inconsistent  with  its  terms,  it  may  properly  be  proved  by  parol.'* 
Id.  26.  The  instrument  executed  by  the  firm,  in  this  instance,  was 
entirely  consistent  with  the  purpose  for  which  it  was  claimed  to  have 
been  given  by  the  defendant  In  Seymour  v.  Cowing^  1  Keyes,  532, 
the  court  extended  the  rule  beyond  the  limits  to  which  the  conclusion 
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of  the  referee  in  this  case  will  require  it  to  go,  for  it  was  there  held, 
that  notes  deliyered  by  one  party  to  the  other  could  be  shown  to 
have  been  delivered  simply  as  a  memoranda  of  the  dates,  amounts 
and  times  of  payments  of  others,  made  by  the  party  receiying  it 
The  effect  of  the  evidence  was  to  show  that  the  instruments, 
although  appearing  by  their  terms  to  impose  the  ordinary  legal  obli- 
gations of  notes  upon  the  person  subscribing  them,  were  yet  made 
and  deliyered  for  an  entirely  different  purpose,  and  to  confine  them 
to  that  purpose.  No  more  than  that  was  either  proposed  or 
attempted  in  the  present  case,  and  that,  within  the  authorities 
already  referred  to,  as  well  as  the  cases  of  Barker  y.  Bradley ,  42 
N.  Y.  316,  319,  and  Boitmick  y.  B.  (6  0.  R.  R  Co.,  46  id.  712,  was 
entirely  legal  and  proper. 

The  evidence  given  was  sufficient  to  justify  the  referee  in  the  con- 
clusion he  deduced  from  it,  and,  under  the  terms  of  the  employment 
comprehended  by  the  original  oral  agreement,  that  warranted  the 
result  reached  in  the  report  No  other  reason  has  been  urged  in 
support  of  the  appeal,  and  the  judgment  should  therefore  be 
affirmed. 

Dayis,  p.  J.,  and  DoiroH(7E,  J.,  concurred. 

JudgmerU  affirmed. 
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turn.    2  a.  8.  eh.  6,  art  5 ;  LatM  1S51,  chap.  dOO. 

A  priaoner  obtained  a  writ  of  habeM  carpus,  and  upon  a  hearing  his  discharge 
was  refnsod.  He  then  obtained  a  writ  from  another  judge.  The  proceed- 
ings before  the  judge  upon  the  first  application  were  set  up  by  the  sheriff  as 
a  bar  to  the  prisoner's  discharge.  The  prisoner  put  in  a  traverse  denying, 
as  matter  of  fact,  that  the  case  as  then  presented  had  been  presented  to  and 
passed  upon  by  the  judge  in  the  prior  proceedings.  To  this  the  sheriff 
demurred.  On  this  demurrer  the  judge  gave  judgment,  discharging  the 
prisoner.  Meld,  that  the  judge  before  whom  the  proceedings  were  last 
had  did  not  pass  upon  the  case  as  presented  to  the  other  judge,  and  the 
matter  was  not  re$  adjudiecUa. 

The  non-imprisonment  act  (Laws  1831,  chap.  dOO)  did  not  abolish  2  R.  S.  ch.  5, 
ar#.  5,  and  persons  who  Iiave  only  debts  fraudulently  contracted  are  not, 
before  arrest  on  final  judgment,  precluded  from  obtaining  discharge  under 
the  last-named  statutes. 
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Cebtiorabi  to  review  a  decision  made  by  Mr.  Justice  Fanoheb, 
on  November  26,  1872,  discharging  on  habeas  corpus  one  Max 
Friedlander  from  the  custody  of  the  sheriff,  by  whom  he  was  held* 
under  or  by  virtue  of  certain  orders  of  arrest  and  executions 
againsfc  the  person  in  favor  of  the  relator  Thomas  P.  Eldridge 
and  others,  in  a  suit  brought  by  them  against  him.  After  the 
judgment  and  while  Friedlander  was  in  custody  under  the  order 
of  arrest,  and  before  he  had  been  charged  in  execution  against  the 
person,  he  applied  by  petition  to  one  of  the  judges  of  the  court 
of  common  pleas  that  he  might  be  exempted  from  arrest  or 
imprisonment  pursuant  to  article  5,  chapter  5,  title  1,  part  2  of 
the  Revised  Statutes.  This  petition  and  relief  was  granted  on 
October  18, 1872,  and  Friedlander  made  the  assignment  required 
by  that  article.  Friedlander  then  sought  his  discharge  from 
imprisonment  upon  the  execution  against  the  person,  upon  Jiabeas 
corpus,  before  Judge  Robikson,  of  tiie  common  pleas,  who  refused 
to  release  him  on  the  ground  that  "  the  discharge  obtained  by  the 
relator  as  an  insolvent  debtor,  under  the  provisions  of  art.  5  (2  R.  S. 
28  to  31)  was  ineffectual  to  release  him  as  a  debtor  already  impris- 
oned on  the  executions  in  the  civil  actions  mentioned  in  the 
return,**  and  on  the  4th  of  November,  1872,  discharged  the  writ 
Friedlander  then  made  application  to  Mr.  Justice  Fakcheb,  as 
above  stated,  who  ordered  his  discharge  on  the  ground  that  "  the 
discharge  of  the  defendant,  under  article  5,  extends  to  debts  in  judg- 
ments as  those  under  which  he  is  now  imprisoned."  The  other ' 
material  facts  appear  in  the  opinion  of  the  general  term. 

Q.  A.  Seixas,  for  relators.  The  decision  of  Judge  RpBiKSOK 
made  the  matter  res  adjudtcata.  Article  5  was  repealed  or  made 
inoperative  by  the  Stillwell  Act.  The  petitioner  was  duly  charged 
in  execution  when  he  applied  to  Judge  Fancheb,  and  therefore  his 
"  exoneration,"  under  the  5th  article,  was  ineffectual  to  discharge 
him.  Spear  v.  Wardell,  1  N.  Y.  144;  People  ez  rel  Latorre  v. 
(y Briefly  6  Abb.  N.  S.  63. 

Horatio  F.  Averill  and  Thomas  Allison,  for  Friedlander.  Article 
5  applies  to  insolvent  debtors  imprisoned  on  execution.  The 
liability  of  a  debtor  on  a  judgment,  whether  in  tort  or  in  contract, 
is  a  debt  on  contract.  Bank  of  Auburn  v.  Putnam,  3  Keyes,  344; 
People  V.  Justices  of  iV.  Y.  Afar.  Court,  3  Cow.  366 ;  Luther  v. 
Deyo,  19  Wend.  629 ;  In  re  Kip  (N.  Y.  0.  P.) ;  Bx  parte  Thayer, 
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4  Cow.  66,  §§  16  and  17  of  article  6  (same  act).  The  whole  of 
chapter  5,  part  2  of  Revised  Statutes,  is  continued  in  force  by  sec- 
tion 471,  Code  of  Procedure.  A  demurrer  to  the  traverse  having 
been  interposed,  it  could  not  be  held  that  it  was  res  adjudicata ; 
the  party  setting  up  the  bar  must  make  it  appear  that  the  decis- 
ion was  upon  the  merits  and  upon  the  same  state  of  facts. 
Geisler  v.  Acosta,  9  N.  Y.  227 ;  Brinckerhoff  v.  Board  of  BducatioUy 
37  How.  519 ;  IVoodgaie  v.  Fleet,  11  Abb.  Pr.  N.  S.  56;  Mahney  v. 
Horauy  12  id.  293 ;  Busell  v.  Kellogg,  60  Barb.  627. 

DoKOHUE,  J.  In  this  case  the  relators  ask  a  review  of  the  pro- 
ceedings of  Judge  Fakcher,  discharging  one  Friedlander  from  cus- 
tody on  habeas  corpus.  The  facts  are,  that  Friedlander,  owing  debts 
on  contracts  fraudulently  made,  applied  under  article  5,  chapter  5, 
part  II  of  the  Revised  Statutes  of  this  State,  to  procure  the  exemp- 
tion of  his  person  from  imprisonment  under  that  act.  He  duly 
made  the  assignment  and  obtained  his  discharge  under  that  act, 
and,  being  imprisoned  in  actions  on  some  of  the  contracts  made 
prior  to  his  application,  applied  to  Judge  Robinson,  on  habeas 
corpus,  to  obtain  his  discharge,  which  was  denied.  He  then,  on  a 
new  writ,  applied  to  Judge  Fancher,  who,  after  hearing,  granted 
the  discharge  sought  now  to  be  reversed. 

The  first  point  raised  by  the  relators'  counsel  is  that  the  question 
was  res  adjudicata.  Any  system  of  law  which  would  keep  a  pris- 
oner in  custody,  when  the  facts  show  him  entitled  to  his  discharge, 
would  be  a  perversion  of  justice,  and  unless  there  is  some  reason  to 
believe  that  the  case  and  questions  as  presented  to  Judge  Fangher 
had  already  been  passed  on  by  Judge  Robinson,  the  point  taken 
must  fail.  In  looking  at  the  record,  we  find  that  the  proceedings 
before  Judge  Robinson  were  set  up  as  a  bar  here,  and  that  to  such 
return  the  prisoner  put  in  a  traverse,  denying,  as  matter  of  fact, 
that  the  case,  as  then  presented,  had  been  presented  to  and  passed 
upon  by  Judge  Robinson.  To  this  the  sheriff  demurred,  and  on  that 
demurrer  Judge  Fanchbr  gave  judgment  The  case  hardly  pre- 
sents such  a  state  of  facts  as  brings  the  relators  within  the  rule  laid 
down  in  the  case  of  Merceiii  v.  Barry,  25  Wend.  64.  The  rule  is 
there  stated  as  broadly  as  courts  could  well  go  where  liberty  was 
concerned,  and  any  extension  of  the  rule  would  work  injustice.  As 
Judge  Robinson  did  not  pass  upon  the  ease  as  presented  to  Judge 
Fancher,  this  point  must  fail. 
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The  next  ground  taken  by  the  relators  is  that  the  non-imprison- 
ment act|  in  fact,  abolished  the  article  under  which  the  original  dis- 
charge was  sought,  because  it  made  provision  in  respect  to  debts 
fraudulently  contracted  and  the  mode  of  discharging  them.  In  this 
the  relator  is  mistaken.  After  the  non-imprisonment  act  was  passed 
no  discharge  under  any  other  provision  as  to  simple  contract  debts, 
without  fraud,  was  needed,  and  the  article  then  on  the  statute  book, 
and  continued  as  law  for  forty  years,  has  only  debts  fraudulently 
contracted  and  on  which  persons  can  be  arrested  to  act  on.  Again, 
that  the  non-imprisonment  act  of  1831  provides  a  mode  after  arrest 
of  obtaining  a  discharge  gives  no  evidence  that  the  legislature  did 
not  intend  to  give  the  debtor  a  mode  at  any  time  before  the  arrest 
on  final  judgment  in  which  he  could,  on  his  own  motion  and  on  a 
surrender  of  all  he  possessed,  obtain  such  discharge.  Article  6  pro- 
vides for  an  entirely  different  proceeding  and  has  no  application  to 
the  rights  claimed  by  Friedlander. 

When,  as  in  this  case,  in  order  to  obtain  his  original  discharge, 
the  defendant  had  to  assign  all  he  possessed,  and,  where  it  must  be 
taken  he  did,  there  does  not  seem  to  be  any  good  reason  to  strain 
the  law  to  hold  him. 

The  proceedings  should  be  affirmed. 

Daniels,  J.,  concurred. 

Proceedings  affirmed. 


Mesebole  et  aty  appellants,  v.  Mesebole  ei  al. 

WiU — construction  of — disposal  of  entire  estate — Suspension  of  potoer  of 

aUonation — aecumtUaUons. 

A  testator  by  will  directed  his  estate  to  be  held  in  trust  by  his  executors,  and 
divided  as  follows :  To  J.  three-foarteenths  of  the  estate  for  life ;  apon  J.'r 
death  two-fourths  of  his  share  to  E.  during  life,  upon  her  death  to  the  heirs 
of  J. ;  one-fourth  to  each  of  the  two  sons  of  J.  for  life,  and  upon  the  death 
of  either  his  share  to  the  heirs  of  J.  To  E.  two-fourteenths  of  the  estate 
for  life,  upon  E/s  death  three-fifths  of  her  share  to  J.  for  life,  and  one-fifth 
to  each  of  the  sons  of  J.  for  life,  and  on  the  death  of  any  of  the  persons 
named,  his  part  to  go  to  the  heirs  of  J.  To  M.  three-fourteenths  for  life,  on 
M/s  death  one-fourth  of  her  share  to  each  of  certain  persons  named  for  life, 
and  on  the  death  of  either  of  said  persons  to  his  or  her  heirs.    To  each  of 
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six  persons  named  one-fourteenth  of  the  estate  for  life ;  $1,000  oat  of  the 
income  of  his  or  her  share  to  be  paid  for  the  support,  etc.,  of  such  person 
daring  minority ;  the  remaining  income  to  be  accumulated,  and  upon  each 
arriving  at  age  the  entire  income  of  his  or  her  share,  and  of  the  accumula- 
tions thereupon,  to  be  paid  him  or  her.  Upon  the  death  of  either  of  the  six 
his  or  her  share  to  go  to  persons  designated.  Proyision  was  made  for  the 
eyent  of  a  death  of  any  one  named  before  he  became  entitled  to  take. 
MM,  (1)  that  the  testator  disposed  of  all  his  residuary  estate ;  (2)  that  the 
power  of  alienation  was  not  unlawfully  suspended ;  and  (8)  that  the  direction 
to  accumulate,  during  the  minority  of  the  legatees,  the  income  of  the  six. 
fourteenths,  was  not  unlawful. 

Appeal  from  a  decision  of  the  special  term  construing  a  will 
and  sustaining  the  validity  of  its  provisions. 

The  plaintiffs,  Abraham  Meserole  and  others,  bring  the  action  for 
the  construction  of  the  will  of  one  Abraham  Meserole,  admitted  to 
probate  in  the  city  of  New  York  on  October  6, 1871.  The  testator 
left  two  children,  his  son  and  daughter,  the  defendants  Jeremiah  Y. 
and  Maria  M.,  and  three  grandchildren,  the  plaintiffs.  It  is  claimed 
in  the  complaint,  that  as  to  the  residuum  of  the  estate  the  testator 
died  intestate,  and  the  trusts  and  powers  in  respect  to  his  residuary 
estate  attempted  to  be  covered  by  certain  provisions  of  the  will  are 
illegal  and  void,  and  contrary  to  the  statutes  of  this  State.  The 
terms  of  the  provisions  in  question  are  fully  set  out  in  the  opinion 
of  the  court 

if.  L.  Townsend  and  Alvin  0,  Bradley,  for  appellants. 

T,  F.  Jackson  and  E,  More,  for  respondents. 

Daniels,  J.  The  testator  left  an  estate  of  considerable  magni- 
tude, consisting  of  real  and  personal  property.  After  the  bequest 
of  several  legacies,  concerning  the  validity  of  which  no  controversy 
exists,  the  testator  gave,  devised  and  bequeathed  the  residue  and 
remainder  of  his  real  and  personal  estate  to  three  executors,  to  take 
possession  and  hold  the  same  and  receive  the  rents,  issues,  prolits 
and  income  thereof  in  the  several  shares  and  proportions,  and  for  the 
respective  periods  afterward  mentioned.  He  then  directed  that 
three  equal  fourteenth  parts  should  be  held  by  them  for  and  during 
the  natural  life  of  his  son,  Jeremiah  V.  Meserole ;  two  for  that  of  his 
daughter-in-law,  Evelina,  wife  of  that  son  ;  one  for  that  of  Alfred  V. 

Vol.  m,  N.  Y.  Rep.  — 26 
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Meserole,  the  son  of  his  own  son  ;  one  for  that  of  Ahraham  Meserole, 
another  son  of  his  own  son ;  three  for  that  of  his  daughter,  Maria  M. 
Knapp ;  one  for  that  of  each  of  her  three  daughters,  and|the  remaining 
equal  fourteenth  for  the  life  of  his  grandson,  John  Meserole  Knapp. 
The  same  substantial  directions  were  given  by  the  testator,  concerning 
the  three  shares  provided  for  his  three  children.  They  are,  that  the 
rents,  profits  and  income  arising  fi*om  each  share  shall  be  paid  over 
by  the  executors  to  the  beneficiaries,  resi)ectively,  for  the  support  of 
themselves  and  their  families  respectively.  And  the  directions  given 
are  also  identical  concerning  each  of  the  one-fourteenths  given  by 
him  to  the  executors  for  each  of  his  six  grandchildren.  They  are, 
that  the  executors  should  apply  $1,000  each  year  for  the  support, 
maintenance  and  education  of  each  grandchild,  during  the  period 
of  his  or  her  minority,  out  of  the  rents,  profits  and  income  of  the 
share  required  to  be  held  by  them  for  the  use  of  such  grandchild. 
The  residue  of  the  income  of  the  share  of  each  grandchild  to  be 
accumulated  during  the  period  of  the  minority  of  the  grandchild 
from  whose  fourteenth  the  same  shall  be  derived.  And  as  each  shall 
attain  his  or  her  majority,  then  from  that  period  the  entire  rents, 
profits  and  income  of  his  or  her  fourteenth,  and  of  the  accumula- 
tions added  thereto,  under  the  preceding  direction,  are  to  be  paid 
over  to  each  respectively  for  his  or  her  support,  and  maintenance 
during  the  residue  of  his  or  her  respective  life. 

At  the  decease  of  the  testator's  son,  Jeremiah  V.  Meserole,  whether 
before  or  after  his  own  death,  the  three-fourteenths  parts  of  the 
rents  and  profits  provided  for  him  as  his  share  for  life  are  required 
to  be  divided  by  the  executors  into  four  equal  shares,  and  kept 
safely  invested  by  them,  and  the  interest  and  income  from  two  of 
them  paid  over  to  the  testator's  daughter-in-law,  Evelina  Meserole, 
during  her  life,  and  at  her  decease  the  two  shares  themselves  are 
directed  to  be  divided  and  paid  over  among  and  to  the  lawful  heirs 
of  the  testator's  son,  Jeremiah  V.  Meserole,  in  the  same  proportions 
as  if  he  died  intestate  and  possessed  of  such  shares. 

The  other  two  shares  created  out  of  those  fourteenths  the  execu- 
tors are  required  to  invest,  one  for  each  of  the  two  sons  of  Jeremiah 
V.  Meserole,  and  to  pay  over  the  interest  and  income  of  the  share 
invested  for  each  of  such  sons  to  him  during  his  natural  life,  and  on 
cither's  decease,  all  the  property  and  money  held  in  trust  for  him 
under  the  terms  of  the  will,  is  directed  to  be  divided  and  paid  over 
among  and  to  his  lawful  heirs,  and  if  either  of  such  sons  shall  die 
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before  his  father  or  mother,  then  the  share  he  would  otherwise  have 
been  entitled  to,  upon  the  decease  of  his  surviving  parent  or  parents, 
is  directed  to  go  to  the  lawful  heirs  of  Jeremiah  V.  Meserole. 

Upon  the  decease  of  the  testator's  daughter-in-law,  Evelina,  the 
two-fourteenths  of  his  estate  provided  for  her  benefit  for  life  are 
directed  to  be  divided  into  five  equal  shares,  three  of  them  to  be 
invested  for,  and  the  interest  and  income  from  the  same  paid  over  to 
his  son,  Jeremiah  Y.  Meserole,  during  his  life,  and  at  his  death  the 
shares  themselves  divided  between  and  paid  over  to  his  lawful  heirs- 
The  other  two  of  these  five  shares  are  directed  to  be  invested  for  the 
benefit  of  the  two  sons  of  Jeremiah  V.  Meserole,  one  for  each,  and 
the  income  and  interest  of  each  share  paid  over  to  the  person  for 
whom  the  investment  is  directed  to  be  made  during  his  natural  life. 
The  final  distribution  of  the  two  shares,  as  the  persons  entitled  to 
their  income  and  interest  may  respectively  die,  is  directed  to  be  made 
among  the  lawful  heirs  of  the  testator's  son,  Jeremiah  V.  Meserole, 
by  the  provision  already  considered  in  another  connection  on  that 
subject. 

At  the  decease  of  the  testator's  daughter,  Maria  M.  Knapp,  the 
three-fourteenths  of  his  estate — the  rents,  issues  and  profits  of 
which  are  given  to  her  for  life  —  are  required  to  be  divided  into  four 
equal  shares  and  invested,  one  for  each  of  his  grandchildren,  Maria 
M.,  Evelina  M.,  Katie  L.  and  John  Meserole  Knapp,  and  the  income 
and  interest  of  such  share  paid  over  to  the  person  for  whom  the 
investment  is  required  to  be  made,  during  his  or  her  natural  life,  and 
at  the  time  of  the  decease  of  either  of  those  four  persons,  if  that 
should  not  occur  during  the  life  of  their  mother,  Maria  M.  Knapp, 
the  share  provided  for  the  person  dying  is  given  to  his  or  her  lawful 
heirs  absolutely ;  but  if  either  should  die  before  their  mother,  then 
the  fourth  of  the  three-foui'teenths  provided  to  supply  her  share  of 
rents,  income  and  profits  is  directed  to  be  divided  among  her  lawful 
heirs ;  and  upon  the  decease  of  either  of  these  four  grandchildren, 
the  fourteenth  of  the  testator's  estate,  directed  by  the  will  to  be 
held  in  trust  by  the  executors  for  each  of  them  respectively,  is  abso- 
lutely given  to  his  or  her  lawful  heirs. 

These  provisions  effectually  dispose  of  all  the  residuary  estate 
directed  by  the  testator  to  be  held  in  trust  by  his  executors,  if  they 
are  not  in  conflict  with  the  provisions  of  the  statutes  limiting  the 
period  within  which  the  power  of  alienation  and  absolute  ownership 
of  property  may  be  suspended.    The  testator  very  clearly  designed 
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to  dispose  of  his  real  and  personal  estate  by  the  provisions  contained 
in  his  will,  and  to  avoid  intestacy  as  to  any  portion  of  it,  and  if  the 
directions  given  by  him  are  valid,  that  object  has  been  accomplished. 

From  the  analysis  made  of  the  directions  contained  in  the  will 
concerning  the  disposition  of  the  residue  of  the  testator's  estate,  it  is 
apparent  that  the  trust  created  in  the  rents,  issues,  income  and 
profits  of  neither  one  of  the  shares  provided  for  can  extend  beyond 
the  duration  of  two  lives  in  being  at  the  time  of  his  decease,  and  the 
lives  by  which  the  most  extended  limitations  are  restricted  are  those 
of  the  two  beneficiaries  themselves.  Eight-fourteenths,  constituting 
three  specific  shares,  can  only  continue  until  the  end  of  the  two  lives 
for  the  benefit  of  which  each  share  is  created,  for  by  the  division 
which  it  is  provided  shall  be  made  of  these  three  shares,  as  the  life 
tenants  of  the  rents,  income  and  profits,  of  each  may  die,  no  portion 
into  which  the  share  itself  is  directed  to  be  divided  can  extend 
beyond  the  life  of  the  person  who  is  to  receive  its  rents,  income 
and  profits  after  such  division  may  be  made  of  it. 

The  other  six-fourteenths  are  still  farther  restricted,  for  as  each 
life  tenant  of  a  fourteenth  part  of  the  rents,  income  and  profits  may 
die,  the  trust  in  the  share  of  such  person  will  at  once  cease  to  exist 
according  to  the  terms  of  the  will,  and  it  will  become  the  absolute 
property  of  the  lawful  heirs  whom  it  is  provided  shall  receive  it 
when  the  trust  created  in  it  shall  end. 

The  testator's  scheme  was  evidently  to  avoid  the  unlawful  sus- 
pension of  the  power  of  alienation  and  absolute  ownership  in  the 
trusts  created  in  the  residue  of  his  estate,  and  to  accomplish  that 
result,  while  he  gave  the  entire  residue  in  trust  to  his  executors, 
with  full  authority  to  continue  and  hold  it  together  in  one  mass,  he 
divided  and  disposed  of  the  rents,  issues  and  profits  issuing  from 
the  same  in  such  a  manner  that  the  existence  of  no  share  provided 
for  could  by  any  possibility  transcend  the  statutory  period. 

But  it  is  claimed  that  as  portions  of  the  mass  of  the  estate  must 
necessarily  remain  in  the  executor's  hands,  to  supply  the  purposes 
of  the  trust,  for  a  greater  period  than  the  duration  of  two  lives  in 
being  at  the  creation  of  the  trust,  the  disposition  should  be  held  to 
be  unlawful.  That  consequence  would  have  proved  the  same  if  a 
legal  as  well  as  equitable  division  of  the  estate  had  been  made,  for 
some  shares,  even  then,  would  have  extended  through  the  existence 
of  many  lives  in  point  of  fact;  but  the  statute  does  not  render  the 
disposition  unlawful  on  account  of  that  circumstance,  as  long  as 
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the  beneficial  interest  itself  must  determine  with  the  lives  of  the 
two  persons  who  are  to  successively  enjoy  the  same  interest.  In 
such  a  disposition  of  the  testator's  property,  although  the  executors 
hold  it  as  one  entire  mass,  an  equitable  division  of  it  is  made  among 
the  persons  who  are  to  receive  defined  and  specific  portions  of  its 
rents,  income  and  profits ;  each  beneficiary  becomes,  for  the  time 
being,  the  equitable  owner  of  that  portion  of  the  estate  from  which 
his  or  her  rents,  income  and  profits  are  derived,  and  the  property 
held  in  trust  is,  to  that  extent,  held  solely  for  the  person  benefited 
by  so  much  of  the  trust. 

It  seems  to  have  been  supposed  that  the  present  case  should  be 
distinguished  from  those  settling  this  principle  by  reason  of  the 
£ict,  that  in  them  the  testator  designed  to  have  his  estate  changed 
into  personalty  for  the  purposes  of  the  trust.  But  that  could  make 
no  difference  in  the  principles  to  be  applied,  for  if  realty  held  as  one 
mass  in  trust  would  violate  the  provision  of  the  statute  prescribing 
the  limits  beyond  which  the  power  of  alienation  cannot  be  sus- 
pended, the  illegality  could  not  be  avoided  by  simply  changing  it 
into  personalty,  and  in  that  form  holding  it  for  the  same  time  in 
one  similar  mass.  If  the  trust  would  be  void  as  one  affecting  real 
estate,  the  same  consequence  would  follow  from  the  suspension  of 
the  power  of  absolute  ownership  in  case  it  should  be  converted  into 
personalty  and  the  product  were  required  to  be  held  in  trust  for  the 
same  period  of  time.  A  change  in  the  form  of  the  property  sup- 
porting the  trust  would  not  essentially  change  the  principle  appli- 
cable to  it  in  this  respect.  3  E.  S.  (5th  ed.)  11,  §§  15, 16;  id.  75,  §  1. 
The  principle  governing  both  classes  of  cases  must  be  in  substance 
the  same  from  the  similarity  of  the  provisions  contained  in  the 
statutes  relating  to  them ;  consequently  such  a  separation  and  divis- 
ion of  the  equitable  interests  in  the  rents,  income  and  profits,  as 
have  been  held  to  constitute  a  valid  disposition  of  the  testator's 
personal  estate,  must  be  attended  with  the  same  result  when  they 
are  made  in  the  rents  and  profits  of  real  estate,  and  under  the 
authorities  existing  on  that  subject,  it  would  seem  to  follow  that 
the  disposition  which  the  testator  made  in  this  instance  was  a  law- 
ful and  proper  one  so  far  as  the  objection  now  under  consideration 
has  assailed  its  validity.  Tucker  v.  Bishop,  16  N.  Y.  402 ;  Savage 
V.  Burnham,  17  id.  661 ;  Oilman  v.  Reddington,  24  id.  9 ;  Everett  v. 
Everett,  29  id«  39. 

The  persons  to  whom  the  shares  in  the  rents,  income  and  profits 


198  FIRST  DEPARTMENT, 


Meseiole  v.  Meneiole. 


of  the  testator's  residuary  estate  were  given,  for  life,  took  several 
interests  by  the  direct  provisions  of  the  will.  These  interests  were 
in  the  nature  of  equitable  estates  in  specific  shares  of  the  residue 
held  by  means  of  the  intervention  of  the  trust  created  for  the  indi- 
vidual benefit  of  each,  rendering  them  equitably  tenants  in  common 
for  life  in  such  residue.  In  effect,  the  estate  was  as  completely 
divided  between  them  as  though  given  to  them  in  direct  terms  as 
tenants  in  common,  for,  in  theory,  that  was  the  substantial  nature 
of  the  interests  they  were  severally  intended  to  derive  under  the 
terms  of  the  will. 

The  accumulation  of  the  rents,  income  and  profits  of  the  shares 
given  in  severalty  to  the  testator's  grandchildren  was  limited  by  the 
expiration  of  the  minority  of  the  respective  minors  for  whose  bene- 
fit it  was  directed,  and  the  direction  in  that  respect  was  not  unlaw- 
ful, because  the  fund  accumulated  during  the  period  provided  for 
was  to  be  added  to  the  principal  of  the  minor's  interest  in  the  equi- 
table estate.  The  statute  nowhere  prohibits  such  a  disposition  of 
the  accumulated  fund.  It  simply  requires  that  it  shall  be  for  the 
benefit  of  the  minor  and  terminate  at  the  expiration  of  his  or  her 
minority,  and  that  purpose  is  as  clearly  and  literally  observed  where 
the  amount  accumulated  is  to  be  added  to  the  principal  of  the 
minor's  interest  as  it  would  be  in  case  it  were  required  to  be  paid 
over  to  him  upon  attaining  his  majority;  but  if  it  w^re  not  equally 
as  beneficial,  that  would  constitute  no  objection  to  the  validity 
of  the  direction,  for  all  that  the  statute  requires  is  that  the  accumu- 
lation shall  be  for  the  benefit  of  the  minor  and  terminate  with  his 
minority,  and  that  object  is  secured  where  it  is  added  to  the  princi- 
pal, from  which  he  is  afterward  to  receive  the  interest  and  income. 
3  R.  S.  (5th  ed.)  13,  §  47;  id.  75,  §  3. 

It  is  unnecessary  to  consider  the  effect  of  the  power  of  sale  given 
to  the  executors  by  which  they  were  authorized,  and  for  some  pur- 
poses it  may  have  been  contemplated  that  under  it  they  might  find 
it  necessary  to  convert  the  realty  into  personalty,  for  it  was  optional 
merely  and  never  exercised  by  the  executors. 

Neither  can  it  be  important  to  examine  the  effect  attributable  to 
the  acts  of  the  plaintiffs  in  accepting  and  receiving,  without  objec- 
tion, the  legacies  provided  for  them  by  the  will  of  the  testator,  nor 
the  question  whether  the  plaintiffs,  as  heirs  at  law,  can  properly 
maintain  an  action  for  the  purpose  of  procuring  a  construction  of 
the  testator's  will,  or  the  judgment  of  the  court  on  the  validity  of 
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the  provisions  contained  in  it  for  the  disposition  of  his  residuary 
estate.    Bailey  v.  Southwick,  6  Lans.  356,  362,  363. 

The  right  to  maintain  such  an  action  in  equity  will  probably  be 
found  to  be  limited  to  the  executors  or  trustees  themselves,  and  the 
persons  specially  authorized  to  do  that  under  the  act  of  1853. 
(Laws  1853,  chap.  238. ) 

The  judgment  pronounced  in  this  case  by  the  special  term  was 
right,  and  it  should  be  affirmed. 

Datis,  p.  J.,  and  Donohxjb,  J.,  concurred. 

Judgment  affirmed. 


GOPPEBMAN,  plaintiff  in  error,  v.  People. 

Evidence  —  on  trial  for  receiving  Holen  goods — prior  transaetione  of  eimHar 

character —  Charge  to  jury. 

At  the  trial  of  an  Indictment  for  receiving  stolen  goods,  it  had  been  proved 
that  the  goods  in  question  had  been  stolen  by  the  clerk  of  the  owner  from 
whom  the  prisoner  received  them,  and  that  on  several  previous  occasions  the 
clerk  had  stolen  goods  of  the  same  kind  from  the  same  owner,  which  he  had 
sold  or  pawned  to  prisoner.  Held,  that  conversations  had  between  the  pris- 
oner and  the  clerk  at  the  time  of  the  previous  transactions  were  admissible 
on  the  part  of  the  prosecution  to  show  guilty  knowledge. 

The  prisoner  was  a  licensed  pawnbroker,  and  had  paid  the  clerk  only  $6  for 
the  goods,  which  were  shown  to  be  worth  $17.50.  The  clerk  testified  that, 
he  sold  the  goods ;  the  prisoner  claimed  and  testified  that  the  money  was 
advanced  as  a  loan  upon  the  pledge  of  the  goods.  HM^  that  a  charge  to 
the  juiy  that  it  was  material  for  them  to  consider  whether  the  indicted  act 
was  a  pawn  or  a  sale  was  not  error. 

Ebbob  to  the  general  sessions  of  the  peace  of  the  city  and  county 
of  New  York,  to  review  the  conviction  of  Hyman  Copperman. 
The  opinion  states  the  necessary  facts. 

A.  Oakey  Hally  for  plaintiff  in  error. 

B.  JT.  Phelps f  district  attorney,  for  the  people. 

Dayis,  p.  J.  The  plaintiff  in  error  was  indicted  for,  and  has 
been  tried  and  convicted  of  the  offense  of  receiving  stolen  goods, 
knowing  the  same  to  have  been  stolen. 
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The  offense  charged  in  the  indictment  is  alleged  to  haye  been 
committed  on  the  30th  of  June,  1871,  in  receiving  two  parcels  of 
silk,  of  one  pound  each,  the  property  of  certain  persons  named 
(who  composed  the  firm  of  R  Gardner  &  Co.),  stolen  from  them  by 
one  James  Robinson.  Robinson  was  the  principal  witness  on  the 
part  of  the  people.  He  was,  at  the  time  of  the  alleged  offense,  and 
for  some  years  before,  a  clerk  in  the  wholesale  establishment  of  R.^ 
Gardner  &  Co.  The  theft  of  the  silk  by  Robinson  was  both  proved 
and  admitted.  He  testified  that,  on  the  30th  of  June,  1871,  he 
took  the  silk  from  the  store  of  his  employers  and  carried  it  to  the 
plaintiff's  shop  and  sold  it  to  him  for  $6.  The  value  of  the  silk 
was  shown  to  be  $17.50. 

Robinson  also  testified  that  he  had  on  ten  or  twelve  occasions 
within  a  year  before  the  transaction  charged  in  the  indictment, 
taken  from  his  employers,  goods  of  the  same  or  similar  kinds,  and 
pawned  or  sold  them  to  the  plaintiff.  That,  on  the  first  two  occa- 
sions, he  pawned  the  goods,  taking  tickets  for  the  same,  which  he 
afterward  sold  to  plaintiff;  and,  on  all  the  other  occasions,  he  sold 
the  goods  to  him  for  sums  much  less  than  their  real  value. 

The  plaintiff  in  error  was  a  licensed  pawnbroker,  and  it  was 
claimed  and  testified  to  in  substance  by  him  (and  other  testimony 
was  given  tending  to  establish)  that  he  Tiad  received  the  goods  in 
pawn  in  the  course  of  his  business,  loaning  upon  them  the  sums 
stated  by  Robinson  to  have  been  paid. 

But  three  questions  are  made  on  the  part  of  the  plaintiff  in 
error :  1st  That  the  court  erred  in  admitting  conversations  which 
related  to  such  transactions  as  were  had  at  a  time  prior  to  the  one 
embraced  in  the  indictment.  2d.  That  the  court  erred  in  charg- 
ing the  jury  that  it  was  material  for  them  to  consider  whether  the 
indicted  act  was  a  pawn  or  sale.  3d.  That  the  judge  erred  in  not 
directing  an  acquittal  upon  the  evidence.  No  point  is  made  upon 
any  informality  in  the  record. 

To  constitute  the  crime,  two  facts  were  necessary  to  be  estab- 
Sished.  First,  that  the  goods  had  been  stolen.  Second,  that  the 
Teceiver  knew  at  the  time  of  receiving  them  that  they  had  been 
*^8tolen.  The  first  of  these  facts  was  conceded,  and  it  was  also 
clearly  shown  and  not  disputed  that  the  plaintiff  in  error  received 
the  goods  from  the  person  who  had  stolen  them.  The  character  of 
the  act  of  receiving  them,  and  whether  that  act  was  accompanied 
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"with  the  guilty  knowledge  required  by  the  statute,  were  the  contro- 
yerted  facts  of  the  trial. 

It  was  sought  on  the  part  of  the  people  to  show,  as  tending  to 
prove  the  guilty  knowledge  that,  before  the  particular  act  charged, 
there  had  been  a  series  of  similar  transactions  between  the  same 
persons,  in  which  the  plaintiff  in  error  had  received  from  Robinson 
goods  similar  to  those  described  in  the  indictment,  and  which  the 
latter  had  stolen  from  Gardner  &  Co.  The  fad  of  the  transactions 
was  not  objected  to ;  but  the  conversations  had  between  the  accused 
and  Robinson  at  the  time  of  such  transactions  were  objected  to  and 
admitted  under  exception. 

We  think  the  court  committed  no  error  in  admitting  such  con- 
versations. The  competency  of  such  evidence  was  affirmed  in  Regina 
V.  Dunuy  1  Moody's  C.  C.  146 ;  and  we  are  aware  of  no  case  which 
conflicts  with  that  decision.  The  evidence  offered  and  received  in 
this  case  did  uot  go  outside  of  transactions  between  the  accused  and 
Robinson.  It  related  to  goods  stolen  by  him  and  directly  delivered 
to  the  accused.  The  goods  were  similar  in  kind  and  were  received 
in  each  case  under  like  circumstances.  The  transactions  were  some 
ten  or  twelve  in  number,  and,  if  Robinson  were  believed,  they  were, 
except  the  first  two,  sales  at  prices  much  below  their  actual  value. 
Robinson  was  a  clerk  in  a  store,  engaged  in  stealing  from  his 
employers  from  time  to  time  and  carrying  the  stolen  goods  to  the 
plaintiff's  shop.  Now,  while  the  precise  point  of  inquiry  for  the 
jury  was  whether  the  plaintiff  knew,  when  he  took  the  packages  in 
question,  that  Robinson  had  stolen  them,  yet  the  mode  of  proving 
such  knowledge  was  not  restricted  to  what  transpired  at  the  time 
of  the  very  act  charged  in  the  indictment  It  would  clearly  have 
beeu  competent  to  have  proved  that  before  receiving  the  silk  in 
question  the  plaintiff  in  error  had  stated  that  he  knew  Robinson  was 
stealing  goods  from  his  employers  and  bringing  them  to  him,  and 
from  such  an  admission  a  jury  might  find  that  he  knew  the  silk 
received  on  the  last  occasion  had  also  been  stolen.  So  it  was  com- 
petent, in  connection  with  the  transactions  themselves,  to  show 
conversations  between  the  parties  which  tend  to  establish  knowl- 
edge of  their  real  character,  and  it  is  for  a  jury  to  say  whether  they 
go  far  enough  to  show  that  the  receiver  knew  the  nature  of  Robin- 
son's acts,  both  in  those  and  in  the  last  transaction.  It  is  for  the 
jury  to  judge  whether  the  previous  conversations  show  an  under- 
standing with  the  thief  or  a  knowledge  of  his  crime,  and  conversa- 
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tions  having  a  tendency  to  show  either  of  those  things  are  properly 
admissible^  especially  when  accompanied  with  acts  of  dealing  which 
tliey  tend  to  characterize.  The  idea  that  each  conversation^  in 
order  to  be  competent,  must  ^' prove  that  the  thief  communicated 
his  crime  or  that  the  receiver  admitted  his  knowledge  of  the  crime," 
cannot  be  sound,  because  such  a  rule  would  take  from  a  jury  its 
peculiar  province  of  determining  the  meaning  of  the  language 
used  by  the  parties,  their  intention  in  using  it  and  the  inferences 
justly  to  be  drawn  from  it.  It  is  enough  that  the  conversation 
tends  to  prove,  under  any  fair  construction  a  jury  may  give  to  it» 
the  guilty  knowledge  necessary  to  be  found. 

This,  we  think,  is  the  rule  deducible  from  all  the  authorities. 
2  Russ.  on  Crimes,  776  (3d  ed.);  3  Greenl.  Ev.,  g  15;  Wood  v.  United 
Stutes,  16  Peters,  360 ;  Boscoe's  Grim.  Ev.  876 ;  Commonwealth  v. 
JenkinSf  76  Mass.  485 ;  Regina  v.  Fostjr,  29  Eng.  L.  &  Eq.  548. 
And  we  think  there  was  no  departure  from  this  rule  on  the  trial. 

The  objection  to  the  charge  is  not  well  founded.  It  became 
quite  material  for  the  jury  to  determine  whether  the  transaction 
charged  in  the  indictment  was  a  sale  or  a  pawn  to  secure  a  loan. 
Bobinson  testified  that  it  was  a  sale.  The  plaintiff  in  error  that  it 
was  a  pawn.  The  price  paid,  if  a  sale,  being  much  less  than  value, 
was  a  circumstance  to  be  considered  by  the  jury ;  but,  if  a  pawn  to 
secure  a  loan,  the  amount  loaned  was  not  material  as  bearing  on 
the  question  of  notice.  Besides,  the  court  charged,  in  substance, 
that,  if  Bobinson  had  testified  falsely  in  any  material  point,  he  was 
to  be  disbelieved  in  all  respects,  and  it  was  with  reference  to  the 
conflict  between  him  and  the  plaintiff's  evidence  as  to  the  charac- 
ter of  the  transactions,  that  the  charge  called  the  special  attention 
of  the  jury  to  that  subject,  and,  in  that  regard,  it  was  very  favorable 
to  the  plaintiff  in  error. 

In  respect  to  the  third  point  it  need  only  be  said  that  there  was 
a  conflict  of  evidence  quite  too  great  to  have  justified  a  direction  of 
acquittal.  The  court  submitted  every  question  with  entire  fairness 
to  the  jury,  and  the  case  was  one  peculiarly  within  their  province. 
If  the  case  could  be  disposed  of  on  the  merits,  the  judgment  should 
be  affirmed ;  but  for  reasons  assigned  in  the  opinion  of  Daniels,  J., 
in  Hildebrand  v.  People^  ante,  page  82,  the  proper  course  is  to 
dismiss  the  writ 

Writ  dismissed. 
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CbakbalL)  assignee^  y.  Coohbak  et  al .,  appellants. 

2>eUar  and  creditor —  CompromiM — frofud  in — when  creditor  reUased  from 

agreement  of. 

The  creditors  of  a  debtor  agreed  to  accept  fift  j  per  cent  of  their  claims  apon 
condition  that  no  more  was  to  be  paid  to  anj  creditor.  The  fifty  per  cent 
was  paid  to  M.  &  Co.,  a  firm  of  the  creditors  who  joined  in  the  agreement 
and«accepted|  bat  G.  &  Ck>.,  another  creditor  firm  who  joined,  required  an 
additional  sum,  for  which  they  accepted  the  debtor's  note,  which  the  debtor 
gave  without  the  knowledge  or  consent  of  the  other  creditors.  In  an  action 
bj  the  assignee  of  the  debtor  to  determine  the  claims  of  the  creditors,  held, 
(1)  that  the  note  in  question  was  void  as  against  the  estate  of  the  debtor, 
haying  been  given  in  fraud  of  the  agreement  of  compromise ;  (2)  that  M.  & 
Co.  were,  in  consequence  of  such  fraud,  released  from  the  agreement  made 
by  them,  and  niight  claim  the  balance  unpaid  of  the  debt  to  thom. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  plaititiff,  Albert  W.  Orandall,  brought  this  action  as  assignee 
of  the  firm  of  Bivenburgh  &  Hopkins,  against  the  various  creditors 
of  said  firm,  for  the  purpose  of  determining  and  settling  the  con- 
flicting claims  of  the  creditors  of  said  firm  to  the  funds  in  his  hands. 
The  material  facts  appear  in  the  opinion. 

John  H,  White,  for  appellants. 

E.  S.  Reynolds^  for  respondent. 

MuLUK,  P.  J.  This  is  an  appeal  from  a  judgment  on  the  report 
of  a  referee. 

Prior  to  January  27,  1870,  Rirenburgh  &  Hopkins  were  mer- 
chants at  Albion,  in  Orleans  county,  and  were  owing  CochraUj 
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McLean  &  Co.,  Curran,  Goodwin  &  Co.,  and  divers  other  persons 
and  firms  for  goods,  etc.,  purchased  of  them.  Rivenburgh  &  Hop- 
kins became  embarrassed,  and  Rivenburgh,  one  of  said  firm,  went  to 
New  York,  where  the  creditors  having  the  largest  amount  of  claims 
against  them  resided,  and  proposed  to  compromise  the  debts  so 
owing  by  said  firm  by  paying  fifty  per  cent  of  the  same  in  full  sat- 
isfaction and  discharge  thereof.  Some  five  or  six  of  the  firms 
last  mentioned  signed  an  agreement  to  accept  fifty  per  cent  of  their 
respective  demands  in  satisfaction  of  the  same,  and  the  fifty  per 
cent  was  then  and  there  paid.  Others  of  the  creditors  refused  to 
accept  fifty  per  cent,  but  insisted,  some  on  the  whole  amount  of 
their  debts,  others  less  than  the  whole,  but  more  than  fifty  per  cent. 
Notes  of  the  firm  of  Rivenburgh  &  Hopkins  were  given  for  the 
amount  agreed  to  be  paid  beyond  fifty  per  cent,  and  several  of  these 
notes  have  been  paid. 

It  is  found  as  a  fact  in  the  case,  that  Cochran,  McLean  &  Co. 
would  not  have  signed  said  compromise  but  for  their  belief  that  the 
other  creditors  who  signed  the  same  received  only  fifty  per  cent  of 
their  debts.  Cochran,  McLean  &  Co.  received  only  fifty  per  cent. 
It  is  also  found  that  the  agreement  to  give  Curran,  Goodwin  &  Co., 
notes  in  addition  to  the  fifty  per  cent  as  a  consideration  for  signing 
said  compromise,  was  fraudulent  and  void,  and  that  the  agreement 
to  pay  to  the  firm  last  mentioned  and  other  firms  more  than  fifty 
per  cent  to  induce  them  to  sign  said  compromise,  was  fraudulent 
and  void  as  against  Cochran,  McLean  &  Co. 

After  this  compromise  was  effected  by  Rivenburgh  &  Hopkins 
they  continued  their  business,  purchasing  goods  of  Cochran,  McLean 
&  Co.  On  the  7th  day  of  July,  1871,  they  became  insolvent,  and 
assigned  to  the  plaintiff  all  their  property  for  the  benefit  of  their 
creditors.  The  assignee  entered  upon  his  duties  as  such  trustee  and 
has  converted  the  assigned  property  into  money  and  is  prepared  to 
distribute  the  same  among  the  creditors.  Those  having  debts  due 
from  said  assignors  have  presented  the  same  to  the  assignee  for  pay- 
ment. Among  those  who  present  claims  are  Cochran,  McLean  ft 
Co.  for  the  debt  contracted  after  the  compromise  was  entered  into, 
which  is  conceded  to  be  a  valid  debt,  and  also  for  the  balance  of  the 
debt  not  paid  at  the  time  of  the  compromise.  This  claim  is  made 
on  the  ground  that  the  agreement  to  discharge  one-half  of  the  debt 
was  obtained  fraudulently  and  is  therefore  void,  and  the  unpaid 
part  of  the  debt  is  revived. 
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Cochran,  McLean  &  Co.  deny  the  right  of  Curran,  Goodwin  &  Co. 
to  payment  of  the  note  received  by  them  in  addition  to  the  fifty  per 
cent  to  induce  them  to  sign  this  compromise  agreement.  This 
action  is  brought  by  the  assignee  to  determine  the  validity  of  the 
debts  of  the  several  creditors  claiming  a  share  of  the  assets  in  his 
hands  and  to  settle  his  account  as  trustee.  Cochran,  McLean  &  Co. 
appear  in  the  action  and  answer. 

The  issues  were  referred,  and  the  referee  finds  the  facts  above 
stated,  with  others  not  necessary  to  be  considered,  and  his  conclu- 
sions of  law  are,  1st  That  Cochran,  McLean  &  Co.  are  not  entitled 
to  share  in  the  distribution  of  the  fund  in  the  hands  of  the  assignee ; 
and  2d.  That  Curran,  Goodwin  &  Co.  are  not  entitled  to  share  in  it. 

He  then  determines  the  sums  to  be  paid  out  of  said  assets  before 
any  thing  is  paid  to  creditors,  and  he  then  directs  distribution 
among  those  found  entitled  to  share  therein. 

The  findings  of  the  referee  that  the  compromise  agreement  is 
binding  on  Cochran,  McLean  &  Co.  is,  to  say  the  least  of  it,  a  very 
singular  one.  They  received  only  the  sum  agreed  to  be  received  by 
way  of  compromise.  Curran,  Goodwin  &  Co.  received  their  whole 
debt.  The  agreement  with  them,  and  the  note  received  in  perform- 
ance of  it,  are  held  fraudulent  and  void,  while  that  with  Cochran, 
McLean  &  Co.  is  held  to  be  valid. 

The  compromise  was  effected  upon  the  representation  and  assur- 
ance, to  at  least  some  of  the  creditors,  that  no  Creditor  should 
receive  more  than  fifty  per  cent  of  his  debt.  More  was  paid  to  some 
of  them,  and  this,  upon  those  principles  of  fair  dealing  which  should 
regulate  transactions  among  men,  rendered  the  compromise  agree- 
ment void  as  to  all  those  who  were  induced  to  unite  in  the  com- 
promise by  the  representation  that  no  creditor  would  receive  more 
than  one-half  of  his  debt  The  payment,  or  the  agreement  to  pay, 
more  than  fifty  per  cent  was  fraudulent  and  void.  If  that  agree- 
ment was  void,  it  necessarily  followed  that  the  balance  of  the  debt 
was  revived. 

Had  a  release  under  seal  been  signed  by  Cochran,  McLean  &  Co., 
can  it  be  doubted  but  that  a  court  of  equity  would  set  it  aside,  and 
when  set  aside  the  debtor  would  have  no  defense  to  an  action  for 
the  balance  of  the  debt  ? 

It  IS  insisted  by  the  respondent's  counsel  that  as  the  referee  has 
not  found  fraud,  we  cannot  assume  the  transaction  to  be  fraudu- 
lent   This  is  an  equity  case,  and  the  court  can  review  the  findings 
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of  fact,  and  in  this  case  the  fraud  is  the  necessary  and  logical  con- 
clusion from  the  facts  found  by  the  referee.  It  is  not  essential  that 
a  referee  should  find  in  express  terms  that  a  transaction  is  fraudu- 
lent, it  is  enough  that  the  facts  found  render  the  transaction 
fraudulent. 

This  is  not  a  case  in  which  a  return  or  offer  to  return  the  fifty 
per  cent  paid  on  the  compromise  should  be  alleged  or  proved.  If 
Hart,  who  paid  the  fifty  per  cent  agreed  to  the  creditors,  had  paid  that 
money  out  of  his  own  pocket,  the  creditors  receiving  it  would 
have  been  obliged  to  return  it  or  carry  out  the  agreement  of  com- 
promise. But  since  the  amount  paid  by  Hart,  if  he  paid  in  the  first 
instance  out  of  his  own  means,  was  subsequently  refunded  to  him, 
we  must  treat  that  payment  as  made  by  Rivenburgh  &  Hopkins,  and 
60  treating  it,  the  creditor  has  received  from  his  debtor  one-half  of 
his  debt  Why  should  the  creditor  be  required  to  pay  it  back  ? 
The  debtor  would  have  been  discharged  from  the  unpaid  balance  if 
he  had  not  been  guilty  of  a  gross  fraud  on  the  creditor.  If  Cochran, 
McLean  &  Go.  had  sued  Rivenburgh  &  Hopkins,  and  they  had  set 
up  the  compromise  as  a  defense  to  the  action,  it  would  have  been  a 
perfect  reply  that  it  had  been  obtained  by  fraud. 

The  same  principles  must  be  applied  in  this  proceeding.  The 
fund  in  the  hands  of  the  assignee  stands  in  place  of  the  debtor,  and 
a  suit  against  the  debtor  would  only  enable  the  creditor  to  reach 
the  debtor's  property  in  whose  hands  soever  it  might  be. 

The  case  of  Breck  v.  Cole,  4  Sandf.  84,  is  no  authority  for  the 
finding  of  the  referee  in  this  case  as  to  the  claim  of  Cochran, 
McLean  &  Co. ;  on  the  contrary,  it  requires  the  finding  that  the 
agreement  to  compromise  was  fraudulent  and  void.  It  justifies  the 
finding  of  the  referee  that  the  note  of  Curran,  Goodwin  &  Co. 
cannot  be  allowed  as  a  claim  against  the  fund  in  the  hands  of  the 
assignee. 

The  judgment  that  the  demand  of  Cochran,  McLean  &  Co. 
should  not  be  allowed  any  share  of  the  fund  in  the  hands  of  the 
referee  is  reversed,  and  a  provision  must  be  inserted  in  the  judgment 
allowing  said  claim  and  directing  its  payment  by  the  assignee. 
The  judgment  as  modified  is  affirmed. 

The  plaintiffs'  costs  of  the  appeal  are  to  be  paid  out  of  the  fund, 
and  the  costs  of  Cochran,  McLean  &  Co.  are  to  be  paid  by  Curran, 
Goodwin  &  Co. 

Judgment  accordingly. 


APRIL  TERM,  1874.  207 


Babcock  v.  Stoddard. 


Babcock  et  aly  appellants,  t.  Stoddard,  executor,  etc. 
Legacy — tcA^n  not  chargeable  on  real  estate  —  legacy  in  lieu  of  dower, 

A  testator  gave  to  his  widow  a  legacy  of  $1,000  to  be  accepted  hy  her  in  lieu 
of  dower.  He  gave  other  legacies,  and  directed  the  residue  and  remainder  of 
Ids  estate,  both  real  and  personal,  to  be  divided  among  certain  persons.  The 
personal  estate  was  insufficient  to  pay  the  debts  of  the  testator.  Ileldf  (1) 
(following  Lupton  v.  Lupton,  2  Johns.  Ch.  614)  that  the  testator's  intention 
to  that  effect  not  being  expressly  declared  or  clearly  to  be  inferred  from  the 
language  of  the  will,  the  legacies  were  not  chargeable  on  the  real  estate ; 
(2)  that  the  fact  that  the  legacy  to  the  widow  was  in  lieu  of  dower  did  not 
make  it  a  charge  on  the  real  estate,  but  only  gave  it  a  preference  in  pay- 
ment from  the  personal  estate  over  other  legacies. 

Appeal  from  a  decree  of  the  surrogate  of  Jefferson  county  declar- 
ing a  legacy  to  be  a  charge  upon  the  real  estate. 

On  the  27th  of  June,  1869,  Christopher  Babcock  died  leaving  a 
widow,  Jeanette  Babcock,  and  three  grandchildren  him  surviving. 
He  left  no  children. 

Before  his  death  he  made  a  will,  in  and  by  which  he  gave  to  his 
wife  all  his  household  furniture,  also  11,000,  to  be  held  by  her  in 
her  own  right  forever.  He  also  bequeathed  to  her  the  use  of  one- 
third  of  fifty-two  acres  of  land  owned  by  him,  lying  and  being  in 
the  town  of  Champion  during  her  natural  life,  providing  she  so 
long  remained  his  widow.  These  several  bequests  to  be  in  lieu  of 
her  dower  in  his  estate.  The  testator  gave  1100  to  his  grand- 
daughter, Florence  E.  Babcock,  to  be  paid  to  her  when  she  became 
twenty-one  years  of  age. 

He  gave  to  his  grandson,  Christopher  Babcock,  and  his  grand- 
daughter, Phebe  A.  Babcock,  and  to  his  granddaughter,  Florence  E., 
all  the  remainder  of  his  worldly  estate,  both  real  and  personal,  not 
hereinbefore  ordered  given  and  bequeathed  by  him,  to  be  divided 
among  them  in  certain  proportion  specified  in  the  will.  Henry  H. 
Babcock  was  appointed  executor  of  said  will. 

The  will  was  duly  proved  before  the  surrogate  of  Jefferson 
county.  The  personal  estate  of  the  testator  was  insuflBcient  to 
pay  his  debts  and  the  legacies  given  by  the  will. 

On  application  to  the  surrogate  an  order  directing  the  sale  of  the 
real  estate  of  which  the  testator  died  seized,  was  made,  and  there 
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was  realized  by  the  sale  a  sum  sufficient  to  pay  the  debts  of  the  tes- 
tator and  leave  a  surplus  of  $1,267.69. 

The  widow  died  a  few  days  after  the  will  was  proved,  without 
making  an  election  between  her  dower  and  the  provisions  in  lieu 
thereof  given  her  by  will. 

The  executor  of  the  widow,  Price  Stoddard,  at  the  time  appointed 
for  the  distribution  of  the  proceeds  of  said  real  estate,  appeared 
before  the  surrogate  and  claimed  that  he  should  be  paid  the  $1,000 
given  to  her  by  said  will.  The  claim  was  made  on  the  ground  that 
the  bequest  of  said  sum  was  made  a  charge  on  the  real  estate  of  the 
testator. 

The  surrogate  so  held  and  directed  the  payment  of  said  sum  to 
the  executor,  and  from  that  order  the  other  legatees  named  in  the 
will  of  Christopher  Babcock  appealed. 

Lansing  £  Sherman,  for  appellants. 

b.  H,  Hammond,  for  respondent 

MuLLiN",  P.  J.  The  only  question  in  this  case  is  whether,  by  the 
will  of  Christopher  Babcock,  the  legacy  to  his  wife  of  $1,000  was 
charged  upon  and  payable  out  of  the  real  estate  in  default  of  suffi- 
cient personal  estate  to  pay  it 

As  long  ago  as  1817  Chancellor  Kekt  held  in  LuptonY.  Lupton, 
2  Johns.  Ch.  614,  that  real  estate  is  not  charged  with  the  payment 
of  legacies  unless  the  intention  of  the  testator  to  that  effect  is  ex- 
pressly declared  or  clearly  to  be  inferred  from  the  language  and 
disposition  of  the  will,  and  that  the  usual  clause  devising  all  of  the 
rest  of  his  real  and  personal  estate  not  before  devised,  is  not  suffi- 
cient to  show  an  intention  to  charge  the  real  estate,  nor  is  the  mere 
direction  that  all  debts  and  legacies  are  to  be  paid.  But  if  the  real 
estate  be  devised  ^'  after  payment  of  debts  and  legacies,''  it  is  charged 
with  the  payment  of  them. 

The  residuary  clause  in  the  will  of  Lupton,  which  the  chancellor 
was  construing,  was  in  these  words,  to  wit :  "  after  the  decease  or 
marriage  of  my  said  wife,  I  give,  etc.,  unto  my  three  children, 
William,  Lancaster  and  Elizabeth,  all  the  rest,  residue  and  remain- 
der of  my  real  and  personal  estate  not  hereinbefore  already  devised.*' 

The  case  of  Lupton  v.  Lupton  has  been  repeatedly  recognized  as  a 
correct  exposition  of  the  law  relating  to  charging  legacies,  etc.,  on 
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real  estate  by  willg.    Reynolds  v.  Eeynolds,  16  N.  Y.  257, 259 ;  Myers 
T.  Eddy,  47  Barb.  263. 

The  language  of  the  residuary  clause  in  the  will  before  us  is  in 
these  words :  ^' And  to  my  grandson,  etc^  I  give  and  bequeath  all  the 
remainder  of  my  worldly  estate,  both  real  and  personal,  not  herein- 
before ordered  given  and  bequeathed  by  me,"  etc.,  etc. 

It  will  be  seen  that  the  clauses  are  substantially  alike ;  therefore, 
the  case  of  Lupton  y.  Lupion,  supra,  must  control  the  decision  in 
this  case. 

The  provisions  in  the  will  in  this  case  that  the  legacy  given  to  the 
widow  was  to  be  in  lien  of  dower  is  relied  upon  as  distinguishing 
this  case  from  that  of  Lupton  v.  Lupton,  and  other  cases  that  fol- 
low it. 

The  argument  is  that  the  widow  is  as  to  the  11,000  to  be  treated 
as  a  purchaser,  and  that  she  was  entitled  to  be  paid  the  legacy  out 
of  the  estate,  real  and  personal,  of  which  the  testator  died  seized 
and  possessed.  And  that  as  the  testator  died  without  any  children 
of  his  own,  it  was  not  his  intention  to  deprive  the  widow  of  any 
part  of  the  provisions  made  for  her  in  his  will. 

A  money  legacy  to  a  wife  in  lieu  of  dower  is  to  be  paid  out  of 
the  personal  estate,  as  legacies  to  other  persons  are  to  be  paid. 
The  only  difference  being,  that  as  she  is  a  purchaser  for  a  consid- 
eration paid  the  legacy  to  her  is  to  be  paid  in  preference  to  legacies 
to  other  persons.  Williams  on  Exrs.  1229 ;  Dayton  on  Surrogates, 
444  ;  2  Bedfield  on  Wills,  747,  748. 

If  this  is  the  only  preference  allowed  to  a  legacy  in  lieu  of  dower, 
the  legacy  in  question  falls  far  short  of  being  entitled  to  share  in 
the  proceeds  of  the  real  estate  of  which  the  testator  died  seized. 

It  would  seem  no  more  than  just  that  if  a  legacy  is  accepted 
in  lieu  of  dower,  and  for  that  reason  the  legatee  is  to  be  treated 
as  a  purchaser  of  such  provision,  that  it  should  be  paid  out  of 
the  real  estate  if  the  personal  proves  insufficient  for  that  purpose. 
But  I  have  found  no  authority  for  such  a  proposition,  and  in  the 
absence  of  authority,  I  am  not  prepared  to  assert  it  in  this  case. 

The  order  of  the  surrogate  must  be  reversed  and  an  order  en- 
tered declaring  the  residuary  legatees  entitled  to  the  whole  avails  of 
the  real  estate,  without  costs  to  either  party,  except  the  costs  of  the 
executor,  which  must  be  paid  out  of  the  estate. 

Ordered  accordingly. 
Vol.  ni,  N.  T.  Ksa*.  —  27 
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Fbedebigk,  appellant^  t.  Wheelock^  sheriff^  etc. 
Execution — idle  under — po$tp<niemerU  btfore  day  of  iole. 

A  sheriff,  who  had  noticed  a  sale  under  an  execution,  on  the  day  before  the  sale 
wa8  to  take  place  poated  notices  of  postponement  to  a  future  daj  in  the 
places  where  the  original  notices  were.  Subsequently,  on  the  same  day,  he 
took  down  the  postponement  notices  and  held  the  sale  on  the  day  origflnally 
noticed.  Held  (following  Jaekaon  v.  Clark,  7  Johns.  217),  that  the  sale  was 
irregular  and  void,  and  the  sheriff  liable  to  the  execution  debtor  for  such 
wrongful  act. 

If  a  postponement  of  a  sale  of  personal  property  under  execation  is  made 
before  the  day  of  sale  it  must  be  treated  as  a  new  notice,  and  must  be  for 
six  days. 

Appeal  from  a  judgment  of  nonsuit  in  an  action  tried  at  Jeffer- 
son circuit  June  16, 1873,  before  Mr.  Justice  Morgan  and  a  jury. 

In  the  fall  of  1871,  several  executions  were  issued  to  the  defendant, 
Addison  W.  Wheelock,  as  sheriff  of  Jeffei*son  county,  commanding 
him  to  seize  and  sell  the  personal  property  of  the  plaintiff,  David 
F.  Frederick,  to  satisfy  said  executions.  The  executions  were  deliv- 
ered to  one  Heman  Morgan,  a  deputy  of  said  sheriff,  who  hy  virtue 
thereof  levied  upon  certain  cows  and  other  personal  property  of  the 
plaintiff  and  advertised  the  same  for  sale  at  the  house  of  said  plain- 
tiff, in  the  town  of  Alexandria  in  said  county,  on  the  27th  of 
November,  1871,  at  ten  o'clock  in  the  forenoon.  Said  notice  was 
dated  the  21st  of  November,  1871. 

Notices  of  such  sale  were  posted  at  three  public  places  in  said  town. 
By  subsequent  notices,  posted  at  the  places  where  the  f  rst  notices 
were,  the  sale  was  postponed  from  time  to  time,  and  by  a  notice 
dated  the  20th  of  December,  1871,  it  was  again  postponed  until  the 
9th  day  of  January,  1872,  at  the  same  place  and  time  of  day  named 
in  the  original  notice. 

On  the  8th  of  January,  1872,  Morgan,  the  deputy  sheriff,  sent  one 
Bamsdell,  by  mail,  notices  of  postponement,  with  directions  to  post 
the  same  at  the  same  place  as  the  previous  notices.  Ramsdell  received 
and  posted  said  notices,  which  postponed  said  sale  until  the  17th  of 
January,  at  the  same  place  and  time  of  day. 

In  the  evening  of  the  same  day  (the  8th  of  January)  Morgan,  the 
deputy  sheriff,  took  down  the  notices  of  the  postponement  of  the 
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sale  until  the  17th  of  January,  and  on  the  next  day,  the  9th,  and 
the  day  following,  the  10th  of  January,  he  sold  at  public  auction 
the  property  so  as  aforesaid  levied  on  by  him  and  delivered  the  same 
to  the  purchasers.  The  sale  the  plaintiff  insists  was  illegal  and  void, 
and  he  brings  this  action  to  recover  for  the  value  of  the  property  so 
sold. 

The  sale  is  claimed  to  be  illegal,  being  made  after  the  time  had^ 
been  postponed.    This  postponement  the  defendant  insists  could  not 
be  made  before  the  day  of  sale,  and  hence  it  was  not  postponed  and 
the  sale  on  the  9th  in  pursuance  of  the  postponement  was  legal  and 
valid. 

The  court  nonsuited  the  plaintiff,  and  from  that  judgment  the 
plaintiff  appeals. 

N.  Whiting^  for  appellant 

JVl  VicJceryy  for  respondent. 

M ULLii^',  P.  J.  It  is  provided  by  statute  (3  E.  S.  [5  th  ed.]  645, 
§  21)  that  no  sale  of  any  goods  or  chattels  shall  be  made  by  virtue 
of  any  execution,  unless  previous  notice  of  such  sale  shall  have  been 
given  six  days  successively  by  fastening  up  written  or  printed 
notices  thereof  in  three  public  places  of  the  town  where  such  sale 
is  to  be  had,  specifying  the  time  and  place  where  the  same  is  inten- 
ded to  be  had. 

By  section  37  (3  E.  S.  [5th  ed.]  648)  it  is  provided  that  no  per- 
sonal property  shall  be  exposed  for  sale  unless  the  same  be  present 
and  within  the  view  of  those  attending  such  sale.  It  shall  be  offered 
for  sale  in  such  lots  and  parcels  as  shall  be  calculated  to  bring  the 
highest  price. 

Section  50  (3  E.  S.  [5th  ed.]  650)  provides  that  the  sale  of  real 
estate,  or  of  any  personal  property,  by  virtue  of  any  execution,  shall 
be  at  public  vendue  between  the  hours  of  nine  o'clock  in  the 
morning  and  the  setting  of  the  sun,  and  section  54  (3  E.  S.  [5th 
ed.]  651)  provides  that  the  omission  of  any  sheriff  or  other  officer 
to  give  the  notice  of  sale  herein  required,  or  the  taking  down  or 
defacing  of  such  notice  when  put  up,  shall  not  affect  the  validity  of 
any  sale  made  to  a  purchaser  in  good  faith,  without  notice  of  any 
such  omission  or  offense. 

The  violation  of  either  of  the  other  provisions  of  the  statute 
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above  recited  render  the  sale  yoid  and  the  sheriff  liable  for  the  yalne 
of  the  property  sold.  Oresson  v.  Stout,  17  Johns.  116 ;  Corneck  v. 
MyerSy  14  Barb.  9 ;  Warring  y.  Loaniis,  4  id.  484 ;  Sheldon  y.  Sopor, 
14  Johns.  352 ;  Breese  y.  Bange,  2  E.  D.  Smith,  474. 

When  the  officer  selling  the  property  is  guilty  of  any  irregularity 
other  than  those  specified  in  the  statute,  the  sale  is  not  yoid,  and 
the  title  will  yest  in  the  purchaser,  but  the  sheriff  will  be  personally 
liable  for  such  damages  as  either  the  debtor  or  the  creditor,  whose 
execution  he  holds,  may  sustain  thereby.  Jackson  y.  Clark,  7  Johns. 
217.  The  court  may,  upon  motion,  relieye  the  party  injured  by  the 
neglect  or  misconduct  of  the  officer.     Graff  y.  Jones,  6  Wend.  522. 

The  power  of  an  officer  holding  an  execution  to  postpone  a  sale 
of  property  levied  upon  by  virtue  of  it  is  too  well  settled  to  be 
questioned.  An  irregularity  in  such  postponement  does  not  vitiate 
the  sale  unless  the  officer  was  guilty  of  fraud  in  respect  to  it,  and 
even  then  the  sale  would  not  be  void  as  to  a  bona  fide  purchaser 
without  notice  of  the  fraud. 

A  postponement  to  be  regular  should  be  made  at  the  time  and 
place  of  sale.  The  object  to  be  attained  in  allowing  the  postpone- 
ment is  to  prevent  a  sacrifice  of  the  property  when  the  officer  ascer- 
tains that  a  fair  price  cannot  be  obtained  by  reason  of  the  absence 
of  bidders  or  other  cause.  Ordinarily  this  can  only  be  ascertained 
at  the  time  and  place  of  sale. 

If  an  officer  was  at  liberty  to  postpone  a  sale  before  the  day  desig- 
natecl  for  that  purpose,  a  door  would  be  opened  for  the  perpetration 
of  fraud  upon  either  the  debtor  or  the  creditor  by  concealing  from 
them  the  fact  of  postponement,  enabling  speculators  to  acquire 
title  to  the  property  at  much  less  than  it  is  worth. 

I  can  find  but  one  case  in  which  the  power  to  postpone  before 
the  day  appointed  for  the  sale  was  considered,  and  that  is  the  case 
of  Jackson  v.  Clark,  7  Johns.  217.  In  that  case  the  mortgaged 
premises  were  advertised  for  sale  on  the  12th  of  August,  1806.  On 
tne  16th  of  June,  of  that  year,  a  postponement  was  begun  to  be 
published  underneath  the  original  notice  until  the  3d  of  Septem- 
ber. Notice  of  this  postponement  was  not  posted  upon  the  court- 
house, and  it  was  so  far  disregarded  that  the  sale  took  place  on  the 
day  designated  in  the  original  notice. 

Spencer,  J.,  in  delivering  the  opinion  of  the  court,  says:  '^  I  can 
perceive  no  objection  to  the  postponement  of  a  sale  under  a  mort- 
gage on  the  day  and  at  the  place  of  sale,  provided  that  there  is  the 
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same  notice  given  which  the  act  requires  in  the  first  instance.'* 
The  learned  judge  then  proceeds:  '^ Whether  there  could  be  a 
postponement  before  the  day  of  sale,  unless  upon  six  months'  notice, 
as  the  act  directs,  is  one  question,  but  it  is  a  different  question 
whether  after  a  public  notice  of  a  postponement  by  the  mortgagee 
he  could  proceed  to  sell  at  the  time  first  appointed,  disregarding 
wholly  the  postponement"  If  there  was  a  sale  by  a  sheriff  the  law 
would  protect  the  purchaser  and  hold  the  sale  valid,  but  in  case  of 
an  insufficient  notice  it  would  punish  the  officer. 

The  court  held  the  sale  irregular  and  void ;  the  mortgagee,  after 
publicly  postponing  the  sale,  which  was  a  thing  wholly  under  his 
control,  was  bound  by  it  and  could  not  so  far  disregard  it  as  to  pro- 
ceed upon  the  original  notice. 

Withont  assuming  to  decide  whether  a  sale  may  be  postponed 
before  the  day  appointed  for  that  purpose,  I  think  it  may  be  held 
upon  the  case  cited  that  if  a  sale  is  postponed  before  the  day  of  sale, 
a  sale  made  upon  the  day  designated  in  the  original  notice  of  sale, 
or  in  any  prior  notice  of  postponement,  is  irregular, and  void. 

The  officer  who  sells  in  disregard  of  such  pojstponement  is  liable 
to  the  party  injured  for  such  damages  as  he  has  sustained  by  the 
wrongful  act  of  such  officer. 

If  a  postponement  is  made  before  the  day  of  sale,  it  must  be 
treated  as  a  new  notice  —  an  abandonment  of  the  prior  notice  of 
sale,  and  as  a  new  notice,  of  course,  must  be  for  six  days. 

The  nonsuit  is  erroneous  and  must  be  set  aside  and  a  new  trial 

granted,  costs  to  abide  event 

New  trial  granted* 


Ekvik  t.  Nbw  York  Central  iNauRANOB  Compaky,  appellant 

Inmtrance  — ft/re  pcHicy — conditums  in  —  tohat  covered  by, 

A  fire  inenranoe  poUcy  contained  this  provision :  "  Thi8  company  will  not  be 
liable  for  more  than  two-thlrde  the  caali  valne  of  any  building  hereby 
inenred."  Held,  that  the  fact  that  the  provision  was  in  fine  print,  and  was 
not  discovered  by  the  holder  of  the  policy  nntil  after  the  insured  building 
had  been  burned,  did  not  deprive  the  insurance  company  of  the  benefit  of 
■iich  provision. 

A  cellar  wall  to  the  building  insured,  held  to  be  covered  by  the  policy. 
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Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
verdict  of  a  jury.  The  plaintiff,  David  Ervin,  in  July,  1870,  applied 
to  one  H.  H.  Allen,  an  agent  of  defendant,  for  insurance  upon  a 
tenant-house  owned  by  plaintiff,  and  situated  on  his  farm,  in  Chau- 
tauqua county.  The  agent  knew  the  house,  its  situation  and  value, 
having  spent  a  night  therein  previous  to  the  receipt  of  the  applica- 
tion. The  amount  of  insurance  asked  for  was  $1,200,  and  a  three 
years'  policy  was  issued  by  defendant  for  this  amount 

Among  the  provisions  of  this  policy  was  the  following :  "  This 
company  will  not  be  liable  for  more  than  two-thirds  the  cash  value 
of  any  building  hereby  insured.'*  This  provision  was  in  very  fine 
print,  and  in  the  same  paragraph  with  a  number  of  other  provisions 
of  various  kinds.  It  was  not  noticed  by  plaintiff  at  the  time,  and 
did  not  come  to  his  knowledge  until  ^ter  the  destruction  of  the 
building  insured,  which  happened  October  4, 1871. 

Proofs  of  loss  were  forwarded,  and  the  defendant  refusing  to  pay 
the  full  amount  of  insurance,  this  action  was  brought.  The  case  was 
tried  at  the  Chautauqua  circuit  before  Mr.  Justice  Lamont  and  a 
jury.  The  jury  found  the  value  of  the  building  destroyed  to  have 
been  $1,100,  and,  under  the  direction  of  the  court,  rendered  a 
verdict  for  the  full  amount. 

W,  JS.  Hughitty  for  appellant. 
Morris  &  Russell,  for  respondent 

MuLLiN,  P.J.  There  are  but  two  questions  in  this  case:  1st 
Was  it  competent  for  the  plaintiff  to  show  that  he  did  not  know 
that  there  was  a  clause  in  the  policy  restricting  the  plaintiff's  right 
of  recovery  to  two-thirds  of  the  value  of  the  building  destroyed, 
the  condition  being  printed  in  fine  print  and  not  discovered  until 
after  the  loss  ?  2d.  "Was  plaintiff  entitled  to  recover  for  injury  to' 
the  cellar  wall  of  the  building,  which  was  estimated  by  a  witness 
at  $50  ?  • 

It  cannot  be  tolerated  that  a  man  may  take  from  an  insurance 
company  a  policy  of  insurance  or  any  other  contract,  omit  altogether 
to  inform  himself  of  its  contents,  and  afterward  claim  to  be  released 
from  its  provisions  because  they  are  different  from  what  he  had 
supposed  them  to  be. 

Such  an  omission  would  furnish  no  ground  for  reforming  a  con- 
tract in  equity,  and  certainly  should  furnish  none  in  a  court  of  law 
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for  releasing  him  from  its  conditions.  The  omission  to  ascertain  ifcs 
contents  is  gross  negligence  that  cannot  be  allowed  as  an  excuse 
for  a  violation  of  its  provisions  by  the  one  pai'ty,  or  to  deprive  the 
other  of  the  full  benefit  of  them.  Finder  v.  Resolute  Fire  Ins.  Co^ 
47  N.  Y.  114. 

The  respondent's  counsel  insists  that  the  circumstance  of  the 
defendant's  agent,  himself,  fixing  the  amount  for  which  the  building 
subsequently  destroyed  should  be  insured,  was  an  evasion  of  the 
clause  of  the  policy  that  plaintiff  should  be  entitled  to  recover  but 
two-thirds  its  value.  I  am  unable  to  discover  any  evasion  of  the 
conditions. 

The  amount  which  the  plaintiff  shall  recover  in  case  of  loss  does 
not  depend,  in  any  degree,  upon  the  amount  named  in  the  policy. 
It  is  the  value  at  the  time  of  the  fire  that  controls  the  recovery.  It  is 
two-thirds  of  that  sum  that  plaintiff  recovers,  if  he  recovers  at  all. 

Second.  Was  plaintiff  entitled  to  recover  for  damage  done  the 
cellar  wall  by  the  fire  ? 

It  seems  to  me  that  the  injury  to  the  cellar  wall  was  fairly  covered 
by  the  policy ;  it  was  a  part  of  the  building  and  injured  by  the 
same  fire  that  destroyed  the  building.  If  it  is  not  included,  the 
chimney  would  be  also  excluded. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event,  unless  the  plaintiff  shall  stipulate  to  reduce  the 
judgment  to  two-thirds  the  amount  of  the  value  of  the  property 
destroyed,  believed  to  be  $733.33,  with  interest  from  January  21, 
1873.  If  the  plaintiff  shall  thus  stipulate,  the  judgment  i^  affirmed 
for  such  sum,  without  costs  of  the  appeal  to  appellants. 

Judgment  accordingly. 


DoDDS  V.  JoHNSOK,  Sheriff,  etc.,  appellant 

Chattel  mortgage — interest  of  mortgagor  itfter  default  —  lieenee  to  mortgagor 

to  eeU  mortgaged  property  —  Emdence, 

Plaintiff  held  a  chattel  mortgage  on  property  in  the  poBseesion  of  J.,  to  secure 
an  indebtedness  then  dae.  Defendant,  a  sheriff,  seized  and  sold  sach  prop- 
erty under  an  execution  against  J.  In  an  action  for  damages  for  such 
seiiure  the  complaint  alleged  that  plaintiff  was  owner  of  the  property. 
HM^  that  plaintiff  was  the  legal  owner  of  the  property,  and  under  the 
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allegation  in  the  complaint  of  ownenhip,  the  chattel  mortgage  and  other 
evidence  was  admissible  to  show  plaintiff's  right  of  possession. 
The  holder  of  a  chattel  mortgage  gave  the  mortgagor  in  possession  a  license  to 
sell  a  portion  of  the  property  from  time  to  time,  and  convert  the  proceeds  to 
his  own  use.  Sdd,  that  such  license  rendered  the  mortgage  void  as  against 
creditors  as  to  the  entire  mortgaged  property,  and  this  whether  such  lioense 
was  included  in  the  mortgage  or  was  a  separate  agreement. 

Appeal  from  a  judgment  in  favor  of  plaintiff^  entered  upon  the 
Terdict  of  a  jury,  at  the  Jefferson  circuity  in  September,  1872.  The 
action  was  brought  against  the  defendant,  James  Johnson,  to 
recover  tife  value  of  certain  goods  levied  upon  and  sold  by  him  as 
sheriff  of  Jefferson  county.  The  facts  sufficiently  appear  in  the 
opinion. 

P.  C.  Willianis,  for  appellant 
Myers  &  Morris^  for  respondent. 

MuLLiN,  P.  J.  John  Dodds,  on  the  27th  of  April,  1869,  executed 
and  delivered  to  his  father,  Michael  Dodds,  the  plaintiff  in  this 
action,  a  chattel  mortgage  upon  liquors  and  furniture  in  the  hotel 
kept  by  him  at  the  Oxbow  in  said  county,  together  with  wood  in 
the  wood-house  belonging  to  said  hotel,  and  ice  in  the  ice-house. 

The  mortgage  was  given  to  secure  the  plaintiff  for  certain  debts 
of  the  mortgagor,  which  said  plaintiff  had  paid  or  became  liable  to 
pay.  There  were  three  notes  held  by  Brandy,  Beynolds  &  Co., 
amounting  to  1375,  a  note  given  to  William  Hall,  on  which  there 
was  due,  at  the  date  of  the  mortgage,  about  1142,  and  $200  owing 
to  Merkwick  &  Laidlow,  which  was  then  due. 

The  mortgage  does  not  in  terms  give  to  the  mortgagee  any 
right  of  possession,  but  it  provides  that  if  the  mortgagor  does  not 
pay  said  debts  and  hold  said  mortgagee  harmless,  he  may  take  pos- 
session and  sell,  as  he  may  do  when  he  feels  himself  insecure.  The 
mortgage  was  filed  May  1,  1869.  The  mortgagee  authorized  the 
mortgagor,  after  the  mortgage  was  given,  to  sell  the  liquor,  and  to 
use  or  sell  the  wood  and  ice,  and  the  mortgagee  knew  that  the 
mortgagor  was  selling  the  liquor  and  using  and  selling  the  wood, 
and  that  he  used  the  proceeds  in  his  business. 

The  defendant,  by  virtue  of  an  execution  issued  on  a  judgment, 
recovered  by  Oeorge  C.  Burdett  and  others  against  the  mortgagor, 
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seized  a  large  share  of  the  property  covered  by  said  mortgage  and 
sold  the  same,  and  for  such  seizure  and  sale  the  plaintiff  brings  this 
action. 

The  mortgage  covers  eighteen  beds,  bedsteads  and  bedding.  The 
sheriff  levied  on  and  sold  bed- ticks,  bedsteads,  mattresses,  sixty-five 
pounds  of  geese  feathers  and  a  quantity  of  hens'  feathers.  The 
property  levied  upon  was  sold  in  one  parcel  by  the  sheriff. 

On  the  trial  the  defendant  objected  to  the  introduction  of  the 
mortgage,  and  any  other  evidence  for  the  purpose  of  showing  pos- 
session or  the  right  to  the  possession  of  the  mortgaged  property  iu 
the  plaintiff.  This  objection  was  overruled  and  defendant's  counsel 
excepted.  The  same  objection  was  renewed  when  the  plaintiff 
proposed  to  prove  a  levy  by  defendant's  deputy,  and  there  was  the 
same  objection,  ruling  and  exception.  The  defendant  moved  for  a 
nonsuit  on  the  grounds :  Isi  That  plaintiff  had  not  shown  posses- 
sion or  the  right  to  possession  of  the  property  in  question. 
2€L  That  the  consent  of  the  mortgagee  that  the  mortgagor  might 
sell  and  use  a  part  of  the  property  rendered  the  mortgage  fraudu- 
lent and  void  as  against  the  creditors  of  the  mortgagor. 

The  plaintiff  alleged  in  his  complaint  that  he  owned  the  property 
described  therein,  and  as  the  right  to  possession  follows  the  title  it 
was  equivalent  to  an  allegation  of  a  right  to  possession.  In  the 
cases  referred  to  by  the  defendant's  counsel  in  their  points  in  which 
an  allegation  of  the  possession  or  right  to  the  possession  was  held 
necessary,  there  was  no  allegation  of  ownership  in  the  plaintiff,  and 
the  possession  and  right  to  possession  were  in  some  one  else. 

By  the  terms  of  the  mortgage  in  question,  plaintiff  has  not  the 
right  to  the  possession  of  the  mortgaged  property,  except  as  it  is 
implied  from  the  right  to  enter  and  take  it  if  default  is  made  in 
performing  the  conditions  of  the  mortgage.  Hall  v.  Sampsotiy  35 
N.  Y.  274. 

As  I  understand  the  mortgage,  two  of  the  notes  that  the  mort- 
gage was  given  to  secure  were  actually  due.  The  mortgage,  after 
reciting  that  it  was  given  to  secure  three  notes  given  to  Brandy  & 
Co.,  proceeds  as  follows :  ''  And  also  a  note  given  to  William  Hall, 
on  which  there  is  now  due  about  1142,  and  also  one  for  1200,  owing 
by  me  to  Merkwick  &  Laidlow,  on  which  there  is  now  due  or  back 
$200."  There  is  no  evidence  in  the  case  to  show  that  said  debts 
were  not  actually  due  and  owing  at  the  date  of  the  mortgage,  and 
if  they  were  then  due,  the  moilgagor  had  no  interest  in  the  prop- 

VoL.  m,  N.  Y.  Kbp.  —28 
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erty  that  could  be  levied  on  and  sold.  It  follows  that  when  the 
levy  was  made,  the  plaintiff  was  the  legal  owner  of  the  mortgaged 
property.  The  ruling  as  to  the  suflSciency  of  the  complaint  and 
the  competency  of  the  evidence  objected  to  was  right.  The 
learned  judge  erred  in  refusing  to  nonsuit  the  plaintiff  on  the 
ground  that  the  mortgage  was  fraudulent  and  void  by  reason  of 
the  permission  given  to  the  mortgagor  to  sell  and  use  a  part 
of  the  property  sold,  and  to  apply  to  his  own  use  the  proceeds  of 
that  which  he  might  sell.  Such  a  license  renders  the  mortgage 
fraudulent  and  void  as  against  the  creditors  of  the  mortgagor. 
Oriswold  v.  Sheldon,  4  N.  Y.  580.  It  makes  no  difference  whether 
the  license  is  in  the  mortgage  or  is  a  separate  arrangement. 
Edgell  v.  Hart,  9  N.  Y.  216.  It  was  held  in  Russell  v.  Winne,  37 
N.  Y.  591,  that  such  a  license  as  to  a  part  of  the  property  mort- 
gaged rendered  the  mortgage  wholly  void.  When  the  motion  for 
a  nonsuit  was  made,  this  license  was  clearly  proved  by  the  par- 
ties to  the  mortgage,  and  there  was  no  evidence  to  the  contrary, 
nor  any  that  created  a  doubt  or  suspicion  as  to  the  consent  to  sell 
and  use  portions  of  the  property  having  been  given. 

Although  fraud  is  a  question  for  the  jury,  yet  when  there  is  no 
conflict  of  evidence  in  regard  to  the  facts,  proving  the  fraud,  it  is 
the  duty  of  the  court  to  nonsuit  the  plaintiff. 

Under  such  circumstances,  it  would  be  the  duty  of  the  court 
to  set  aside  the  verdict  should  the  jury  find  the  transaction  free 
from  fraud.     Oriswold  v.  Sheldoriy  4  N.  Y.  580,  and  cases  cited. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 

abide  the  event 

Judgment  reversed  and  new  trial  ordered. 
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B.  was  geoeral  agent  of  his  wife  in  canying  on  the  painting  basinesa.  In  her 
name  he  leased  for  one  year  certain  premises  which  were  used  in  the  paint- 
ing business.  To  this  lease  his  wife  assented,  and  the  rent  was  paid  hy 
checks  signed  with  her  name  and  bj  her  authority.  Held,  that  a  renewal  of 
the  lease  for  another  year  by  the  husband,  even  though  made  without  the 
authority  or  consent  of  the  wife,  the  lessor  having  no  notice  thereof,  would 
render  her  liable  for  the  rent. 
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Appeal  from  a  jndgment  of  the  Onondaga  county  court  affirm- 
ing a  judgment  rendered  by  a  justice  of  the  peace  in  favor  of  plain- 
ti£E.    The  facts  sufficiently  appear  in  the  opinion. 

Hunt  £  Weaver,  for  appellant 
Irving  O.  Vann,  for  respondent. 

MuLLiK,  P.  J.  The  defendant,  Aveline  Beer,  was  sued  before  a 
justice  of  the  peace  of  the  county  of  Onondaga  for  a  balance  due 
the  plaintiff,  Henry  A  Dillaye,  for  the  rent  of  a  shop  in  the  city  of 
Syracuse. 

The  defendant  testified  that  she  was  a  married  woman  haying  a 
separate  estate;  that  her  husband  had  the  management  of  her  prop- 
erty, and  acted  for  her  by  her  authority ;  that  she  carried  on  a  paint 
ehop  in  the  first  ward  of  Syracuse,  and  had  no  other  shop  and 
never  had  one  in  the  building  for  the  rent  of  which  this  action  is 
brought  Her  husband  carried  on  that  shop  in  his  own  name.  In 
May,  1868,  a  lease  was  executed  by  the  plaintiff  to  the  defendant  of 
the  shop  in  question  for  one  year,  and  it  was  signed  by  defendant 
by  her  husband  as  her  agent  Just  before  the  end  of  the  year 
plaintiff  applied  to  the  agent  to  know  whether  he  wanted  to  rent 
the  building  for  another  year,  and  he  said  he  did.  The  rent  of  the 
first  year  was  mostly  paid  by  defendant's  checks,  and  the  rent  of  the 
second  year  was  paid  in  the  same  way,  so  long  as  it  was  paid. 

William  Beer  was  called  in  behalf  of  defendant,  and  testified  that 
lie  was  not  agent  for  his  wife  in  respect  to  the  business  carried  on 
in  the  shop  rented  of  plaintiff.  It  was  conducted  by  witness  and  one 
Sparka  He  told  plaintiff  that  he  and  Sparks  were  carrying  on  the 
business,  that  his  wife  had  no  more  to  do  with  the  business,  and  he 
paid  the  rent  to  the  end  of  the  first  year.  His  wife  assented  to  his 
signing  the  lease  for  the  first  year,  and  he  drew  the  checks  for  the 
rent  in  her  name  by  her  authority.  He  had  no  authority  to  extend 
the  lease. 

Plaintiff  testified  that  he  had  no  such  conyersation  with  Beer  as 
was  testified  to  by  him. 

The  justice  rendered  judgment  in  fayor  of  the  plaintiff  for  the 
balance  of  the  rent,  and,  on  appeal,  the  county  court  of  Onondaga 
affirmed  it 

When  a  general  agency  is  proved  it  devolves  on  the  principal, 
seeking  to  avoid  responsibility  for  the  act  of  the  agent,  to  show  that 
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the  act  was  beyond  the  scope  of  the  agency,  and  that  the  party  who 
insists  on  the  validity  of  the  act  of  the  agent  knew  of  the  want 
of  power.  Story  on  Agency,  116  to  120,  and  note ;  Paley  on  Agency, 
199,  and  note. 

Beer  was  held  out  and  acted  as  the  general  agent  of  the  defend- 
ant; he  entered  into  the  lease  of  1868  for  her,  and  in  her  name  he 
gave  her  check  for  the  rent;  the  business  carried  on  was  the  same 
as  in  the  shop  in  the  first  ward.  The  plaintiff  had  every  reason  to 
suppose  that  the  renewal  of  the  lease  was  for  the  benefit  of  the 
defendant^  and  if  plaintiff  is  believed,  he  had  no  notice  whatever 
that  the  renewal  was  not  within  the  power  of  the  agent. 

The  question  is  not  in  these  cases  so  much  what  power  the 
agent  in  fact  has,  as  what  power  the  public  has  the  right  to  believe 
he  has.  The  judgment  of  the  county  court  and  justice  should  be 
affirmed.  « 

Judgment  affirmsd. 
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InmiranM — Itfe  poliey  — faise  statements  in  application  — token  they  amnd 

policy. 

An  applicant  for  insurance  on  his  life,  stated  that  he  had  no  disease  of  the 
kidneys  or  bladder,  and  that  he  had  not  had  anj  sickness  witbin  the  last  ten 
years.  His  family  physician  stated  that  he  had  two  years  previously  pre- 
scribed for  the  applicant  for  bilious  f ever,  and  that  the  applicant  had  no 
symptoms  of  disease  of  the  liyer  or  kidneys,  or  any  organic  disease.  The 
applicant  signed  an  agreement  that  the  answers  should  form  the  basis  of 
the  contract  between  himself  and  the  insurance  company,  and  a  statement 
that  he  knew  that  if  untrue  they  would  avoid  the  policy.  For  some  years 
previous  to  the  time  of  application  applicant  had  had  an  affection  of  the  kid- 
neys, but  his  family  physician  and  other  physicians  testified  that  it  was  not 
organic.  Applicant  died  of  an  over-dose  of  laudanum.  HM,  that  the  state- 
ments as  to  kidney  disease  were  untrue  and  avoided  the  policy. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at  general 
term,  upon  a  motion  for  a  new  trial  by  the  plaintiff  Oscar  F.  Brit- 
ton,  who  was  nonsuited  at  the  circuit  The  facts  appear  in  the 
opinion. 
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MuLLiK,  P.  J.  This  action  was  brought  to  recoyer  the  sum  of 
$2,000  upon  a  policy  of  insurance  issued  by  the  defendant  upon 
the  life  of  one  George  J.  M.  Andrews,  dated  the  19th  of  April, 
1869. 

The  insured  died  on  the  2dd  day  of  June,  1870,  at  the  city  of 
Philadelphia,  from  the  effects  of  an  over-dose  of  laudanum.  Before 
his  death  he  had  been  declared  a  bankrupt,  and  his  assignee  had 
sold  and  transferred  the  said  policy  to  the  plaintiff,  by  whom  this 
action  was  brought 

By  the  regulations  of  the  company,  applicants  were  required  to 
answer  certain  specific  questions  in  regard  to  their  health  and 
whether  they  had  certain  enumerated  diseases.  Questions  on  the 
same  subject  were  put  to  the  family  physician  and  to  a  personal 
friend  of  the  applicant,  and,  upon  the  answers  to  those  questions, 
the  officers  of  the  company  determined  whether  they  would  insure 
the  applicant's  life. 

The  concluding  question  of  the  series  put  to  Andrews  on  the  appli- 
cation was,  as  to  whether  he  was  aware  that  any  untrue  or  fraudu- 
lent allegation  made  in  effecting  the  insurance  rendered  the  policy 
void,  and  he  answered  that  he  was.  He  accompanied  his  answer 
with  the  agreement  signed  by  him  that  the  answers  made  by  him- 
self, his  physician  and  friend  should  be  the  basis  of  the  contract 
between  himself  and  the  company. 

The  following  is  question  numbered  10  of  the  series  put  to  the 
applicant :    "  Has  the  party  had  since  childhood  disease  of  the  ^ 

heart,  ♦  ♦  ♦  liyer  complaint,  bilious  colic,  paralysis,  ♦  ♦  ♦ 
disease  of  the  kidneys  or  bladder,  and  which  ?  "  To  this  question 
he  answered  No. 

Question  No.  11  was :  "  Has  the  party  had  any  sickness  within 
the  last  ten  years,  and  if  so  what  ?  "    To  this  he  answered  lio. 

Question  No  12  was :  ^'  Has  the  party  now  any  disease  or  dis- 
order, if  so  what  ?  "    To  this  he  answered  No, 

William  Baker,  the  friend  of  Andrews,  was  asked  whether  he 
^knew  or  had  heard  that  the  applicant  was  ever  afflicted  with 
rheumatism,  etc.,  *    *    *  or  any  other  disorder  tending  to  shorten    - 
life  ?  "    He  answered  No. 

He  was  also  asked  whether  he  esteemed  the  applicant  a  healthy 
man  and  free  from  any  circumstance  tending  to  shorten  life.  And 
he  answered  no.    He  was  also  asked  whether  he  knew  of  any  reason 
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not  alluded  to  in  the  questions  put  to  him  why  the  applicant  was 
not  safely  insurable  ?    He  answered  he  did  not. 

The  physician  was  asked  for  what  disease  he  had  prescribed  for 
the  applicant  and  when?  He  answered  that  he  had  two  years 
before  for  bilious  fever.  He  was  also  asked  whether  the  applicant 
had  at  any  time  dropsy,  bilious  colic,  palsy,  symptoms  of  disease  of 
the  liver  or  kidneys  or  any  organic  disease,  and  he  replied  he  had 
not.  He  was  asked  whether  the  applicant  had  any  predisposition 
to  any  disease  hereditary  or  otherwise,  and  if  so,  what?  and  he 
answered  none.  He  was  also  asked  whether  he  believed  the  appli- 
cant to  be  at  the  time  of  answering  the  question  in  good  healthy 
and  replied  that  he  did. 

On  the  trial  it  was  proved  by  the  physician  who  attended  the 
insured  in  his  last  illness  that  he  was  afflicted  with  inflammation  of 
the  kidneys,  and  that  had  caused  gravel.  He  was  dropsical,  and,  in 
the  opinion  of  this  physician,  his  disease  was  of  long  standing,  that 
it  would  cease  for  a  time,  and  when  the  patient  got  cold  it  would 
return  again. 

The  wife  of  Andrews  testified  that  her  husband  was  very  sick  in 
the  spring  of  1867,  about  a  fortnight.  The  disease  was  kidney 
complaint.  After  that  he  took  medicine  for  the  kidneys,  and  was 
troubled  with  them.  He  had  another  attack,  she  thought,  in  1868 ; 
he  continued  to  take  medicine  for  his  kidneys  to  the  time  of  his 
death. 

Dr.  BrinkerhofF  testified  that  he  attended  Andi*ews  in  1866,  and 
thought  at  that  time  his  secretions  were  all  deranged,  he  was  very 
sick,  and  after  that  witness  prescribed  for  him  for  a  disordered  condi- 
tion of  kidney  and  liver,  and  sometimes  of  the  stomach.  The  disease 
for  which  witness  treated  him,  when  he  was  very  sick,  was  not  exactly 
bilious  fever.  There  was  derangement  of  the  liver  and  biliousness 
arising  from  that ;  it  was  temporary  not  organic ;  he  could  not  say 
there  was  any  real  disease ;  Andrews  was  subject  to  attacks  of  liver 
and  kidney  quite  often. 

Dr.  Armstrong,  the  family  physician  of  Andrews,  to  whom  the 
questions  were  addressed  by  the  company,  and  upon  the  answers  to 
which  the  risk  was  taken,  testified  that  Andrews  was  very  sick  in 
1867,  from  derangement  of  the  liver  and  want  of  secretions  of  the 
kidneys.  The  secretions  of  the  liver  had  become  obstructed  by 
reason  of  the  condition  the  system  was  in ;  attended  him  off  and  on 
for  two  years ;  prescribed  for  him  again  for  same  disease  in  1868.    i 
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The  witness  was  called  on  to  explain  why,  with  the  knowledge  he 
had  of  Andrews'  condition  in  April,  1867,  he  should  have  answered 
the  questions  put  to  him  by  the  company  as  he  did,  and  the 
explanation  is  very  discreditable  to  him  as  a  physician  and  a  man. 
He  attempted  in  his  evidence  to  excuse  his  answers  to  the  company 
by  saying  that  he  knew  the  applicant's  condition,  and  told  him 
when  he  applied  to  him  to  answer  the  questions  of  the  company 
that  he  could  not  answer  them  truthfally  and  favorably  to  the 
application,  but  as  his  application  for  insurance  had  once  before 
been  favorably  received  by  the  company,  he  would  leave  with  the 
company  to  take  the  risk  or  not,  he  answering  the  questions  favor- 
ably for  the  applicant.  When  he  said  in  answer  to  the  questions 
of  the  company  that  Andrews  did  not  have  any  of  the  diseases 
mentioned  in  the  question  or  any  tendency,  he  meant  he  (Andrews) 
had  no  organic  disease  nor  any  tendency  to  such  a  disease,  but  I 
understand  the  witness  to  concede  that  A.  had  a  functional  disease 
of  the  liver  and  kidneys.  Other  evidence  was  given  to  the  same 
effect. 

On  the  part  of  the  plaintiff  Dr.  Pease  was  called,  who  testified 
that  he  examined  Andrews  for  the  defendant  in  1869;  made  a  care- 
ful examination  and  was  told  by  Andrews  of  the  appearance  and 
condition  of  his  urine,  and  of  pain  in  his  back,  and  concluded  there 
was  no  organic  disease  of  the  liver,  kidneys  or  bladder;  that  the  con- 
dition of  those  organs  did  not  indicate  that  they  were  diseased.  Dr. 
Briggs  testified  that  he  examined  Andrews  in  1867,  for  the  defend- 
ant, and  found  no  indication  of  kidney  complaint;  he  came  to  the 
conclusion  that  the  life  was  healthy.  Sediment  in  urine  is  no  indi- 
cation of  any  organic  disease  of  the  kidney ;  it  may  be  evidence  that 
the  kidneys  are  doing  their  work,  throwing  off  the  bad  matter  of  the 
system. 

K  a  man  is  afflicted  every  year  by  trouble  of  his  kidneys,  and  his 
water  becomes  thick  with  reddish  sediment,  and  he  frequently  takes 
medicine  for  it^  and  within  two  years  gravel  sets  in,  disease  of  the 
kidneys  would  be  indicated;  but  not  an  organic  disease.  An  accu- 
rate opinion  as  to  a  disease  of  the  kidneys  cannot  be  formed  from 
an  inspection  of  the  water;  it  must  be  examined  by  the  microscope 
and  bv  chemical  tests. 

If  the  question  to  be  determined  was  whether  Andrews  had  any 
organic  disease  of  the  liver,  kidneys  or  bladder,  it  should  have  been 
submitted  to  the  jury,  as  upon  it  there  was  conflicting  evidence. 
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That  was  not  the  questioD.  It  was,  whether  he  had  disease  of 
those  organs,  or  of  either  of  them ;  and  fair  dealing  demanded  that 
the  facts  relating  to  the  condition  of  those  organs  should  have  been 
disclosed.  If  a  disease  is  functional  merely,  that  confines  a  man  to 
his  bed  every  few  months  and  makes  him  very  sick,  and  requires 
the  fblmost  constant  use  of  medicines  to  keep  the  kidneys,  etc.,  in 
order,  the  company  that  is  called  upon  to  stake  money  on  his  life 
should  know  it  A  functional  disease  that  makes  a  man  very  sick 
may  endanger  his  life,  or  at  least  may  suddenly  pass  from  a  func- 
tional to  an  organic  disease. 

Again,  Andrews  falsely  told  the  company  that  he  had  not  had 
any  sickness  within  the  preceding  ten  years. 

The  physician,  howeyer,  answered  the  question  by  saying  he  had 
had  bilious  fever  within  that  time.  If  that  had  been  the  only  dis- 
ease he  had  had  within  the  ten  years,  the  answer  of  Andrews  would 
not  have  been  fatal  to  the  policy ;  but  Andrews'  wife  and  daughter 
testify  that  he  had  been  sick  twice  within  ten  years  with  disease  of 
the  kidneys.  Neither  of  these  sicknesses  was  communicated  to  the 
company. 

These  misrepresentations  or  concealments  are  fatal  to  the  policy. 
The  evidence  in  regard  to  them  is  uncontradicted  and  unexplained, 
and  it  was  the  duty  of  the  judge  of  the  circuit  to  nonsuit  the 
plaintiff. 

The  motion  for  a  new  trial  must  be  denied,  and  judgment  ordered 

for  the  plaintiff  on  the  verdict. 

Judgment  accordingly. 


People  ex  rel  Flandebs  et  al,  appellants,  v.  Haines  et  al.,  com- 
missioners. 

Certiorari — token  granted — wTuU  reviewable  under. 

By  Laws  1869,  chap.  888,  commisBioners  are  directed  to  be  appointed  for  the 
purpose  of  draining  certain  low  lands  in  Niagara  oountj,  and  aaseasing  the 
expense  upon  the  property  benefited.  From  the  assessments  of  the  commis- 
sioners an  appeal  is  authorized  to  the  county  court,  provided  the  same  is 
brought  within  ten  days.  Certain  persons  who  were  dissatisfied  with  assess- 
ments made  by  the  commissioners  after  the  ten  days  allowed  for  appeal  had 
elapsed,  sought  to  review  the  assessments  by  a  common-law  writ  of  certiorari. 
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Mdd,  (1)  that  the  right  to  sach  writ  was  not  taken  away  bj  the  statute ; 
(2)  bnt  upon  it  the  court  could  not  review  matters  of  fact  belonging  to  the 
eommissioners  to  determine,  but  would  onlj  interfere  where  it  was  shown 
that  the  commissioners  acted  upon  some  erroneous  principle  or  violated  some 
legal  right. 

Appeal  from  an  order  of  the  special  term  setting  aside  a  writ  of 
certiorari 

On  the  petition  of  Cyras  W.  Swan  and  others,  Jesse  P.  Haines 
and  Lnther  Forsyth  were,  on  the  12th  day  of  May,  1870,  appointed 
by  the  county  judge  of  Niagara  county,  commissioners  for  draining 
certain  low  and  wet  lands  in  the  towns  of  Wilson  and  Cambria,  in 
said  county,  under  and  in  pursuance  of  chap.  888  of  the  Laws  of 
1869.  Said  commissioners  thus  appointed,  qualified  and  entered 
upon  the  performance  of  their  duties  as  such,  and  on  or  about  the 
16th  day  of  July,  1870^  met  as  such  commissioners  and  decided  that 
it  was  necessary  for  the  public  health  and  for  the  benefit  of  certain 
low  wet  lands  in  said  towns  that  the  Twelve  Mile  creek  be  widened 
and  deepened,  and  tnree  ditches  dug  emptying  into  said  creek. 
They  thereupon  proceeded  to  make  the  necessary  maps  and  surveys 
and  an  estimate  of  the  necessary  expenses  of  making  such  ditches, 
etc.,  which  were  assessed  or  apportioned  upon  certain  lands  deemed 
to  be  benefited  thereby ;  they  also  entered  into  contracts  with  various 
persons  for  digging  such  ditches  and  widening  said  creek,  and  such 
progress  was  made  with  the  work  that  on  the  6th  day  of  September, 
1871,  the  same  was  entirely  completed  with  the  exception  of  a  small 
and  insignificant  portion.  The  said  commissioners  retained  in  their 
possession  all  the  papers,  maps,  surveys,  estimates  and  assessments 
and  apportionments  appertaining  to  or  growing  out  of  their  duties 
as  such  commissioners,  until  the  6th  day  of  September,  1871,  when 
they  filed  a  portion  of  the  same  in  the  office  of  the  clerk  of  the 
county  of  Niagara,  and  commenced  notifying  the  parties,  against 
whom  they  had  apportioned  the  expenses  of  the  improvement,  of 
the  amounts  assessed  to  them.  The  relators,  Lyman  Flanders  aiUl 
eighteen  others,  on  the  18th  of  September,  1871,  appealed  from  such 
assessment  to  the  county  judge  of  Niagara  county.  This  appeal 
was  on  the  24th  day  of  October,  1871,  dismissed  by  order  of  the 
county  court  of  said  county,  on  the  ground  that  by  chapter  303  of 
the  Laws  of  1871,  amending  the  above-named  chapter  888  of  the 
Laws  of  1869,  such  appeal  should  have  been  to  the  county  court 
instead  of  the  county  judge.  At  the  time  this  order  was  made  the 
Vol.  Ill,  N.  Y.  Rbp.  —  29 


226  FOUETH  DEPAETMBNT, 

People  ex  rel.  Flanden  y.  Haines. 

time  for  appealing  had  expired,  and  no  new  appeal  could  be  taken. 
From  this  order  the  relators  appealed  to  the  general  term  of  the 
supreme  couri;  for  the  fourth  department ;  which  court,  at  the  gen- 
eral term  held  in  March,  1872,  affirmed  said  order  upon  the  same 
ground  taken  by  the  county  court. 

The  relators  then  applied  ez  parte  at  a  special  term  of  the  su- 
preme court  held  in  and  for  the  county  of  Erie,  by  Mr.  Justice 
Dakibls,  and  on  the  28th  day  of  August,  1872,  obtained  an  order 
for  the  writ  of  certiorari  herein,  to  said  commissioners.  At  a  sub- 
sequent special  term  of  this  court  held  at  Buffalo  on  the  17th  day 
of  June,  1873,  by  Mr.  Justice  Barkbb,  the  writ  was  dismissed  on 
the  ground  that  the  same  had  been  improvidently  granted.  The 
relators  now  appeal  to  this  court  from  such  order  of  dismissal. 

Wm.  8.  FameU,  for  appellants.  The  court  had  power  to  issue  the 
writ,  notwithstanding  the  right  of  appeal  to  the  county  court. 
People  V.  Haines,  49  N.  Y.  587 ;  Bz  parte  Heath,  3  Hill,  42 ;  Wood 
V.  Randall,  5  id.  264;  Oomstock  v.  Porter,  5  Wend.  98  ;  Matter  of 
Mount  Morris  Square,  2  Hill,  14 ;  8.  £  W.  R.  R.  Co.  v.  McCoy,  5 
How.  378 ;  People  v.  Supervisors  of  Queens,  1  Hill,  195 ;  People  v. 
Covert,  id.  674 ;  Ex  parte  Mayor  of  Albany,  23  Wend.  277.  A  com- 
mon-law certiorari  brings  up  the  whole  case  and  the  court  may  de- 
cide upon  the  merits.  People  y.  Assessors  of  Albany,  40  N.  Y.  154; 
P^ple  y.  Board  of  Police,  39  id.  506 ;  MuUins  y.  People,  24  id.  399 ; 
Smft  V.  City  of  Poughkeepsie,  37  id.  511 ;  Baldvfin  y.  City  of  Buf» 
faJlo,  35  id.  375 ;  PeopU  v.  Smith,  45  id.  776. 

£.  F.  A  0.  W.  Bowen,  for  respondents. 

Gilbert,  J.  We  are  of  opinion  that  the  court  below  properly 
exercised  its  discretion  in  quashing  the  writ  of  certiorari.  The  pa- 
pers show  that  the  work  has  been  completed  more  than  two  years, 
and  that  th^  respondents  haye  discharged  their  duties  as  commis- 
sioners and  haye  filed  the  papers  containing  their  official  proceed- 
ings in  the  office  of  the  county  clerk  as  required  by  law.  The  writ, 
therefore,  should  probably  have  been  directed  to  the  clerk,  as  well 
as  to  the  respondents.  But  assuming  the  writ  to  be  regular,  it 
would  not  have  been  in  accordance  with  public  policy,  or  with  the 
intention  of  the  legislature  expressed  in  the  act,  to  overhaul  their 
proceedings  after  the  lapse  of  so  long  a  period,  except  for  plain  and 
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urgent  reasons.  The  papers  set  forth  no  error  of  which  the  relators 
can  complain,  exoept  such  as  have  arisen  from  the  imposition  of  the 
assessment  upon  the  lands  owned  by  them  respectiyely.  Upon  this 
subject  the  allegation  is  that  their  lands  have  not  been  benefited  at 
all  by  the  improvement,  and  that  if  any  benefit  can  be  deemed  to 
have  accrued  to  them,  they  have  been  disproportionately  assessed  for 
the  expense  of  the  work.  Enough  is  not  shown,  however,  to  au- 
thorize a  review  by  this  court  of  the  action  of  the  commissioners  in 
this  respect  The  statute  (Laws  1869,  chap.  888,  §  10)  expressly 
commits  the  whole  subject  of  the  assessment  to  the  judgment  of  the 
commissioners  in  the  first  instance,  and  provides  for  the  correction 
of  all  errors  in  the  assessment  by  an  appeal  to  the  county  court, 
provided  such  appeal  is  brought  within  ten  days  after  service  by  the 
commissioners  of  a  notice  which  the  act  specifies. 

!No  appeal  having  been  taken  to  the  county  court  within 
the  time  limited  by  the  act,  the  relators  have  lost  the  larger 
remedy  which  the  statute  gave  them,  and  must  now  be  con- 
fined to  the  relief  which  according  to  the  rules  of  this  court 
can  be  afforded  them  upon  a  certiorari.  It  has  long  been 
settled  that  this  court  cannot  in  such  a  proceeding  review  the 
determination  of  the  commissioners  that  the  relators'  lands  have 
been  benefited,  or  in  respect  to  the  sums  assessed.  These  are  mat- 
ters of  fact,  which  belong  to  the  commissioners  exclusively  to  deter- 
mine, and  it  is  only  where  it  is  shown  that  they  have  acted 
upon  some  erroneous  principle  or  violated  some  legal  right,  that  the 
court  can  interfere  with  their  decision.  Re  Broadway  wideningy  63 
Barb.  574,  594.  Nothing  of  that  kind  appears  in  the  papers  before 
us.  While,  therefore,  we  agree  with  the  learned  counsel  for  the 
relators  that  the  common-law  remedy  by  the  writ  of  certiorari  has 
not  been  taken  away  by  the  statute,  we  think  the  discretionary 
power  of  granting  it  ought  not  to  have  been  exercised  in  this  case. 

The  order  appealed  from  is,  therefore,  affirmed,  with  costs. 

Order  affirmed. 
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PooLES  ei  al.  y.  Gubtiss,  appellant. 
SMdenee — to  affect  eredU  of  witnsM — taking  usury. 

At  the  trial  of  an  action  to  set  aside  a  mortgage  as  uBurious.  a  witness  for  the 
defense  who  had  acted  for  defendant  in  the  negotiation  of  the  mortgage, 
was  questioned  as  to  whether  he  •  had  not,  on  other  loans  bj  defendant  to 
other  parties,  taken  notes  from  them  for  sums  in  excess  of  legal  interest 
paid  to  defendant,  ffeldy  that  the  evidence  was  inadmissible  for  the  pur- 
pose of  affecting  the  credit  to  be  given  to  witness. 

Appeal  by  the  defendant,  Harry  Curtiss,  from  an  order  denying 
a  motion  for  a  new  trial,  and  also,  from  a  judgment  in  favor  of  the 
plaintiffs,  John  Pooler  and  Levantia  Pooler,  his  wife.  The  facts 
appear  sufficiently  in  the  opinion. 

J.  A.  <t  0,  B.  Steele  and  Francis  Kernan,  for  appellant 

Earl  dk  Smith,  for  respondents. 

MuLLiK,  P.  J.  This  action  was  brought  to  set  aside  a  moHgage 
given  by  John  Pooler  and  wife  to  the  defendant  for  the  sum  of 
1731.52,  as  being  illegal  and  void  for  usury. 

Mrs.  Pooler  desired  to  procure  title  to  the  pi-emises  described  in 
the  mortgage,  which  had  been  purchased  on  a  foreclosure  sale  of  a 
prior  mortgage  thereon  by  S.  M.  &  A.  Eichmond,  and  for  which 
they  had  paid  the  sum  of  1731  or  thereabouts,  and  they  agreed  with 
Mrs.  Pooler  to  convey  the  premises  to  her  on  being  paid  the  amount 
paid  by  them  for  the  same. 

The  husband,  not  having  the  money  to  pay  for  said  premises, 
applied  to  the  defendant  to  loan  him  the  amount  due  to  the  Messrs. 
Bichmond,  and  he  and  his  wife  would  secure  the  loan  by  a  mort- 
gage on  the  premises,  in  which  there  should  be  inserted  a  covenant 
of  his  wife  to  pay  said  mortgage. 

The  defendant  had  not  then  the  money  but  expected  to  have  it, 
and  told  Pooler  he  wanted  more  than  seven  per  cent  for  the  use  of 
it,  and  that  he  must  see  his  son,  D.  J.  Curtiss,  as  to  that. 

Pooler  called  on  the  son  and  requested  him  to  aid  in  raising  the 
money,  and  he  promised  to  do  so  for  five  per  cent  on  the  sum 
loaned.    This  Pooler  agreed  to  pay.     Pooler  soon  after  saw  the 
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defendant,  and,  in  answer  to  a  question  put  by  d^endant.  Pooler 
told  him  he  had  seen  his  son  and  arranged  with  him  as  to  the  excess 
above  legal  interest.  The  defendant  then  told  him  he  oould  have 
the  money. 

In  a  short  time  defendant  notified  Pooler  that  he  had  the  money, 
and  it  was  then  arranged  that  defendant  should  go  to  Little  Falls 
and  complete  the  loan.  Defendant  employed  an  attorney  and  went 
with  him  to  Little  Falls,  and  then  the  loan  was  made  and  the  mort- 
gage given*  After  these  things  were  done  defendant  called  Pooler's 
attention  to  the  amount  to  be  paid  to  his  son,  and  Pooler  then  gave 
a  note  for  the  amount  and  delivered  it  to  defendant  This  note  was 
retained  by  defendant,  and  it  was  afterward  paid  to  him.  This  is 
substantially  the  case  made  by  the  plaintiff's  witnesses.  Theare  are 
many  other  facts  proved  bearing  upon  the  question  of  usury  that 
are  not  necessary  to  be  stated  in  the  view  we  take  of  the  case. 

The  defendant  denies  that  the  negotiation  for  the  loan  was  as 
stated  by  the  plaintiff's  witnesses.  He  testifies  that  he  did  not  enter 
into  any  agreement  to  receive  more  than  lawful  interest  for  the  use 
of  his  money ;  he  did  not  know  of  any  agreement  between  Pooler 
and  his  son,  that  the  son  should  receive  any  thing  for  aiding 
to  procure  the  money,  and,  although  he  knew  Pooler  gave  the 
son  a  note,  he  did  not  know  it  was  for  aiding  in  procuring  the  loan. 
The  son  was  indebted  to  him  and  transferred  to  him  the  note  of 
Pooler  to  apply  on  such  indebtedness;  that  he  had  no  interest  in 
the  note  until  it  was  transferred  to  him  by  his  son. 

The  court,  upon  conflicting  evidence,  has  found  the  mortgage 
usurious  and  ordered  it  to  be  set  aside,  without  costs  to  either 
party. 

Under  these  circumstances  we  cannot  disturb  this  finding.  Unless, 
therefore,  some  error  was  committed  in  the  rulings  on  the  tiial  or 
in  denying  the  motion  for  a  new  trial  on  the  ground  of  newly-dis- 
covered  evidence,  the  judgment  must  be  affirmed. 

The  plaintiff's  counsel,  on  the  cross-examination  of  defendant's 
son,  was  permitted  by  the  court  to  inquire  of  the  witness  whether 
he  had  not,  on  loans  being  made  by  his  father  to  divers  other  persons 
at  different  times,  received  notes  of  the  borrowers,  as  was  done  in  this 
case,  for  the  excess  of  interest  paid  by  them  to  his  father  beyond  legal 
interest.  To  the  reception  of  this  evidence  defendant's  counsel  ex- 
cepted. I  cannot  agree  with  the  learned  judge  that  this  evidence  was 
competent  for  any  purpose.    It  is  conceded  that  the  evidence  was  not 
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competent  to  establish  usury  in  the  loan  to  Pooler.  Jackson  y. 
Smith,  7  Cow.  717;  SpenceUy  v.  DeMillotty  7  East,  108. 

But  it  was  held  to  be  admissible  as  bearing  on  the  credit  that 
should  be  giyen  to  the  witness.  In  support  of  the  competency  of 
the  evidence  for  this  purpose  we  are  referred  to  Ross  v.  Ackennan, 
46  TS.  Y.  210.  This  question  did  not  arise  in  that  case.  The  ques- 
tion there  was,  whether  defendant  could  prove  that  a  brother  of 
the  plaintiff  was  in  the  practice  of  borrowing  moAey  at  usurious 
rates  of  interest  It  was  excluded,  and  the  court  of  appeals  held  it 
to  have  been  properly  excluded.  Peceham,  J.,  says :  "  Even  if  Eeu- 
ben'^  (plaintiff's  brother)  ''were  the  real  plaintiff,  the  testimony  was 
inadmissible.  Usury  in  the  discount  of  this  note  could  not  be 
proved  by  showing  that  the  plaintiff  had  taken  usury  upon  other 
notes.  If  the  offer  were  made  with  a  view  to  impeach  the  witness, 
the  counsel  should  have  called  the  attention  of  the  court  to  that 
purpose.  So  of  the  offer  on  the  cross-examination  of  Reuben  Boss, 
Jr."  (plaintiff's  brother). 

This  language  was  understood  by  the  learned  judge  who  tried  this 
cause  as  deciding  that  the  evidence  offered  was  admissible  to  impair 
the  credit  to  be  given  to  the  witness  Beuben  Boss.  But  the  point 
was  not  in  the  case,  and  the  remark  of  Peceham,  J.,  that  ''if  the 
offer"  (of  the  evidence)  "was  made  with  a  view  to  impeach  the 
vritness  the  counsel  should  have  called  the  attention  of  the  court  to 
that  purpose,"  is  not  a  ruling  that  the  evidence  was  competent  for 
that  purpose.  Had  the  judge  so  decided  the  decision  would  have 
been  obiter  dictum  and  not  binding  on  us.  The  facts  which  the 
plaintiff's  counsel  was  permitted  to  elicit  from  defendant's  son,  on 
cross-examination,  were  so  far  collateral  that  had  he  denied  having 
taken  part  in  such  loans  witnesses  could  not  have  been  called  to  con- 
tradict him.  A  witness  may  be  asked  on  cross-examination  as  to  col- 
lateral matters,  which  if  admitted  by  him  have  a  tendency  to  impair 
the  credit  which  would  otherwise  be  given  to  his  evidence,  or 
affect  injuriously  his  general  character.  Transactions  or  say- 
ings, to  have  that  effect,  must  be  such  as  tend  to  show  such 
a  want  of  moral  principle  as  to  render  it  at  least  question- 
able whether  he  is  entitled  to  be  believed.  In  other  words,  the 
evidence  must  tend  to  show  a  want  or  defect  of  moral  character. 
People  V.  Blakeley,  4  Park.  Gr.  176.  A  man  may  be  a  disagreeable 
neighbor,  tyrannical  husband  or  father,  he  may  be  indolent  and 
thriftless,  and  yet  his  character  for  truth  not  be  impaired  in  the 
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slightest  degree.  Such  defects  of  character  would  not  be  admissi- 
ble in  evidence  on  the  cross-examination  of  a  witness,  for  afij 
purpose. 

Taking  usury  is  an  indictable  offense,  and  in  some  degree  it  may 
affect  character;  but  it  has  never  yet  been  held  that  it  impairs  the 
credit  which  Would  otherwise  be  given  to  the  witness  who  takes  it, 
still  less  can  it  be  admissible  against  one  not  a  party  to  the  contract 
but  who  aids  the  usurer  in  effecting  the  loan.  In  the  case  of  Peoph 
V.  Oenung,  11  Wend.  18,.  the  prisoner  was  indicted  for  obtaining  a 
note  by  false  pretenses,  and  the  person  from  whom  it  was  obtained 
was  examined  as  a  witness  for  the  prosecution,  and  on  cross-exam- 
ination the  prisoner's  counsel  proposed  to  ask  him  whether  he  had 
not  frequently,  during  the  session  of  the  court,  offered  to  the  pris- 
oner that  if  he  would  settle  the  subject-matter  of  the  indictment 
he,  the  witness,  would  leave  the  court  and  not  appear  against  him. 
The  testimony  was  objected  to  and  excluded. 

The  prisoner  was  convicted,  and  the  case  was  removed  into  the 
supreme  court  by  certiorari.  Sutheblakd,  J.,  in  reference  to  the 
evidence  thus  offered  and  rejected,  says:  "  I  think  it"  (the  evidence) 
"was  properly  excluded.  It  could  legitimately  have  no  influence 
with  the  jury.  It  did  not  tend  in  the  slightest  degree  to  impeach 
the  testimony  of  the  witness,  or  show  that  the  narration  was  not 
true.  Admitting  that  he  had  improperly  endeavored  to  compro- 
mise the  prosecution,  his  positive  testimony  in  relation  to  the  fraud- 
ulent conduct  of  the  prisoner  was  not  thereby  impeached."  If  an 
attempt  to  compromise  a  criminal  prosecution  does  not  impair  the 
credit  of  a  witness,  can  it  be  said  that  being  a  party  to  a  usurious 
agreement  is  any  higher  evidence  of  the  absence  of  moral  worth? 

By  reason  of  the  admission  of  incompetent  evidence  the  judgment 
must  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered. 
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PoLLiTT  et  oL  y.  Long. 

Biparian  aumert — uie  of  itream — holding  back  footer — damnum   abegys 
wjuria — rsasoruibU  use  a  queHum  for  the  jury. 

Defendant  operated  a  saw  mill  which,  during  a  portion  of  the  year,  required 
more  than  the  natural  flow  of  the  stream  upon  which  it  was  situated.  In 
order  to  run  it  defendant  held  back  the  water  in  his  mill-pond,  and  operated 
the  mill  bj  using  a  pondf ul  at  a  time.  Bj  this  plaintiff's  mill  on  the  same 
stream  below,  and  which  could  be  run  by  the  natural  flow,  was  deprived  of 
water  during  a  portion  of  each  day.  In  an  action  to  restrain  defendant  from 
holding  back  the  water,  held,  that  defendant  had  a  right  to  a  reasonable  use 
of  the  stream,  haying  a  regard  to  a  like  use  by  other  proprietors  on  the 
stream,  and  if  plaintiff  was  injured  by  such  reasonable  use  he  was  not  en- 
titled to  damages  therefor. 

Held,  also,  that  whether  such  use  was  reasonable  was  a  question  of  fkct  for 
the  jury. 

Exceptions  ordered  to  be  heard  at  general  term  in  the  first 
instance.    The  facts  appear  sufficiently  in  the  opinion. 

Humphrey  di  Locktaood,  for  plaintiffs. 
Wm.  H.  Ourney,  for  defendant. 

MuLLiK,  P.  J.  This  is  a  motion  by  the  plaintifTs,  William  PoUitt 
and  George  Andrews,  for  a  new  trial  on  a  cajse  ordered  to  be  heard 
here  in  the  first  instance. 

The  action  was  brought  to  recover  damages  for  the  unreasonable 
detention  by  the  defendant,  Charles  Long,  of  the  waters  of  a  stream 
that  supplied  the  power  by  which  plaintiffs'  factory  'and  defendant's 
saw-mill  were  operated.  The  defendant's  mill  was  about  one  hun- 
dred and  twenty  rods  above  the  plaintiffs'  factory.  The  defendant's 
dam  was  about  nine  feet  high,  and  the  water  was  collected  in  a  pond 
containing  about  two  and  one-half  acres ;  a  flutter-wheel  was  used 
in  the  mill,  and  there  was  required  to  operate  defendant's  mill  about 
three  times  the  water  usually  flowing  in  said  stream,  except  when 
the  volume  of  water  was  increased  by  rain  or  the  melting  of  snow. 

Plaintiffs'  factory  was  operated  by  an  overshot  wheel  to  which  the 
water  was  conducted  in  a  canal  or  flume  from  a  dam  about  ten  rods 
below  defendant's  mill.  The  pond  created  by  plaintiffs'  dam  con- 
tained about  one-quarter  of  an  acre.    If  the  stream  was  permitted 
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to  flow  unintermpted  to  plaintiffs'  factory  there  would  be  water 
enough  to  operate  it  the  entire  year. 

In  time  of  low  water  it  took  from  four  to  five  hours  to  fill  defend- 
ant's pond,  and  the  quantity  that  collected  would,  in  consequence, 
be  consumed  in  two  or  three  hours;  when  defendant's  mill  was  not 
running  and  while  defendant's  pond  was  filling  plaintiffs'  factory 
could  not  run,  as  water  could  not  flow  into  plaintiffs'  flume. 

On  each  day  from  the  15th  to  the  25th  October,  1866,  plaintiffs' 
mill  was  stopped  and  they  were  prevented  from  running  and  using 
their  machinery  by  stoppage  of  the  flow  of  the  water  by  defend- 
ant while  his  pond  was  filling.  Each  stoppage  was  from  one  to  six 
hours,  and  the  aggregate  of  such  stoppages  was  four  days.  The 
wheel  used  by  the  defendant  required  more  water  to  operate  it  than 
any  other  wheel  in  use. 

It  was  shown  on  the  part  of  the  defendant  that  the  mill  was  run 
but  a  small  part  of  the  time  between  the  15th  and  25th  October, 
1866,  and  he  did  not  interrupt  the  flow  of  the  stream  longer  nor  in 
any  different  manner  than  was  necessary  to  accumulate  water  in  his 
pond  to  run  his  mill.  For  one-third  of  the  year  there  was  water 
enough  in  the  stream  to  run  the  mill  all  the  time,  and  for  another 
third  he  could  run  the  mill  ail  day  with  the  natural  flow  of  the 
stream,  and  the  accumulation  in  the  pond  in  the  night  and  the  rest 
of  the  year  he  could  only  run  his  mill  by  pondf  uUs. 

What  other  evidence,  if  any,  was  given  by  the  parties,  we  do  not 
know,  as  it  is  not  stated  that  the  case  contains  all  the  evidence, 
hence,  we  must  assume  that  sufficient  evidence  was  given  to  author- 
ize the  jury  to  find  in  favor  of  the  defendants,  if  more  was  necessary. 

The  judge  charged  in  substance  that  every  man  has  the  right  to 
the  reasonable  use  and  enjoyment  of  a  current  of  moving  water  as 
it  flows  through  or  along  his  own  land  for  mill  purposes,  having 
due  regard  to  the  like  reasonable  use  of  the  stream  by  proprietors 
above  and  below  him. 

In  determining  the  question  of  such  reasonable  use,  a  just  regard 
must  be  had  to  the  form  and  magnitude  of  the  current,  its  height 
and  velocity,  the  state  of  improvements  in  the  country  in  regard  to 
mills  and  machinery  and  the  use  of  water  as  a  propelling  power, 
the  general  use  of  the  country  in  similar  cases,  and  all  other  cir- 
cumstances bearing  on  the  question  of  fitness  or  propriety  in  the 
use  of  water  in  the  particular  case. 

In  determining  the  question  of  reasonable  use  of  water  by  the 
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defendant,  the  law  requires  that  he  should  adapt  himself  to  the 
Idnd  of  advanced  machinery  in  common  and  general  use  in  the 
country.  If,  under  all  the  circumstances,  the  defendant's  conduct 
has  been  reasonable  and  fair,  plaintiffs  cannot  recover,  though 
their  own  mill  has  been  stopped  and  they  have  sustained  damage 
thereby. 

The  charge  embodies  a  part  of  the  opinion  of  the  supreme  court 
of  Massachusetts  delivered  by  Shaw,  0.  J.,  in  the  case  of  Oauld  v. 
Boston  Dicck  Co.,  13  Gray,  442,  and  is  a  lucid  statement  of  the  law 
as  to  the  rights  and  liabilities  of  owners  of  mills  supplied  by  water 
from  the  same  stream,  and  is  as  favorable  to  the  plaintiffs  as  they 
had  the  right  to  ask  or  expect 

The  plaintiffs'  counsel  asked  the  court  to  charge  the  jury  that  if 
they  find  that  defendant's  mill;  in  the  manner  in  which  it  was  used 
and  the  wheel  used  required  more  than  the  ordinary  and  natural 
flow  of  water  in  that  stream,  and  the  plaintiffs  for  that  reason  were 
deprived  of  the  natural  and  usual  flow  of  the  water,  then  his  use 
was  reasonable.  The  court  refused  so  to  charge,  and  plaintiff's 
counsel  excepted. 

The  proposition  stripped  of  its  verbiage  is  in  substance  this :  that 
the  defendant  had  no  right  to  detain  the  water  while  his  pond  was 
filling  up,  but  must  limit  its  use  to  the  natural  flow  of  the  -stream. 

No  proposition  is  better  settled  than  that  an  owner  of  a  mill  on  a 
stream  has  the  right  to  erect  a  dam  and  detain  the  water  for  a  rea- 
sonable time  in  order  to  obtain  a  supply  for  the  use  of  his  mill,  and 
whatever  damages  result  from  such  detention  to  owners  above  or 
below  him  on  the  same  stream,  must  be  borne  as  they  are  damnum 
absque  injuria,  Angell  on  Water-courses,  §§  118, 119.  The  request 
was  properly  refused. 

The  plaintiffs'  counsel  excepted  to  that  part  of  the  charge  in 
which  the  jury  were  told  that  it  was  a  question  for  them,  and  if  the 
plaintiffs'  power  was  unreasonably  light  he  was  not  entitled  to  re- 
cover. 

The  question  whether  the  detention  of  the  water  was  unreason- 
able and  whether  it  was  discharged  by  defendant  in  unreasonable 
quantities  into  plaintiffs'  pond,  are  questions  of  fact  for  the  jury, 
and  not  of  law  for  the  court  Hetrick  v.  DeshUr,  6  Barr  (Penn.) 
32,  cited  in  Angell  on  Water-courses  at  close  of  §  119. 

I  am  at  a  loss  to  know  what  is  meant  by  that  part  of  the  charge 
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in  vhich  the  jury  is  told  that  "t/*  the  plaintiff 8^  power  is  unreason- 
ably lights  he  is  not  entitled  to  recover" 

If  the  meaning  is  that  the  plaintiffs'  wheel  required  so  little 
water  to  run  it,  that  the  water  discharged  from  defendant's  mill, 
when  in  operation,  was  not  used  by  the  plaintiff  nor  retained  by  his 
pond  and  was  therefore  wasted,  I  do  not  perceive  how  that  had  any 
thing  to  do  with  the  question  before  the  jury. 

The  plaintiffs  had  tne  right  to  use  much  or  little,  and  the  defend- 
ant was  under  no  obligation  to  regulate  his  use  of  the  water  by  the 
quantity  the  plaintiffs  used. 

It  had  nothing  whatever  to  do  with  the  question  whether  defend- 
ant's use  was  a  reasonable  one.    Id.,  §§  118^  119. 

Motion  denied. 


Petition  of  (VMeara  et  al,  appeUants,  v.  Cokhissiokebs,-  btc.,  of 

Allbqant  and  Caeeoltok. 

Statutory  eoTistraction — Law9  1863,  cha^p,  299  —  Bhmnent  domain — Indian 
reservation — Highway b — bridge  between  ad^ning  toume — Gonetitutionai 
law — local  act. 

By  Laws  1863,  chap.  299,  the  conBtmction  of  a  bridge  over  the  Allegany  river 
apon  the  Indian  reservation  in  the  town  of  Carrolton,  CSattarangos  county, 
is  anthorized  and  it  is  proyi^ed  that  "  said  bridge  shall  be  erected  as  and 
Bhall  be  a  joint  bridge  between  the  towns  of  Allegany  and  Carrolton."  Held, 
(1)  that  the  State  under  the  power  of  eminent  domain  (Const.,  art.  1,  §§  11, 16) 
had  the  constitational  authority  to  provide  for  the  construction  of  this  bridge 
on  the  Indian  reservation  ;  (2)  that  by  the  act  in  question  the  expense  of 
maintaining  the  bridge  was  made  a  joint  charge  upon  the  towns  named ;  and 
(3)  that  the  legislature  had  the  power  to  impose,  such  duty  upon  the  towns. 

The  act  named  is  entitled  "  An  act  to  authorize  the  construction  of  a  bridge 
over  the  Allegany  river  on  the  Indian  reservation  in  the  town  of  Carrolton, 
county  of  Cattaraugus."  Held,  that  the  title  indicates  the  purpose  of  the 
statute,  and  the  subject  is  a  single  one  within  the  spirit  and  intent  of  the 
constitution,  article  8,  §  16. 

Appeal  from  an  order  of  the  special  term  denying  petition  of 
Oliver  O^Meara  and  others  that  the  commissioners  of  highways  of 
the  towns  of  Allegany  and  Oarrolton  be  required  to  repair  a  certain 
bridge  between  said  towns  over  the  Allegany  river.  The  necessary 
facts  appear  in  the  opinion. 
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D.  H.  Bolhsy  for  appellant 

Gary  <£  Jewell,  for  comioissioners  of  Allegany. 
Allen  d  Thrasher,  for  town  of  Carrolton. 

E.  Dabwik  SKITH9  J.  Section  1  of  the  act  entitled  '^  An  act  to 
authorize  the  construction  of  a  bridge  over  the  Allegany  river  on 
the  Indian  reseryation  in  the  town  of  Carrolton^  in  the  county  of 
Cattaraugus/'  passed  April  12, 1862  (Laws  of  1862,  chap.  299),  not 
only  authorizes  the  construction  of  the  bridge  in  question  upon  this 
application  and  appeal,  but  contains  a  virtual  assertion  of  the  right 
of  eminent  domain  on  the  part  of  the  State  to  authorize  and  provide 
for  the  construction  of  such  bridge  upon  the  Indian  reseryation. 

In  the  constitution,  article  1,  §§  11  and  16,  the  State  asserts,  as 
the  right  of  sovereignty  is  in  the  people,  the  original  and  ultimate 
property  in  and  to  all  the  land  within  the  jurisdiction  of  the  State, 
inclusive  of  the  land  within  the  Indian  reservation.  See  Fellows  v. 
Denniston,  23  N.  Y.  423. 

We  have  no  doubt  that  the  legislature  has  constitutional  author- 
ity to  allow  and  provide  for  the  construction  of  this  bridge,  and  see 
no  valid  objection  to  the  act  in  question  in  respect  to  its  title.  It  is 
a  local  act,  but  the  title  indicates  quite  clearly  the  object  and  pur- 
pose of  the  statute,  and  the  subject  is  a  single  one  within  the  spirit 
and  intent  of  section  16  of  article  3  of  the  constitution. 

Section  2  of  the  act  is  as  follows :  ^^  The  said  bridge  shall  be 
erected  as,  and  shall  be  a  joint  bridge  between  the  towns  of 
Allegany  and  Carrolton.''  I  can  hardly  conceive  how  language 
could  more  explicitly  declare  the  legislative  will  to  make  the  main- 
tenance and  repairs  of  this  bridge  a  joint  and  common  charge  upon 
the  towns  of  Allegany  and  Carrolton.  The  legislature  clearly  had 
the  power  to  impose  such  duty  upon  these  towns. 

This  section  refers  to  the  general  statutes  declaring  and  iSxing  the 
duties  of  towns  and  of  the  commissioners  of  highways  of  towns  ad- 
jacent to  or  intersected  by  any  river  or  stream,  to  bridge  the  same 
and  continue  and  maintain  bridges  over  such  streams  at  the  joint 
expense  of  such  towns.  Such  provisions  are  in  legal  effect  incorpo- 
rated into  said  act  These  provisions  are  contained  in  the  general 
statutes  of  the  State  relating  to  highways  and  bridges ;  in  Laws  1841, 
chap.  225 ;  Laws  1857,  chap.  639 ;  and  Laws  1858,  chap.  103. 
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These  acts  provide  the  mode  in  which  bridges  which  are  a  joint 
charge  upon  adjacent  towns  shall  be  constructed  and  repaired.  In 
the  use  of  the  words  ^^  joint  bridge,**  in  said  second  section,  the 
legislature  intended  to  make  such  bridge  a  joint  charge  upon  said 
towns,  as  bridges  are  such  a  joint  charge  under  the  statute  aforesaid 
and  other  statutes  of  the  State. 

The  order  applied  for  was  erroneously  denied  at  special  term. 

Such  order  should  be  reyersed  and  the  original  application  granted, 
and  the  commissioners  of  the  said  town  of  Allegany  and  Garrolton 
required  to  meet  pursuant  to  section  4  of  the  act  of  1857  afore- 
said, and  provide  for  the  repair  of  said  bridge  as  there  required  and 
directed,  and  pay  to  the  appellant  $10,  the  costs  of  this  appeal,  and 
$10,  the  costs  of  the  original  motion  at  special  term. 

Ordered  accordingly. 


Dodge  et  al.,  appellants,  v.  Johksok  et  al 

Sale  and  delivery  —  HUe — Beplevin — demand  brfere  acUon. 

Defendants,  by  letter,  ordered  goods  from  M.  M.  shipped  the  goods,  at  the  same 
time  sending  a  bill  in  which  he  stated  he  would  draw  for  the  price  on  de- 
fendants at  siztj  days.  Afterward  he  transferred  to  plaintiffs  the  bill  of 
lading  of  the  goods,  as  security  for  a  draft  for  the  price,  on  defendants,  which 
plaintifis  discounted.  Plaintiffs  presented  the  draft  to  defendants  for  ac- 
ceptance, and  upon  their  refusal  to  accept  brought  an  action  for  the  conver- 
sion of  the  goods.  HM^  that  the  defendants  receiyed  the  goods  subject  to 
the  right  of  M.  to  draw  on  them  at  sixty  days,  and  they  were  bound  to  accept 
the  draft  of  M.,  and  refusing  to  do  so  their  title  to  the  goods  ceased,  and 
plaintiffs  became  entitled  to  demand  and  receive  the  goods. 

Hdd,  also,  that  it  not  appearing  that  defendants  had  sold  or  disposed  of  the 
goods,  a  demand  was  necessary  before  action. 

Appeal  from  a  judgment  for  defendants  at  the  circuit,  upon  a 
trial  by  the  court  without  a  jury. 

The  action  was  brought  for  the  alleged  conversion  of  certain 
goods,  wares  and  merchandise  sold  to  the  defendants,  James  John- 
son and  Joseph  N.  Page,  by  one  J.  F.  Manchester,  upon  a  letter  or 
order  directing  said  goods  to  be  sent  to  them  at  their  residence  at 
Syracuse,  from  Boonville,  Oneida  county. 

The  goods  were  sent  by  railroad  and  duly  received.    At  the  time 
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of  sending  them  Manchester  sent  a  letter  with  the  invoice  to 
defendants  notifying  them  that  he  should  draw  on  them  at  sixty 
days  for  the  purchase  price.  Manchester  took  a  railroad  receipt  or 
bill  of  lading  for  the  goods  as  delivered  to  the  railr-^ad  company, 
which  he  transferred  to  the  plaintiffs,  Clark  Dodge  and  Joseph  R. 
Tharratt,  as  security  for  a  draft  on  the  defendants  for  the  price  of 
the  goods  at  sixty  days,  which  draft  was  discounted  for  Manchester 
by  the  plaintiffs,  who  are  bankers  at  Boonville.  The  goods  were 
delivered  at  the  railroad  freight  office  September  27,  1872.  The 
draft  was  dated  the  same  day  and  was  payable  to  the  plaintiffs' 
cashier,  or  order,  and  was  sent  for  acceptance  by  them  and  accept-, 
ance  refused. 

The  action  was  brought  to  recover  the  goods,  as  upon  a  conver- 
sion of  them  by  the  defendants. 

The  case  was  tried  at  the  circuit  in  Onondaga  and  the  complaint 
dismissed,  and  judgment  entered  accordingly,  f^om  which  the  plain- 
tiffs appeal. 

Bmtley  di  Hayes,  for  appellants,  cited  Ang.  on  Carriers,  §  498 ; 
2  Kent's  Com.  489;  Jones  v.  Bradner,  10  Barb.  193;  Krueder  v. 
Ellison,  47  N".  Y.  36 ;  Thompson  v.  Fargo,  49  id.  188 ;  Bailey  v. 
H.  R,  R.  R.  Co.,  id.  70 ;  Bank  of  Rochester  v.  Jones,  4  id.  497 ; 
Marine  Bank  of  Chicago  v.  Wright,  48  id. ;  City  Bank  v.  R,  W.  S 
0.  R.  B.  Co.,  44  id.  136 ;  Cayuga  County  Bank  v.  Daniels,  cited 
in  49  id.  77. 

Chamberlain  d  Knapp,  for  respondents,  cited  Olyphant  v.  Baker, 
5  Denio,  379 ;  Waldron  v.  Romaine,  22  N.  Y.  368 ;  Grosvenor  v. 
Phillips,  2  HiU,  147  ;  Haille  v.  Smith,  1  Bos.  &  Pul.  563 ;  Baker 
V.  Bourcicault,  1  Daly,  23 ;  £rueder  v.  Ellison,  supra ;  Bank  of 
Rochester  v.  Jones,  supra  ;  Bailey  v.  ff.  R.  R,  R.  Co.,  supra  ;  Bush 
V.  Lathrop,  22  N.  Y.  536  ;  Western  Bank  v.  Sherwood,  29  Barb.  383  ; 
Re&oes  v.  Kimball,  40  N".  Y.  311 ;  ^&Der^  v.  Hyde,  32  Barb.  171. 

E.  Dabwin  Skith,  J.  Assuming,  which  is  all  that  the  defend- 
ants can  claim,  that  as  between  Manchester  and  themselves  the  title 
to  the  goods  did  vest  in  them  on  their  delivery  to  the  carrier  by 
force  of  the  bill  of  lading  and  such  delivery  —  such  title  only  vested 
sub  modo.  The  sending  of  the  invoice  with  notice  of  the  shipment 
to  the  defendants  on  the  same  day  imply  that  it  was  i;he  purpose  and 
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intent  of  Manchester  to  fill  their  order  for  the  purchasers  of  said 
goods,  and  to  deliver  the  same  to  them  for  that  pnrpose.  But  as 
the  price  was  not  paid  and  he  retained  the  bill  of  lading  in  his  own 
hands,  such  delivery  must  be  considered  as  conditional  and  made 
subject  to  all  the  rights  of  Manchester  in  respect  to  the  purchase- 
money.  By  the  terms  of  the  invoice  he  apprised  the  defendant  that 
he  should  draw  on  them  for  the  price  of  the  goods  at  sixty  days. 
No  time  for  payment  having  been  otherwise  fixed  between  the  parties, 
the  defendants  were  liable  to  be  called  on  for  payment  on  delivery. 

The  time  thus  given  by  Manchester  for  payment  was  therefore 
more  favorable  to  the  defendants  than  payment  by  draft  at  sight, 
and  must  be  regarded  as  the  terms  of  the  sale. 

The  defendants,  therefore,  must  be  deemed,  I  think,  to  have  re- 
ceived these  goods  subject  to  the  right  of  Manchester  to  draw  on 
them  for  payment  of  the  price  at  sixty  days,  and  were  primarily 
bound  to  accept  such  draft  and  pay  accordingly  as  between  the 
parties,  by  the  terms  of  the  sale,  to  consummate  such  sale. 

The  transfer  of  the  bill  of  lading  to  the  plaintiffs  with  the  de- 
fendants' order  for  the  goods,  and  the  invoice  or  bill  of  the  same  as 
security  for  a  draft  for  the  amount  of  the  purchase-money  then  dis- 
counted at  the  plaintiffs'  bank,  passed  to  and  vested  in  the  plaintiffs 
all  the  rights  of  Manchester  to  receive  such  purchase-money,  and 
all  contingent  rights  of  action  in  respect  thereto,  and  to  the  prop- 
erty represented  by  such  bill  of  lading.  2  Redf.  on  Railw.  164, 
§  187. 

It  is  quite  clear,  I  think,  as  Judge  Ohubch  said  in  Bailey  v.  H, 
R,  R.  R.  Co,,  49  N.  Y.  77,  in  respect  to  the  case  of  Cayuga  Co,  Bank 
V.  Donnelly  (there  referred  to  and  not  yet  reported),  *'that  the  con- 
signor did  not  deliver  the  property  to  the  carrier  with  intention  to 
vest  the  title  in  the  defendants,  except  upon  the  condition  of  paying 
the  draft  discounted  by  plaintiff,  and  that  the  bill  of  lading  was 
delivered  upon  that  condition,  and  that,  on  the  refusal  of  the  de- 
fendants to  comply  with  the  conditions,  they  acquired  no  right  or 
title  to  the  property.'' 

This  view  of  the  rights  and  duties  of  the  consignee  of  goods, 
delivered  and  received  under  circumstances  like  those  referred  to  in 
the  opinion  of  Judge  Chusoh,  applies  perfectly  to  this  case.  The 
case  of  Marine  Bank  of  Chicago  v.  Wright,  48  N.  Y.  1,  is  also  to 
the  same  pointy  Hud  quite  conclusively  settles,  I  think,  the  rights  of 
the  parties  in  this  action,  to  the  effect  that  the  defendants  were  bound 
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to  accept  the  draft  of  Manchester  in  favor  of  the  plaintiffs  and  pay 
the  same  to  complete  the  sale,  and  that,  upon  their  refusal  to  accept 
such  draft,  their  title  to  the  goods  absolutely  ceased  and  terminated, 
and  the  plaintiff  became  entitled  to  demand  and  receive  such  prop- 
erty. The  defendants  had  no  higher  rights  in  respect  to  such  goods,  I 
conceive,  than  they  would  have  had  if  such  goods  had  been  pur- 
chased for  cash,  and  the  vendees  had  refused  to  pay  for  them  on 
delivery  as  against  the  plaintiffs. 

The  only  question  that  remains  is,  whether  the  plaintiff  is  entitled 
to  maintain  the  action  without  proving  a  conversion  of  said  goods. 

The  defendants'  possession  was  lawful  and  not  tortious.  There 
cannot  be  a  recovery,  we  think,  against  them  as  for  a  conversion  of 
this  property  without  proving  a  conversion  in  fact,  by  proving  the 
sale  or  disposition  of  the  goods,  or  by  a  demand  and  refusal  to  de- 
liver the  same  to  the  plaintiffs.  Such  conversion  is  alleged  in  the 
complaint  but  was  not  proved.  All  the  evidence  on  the  subject  is 
contained  in  the  admission,  in  the  stipulation  in  the  case,  that  the 
defendants  have  sold  the  goods.  This  stipulation  is  dated  March 
3,  1873. 

The  propefty  was  sold  to  the  defendants  on  the  27th  September, 
1872,  and  shipped  to  them  at  Boonville  the  next  day,  and  was  duly 
received  by  them  at  Syracuse  as  the  stipulation  states.  This  stipu- 
lation, we  think,  must  be  construed  as  an  admission  that  the  goods 
had  been  sold  at  the  time  of  the  trial,  but  not  before  the  commence- 
ment of  the  action,  and  particularly  as  the  conversion  of  them  was 
denied  in  the  answer. 

Upon  this  ground  we  think  the  plaintiff  failed  to  make  out  a 
cause  of  action,  and  the  complaint  was  properly  dismissed. 

The  judgment  must  therefore  be  affirmed. 

Gilbert,  J.,  concurred. 

MuLLiiir,  P.  J.,  concurred  on  the  ground  only  of  want  of  demand. 

Judgment  affirmed. 
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Butler  v.  Reynolds,  appellant. 

Shidence — in  replevin  action — fratid — reseimon  of  eontracU 

111  a  replevin  salt,  pl&intiff  liad  shown  that  defendant  had  agreed  to  give  the 
replevied  property,  a  horse,  in  exchange  for  a  patent  right,  and  that,  after 
conveying  the  patent  right  to  defendant,  plaintiff  had  taken  the  horse  from 
the  past  ore  where  it  was,  after  which  defendant  retook  possession.  Upon 
the  trial  defendant  offered  to  show  that  the  exchange  was  procured  by  false 
and  fraudulent  representations  of  plaintiff,  and  that  the  conveyance  of  this 
patent  had  been  surrendered  to  plaintiff  for  the  purpose  of  having  a  differ- 
ent conveyance  covering  more  territory  executed,  and  was  still  in  his  posses- 
sion.   Hdd,  that  the  exclusion  of  the  evidence  was  error. 

Appeal  from  an  order  of  the  county  court  of  Livingstton  county 
denying  a  new  trial,  after  judgment  in  favor  of  plaintiff,  Lewis  A. 
Butler,  upon  a  verdict  directed  by  the  court -in  an  action  originating 
in  a  justice's  court. 

The  action  was  commenced  to  secure  the  possession  of  a  black 
mare  claimed  by  the  plaintiff.  It  was  tried  before  a  justice,  with  a 
jury,  who  found  a  verdict  for  the  plaintiff,  that  he  was  entitled  to 
the  possession  of  the  property,  with  nominal  damages  for  its  deten- 
tion. The  case  was  appealed  by  defendant,  Thomas  J.  Reynolds,  to 
the  county  court  of  Livingston  county  and  a  new  trial  had  therein. 

After  the  plaintiff  had  rested,  defendant  opened  his  case  to  the 
juiT  and  stated  in  substance  that  the  defendant  expected  to  be  able 
to  establish  to  their  satisfaction  that  these  parties  had  been  nego- 
tiating for  several  days  for  the  sale  and  purchase  of  a  patent  right; 
that  to  induce  the  defendant  to  purchase  it,  the  plaintiff  falsely  and 
fraudulently  represented  to  defendant  that  the  invention  was  very 
valuable ;  that  he  exhibited  a  list  of  what  he  termed  orders  for  said 
churns,  containing  some  fifteen  or  sixteen  names  of  residents  in 
Livonia  and  vicinity,  which  he  falsely  and  fraudulently  represented 
as  genuine ;  that  he  stated  the  machine  could  be  readily  furnished 
for  $1.50  each,  while  the  list  was  for  ordera  at  $5 ;  each  of  which  rep- 
resentations were  believed  to  be  true  by  defendant;  that  such  orders 
were. in  fact  bogus,  and  the  parties  named  had  never  ordered  any 
chums  of  the  plaintiff;  that  said  fifteen  or  sixteen  orders  were  part 
of  the  purchase,  and  were  to  be  delivered  by  plaintiff  to  defendant, 
which  he  had  neglected  and  refused  to  deliver  on  demand,  and  that 
plaintiff  also  agreed  to  deliver,  as  part  of  the  purchase,  a  certain  model 
Vol.  Ill,  N.  Y.  Rep.  —  31 
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of  said  invention^  which  he  had  also  neglected  and  refused  to  deliver. 
The  defendant  further  proposed  to  prove  that,  after  the  deed  from 
the  plaintiff  to  the  defendant  of  the  patent  right  had  been  delivered 
to  the  defendant,  the  defendant  and  the  plaintiff  entered  into  nego- 
tiations for  the  sale  by  plaintiff  to  defendant  and  one  Gillett, 
jointly,  of  the  counties  of  Wyoming,  Genesee  and  Livingston ;  that 
while  such  negotiations  were  pending  the  defendant  delivered  the 
deed  to  the  plaintiff  for  the  purpose  of  having  another  deed  to  the 
said  Gillett  and  the  defendant  made  of  the  whole  territory  which 
was  the  subject  of  the  new  negotiations;  that  such  negotiation  fell 
through  and  was  never  consummated,  and  to  claim  before  the  jury 
that  such  facts  amounted  to  a  rescission  of  the  contract. 

The  defendant  claimed  that  the  contract  in  which  the  deed  was 
given  was  executory,  except  as  to  the  delivery  of  the  deed ;  that  the 
delivery  of  the  deed  back  to  the  plaintiff  under  such  circumstances 
amounted  to  a  rescission,  of  such  contract. 

Before  any  testimony  was  given,  the  plaintiff's  counsel  moved  the 
court  to  direct  a  verdict  on  the  defendant's  opening,  with  which 
request  the  court  complied,  and  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  and  assess  the  value  of  the  property  at  $40  and  the 
damages  for  detention  thereof  at  six  cents,  which  the  jury  accord- 
ingly did.  To  this  verdict  the  defendant's  counsel  excepted,  and, 
on  motion  of  defendant,  all  proceedings  in  the  action,  until  the 
hearing  and  decision  of  a  bill  of  exceptions,  or  case  and  exceptions 
to  be  prepared  and  heard  by  the  court,  were  stayed. 

On  a  motion  for  a  new  trial  in  the  county  court  being  denied, 
defendant  appealed  to  this  court 

The  proofs  in  the  case  showed  that  the  plaintiff  and  defendant  had 
been  negotiating  for  several  days  for  the  sale  by  the  plaintiff  to  the 
defendant  of  a  patent  right,  and  finally  a  deed  of  an  interest  in 
such  patent  was  made  out  and  executed  by  plaintiff  and  delivered 
to  defendant ;  and  the  defendant,  at  the  same  time,  agreed  tu 
transfer  to  plaintiff  in  part  payment  for  such  patent  right  a  certain 
horse,  then  in  the  possession  of  another  person,  with  authority  to 
receive  or  take  the  same  from  the  pasture  at  any  time.  The  horse 
was  subsequently  taken  into  possession  by  the  plaintiff,  but,  prior 
to  such  event,  the  defendant  redelivered  said  deed  to  plaintiff  under 
an  arrangement  by  which  defendant  and  one  Gillett  were  to  take  a 
deed  of  three  counties,  including  the  one  conveyed  in  this  deed, 
and  plaintiff  was  to  make  out  a  new  deed  to  them  which  would  and 
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was  intended  to  be  a  substitute  for  this,  and  convey  the  rights  sold 
in  this  one,  together  with  those  for  two  other  counties.  The  other 
fiacts  are  sufficiently  stated  in  the  opinion. 

Adanis  £  Strong,  for  appellant. 

3.  Decker^  for  respondent. 

E.  Darwin  Smith,  J.  The  court  below  erred,  I  think,  in  ex- 
cluding the  evidence  oflfered  by  the  defendant's  counsel,  as  stated  in 
his  opening  and  taking  the  case  from  the  jury. 

Assuming  that  the  plaintiff  had  shown  a  prima  fade  title  to  the 
horse  at  the  time  he  rested,  the  defendant  was  entitled  to  disprove 
such  title.  The  court  and  jury  had  only  heard  the  plaintiff 's  ver- 
sion of  the  transaction  attending  the  sale  and  delivery  of  the  deed 
for  the  patent  right  and  the  delivery  of  the  horse,  and  of  the  acts 
of  the  parties  in  respect  to  the  rescission  of  the  contract  of  sale. 
The  defendant's  counsel  stated  a  case  of  the  grossest  fraud  and  of 
false  pretenses  on  the  part  of  the  plaintiff  in  getting  possession  of 
said  horse.  He  stated,  among  other  things,  that  to  induce  the 
defendant  to  make  the  purchase  the  plaintiff  exhibited  to  him  a  list 
of  what  he  termed  orders  for  said  churn,  containing  some  fifteen 
or  sixteen  names  of  residents  in  Livonia  (the  place  where  the  con- 
tract was  made  and  of  the  defendant's  residence)  and  its  vicinity, 
which  he  fraudulently  represented  as  genuine,  and  that  the  machine 
could  be  readily  furnished  for  $1.50  each,  and  the  list  for  orders 
was  at  $5 ;  that  such  orders  were  bogus,  and  the  partfes  named  had 
never  ordered  any  chum  of  the  plaintiff;  that  said  orders  were  part 
of  the  purchase  and  were  to  be  delivered  by  plaintiff  to  the  defend- 
ant, which  he  had  neglected  and  refused  to  deliver  on  demand. 

The  defendant,  I  think,  was  entitled  to  prove  these  facts  in  dis- 
proof of  the  plaintiff's  title.  If  he  had  succeeded  in  proving  the 
facts  stated  and  offered  to  be  proved,  he  would  have  established  that 
the  defendant  got  possession  of  his  horse  by  the  grossest  of  fraud 
or  felony.  Such  evidence,  if  admitted  and  believed  by  the  jury,  would 
have  deprived  the  plaintiff  of  all  pretense  of  right  or  lawful  claim 
to  said  horse.  The  horse,  before  the  pretended  sale,  belonged  to  the 
defendant,  and  was  found  in  his  possession  at  the  time  of  the  com- 
mencement of  the  suit.  He  had  claimed  him  after  discovery  of  the 
fraud,  as  he  lawfully  might  do  wherever  he  could  find  him  before 
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any  transfer  to  a  bona  fide  purchaser;  and  when  the  plaintiff  comes 
into  court  to  haye  the  horse  restored  to  him,  he  is  bound  to  show  a 
lawful  claim  and  title  to  him  as  against  the  defendant  He  could 
not  recover  on  his  contract  of  sale  or  claim  of  delivery,  if  they  were 
procured  fraudulently  and  feloniously  as  between  him  and  the  de- 
fendant; and  the'  defendant  having  the  possession  of  the  horse 
could  only  be  divested  of  him  by  a  superior  legal  title.  He  was  in 
possession  in  fact  of  his  own  property. 

The  evidence  given  in  the  case  by  the  plaintiff,  taken  in  connec- 
tion with  the  defendant's  offer,  show  enough,  I  think,  to  establish, 
on  the  part  of  the  defendant,  a  right  to  rescind  the  contract  and  a 
rescission  in  fact  by  him.  If  it  were  necessary  to  show  the  return 
of  the  deed  of  the  patent  right,  there  was  evidence  suflScient  to  go 
to  the  jury  on  the  question  of  its  return.  It  was  delivered  to  plaintiff 
by  defendant  and  never  received  back  by  him,  and  was  proved  by 
the  plaintiff  to  have  been  in  the  hands  of  his  counsel  on  the  trial 
before  the  justice.  But  if  any  thing  further  was  requisite  to  be 
done  with  such  deed  to  effectuate  a  rescission  of  the  contract,  it 
would  be  sufficient  to  produce  and  restore  it  at  the  trial,  even  if  the 
parties  were  reversed  and  the  defendant  was  seeking  to  recover  said 
horse  upon  a  disaffirmance  of  the  contract  of  sale.  Nichols  v. 
Michaely  23  N.  Y.  267,  273 ;  Cummings  v.  Perham,  1  Mete.  555 ;  and 
Stevens  v.  Hyde,  32  Barb.  171. 

The  judgment  should  be  reversed  and  a  new  trial  gi'anted  in  the 
county  court,  with  costs  to  abide  the  event. 

Judgment  accordingly. 


Cruty  y.  Erie  Railway  Compakt,  appellant 

Master  and  seroarU — injury  recHved  by  servant  while  acting  tnthin  the  scope  of 

hie  employment. 

Plaintiff,  an  employee  of  a  railway  company,  was,  wliile  engaged  in  inspecting 
the  cars  of  defendant,  a  connecting  railway  company,  upon  the  premises  of 
defendant,  injured  by  one  of  its  trains.  Held,  that  whether  plaintiff  was 
acting  as  the  employee  of  his  own  or  the  common  employee  of  both  compan- 
ies, he  assumed  all  risks  Incident  to  his  employment,  and  defendant  was  not 
liable  for  such  injury. 
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Appeal  from  an  order  denying  a  motion  by  defendant  for  a  new 
trial  and  from  a  judgment  entered  thereon.  The  action  was  brought 
by  John  Cruty  to  recover  damages  sustained  by  him  from  a  per- 
sonal injury  alleged  to  have  been  occasioned  by  the  negligence  of 
the  defendant.  Plaintiff  was  an  employee  of  the  Atlantic  and  Great 
Western  Railway  Company  at  Salamanca,  in  this  State,  and  his  partic- 
ular business  was  to  inspect  for  that  company  the  cars  which  came 
on  defendant's  railway  from  the  east,  destined  for  the  west  by  the 
railway  of  the  Atlantic  and  Great  Western  Railway  Company.  The 
railways  of  the  two  companies  met  at  Salamanca  and  at  the  point 
of  intersection  there  was  a  side  track  belonging  to  the  defendant 
running  east  and  west  twenty-five  hundred  feet  in  length,  upon 
which  the  freight  cars  of  each  company  were  taken  from  the  main 
track  of  each  road,  by  a  switch,  to  be  inspected  and  assorted. 
Frequently  thete  were  three  and  four  freight  trains  following  each 
other.  When  such  trains  came  from  the  east  they  were  as  they 
arrived  put  in  charge  of  the  yai*d-master,  who,  in  connection  with 
an  engineer  having  a  switch-engine,  placed  the  cars  upon  the  side 
track  for  inspection.  The  switch-engine  would  receive  the  train  at 
some  distance  east  of  the  point  where  the  switch  joined  the  side  to 
the  main  track,  and  give  the  train  sufficient  momentum  to  run 
from  the  main  track  over  the  entire  length  of  the  side  track.  The 
engine  would  pass  the  switch  before  it  was  so  opened  as  to  take  the 
train  from  the  main  track  and  at  that  point  would  be  uncoupled 
and  pass  on.  A  brakeman  was  placed  on  the  freight  cars  to  regu- 
late their  stopping.  The  first  train  taken  on  to  the  side  track  from 
the  east  would  be  taken  to  near  the  west  end  of  the  side  track  be- 
fore it  was  brought  to  a  stand.  Then  another  train  would  be  set  in 
motion  to  pass  on  to  the  side  track  over  the  switch.  The  second 
train  of  cars  would  be  taken  till  it  reached  the  rear  car  of  the  first 
train  so  that  they  could  be  coupled,  then  the  third  and  fourth  trains 
would  be  brought  up  in  the  same  way. 

The  car  inspectors  of  the  Atlantic  and  Great  Western  Railway 
Company  would  commence  inspecting  the  cars  at  the  west  end  of 
the  train  and  work  toward  the  east. 

On  the  occasion  of  the  injury  to  the  plaintiff  he  was  engaged  in 
inspecting  a  freight  car  forming  part  of  a  train  which  had  been  placed 
upon  the  side  track  a  few  minutes  before  he  received  the  injury. 
The  yardman  brought  in  a  second  train  of  cars,  and  it  is  alleged 
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that  it  hit  the  standing  cars  so  as  to  put  them  in  motion  when  the 
plaintiff  was  under  one  of  them,  and  he  was  thereby  injured. 

The  case  was  tried  at  the  Cattaraugus  circuit  May  26, 1873,  before 
Mr.  Justice  Babkeb  and  a  jury. 

At  the  trial  the  defendant  moTed  for  a  dismissal  of  the  complaint 
which  was  refused  and  the  case  was  submitted  to  the  jury,  who 
found  a  verdict  in  favor  of  the  plaintiff  for  $2,500. 

John  Oanson,  for  appellant 

D.  H,  BoUes,  for  respondent 

E.  DiLBWiN  Smith,  J.  The  plaintiff,  at  the  time  he  sustained  the 
injury  for  which  this  action  was  brought,  was  confessedly  in  the 
employment  of  the  Atlantic  and  Great  Western  Bailway  Company, 
engaged  in  inspecting  freight  cars  which  had  just  arrived  at  the 
place  where  the  injury  was  sustained  (Salamanca),  by  the  defend- 
ant's railroad  from  the  east,  and  were  switched  off  from  its  main 
track  upon  its  side  tracks,  to  be  thence  transferred  to  the  Atlantic 
and  Great  Western  company  to  be  forwarded  over  its  road. 

Before  receiving  such  cars  from  the  Erie  road,  the  Atlantic  and 
Great  Western  company  was  accustomed  to  inspect  them  and  to 
receive  such  as  were  in  a  sound  condition  and  to  mark  and  reject 
such  as  were  unsound  till  they  were  repaired. 

This  work  of  inspection  was  done  by  the  agents  of  the  Atlantic  and 
Great  Western  company  deputed  by  it  for  that  purpose  and  at  its 
own  convenience,  but  such  inspection  was  obviously  for  the  com- 
mon benefit  and  interest  of  both  companies.  The  cars  inspected 
were  the  cars  of  the  Erie  company,  and  if  injured  or  found  unsound 
or  unsafe,  they  were  sent  to  the  Erie  shops  for  repairs  before  they 
were  received  and  accepted  by  the  Atlantic  company.  In  this  light 
the  plaintiff  was  in  fact  and  effect,  it  seems  to  me,  substantially  the 
agent  of  both  companies  in  inspecting  such  cars.  The  Erie  com- 
pany was  interested  in  the  preservation  of  its  cars  and  in  the  prompt 
transmission  of  the  freight  contained  in  them,  which  it  had  re- 
oeived  as  a  public  carrier  and  had  thus  far  transported  on  the  way 
to  its  destination. 

In  this  view  I  think  the  judge  should  have  charged  as  requested, 
that  "if  the  plaintiff  was  upon  this  defendant's  track  under  the 
circumstances  detaUed,  while  there  he  was  in  the  same  position  as 
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any  one  of  the  defendant's  employees  and  must  take  his  chances 
with  the  rest  If,  as  the  counsel  then  insisted,  the  plaintiff 
was  there  to  do  the  husiness  for  both  companies,  then  he  stood  in 
the  same  attitude  as  any  other  servant  of  the  defendant" 

I  cannot  see  why  this  is  not  so.  These  cars  were  all  upon  the 
defendant's  track  and  under  its  control,  and  at  its  risk  at  the 
time  of  this  inspection.  They  had  not  been  delivered  to  or  accepted 
by  the  Atlantic  and  Great  Western  company.  If  they  had  been  de- 
stroyed by  lire  on  this  track,  it  would  have  been  at  the  loss  of  the 
defendant 

But  upon  the  contrary  assumption  that  this  inspection  was 
entirely  in  the  interest  and  for  the  benefit  of  the  Atlantic  company, 
then  the  verdict  is  wrong  and  in  direct  conflict  with  the  charge  of 
the  judge. 

The  defendant's  counsel  asked  the  court  to  .charge,  that  <^if  the 
jury  found  from  the  evidence  that  the  plaintiff  .was  inspecting  the 
cars  in  question  on  the  defendant's  track  simply  by  the  permission 
of  the  defendant  for  the  benefit  of  his  employer  under  his  employ- 
er's direction,  then  he  cannot  recover."  The  court  said,  "I  so 
charge  in  connection  with  the  above  proposition." 

The  proposition  referred  to  was  embraced  in  an  answer  of  the 
judge  to  counsel  on  a  request  to  charge  in  the  words  following :  "  I 
say  if  the  jury  find  as  a  fact  that  he  omitted  to  look  up  the  track 
and  could  have  seen  if  he  had  looked  up  there,  then  I  cannot  charge 
as  matter  of  law  that  the  omission  was  negligence." 

This  proposition  does  not,  as  I  can  see,  affect  or  essentially  qualify 
the  charge  made. 

But  as  the  jury  did  not  find  in  conformity  to  this  direction,  they 
must  have  negatived  it  and  found  upon  the  other  ground,  that  the 
plaintiff  was  not  inspecting  said  cars  by  permission  of  the  defend- 
ant simply  for  the  benefit  of  his  employer  and  under  its  direction, 
which  in  effect  makes  him  the  common  agent  of  both  parties  in 
making  such  inspection.  In  this  view  the  plaintiff  was  not  entitled 
to  recover,  and  I  think  in  either  view  the  plaintiff  must  be  deemed 
in  making  such  inspection  to  have  been  acting  within  the  scope  of 
his  employment  and  must  be  held  to  have  assumed  all  the  risks 
which  grew  out  of  or  were  in  any  way  incident  to  or  connected  with 
such  employment  Ryan  v.  Fowler^  24  K  Y.  416;  Wright  v.  N.  Y. 
a  R.  R.  Co.,  25  id.  612. 

But  aside  from  this  consideration,  I  do  not  think  there  was 
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the  slightest  element  of  negligence  on  the  part  of  the  defendant 
which  would  warrant  a  recovery  against  it  It  had  its  trains  of 
freight  cars  arriving  close  together,  and  these  as  they  arrived  were 
successively  switched  off  on  to  the  side  track  in  the  customary  way 
and  without  any  knowledge  or  notice  or  reason  to  suppose  as  the 
second  or  third  trains  arrived  and  were  respectively  switched  off,  that 
the  plaintiff  or  any  other  employee  of  the  Atlantic  and  Oreat  West- 
em  company  was  then  engaged  in  inspecting  the  cars  of  the  first 
train. 
There  should  therefore  be  a  new  trial,  with  costs  to  abide  the  event. 

MuLLiK^  P.  J.^  concured  in  the  result  upon  the  last  ground. 


BooKSTAVER  et  ah  V.  Glenny  et  ah,  appellants. 

Evidence  — failure  of  consideration  — former  judgment — execution  and  levy  in 

bar — burden  of  proof. 

In  an  action  upon  a  promiseoiy  note  against  maker  and  indorser,  tlie  answer 
set  up  that  the  note  was  given  upon  a  parol  agreement  on  the  part  of  plain- 
tiff to  discontinue  a  suit  against  the  maker  upon  his  giving  indorsed  notes 
for  the  claim  in  suit,  and  that  after  accepting  these  notes  plaintiff  continued 
the  suit  to  judgment  and  execution.  Held,  a  complete  defense  and  the  ex. 
elusion  of  evidence  in  support  of  the  same,  error. 

The  answer  also  set  up  that  the  sheriff  had,  under  the  execution  issued  in  the 
action  first  instituted,  levied  upon  property  enough  to  satisfy  such  execu- 
tion. Heldf  that  it  was  upon  the  plaintiff  to  show  that  the  levy  was  not 
a  satisfaction  of  the  execution,  and  the  exclusion  of  proof  of  such  levy  was 
error. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  William  Book- 
staver  and  others,  against  the  defendants  Simeon  Glenny  and  Wil- 
liam Glenny,  entered  upon  a  verdict  directed  by  the  court  at  the 
Chautauqua  circuit  September  10,  1873,  for  $2,038.18.  The 
material  facts  appear  in  the  opinion. 

Wm.  L.  JoneSy  for  appellant  The  court  erred  in  not  allowing 
the  agreement  under  which  the  note  was  given  to  be  shown.  Hill 
V.  Bannisfer,  8  Cow.  31 ;  Rochester  v.  Taylor,  23  Barb.  18 ;  JSherman 
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V.  White,  How.  Cas.  29-39,  note;  Mill&r  v.  Bitr.,  3  E.  D.  Smith, 
253 ;  Miller  v.  Oambie,  4  Barb.  146 ;  Johnson  y.  ffathorn,  3  Keyes, 
126  ;  jP^try  v.  Christy,  19  Johns.  53 ;  Slade  y.  Halsted,  7  Cow.  322 ; 
Hutchins  v.  Hebbardy  34  N.  Y.  24  ;  Barker  v.  Bradley,  42  id.  316 ; 
Sawyer  v.  Chambers,  44  Barb.  42;  SchoonmaJcer  v.  Roosa,  17 
Johns.  301 ;  P^j^fe  y.  Howell,  4  id.  296 ;  Frisbee  v.  Hoffnagle,  11 
id.  50 ;  Sawyer  v.  Chambers,  4A  Barb.  42 ;  Witbeck  y.  PFain^,  16 
N.  Y.  532;  McKitister  y.  Babcock,  26  id.  378;  Develin  y.  Coleman, 
60  id.  531. 

Jo/i^t  Ganson,  for  respondents,  cited  Bellaws  y.  Folsom,  2  Bob. 
138 ;  i^6Z?^A  Y.  Pto«,  5  Cow.  495. 

E.  Darwin  Smith,  J.  The  circuit  judge,  we  think,  erred  in 
excluding  the  defendant  from  giYing  CYidence  in  proof  of  his  first 
answer. 

This  action  was  brought  upon  a  promissory  note,  as  stated  in  the 
complaint,  made  by  William  Glenny  and  indorsed  by  the  defendant, 
Simeon  Glenny,  for  $2,000,  dated  March  1, 1873,  and  payable  three 
months  from  date.  The  defendant's  answer  set  up,  and  at  the  cir- 
cuit he  proposed  to  proYe,  that  on  the  8th  of  February,  1873,  Wil- 
liam Glenny,  the  maker  of  said  note,  was  a  merchant,  engaged  in 
business  at  Dunkirk,  and  was  indebted  to  the  plaintiffs  in  the  sum 
of  $5,137.07,  for  which  the  plaintiffs  had  commenced  an  action  in 
the  supreme  court ;  that  the  plaintiffs  agreed  with  said  Glenny  that 
if  he  would  giYC  them  satisfactory  indorsed  paper  for  $6,000  to  coYcr 
such  indebtedness,  they  would  discontinue  said  suit  and  giYe  him 
time  for  the  payment  thereof,  and  lend  him  other  money  and  renew 
said  indorsed  paper  as  it  came  due  ;  that  said  Glenny  did  procure 
and  deliYcr  to  the  said  plaintiffs  such  indorsed  paper  as  agreed, 
and  the  same  was  accepted  by  the  plaintiffs,  and  that  the  note  in  suit 
was  part  of  said  $6,000;  that  said  plaintiffs  did  not  discontinue 
said  suit,  but  proceeded  to  judgment  upon  it,  and  issued  execution 
and  leYied  same  upon  the  goods  of  said  Glenny  before  the  maturity 
of  said  note ;  and  that  the  defendant,  Simeon  Glenny,  indorsed  said 
note  in  pursuance  of  and  in  reliance  upon  the  said  agreement,  of 
which  he  was  fully  informed. 

Proof  of  these  facts  was  clearly  admissible.  A  party  may  always, 
as  between  the  original  parties  to  a  promissory  note,  proYe  the  con- 
sideration of  the  note  and  the  contemporary  facts  attending  the 
ToL.  III.  N.  Y.  Kep.  —  32 
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making  and  delivery  of  such  note,  and  any  agreement  relating  to  the 
making,  drawing  or  indorsing  of  the  same  which  are  consistent  with 
the  instrument,  and  which  tend  to  establish  that  it  has  been  diverted 
from  or  failed,  for  any  reason,  to  accomplish  the  object  for  which  it 
was  made,  or  to  establish  any  other  defense.  Parsons  on  Bills^  518, 
525;  Devlin  v.  Colefnan,  60  N.  Y.  531;  Sawyer  v.  Chambers,  44 
Barb.  45. 

The  facts  offered  to  be  proved  under  this  answer  tended  to  estab- 
lish that  the  making  and  giving  of  this  note,  with  the  others  made 
by  the  defendants  and  delivered  to  the  plaintiffs  to  the  amount  of 
$6,000,  had  entirely  failed  to  answer  the  end  and  object  for  which 
they  were  made  and  delivered,  and  that  the  plaintiff,  having  failed  to 
discontinue  the  suit  for  the  debt  for  which  it  was  in  part  given,  and 
proceeded  before  the  maturity  of  said  note  to  enforce  said  debt  by 
proceedings  at  law  in  said  action  previously  commenced,  had 
acquired  no  title  to  said  note,  and  had  no  right  to  enforce  it  for  any 
purpose. 

Proof  of  these  facts  could  not  be  excluded  on  the  ground  that 
they  tended  to  contradict  the  notes.  They  did  not  tend  to  establish 
any  such  fact,  but  to  show  that  the  plaintiffs,  if  they  had  not 
obtained  them  with  a  fraudulent  design,  were  seeking  to  use  them 
fraudulently,  after  they  elected  not  to  discontinue  their  suit  and  to 
proceed  to  collect  their  debt  at  law.  They  had  no  right  to  proceed 
with  such  action  and  hold  the  notes  also  as  valid  notes.  They  were 
given  to  extend  the  time  for  the  payment  of  the  debt  and  stop  such 
suit,  and  the  plaintiffs'  right,  upon  the  allegations  of  the  answer 
which  the  defendants  sought  to  prove,  to  enforce  payment  of  such 
debt  by  action  was  absolutely  suspended  during  the  time  these  notes 
had  to  run. 

The  purpose  for  which  this  note  was  given,  according  to  the  alle- 
gations of  this  answer,  had  entirely  failed  and  been  defeated  by  the 
acts  of  the  plaintiffs,  and  certainly  they  could  not  hold  their  notes 
and  enforce  them  after  they  had  thus  elected  to  abandon  and  dis- 
regard the  agreement  upon  which  they  were  made  and  received. 
Devlin  v.  Coleman,  supra. 

The  facts  sets  up  in  the  defendants'  first  answer  were  a  complete 
defense  in  the  actions  if  established. 

The  defendants,  also,  were  entitled  to  prove  their  second  answer. 
This  answer  alleges  that  upon  a  judgment  recovered  by  the  plain- 
tifEs  for  the  same  debt,  against  the  said  William  Glenny,  the  sheriff 
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of  Chaatanqna  couDty,  by  virtue  of  an  execation  ^sued  on  said 
judgment  before  the  commencement  of  this  suit,  had  levied  on  the 
goods  and  property  of  the  said  William  Glenny,  more  than  enough 
to  satisfy  said  judgment,  which  said  judgment  was  and  is  satisfied 
and  discharged. 

The  levy  upon  execution  of  suflBcient  property  of  the  -judgment 
debtor  to  satisfy  the  judgment  is  presumptively  a  satisraction  as 
Judge  Cowan  says,  in  Oreen  v.  Burke,  23  Wend.  490,  where  he  dis- 
cusses the  question  most  elaborately:  "Prima  facie  then  the  debt 
was  or  might  be  satisfied  by  the  levy;*'  and  in  another  place, "  What 
then  does  the  rule  amount  to  ?  Merely  that  the  levy  is  a  satisfac- 
tion sub  fnodo"  The  levy  is  not  conclusively  a  satisfaction,  but  the 
onus  is,  I  think,  upon  the  plaintiff  in  the  execution  to  showor 
explain  why  it  is  not  or  why  it  failed  to  secure  and  effect  full  satis- 
faction. 

It  was  error  to  exclude  proof  of  the  levy  under  the  answer. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event 

Judgment  reversed  and  new  trial  granted. 


Baldwin  et  dl.  v.  Rtak  et  al,  appellants. 

Efridenee  — proof  of  return  of  eseeeuHon — Fraudident  conveyance  — wTicU  doee 
not  constitute — Advene  possession — no  objection  to  official  sale. 

The  certificate  of  a  county  clerk  AM  incompetent  to  prove  the  issue  and 
return  of  an  execution  on  file  in  liis  office.  The  execution  with  tlie  sherifTs 
certificate  indorsed  tliereon  was  the  proper  evidence. 

In  an  action  to  set  aside  a  conveyance  as  fraudulent,  it  was  shown  tliat  the  title 
to  the  premises  conveyed  was  in  the  grantor  and  his  wife  jointly ;  tliat  tlie 
grantor  had  never  paid  any  of  the  purchase-money,  but  it  had  been  paid  by 
the  wife,  and  that  the  grantor  had,  at  the  time  it  was  made,  considerable  other 
property,  and  it  did  not  appear  that  this  property  was  not  sufficient  to  pay 
his  debts.  The  deed  was  voluntary.  Held  insufficient  to  warrant  setting 
aside  the  conveyance  as  fraudulent. 

The  objection  of  adverse  possession  held  not  applicable  to  a  deed  executed  by 
the  comptroller  of  the  State  upon  a  tax  sale  in  pursuance  of  law. 

Appeal  from  a  judgment  in  favor  of  plaintiffs,  William  Baldwin 
and  Sumner  Baldwin,  entered  upon  the  report  of  a  referee  in  an 
action  to  set  aside  certain  conveyances  as  being  in  fraud  of  creditors. 
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On  the  19th  day  of  December,  1866,  Lawrence  Lannon  and  wife 
conveyed  certain  premises  situate  in  the  town  of  Alma,  Allegany 
county,  to  the  defendants,  James  and  Ellen  Byan  (husband  and 
wife),  jointly,  for  the  consideration  of  $520,  all  of  which  was  paid 
by  one  of  the  defendants,  John  Hood,  who,  at  the  time,  owed  the 
defendant,  Ellen  Eyan,  1200. 

About  a  year  after  the  conveyance  Hood  also  let  the  Ryans  have 
$140,  and  enough  so  that  on  the  26th  of  March,  1869,  the  defend- 
ant, Ellen  Ryan,  owed  him,  on  account  of  said  purchase-money  and 
said  advances,  over  $500,  which,  however,  they  agreed  to  call  $500. 

On  the  26th  day  of  March,  1869,  the  defendants,  James  and  Ellen 
Ryan,  conveyed  the  said  premises  to  Virgil  A.  Willard,  an  attorney 
at  law,  who,  on  the  same  day,  conveyed  the  same  to  Ellen  Ryan,  and 
she,  on  the  same  day,  executed  and  delivered  to  the  defendant,  John 
Hood,  a  mortgag6  for  $500,  as  a  security  for  the  purchase-money 
and  advances  above  mentioned.  These  conveyances  and  this  mort- 
gage were  on  the  same  day  recorded  in  the  Allegany  county  clerk's 
oflBce. 

At  the  time  of  these  transactions  the  defendant,  James  Ryan,  had, 
and  continued  to  have  until  April,  1870,  considerable  personal 
property,  and  the  only  debt  he  owed  was  the  one  to  the  plaintiffs. 

In  the  month  of  November,  1866,  the  said  premises  were  sold  for 
non-payment  of  taxes  by  the  then  comptroller  of  this  State,  and  in 
pursuance  of  such  salej  the  same  were,  by  the  comptroller,  on  the 
2d  day  of  March,  1869,  conveyed  to  one  Benajah  P.  Whitney,  who, 
with  his  wife,  on  the  29th  day  of  November,  1869,  conveyed  the 
same  to  the  defendant,  Ellen  Ryan.  Both  the  conveyances  were 
recorded  in  the  Allegany  county  clerk's  office  on  the  31st  of  March, 
1870. 

During  the  year  1868  and  early  months  of  1869,  the  defendant, 
James  Ryan,  became  indebted  to  the  plaintiffs,  and  on  the  18th  day 
of  March,  1870,  the  plaintiffs  recovered  judgment  against  him  on 
account  thereof  for  $194.85,  in  a  justice's  court;  they  filed  a  trans- 
cript thereof  and  docketed  the  judgment  in  the  Allegany  county 
clerk's  office,  on  the  21st  of  March,  1870 ;  and  issued  execution  on 
the  same  day,  which  was  returned,  unsatisfied. 

The  plaintiffs  bring  this  action  as  judgment  creditors  of  said 
James  Ryan,  to  set  aside  the  deeds  from  James  and  Ellen  Ryan  to 
Virgil  A.  Willard,  and  from  Virgil  A.  Willard  to  said  Ellen  Ryan, 
as  fraudulent  as  against  the  plaintiffs. 
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The  action  was  referred  to  Harlow  Hakes,  before  whom  it  was 
tried.  The  referee  found  that  all  the  deeds  were  void,  and  ordered 
judgment  setting  aside  the  deeds  from  James  and  Ellen  Ryan  to 
Willard,  and  from  Willard  to  Ellen  Ryan,  and  the  mortgage  from 
Ellen  Ryan  to  Hood. 

Rufua  Scott,  for  appellants. 
Jones  <§  Spargur,  for  respondents. 

E.  Darwin  Smith,  J.  It  was  error  to  receiye  the  certificate  of 
the  connty  clerk  to  prove  the  issue  and  return  of  the  execution. 

The  execution,  with  the  sheriff *8  return  thereon  indorsed,  was  the 
proper  evidence  of  these  facts.  This  exception  is  a  valid  one,  and 
would  have  been  fatal  if  it  had  been  necessary  for  the  plaintiffs  to 
show  the  issue  and  the  return  unsatisfied,  of  an  execution.  This 
was  unnecessary,  as  the  action  was  not  instituted  to  reach  equitable 
property,  but  to  remove  incumbrances  upon  real  estate  which  were 
in  the  plaintiffs'  way  in  enforcing  his  judgment,  which  was  duly 
proved.  Grippen  v.  Hudson,  13  N.  Y.  171 ;  Payne  v.  Sheldon,  63 
Barb.  169. 

But  the  referee  erred,  we  think,  in  holding  that  the  deed 
from  James  and  Ellen  Ryan  to  Virgil  A.  Willard,  and  the  deed  from 
Willard  to  Ellen  Ryan,  and  the  mortgage  from  the  said  Ellen  to 
John  Hood,  were  void  as  against  the  plaintiff,  and  should  be  set  aside. 
The  deeds  from  James  and  Ellen  Ryan  to  Willard,  and  from  Wil- 
lard to  Ellen,  were  simply  instruments  designed  to  vest  in  her  the 
whole  legal  title  to  the  said  premises.  They  were  at  most  simply 
voluntary  conveyances,  so  far  as  they  conveyed  the  interest  of  James 
Ryan  to  his  wife,  and  were  not  for  that  reason  fraudulent  or  void. 
It  was  necessary  for  the  plaintiffs  to  have  shown,  to  justify  setting 
them  aside  on  that  ground,  that  they  were  made  when  the  husband 
had  not  other  property  left  sufiicient  to  pay  his  debts  at  the  time 
of  said  conveyance,  which  was  not  proved;  but,  on  the  contrary,  it 
was  proved,  and  the  referee  found  that  he  had  at  that  time  consid- 
erable personal  property.    Bahcoch  v.  Eckler,  24  N.  Y.  623. 

But,  beside  this  consideration,  it  clearly  appears  that  Mrs.  Ryan 
was  in  fact  the  real  and  equitable  owner  of  this  land.  She  had 
paid,  or  procured  through  her  friend  Hood  to  be  paid,  the  whole 
consideration  for  the  land.  Ryan  had  not  paid  one  cent  of  the  pur- 
chase-money. It  was  but  right,  therefore,  for  him  to  convey  the 
whole  legal  title  to  her,  and  this  was  all  that  was  accomplished  by 
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these  two  deeeds.    Mrs.  Ryan  was  and  could  be  guilty  of  no  fraud  in 
taking  the  legal  title  to  herself,  as  she  had  the  whole  equitable  title. 

Nor  was  it  fraudulent  in  her  to  give  the  defendant  Hood  a  mort- 
gage on  said  land  to  secure  her  debt  to  him  for  his  advances  to  her. 
If  these  deeds  and  this  mortgage  had  not  been  executed  the  equita- 
ble rights  of  Ellen  and  of  Hood,  in  respect  to  this  land,  were  superior 
to  the  plaintiffs',  and  would  have  been  protected.  Dygert  v.  Bemer- 
schnider,  32  N.  Y.  629. 

The  plaintiffs  had  no  judgment  when  these  deeds  and  this  mort- 
gage were  executed,  and  the  right  of  the  defendant  Hood  to  take  a 
mortgage  on  this  property  as  security  for  his  debt,  and  the  right  of 
Ellen  Ryan  to  give  such  security,  cannot,  I  think,  be  doubted ;  and 
such  mortgage  would  be  and  is  a  valid  security  precedent  to  any 
lien  of  plaintiffs'  judgment  or  their  rights  under  the  same,  and  there 
can  be  no  fraud  in  such  a  transaction. 

Ryan  had  paid  no  part  of  the  consideration  on  the  purchase  of 
the  land,  and  it  does  not  appear  that  he  had  added  to  the  value  of 
the  property  by  any  improvements  made  with  his  own  funds.  Ellen, 
it  seems  to  us,  was  the  equitable  owner  of  these  premises,  and  had 
the  right  to  take  from  him  a  conveyance  or  release  of  his  share  in 
the  nominal  title  ;  and,  if  he  recognized  her  right  as  such  equitable 
owner,  he  had  the  clear  right  to  clothe  her  with  the  whole  legal 
title  before  any  liens  were  actually  acquired  against  such  property. 

We,  also,  do  not  see  any  valid  objection  to  the  deed  from  Benja- 
min P.  Whitney  to  Ellen  Ryan. 

The  objection  of  adverse  possession  at  the  time  of  the  execu- 
tion of  said  deed  does  not  apply  to  judicial  sales  or  deeds,  nor  to 
deeds  executed  by  the  comptroller  of  the  State  in  pursuance  of  law. 
Hubbell  V.  Welden,  Hill  &  Denio,  142. 

And  it  was  error  to  set  aside  the  deeds  aforesaid  and  the  mortgage 
to  Hood,  in  any  view,  even  though  the  deed  of  Ryan,  through  Wil- 
lard  to  his  wife,  was  held  to  be  fraudulent  as  against  the  plaintiffs. 
They  were  valid  between  the  parties,  and  the  plaintiffs  could 
only  reach  such  interest  as  Ryan  had  in  said  land  at  the  time  of 
these  conveyances.  This  he  might  be  allowed  to  sell,  and  the  pur- 
chaser would  be  substituted  to  Ryan's  place.  He  could  have  no 
higher  interest  in  the  land.     Otis  v.  Gilmore,  7  Lans.  245. 

The  judgment  should,  therefore,  l^e  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 
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Db  Graff  v.  New  York  Central  and  Hudson  Eiver  Rail- 
road Company,  appellant 

Negligenee  —  UabUity  of  nuuter  for  injury  to  servant — defective  machinery. 

In  an  action  against  a  railroad  company  by  a  brakeman  who  wae  injured  in 
consequence  of  a  defective  brake  which  he  was  operating  on  a  freight  car, 
whereby  he  was  thrown  to  the  ground  and  severely  hurt,  held,  that  evi- 
dence to  show  that  the  brake  upon  the  car  and  the  apparatus  attached 
thereto  were  of  the  most  primitive  and  awkward  construction,  and  were 
placed  on  the  wrong  side  of  the  car,  and  that  the  shelf  upon  which  the 
brakeman  stood  was  without  guards,  and  no  seat  was  provided  for  his  use, 
was  inadmissible. 

The  rule  that  the  servant  shall  be  exposed  to  no  risks  from  imperfect  or  in- 
adequate machinery,  only  applies  where  such  imperfection  or  inadequacy  are 
latent  and  not  obvious  to  the  servant,  and  cannot  be  ascertained  or  guarded 
against  by  the  exercise  of  due  care  and  caution. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  new  trial.  The 
action  was  brought  to  recover  damages  for  injuries  received  by  the 
plaintiff,  Aaron  V.  0.  De  Graff,  a  minor,  while  in  the  employ  of 
the  defendant  as  a  brakeman  on  a  freight  train,  running  west  from 
Albany  to  Syracuse.  About  seven  miles  west  of  Palatine  Bridge  en 
applying  the  brake  the  chain  gave  way  and  plaintiff  was  thrown  to 
the  ground  and  received  the  injuries  complained  of.  The  cause 
was  tried  before  Mr.  Justice  Doolittlb  and  a  jury,  at  the  Oneida 
circuit,  in  January,  1873,  where  the  plaintiff  had  a  verdict  for 
$10,000  damages.  A  motion  for  a  new  trial  was  denied,  and  after 
judgment  the  defendant  appealed. 

J.  Thomas  Spriggs  and  A,  Coburn,  for  appellant,  cited  Wright  v. 
N.  Y.  a  R.  R.  Co.,  25  N.  Y.  565,  566 ;  1  Redf.  521,  n.  2 ;  Dynen  v. 
Leach,  26  L.  J.  (N.  S.)  Exch.  221 ;  Asaop  v.  Yates,  2  H.  &  N.  768 ; 
Wonder  v.  Baltimore  <&  Ohio  R.  R.  Co.,  3  Am.  143 ;  Laning  v.  N.  Y. 
C.  R.  R.  Co.,  49  N.  Y.  521,  532,  533;  TinTiey  v.  Boston  £  Albany 
R.  R.  Co.,  52  id.  632. 

Conkling,  Lord  £  Coze,  for  respondent,  cited  Filke  v.  B.  (&  A.  R. 
R.,  53  N.  Y.  549 ;  Snow  v.  Housatonic  R.  R.,  8  Allen,  441 ;  Wooster 
V.  Forty-second  Street  R.  R.,  50  N.  Y.  205  ;  Keyan  v.  Western  R. 
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B.  Co.,  8  id.  175 ;  Pater  son  v.  Wallace^  1  Macq.  H.  L.  Cas.  748 ; 
Noyes  v.  Smithy  28  Vt  69 ;  Hays  v.  Western  R.  i?.,  3  Cush.  270  ; 
Westchest^  S  Phil  R.  R.  Co.  v.  McElwee,  67  Penn.  Si  116. 

E.  Darwik  Smith,  J.  In  the  statement  of  the  case  upon  the 
points  of  the  plaintiflf's  counsel,  it  is  stated  as  follows :  "  The  brake 
upon  the  car  in  question  and  the  apparatus  attached  thereto  were 
of  the  most  primitiye  and  awkward  construction,  the  brake  tackle 
was  placed  on  the  car  in  the  position  most  likely,  should  any  part 
of  it  give  way,  to  cause  injury;  no  one  of  the  modem  improvements 
and  inventions  were  introduced  into  its  construction.  It  was  placed 
on  the  wrong  side  of  the  car,  and  the  dog,  whose  office  it  is  to  hold 
the  wheel  in  'position  when  wound  up,  was  placed  on  the  wrong 
side  of  the  ratchet.  In  addition  to  these  defects  the  shelf  or  step 
upon  which  the  brakeman  stands  was  without  guard  to  prevent  his 
slipping,  and  no  seat  was  provided  for  his  use  on  the  roof;  the  dog 
operated  with  the  foot  and  not  automatically  as  it  should  have 
done." 

The  evidence  to  establish  these  facts  was  objected  to  and  received 
under  exception,  and  was,  I  think,  all  inadmissible.  The  proof  was 
directed  to  show  that  the  car  on,  or  from  which  the  plaintiff  was 
injured,  was  not  constructed  and  fitted  up  after  the  latest  and  most 
approved  models.  One  error  in  this  connection  was  in  applying  to 
plain  and  rough  freight  cars,  as  between  master  and  servant,  the 
strict  rules  applicable  to  cars  for  the  transportation  of  passengers, 
as  against  or  in  favor  of  a  passenger  injured  or  person  crossing 
railroads.  The  rule  asserted  in  the  case  of  Costello  v.  8.  &  B.  R.  R. 
Co.,  66  Barb.  92,  was  in  favor  of  a  person  not  in  the  employ 
of,  or  connected  with  the  railroad  company.  A  child  in  that  case 
was  run  over  in  the  street,  which  accident  might  probably  have 
been  avoided  if  the  railroad  company  had  had  in  use  the  best  im- 
proved class  of  brakes.  The  rule  that  the  carrier  of  passengers  is 
bound  to  use  all  precautions  so  far  as  human  skill,  care  and  foresight 
will  go  for  the  safety  of  his  passengers  {Hegeman  v.  Western  R.  R. 
Co,,  13  N.  Y.  9)  has  no  application  to  carriers  of  freight  as  between 
master  and  servant. 

The  plaintiff  was  employed  as  a  brakeman  on  freight  cars.  He 
knew  what  and  where  his  work  was  and  was  to  be,  and  fixed  his 
wages  in  view  of  the  danger  and  risks  he  ran  in  that  particular 
department  of  labor.    He  engaged  to  work,  and  went  to  work  freely 
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and  intelligently  upon  that  particular  class  of  cars,  upon  one  of 
which  he  received  his  injury.  The  rule  is  well  settled  and  generally 
recognized,  that  a  servant  in  any  and  every  branch  of  business 
assumes  all  the  perils  and  risks  which  grow  out  of,  attend,  or  are  in 
any  manner  incident  to,  the  duties  he  undertakes  to  discharge. 
Redf.  on  Railway,  §  131 ;  Warner  v.  Erie  Railway  Co.,  39  N.  Y.  468 ; 
Ryan  v.  TowU,  24  id.  416 ;  Wright  v.  N.  Y.  G.  R.  R.  Co.,  26  id.  416. 

The  obligation  of  the  master  to  his  servant,  as  the  rule  is  asserted 
in  Lanning  v.  N.  Y.  ft  R.  R.  Co.,  49  N.  Y.  532,  is  "  that  the 
servant  shall  be  exposed  to  no  risks  from  imperfect  or  inadequate 
machinery,  or  other  material,  means  and  appliances,  or  from  un- 
skillful or  incompetent  fellow  servants."  The  imperfect  or  inade- 
quate machinery  intended  in  this  rule  means  such  imperfections  or 
inadequacy  as  are  latent,  and  not  visible  or  obvious  to  the  senses, 
and  such  as  are  unknown  to  the  servant  and  cannot  be  ascertained 
or  guarded  against  by  the  exercise  of  proper  care  and  due  caution 
on  his  pari 

Within  this  rule  the  plaintiff  undertook  to  work  on  these  cars, 
just  as  they  were  in  point  of  model  and  construction.  He  knew 
tiiey  were  freight  cars,  and  some  of  them  of  an  old  style  and 
pattern ;  he  might  have  objected  or  refused  to  work  on  cars  thus 
constructed ;  he  saw  and  knew  the  character  of  the  brakes  and  on 
which  side  of  the  cars  they  were  placed,  and  how  they  were  man- 
aged and  controlled,  and  that  they  had  not  spring  dogs,  or  those  of 
the  most  improved  kind  used  on  passenger  cars.  Considerable  evi- 
dence was  given  on  the  trial  comparing  the  model  of  the  brake 
upon  the  car  in  question  with  other  models,  and  the  case  contains  a 
plan  annexed  to  it  of  three  different  models  used  before  the  jury, 
and  to  which  the  above  and  other  testimony  referred.  All  of  this 
testimony,  I  think,  was  inadmissible,  and  embraced  within  the  de- 
fendant's objections  and  exceptions. 

This  whole  class  of  testimony  was  adapted  to  confuse,  embarrass 
and  mislead  the  jury.  They  had  nothing  to  do  with  other  models 
of  cars  or  brakes,  or  with  the  question  whether  other  mechanics 
differed  with  those  who  manufactured  these  cars  in  respect  to  the 
best  style  and  pattern  of  brakes  or  cars. 

As  was  well  said  in  the  case  of  Wonder  v.  BcAt.  dk  Ohio  R.  R.  Co., 
3  Am.  143;  32  Md.  411:  "A  railway  company  is  not  bound  to 
change  its  machinery  in  order  to  apply  every  new  invention  or  sup- 
posed improvement  in  appliances ;  and  the  employee  who  consents 
Vol.  III.  N.  Y.  Ebp.—  33 
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to  operate  the  machinery  already  provided  by  that  company,  know- 
ing its  defects,  does  so  at  his  own  risk." 

As  these  views  involve  necessarily  a  new  trial,  I  think  it  unad- 
visable  to  discuss  the  questions  raised  on  the  q^otion  for  a  nonsuit 
and  in  the  charge,  inasmuch  as  since  the  trial  the  court  of  appeals 
has  had  under  consideration  the  class  of  questions  presented  in 
that  branch  of  the  case,  and  have  made  some  decisions  (not  yet 
reported)  which  may  affect  those  questions.  The  order  and  judg- 
ment should  therefore  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 


AuBUEiir,  appellant,  v.  Settle  et  al. 

Vendor  and  vendee  —  equUdble  lien. 

Plaintiff  exchanged  his  farm  for  defendant's  hotel  under  an  agreement 
whereby  $500  was  to  be  paid  bj  defendant  in  procuring  a  discharge  of  a 
mortgage  which  one  H.  held  upon  the  hotel,  and  the  substitution  of  a  new 
mortgage  to  H.  on  the  farm.  After  the  exchange,  defendant  was  unable  to 
induce  H.  to  make  the  substitution ;  held,  that  plaintiff  had  a  vendee's  lien 
upon  the  farm  to  the  extent  of  the  $500 ;  and  that  a  mortgagee  or  vendee 
from  defendant,  with  knowledge  of  the  facts,  had  no  rights  which  would 
prevent  plaintiff  from  having  full  equitable  relief. 

Appeal  from  a  judgment  at  special  term  dismissing  the  com- 
plaint. The  action  was  brought  by  Isaac  S.  Auburn  against  Ezra 
J.  Settle,  Julia  E.  Settle,  Elizur  Little,  John  P.  Heir  and  John  H. 
Goats,  to  enforce  a  vendee's  lien.  The  facts  are  these :  Prior  to 
March  16, 1872,  the  plaintiff  was  seized  in  fee  simple  of  a  farm,  and 
the  defendant  Ezra  J.  Settle  was  owner  of  a  hotel  and  real  estate 
connected  therewith.  The  hotel  property  was  incumbered  with 
four  mortgages,  two  for  purchase-money,  amounting  together  to 
$6,000,  another  executed  by  said  Settle  to  defendant  Elizur  Little, 
for  13,036,  and  the  fourth,  executed  by  said  Settle  to  defendant 
John  P.  Heir,  for  $500.  The  plaintiff  and  defendant  entered  into 
negotiations  for  the  exchange  of  their  premises,  whereby  plaintiff 
was  to  be  allowed  $5,000  for  his  land,  and  Settle  was  to  be  allowed 
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$12,000  for  the  hotel  property.  Defendant  Settle  was  to  discharge 
all  incambrances  upon  his  property  except  the  mortgages  amoaAt- 
ing  to  $6,000  for  purchase-money,  and  deed  his  property  to  plaintiff, 
and  plaintiff  was  to  deed  his  land  to  Settle,  pay  Settle  $1,000  in 
money,  and  assume  the  payments  of  the  purchase-money  mortgages 
for  $6,000  on  the  hotel  property.  In  order  to  effect  this.  Settle  pro- 
posed to  procure  Little  and  Heir  to  take  mortgages  on  the  farm 
instead  of  the  mortgages  then  existing  in  their  favor  on  the  hotel 
property,  Little  consented  to  the  arrangement  and  was  to  procure 
the  consent  of  Heir;  and  with  this  understanding  the  exchange  of 
property  and  deeds  was  effected  between  plaintiff  and  Settle,  liittle's 
mortgage  was  substituted  in  the  manner  agreed  upon;  but  Heir 
refused  to  give  a  satisfaction  of  his  mortgage  and  accept  in  lieu 
thereof  a  mortgage  upon  the  farm.  And  the  Heir  mortgage  still 
remained  an  incumbrance  on  the  hotel  property  at  the  commence- 
ment of  this  suit.  The  defendant  Settle  conveyed  the  farm  to 
defendant  Goats,  who  purchased  with  full  notice  of  all  the  facts 
herein  set  forth.  The  defendant  Settle  afterward  became  insolvent 
The  complaint  in  the  action  demanded  that  plaintiff  be  adjudged  to 
have  an  equitable  lien  upon  the  farm  for  $500,  and  that  the  lien  be 
adjudged  prior  to  the  mortgage  of  Little  and  the  conveyance  to 
Coats.  The  judge  on  the  authority  of  Hare  v.  Van  Duesen,  32 
Barb.  92,  dismissed  the  complaint,  whereupon  plaintiff  appealed. 

Suger,  Wallace  <&  Jenney,  for  appellant 

Hunt  &  Weaver,  and  Garfield  <&  Hoyt,  for  respondents. 

E.  Dabwhjt  Shith,  J.  The  learned  judge  who  tried  this  cause 
without  a  jury  erred,  I  think,  in  dismissing  the  complaint  It  is  an 
old  and  well-settled  doctrine  of  the  courts  of  equity,  that  when  the 
vendor  of  land  conveys  the  estate  and  delivers  possession  without 
receiving  the  purchase-money,  he  retains  a  lien  upon  the  land  for 
the  unpaid  purchase-money.  2  Sugden  on  Vendors  (14th  ed.),  671 ; 
2  Story's  Eq.  Juris.  (11th  ed.),  §§  1217, 1218, 1219-1224;  4  Kent's 
Com.  162. 

The  lien  of  the  vendor  remains  until  payment  of  the  consideration 
for  the  land,  not  only  as  between  vendor  and  vendee,  but  as  against 
voluntary  creditors  or  purchasers  under  the  vendee  with  notice  of 
the  vendor's  rights  of  equity.  2  Story's  Eq.  Juris.,  §§  1225, 1228 ; 
Mackreth  v.  Symmons,  15  Ves.  330 ;  4  Kent's  Com.  152. 
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The  plaintiff  agreed  with  the  defendant  Settle  in  effect  to  sell^ 
and  did  convey  to  him  a  farm  for  the  sum  of  $5^000  in  exchange  for 
hotel  property.  He  received  payment  for  the  same  according  to  the 
terms  of  the  contract,  except  the  sum  of  $500,  which  was  to  be  paid 
immediately  by  the  transfer  of  a  mortgage  held  on  the  said  hotel  prop- 
erty by  one  Heir  to  the  said  farm  so  sold  and  conveyed  by  plaintiff. 
The  holder  of  this  mortgage  refused  to  cancel  the  same  on  the  hotel 
property  and  take  a  mortgage  for  the  same  amount  on  the  said 
farm.  Plaintiff,  therefore,  has  not  received  payment  for  the  price  of 
the  farm  to  the  amount  of  $500,  and  the  said  $500  Heir  mortgage 
remains  an  incumbrance  upon  the  hotel  property  taken  by  the  plain- 
tiff from  the  defendant  Settle,  who  is  stated  in  the  case,  and  found 
by  the  judge,  to  be  insolvent.  This  presents  a  clear  case  for  equita- 
ble relief.  All  the  cases  hold  that  the  lien  remains  until  discharged 
by  payment  of  the  consideration  or  waiver  of  the  same,  and  the 
burden  of  proof  is  on  the  purchaser  to  establish  such  waiver.  2 
Story^s  Bq.  Juris.,  §  1224.  There  is  in  this  case  no  waiver — no  new 
or  other  security  was  taken  for  this  $500.  The  plaintiff  executed  his 
deed  of  said  farm  and  took  his  conveyance  of  the  hotel  property 
upon  the  express  assurance  of  the  defendant  and  his  friend  Little, 
and  understanding  that  this  $500  would  be  transferred  from  the 
hotel  property  by  Heir  to  the  farm  immediately. 

The  $500  was  to  be  paid  by  Settle  by  procuring  a  discharge  of  the 
Heir  mortgage  from  the  hotel  property,  and  the  substitution  of  a 
new  mortgage  on  the  said  farm,  the  same  to  be  immediately  executed 
by  Settle  and  received  by  Heir. 

If  the  plaintiff  cannot  retain  and  enforce  this  lien  he  is  in  effect 
defrauded  of  the  $500,  part  of  the  price  of  his  own  land,  the  amount 
of  the  Heir  mortgage  remaining  a  lien  on  the  property  purchased 
by  him.  It  is  the  province  of  the  courts  of  equity  to  prevent  such 
wrongs.  Equity  powers  are  conferred  upon  the  courts  and  exist  for 
just  such  cases. 

The  deeds  executed  by  the  parties  and  the  mortgages  and  satis- 
faction piece  might  be  set  aside  or  rescinded  on  the  ground  of  mis- 
take or  fraud,  but  the  rights  of  the  parties  may  also  be  secured 
without  a  disaffirmance  of  the  contract  of  sale  or  exchange,  by  giv- 
ing effect  to  the  plaintiff's  equitable  lien  for  the  unpaid  purchase- 
money.  Nothing  has  occurred,  as  I  think,  to  cut  off  such  lien.  The 
whole  arrangement  between  the  parties  was  really  provisional,  and 
based  upon  the  understanding  that  this  $500  was  to  be  forthwith 
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paid  plaintiff  in  the  way  stipulated.  The  plaintiff  has  not  inten- 
tionally abandoned  said  conti*act,  or  taken  any  substituted  security 
for  the  payment  of  the  $500,  with  the  view  to  rely  upon  it  in  lieu 
of  the  discharge  of  the  Heir  mortgage  upon  his  property.  In  the 
case  of  How  y.  Duello  32  Barb.  92,  relied  on  at  special  term,  no  part 
of  the  purchase-money  stipulated  to  be  paid  for  the  property 
remained  unpaid  to  the  plaintiff.  There  was  no  ground  or  basis  for 
a  vendor's  lien.  The  plaintiff  had  bought  the  property  of  Van 
Deusen  and  paid  for  it,  and  taken  a  conveyance  thereof  with  a  cov- 
enant against  incumbrances,  the  parties  being  mutually  ignorant 
that  a  note  for  unpaid  purchase-money  might  be  enforced  in  equity 
as  a  lien  upon  the  land.  The  court  properly  held  that  the  plaintiff 
must  rely  upon  his  covenants.  The  facts  of  that  case  and  this  are 
essentially  unlike,  and  the  decision  furnishes  no  rule  for  the  deter- 
mination of  this  case.  In  this  case  the  plaintiff  had  no  more 
waived  his  lien  than  he  would  if  he  had  taken  Settle's  own  bond  or 
note  or  obligation  to  pay  this  $500.  He  took  his  word,  his  parol 
promise  to  procure  a  discharge  of  the  Heir  mortgage,  and  thus  pay 
the  $500.  In  such  case  the  lien  would  be  retained.  Sugd.  on  Vend. 
384.  The  waiver  only  takes  place  where  the  vendee  takes  a  distinct 
obligation  or  independent  security  for  the  purchase-money — and 
this  is  not  a  conclusive  waiver  (2  Story's  Eq.  Juris.,  §  1226)  —  but  the 
onus  wonld  in  such  case  be  npon  the  vendor,  to  prove  very  clearly 
that  a  waiver  was  not  intended  and  the  lien  was  to  be  retained. 
Oarrico  v.  Fann.  <§  Mech.  Nat  Bank,  33  Md.  235. 

We  think  the  plaintiff's  lien  in  this  case  was  clearly  not  waived, 
but  retained,  and  that  the  plaintiff  was  entitled  to  the  relief 
demanded  in  the  complaint 

The  defendant  Coats  took  title  from  Settle,  as  the  judge  finds, 
with  full  notice  of  all  the  facts  of  the  case,  and  has  no  rights  which 
prevent  the  plaintiff  from  having  full  relief.  It  will  be  the  duty  of 
the  special  term  to  give  proper  relief  by  a  decree  adapted  to  the 
facts  and  circumstances  of  the  case,  if  they  shall  remain  unchanged 
npon  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 
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Ethbidqb  ei  al,  v.  Bond  et  al,  appellants. 

Promis$pry  note — non-payment  —  loaiver  of  notice  by  indorMr. 

A  promieaory  note  made  hy  M.,  payable  to  the  order  of  B.,  was  indorsed  by 
B.,  and  not  being  paid  at  maturity  was  protested,  B.  having  notice  of  pro- 
test. B.  then  agreed  with  the  holders  that  if  they  would  take  a  note  in  the 
same  form  and  so  extend  the  time  of  payment,  he  would  see  that  it  should 
be  paid  at  maturity.  At  that  time  M.  was  insolvent.  Held,  that  B.  was  not 
entitled  to  notice  of  non-payment  of  the  new  note  in  order  to  charge  him. 

Appbal  from  judgment  in  favor  of  plaintiff  upon  a  trial  of  the 
cause  by  the  circuit  judge  without  a  jury.  The  case  was  this:  On 
the  18th  day  of  July,  1871^  one  Merriam  made  his  promissory  note 
as  follows : 

« 1350.  Adams,  July  18, 1871. 

"  Thirty  days  after  date  I  promise  to  pay  to  the  order  of  S.  N. 
Bond  three  hundred  and  fifty  dollars,  payable  at  the  Central 
National  Bank,  N.  Y.,  with  interest,  value  received. 

"S.  A.  Mbrkiam." 

The  note  was  indorsed  by  the  defendant,  Samuel  N".  Bond,  to 
plaintiffs,  Alfred  Ethridge  and  others,  and  at  maturity  it  was  duly 
protested  for  non-payment.  Bond  then  agreed  with  plaintiffs  that 
if  they  would  take  a  note  and  so  extend  the  time  of  payment,  he 
would  see  that  it  should  be  paid  at  maturity.  Merriam  was  then 
insolvent.    A  note  in  the  following  form  was  accordingly  given : 

«  $350.  Adams,  Sept  12, 1871. 

"  Two  months  after  date,  for  value  received,  I  promise  to  pay  to 
the  order  of  S.  N.  Bond  three  hundred  and  fifty  dollars,  with 
interest,  at  the  Central  National  Bank  of  Bome,  N.  Y. 

«  S.  A.  Merriam.'' 

This  note  was  indorsed  by  Bond,  but  at  maturity  he  received  no 
notice  of  non-payment 

Upon  these  facts  judgment  was  ordered  for  plaintiffs,  and  defend- 
ant appealed. 

JK  Vickery,  for  appellant 

ff.  F.  Bicknell,  for  respondents. 
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E.  Dabwix  Smith,  J.  The  judgment  in  this  case,  I  think, 
shonld  be  affirmed,  on  the  ground,  particularly,  that  the  defendant 
was  not  entitled  to  notice  of  the  non-payment  of  the  note  of  the 
13th  of  September,  1871.  This  note  was  really  taken  and  received  at 
the  instance  and  request,  and  for  the  benefit  and  accommodation, 
of  the  defendant.  He  had  become  fixed  upon  his  indorsement  of 
the  note  of  Merriam  of  the  date  of  July  18, 1871,  and  recognized 
and  admitted  his  liability  to  pay  such  note,  and  negotiated  with 
plaintiffs  for  an  extension  of  time  to  pay  it,  and  they,  at  his  request 
and  for  his  particular  accommodation,  took  a  new  note  at  sixty 
days,  on  his  agreement  to  see  to  it  and  see  it  paid.  The  note  is,  in 
form,  the  nofce  of  Merriam,  and  indorsed  by  the  defendant,  but 
Merriam  had  gone  into  bankruptcy  and  had  no  means  for  the 
payment  of  such  note,  and  was  not  expected  to  pay  it  He  had 
given  the  defendant  some  security  by  way  of  a  chattel  mortgage, 
upon  which  the  latter  relied  to  re-imburse  him  in  part  for  the  pay- 
ment of  such  note.  The  defendant  was  no  more  entitled  to  notice 
of  non-payment  of  such  note  than  he  would  have  been  if  it  had 
been  his  individual  promissory  note.  The  form  of  the  transaction 
did  not  change  his  rights.  He  was  the  real  debtor  who  had  agreed 
in  advance  and  was  relied  on  to  pay  the  note  at  maturity.  In  such 
case  the  reason  for  the  notice  of  non-payment  entirely  fails,  and 
such  notice  is  not  necessary  to  charge  the  indorsee.  It  is  dispensed 
with,  not  waived.  Story  on  Bills,  §  367;  Pars,  on  Bills,  §  567; 
Mechanic^  Bank  of  Albany  v.  Oriswoldy  7  Wend.  168;  Commercial 
Bank  of  N.  T.  v.  ffughes,  17  id.  98 ;  Sheldon  v.  ITorton,  43  N.  T.  97. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


Hbynb  v.  Blaib. 

MoUiciotts  prosecution — probable  cause —  question  of  law. 

Defendant  having  discounted  for  plaintiff  two  notes  of  $300  each,  both 
indorsed  by  A.,  discovered,  on  subsequent  examination,  that  the  indorse- 
ments did  not  appear  to  be  alike.  He  thereupon  took  the  notes  to  the  bank 
where  A.  did  business  and  was  told  by  the  cashier  that  he  doubted  the  genu- 
ineness of  one  of  the  notes,  the  teller  also  remarking  that  if  such  a  signature 
was  on  a  check,  he  would  hesitate  about  pajing  it.    The  cashier  was  asked 
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by  the  defendajit  to  inquire  of  A.,  how  many  notes  he  had  indorsed  for 
plaintiff,  which  he  accordingly  did,  and  was  told  by  A.  that  he  was  on  two 
notes  only,  one  of  $300  and  one  of  $150.  This  information  was  oommuni- 
cated  to  defendant,  who  then  had  plaintiff  arrested.  The  indorsements 
proyed  to  be  genuine.  In  an  action  for  malicious  prosecution,  Tield,  that 
defendant  had  probable  cause  for  causing  the  arrest. 
In  an  action  for  malicious  prosecution,  where  the  facts  are  undisputed,  the 
question  whether  there  was  probable  cause  for  the  prosecution  is  one  of  law 
for  the  cOhTt. 

Exception's  ordered  to  be  heard  in  first  instance,  at  general  term. 
The  action  was  for  malicious  prosecution  in  that  the  defendant, 
Charles  0.  Blair,  procured  the  plaintiff,  Oscar  B.  Heyne,  to  be 
arrested  for  forgery  January  24, 1873.  The  case  was  as  follows : 
the  defendant  had  discounted  for  plaintiff  two  notes  of  $300  each, 
both  indorsed  by  U.  Ackerman.  On  looking  at  the  notes  he  saw 
the  indorsements  purporting  to  be  by  Ackerman  were  not  alike ; 
and  then  wrote  to  Ackerman,  who  was  a  resident  of  the  same  place 
with  plaintiff  and  defendant,  to  call.  Defendant  then  took  the 
notes  to  Ackerman's  bank,  where  the  cashier  said  one  of  them  did 
not  look  right,  and  the  teller  remarked  that  if  such  a  signature  was 
on  a  check,  he  would  hesitate  about  paying  it  Defendant  then 
requested  the  cashier  to  ask  Ackerman  when  he  came  to  the  bank, 
how  many  notes  he  had  indorsed  for  plaintiff.  The  cashier  did  so, 
and  communicated  to  defendant  that  Ackerman  said  he  was  on  only 
two  notes  for  plaintiff,  one  of  t300  and  one  of  1150.  The  defend- 
ant made  some  efforts  to  find  Ackerman,  but  did  not  see  him  before 
taking  out  the  warrant  of  arrest.  These  facts  being  undisputed,  the 
court  decided  that  there  was  no  question  for  the  jury,  and  directed 
a  yerdict  for  the  defendant,  plaintiff  to  haye  sixty  days  to  make  a 
case  and  exceptions  to  be  heard  in  the  first  instance,  at  general  term, 
where  the  plaintiff  moyes  for  a  new  triaL 

0.  H.  Sedgtvick,  for  plaintiff. 

HiscocJc,  GKfford  <&  Doheny,  for  defendant 

E.  Darwin  Smith,  J.  In  actions  for  a  malicious  prosecution, 
the  question  whether  there  was  probable  cause  for  the  institution  of 
the  suit  or  prosecution  against  the  plaintiff  if  the  facts  are  undis- 
puted, is  one  of  law  for  the  court  Bulkeky  y.  KeteUas,  6  N.  Y.  384 ; 
Miller  y.  Milligan,  48  Barb.  80. 

There  seems  to  haye  been  no  particular  dispute  about  the  facts  at 
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the  circuit,  and  the  testimony  waa  within  a  narrow  compass.  It 
was  proper,  therefore,  for  the  circuit  judge  to  pass  upon  the  ques- 
tion of  probable  cause  as  it  lay  at  the  basis  of  the  right  of  action. 

There  is  not,  I  think,  any  reasonable  ground  to  doubt  that  the 
defendant,  in  making  the  complaint  before  the  justice,  acted  in 
good  faith  in  the  belief  that  the  charge  was  true.  The  only  ques- 
tion, therefore,  is,  whether  he  had  reasonable  ground  for  believing 
the  plaintiff  guilty  of  the  charge  P 

In  Foshay  v.  Ferguson,  2  Denio,  617,  Judge  Bbokson  said: "  How- 
eyer  innocent  the  plaintiff  may  have  been,  it  is  enough  for  the  de- 
fendant to  show  that  he  had  reasonable  grounds  for  believing  him 
guilty  at  the  time  the  charge  was  made."  This,  in  substance,  is  the 
rule  as  stated  in  most  of  the  cases.  MiUer  v.  MtUigan,  48  Barb.  30 ; 
Burlingame  v.  Burlingame,  8  Cow.  142;  Orinnell  v.  Stetoart,  32 
Barb.  549. 

Had  the  defendant,  within  this  rule,  reasonable  ground  to  believe 
that  the  plaintiff  was  guilty  of  the  charge  made  against  him  ?  On 
this  point  we  think  the  circuit  judge  did  not  so  clearly  err  that  we 
should  be  justified  in  granting  a  new  trial.  The  defendant  doubt- 
less acted  with  some  degree  of  haste,  but  he  had  some  ground  for 
suspicion  and  belief.  The  signatures  of  the  indorser  i^ere  unlike. 
The  cashier  of  the  bank  where  the  said  indorser  did  his  busi- 
ness, doubted  the  genuineness  of  one  signature,  and  said  he  did 
not  think  it  was  straight,  and  the  teller  of  the  bank  said  if  such  a 
signature  was  on  a  check,  he  would  hesitate  about  paying  it ;  and 
the  cashier  also,  upon  inquiring  of  Ackerman,  the  indorser,  how 
many  notes  he  had  indorsed  for  the  plaintiff,  reported  to  the  defend- 
ant that  Ackerman  said  he  was  on  two  only,  one  of  $300  and  one 
of  $150,  and  the  plaintiff  had  two  $300  notes  with  Ackerman's  ap- 
parent indorsement,  and  on  further  conversation  with  Mr.  Plumb, 
the  cashier,  Plumb  repeated  to  defendant  that  Ackerman  said  he 
was  on  only  one  $300  note. 

With  these  facts  known  or  reported  to  the  defendant,  we  do  not 
think  that  he  acted  without  any  reasonable  ground  of  belief  in  the 
truth  of  the  charge.  There  were  circumstances  of  suspicion  about 
the  note  which  relieve  his  conduct  of  the  charge  that  he  acted 
maliciously  and  without  any  probable  cause. 

The  motion  for  a  new  trial  should,  therefore,  be  denied,  and  the 
nonsuit  affirmed  and  judgment  ordered  accordingly. 

Judgment  accordingly. 

Vol.  IILN.  T.  Rep.— 34 
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JuDD,  appellant,  y.  Seekiks  et  aJ. 
Estoppel  -  covenant  in  deed^^tolien  grantor  not  estopped  by. 

Defendant,  being  in  possession  of  premises  under  a  land  contract  executed  to 
him  hy  plaintiff,  and  having  paid  the  purchase  price  and  being  entitled  to  a 
deed,  gave  a  mortgage  on  the  premises  to  S.  &  P.  to  secure  a  debt.  Subse- 
quently plaintiff  gave  a  warranty  deed  to  defendant  and  then  took  an  assign- 
ment of  the  mortgage  from  S.  &  P.  In  an  action  to  foreclose  the  mortgage, 
held  that  plaintiff  was  not  estopped  by  the  warranties  in  the  deed  from 
insisting  on  the  lien  of  the  mortgage. 

Appeal  from  a  jadgment  at  circuit  dismissing  the  complaint 
The  action  was  brought  by  the  plaintiff,  Harrison  Judd,  to  fore- 
close a  mortgage  to  secure  1953.28,  executed  by  the  defendant, 
William  Seekins,  to  Sellew  &  Popple,  on  the  24th  of  December, 
1869,  and  recorded  January,  1870.  Said  mortgage  was  assigned  to 
the  plaintiff  on  the  17th  of  April,  1873.  On  the  24th  of  November, 
1869,  defendant  Seekins  was  in  possession  of  the  premises  mentioned 
in  the  mortgage,  under  a  land  contract  executed  to  him  by  plaintiff, 
and  had  paid  the  purchase  price  and  was  entitled  to  but  had  not 
received  a  warranty  deed.  The  mortgage  was  given  as  security  on 
notes  of  defendant  Seekins  and  one  Wright  to  Sellew  &  Popple,  the 
.mortgagees,  which  notes  were  indorsed  by  plaintiff  for  the  accommo- 
dation of  the  defendant  Seekins  and  said  Wright,  and  when  they 
matured  they  were  paid  by  the  plaintiff,  who  subsequently,  and  after 
the  giving  of  said  deed,  took  an  assignment  of  said  mortgage. 

The  case  was  tried  by  the  court  without  a  jury  and  judgment 
rendered  for  the  defendant,  on  the  ground  that  plaintiff  was  con- 
cluded by  the  warranties  in  his  deed.  Plaintiff  appeals  to  this 
court. 

W.  Woodbury 9  for  appellant 

Wm.  H,  ffenderson,  for  respondents. 

E.  Dabwik  Smith,  J.  The  conclusion  of  the  learned  judge  who 
tried  this  cause  at  special  term,  that  the  said  mortgaged  premises 
was  discharged  from  the  lien  of  said  mortgage  by  the  terms  of  said 
deed  so  delivered  on  the  14th  day  of  April,  1873,  and  that  the  plain- 
tiff is  estopped  by  his  covenants  in  said  deed  contained  from  en- 
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forcing  the  mortgage  as  a  Ilea  on  said  premises,  if  it  be  correct, 
quite  obviously  does  great  practical  injustice.  It  converts  a  covenant 
against  incumbrances,  which  is  really  a  covenant  that  the  premises 
are  free  from  any  incumbrances  created,  done  or  suffered  by  the 
grantor  and  the  covenant  of  warranty,  which  is  a  covenant  that  he 
will  warrant  and  defend  the  grantee  against  any  such  incumbrance 
and  against  any  lawful  claim  by  which  the  grantee  may  be  de- 
prived of  the  premises  by  force  of  a  paramount  title  into  a  covenant 
against  the  grantee's  own  acts  and  against  liens  and  incumbrances 
by  him  created.  This  is  repugnant  to  the  very  nature,  design  and 
office  of  such  -covenants,  and  I  cannot  think  they  require,  if  they 
admit  of  any  such  construction. 

When  this  deed  was  delivered,  April  14, 1873,  the  said  mortgage 
was  outstanding  in  the  bands  of  Sellew  and  Popple,  and  the  same 
was  assigned  to  the  plaintiff  on  the  17th  day  of  April,  three  days 
afterward.  At  the  time  of  such  assignment  the  title  had  vested  in 
the  defendant,  and  the  plaintiff  might  lawfully  acquire  title  to  said 
mortgage,  which  as  a  lien  and  incumbrance  upon  the  legal  estate 
could  not  take  effect  till  after  the  conveyance  of  such  legal  estate 
to  the  mortgagor.  In  this  view  the  mortgage  became  and  was  a 
valid  legal  lien  upon  the  land  after  the  conveyance  of  the  legal  title 
to  the  defendant,  and  is  not  affected  or  covered  by  the  covenants  in 
the  deeda  The  defendant  would  thereafter  be  estopped  from  de- 
nying the  validity  of  such  mortgage. 

But  a  better  and  perhaps  a  sounder  view  is  to  hold,  as  I  think  it 
the  duty  of  a  court  of  equity  to  do  in  furtherance  of  justice,  as  no 
other  parties  or  persons  are  interested  in  the  question,  that  this 
deed,  by  relation,  took  effect  at  its  date.  The  land  was  then  paid 
for  by  the  mortgagor.  In  the  mortgage  such  deed  is  referred  to,  as 
then  existing,  in  these  words  :  "  Being  the  same  premises  conveyed 
to  the  said  William  Seekins  by  Harrison  Judd  and  wife,  and  refer- 
ence to  the  said  deed  is  hereby  had  for  a  more  particular  description 
of  said  premises."  This  mortgage  is  dated  December  24,  1869. 
The  deed  produced  on  the  trial  by  the  defendant  was  dated  Feb- 
ruary 1,  1869,  and  was  acknowledged  November  24,  1869.  The 
mortgagor,  at  the  date  of  the  mortgage,  was  in  possession  of  the 
premises ;  had  paid  the  whole  purchase-money  and  was  then  entitled 
to  his  deed.  To  do  equity  between  these  parties  and  give  full  effect 
to  the  mortgage,  this  deed  having  been  made,  executed  and  ack- 
nowledged previously  to  the  giving  of  said  mortgage,  should  be 
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deemed  to  have  taken  effect  as  a  valid  deed,  either  at  its  date  or  at 
the  time  of  the  acknowledgment  of  the  same  within  the  cases. 
Heath  y.  Ro$$y  12  Johns.  140;  Jackson  t.  Bard,  4  id.  234; 
Case  V.  De  Goes,  3  Cai.  263 ;  Prait  v.  FoUer,  21  Barb.  592 ; 
Jackson  v.  Bull,  1  Johns.  Gas.  81. 

In  the  case  of  FraH  v.  FoUer^  supra.  Judge  Harris,  speaking 
of  the  relation  of  sheriff's  deed  to  the  time  of  the  sale,  said: 
''  Where  a  deed  is  executed  in  pursuance  of  a  previous  contract  the 
deed  will  be  held  good  by  relation,  from  the  time  of  making  the 
contract,  for  the  purpose  of  upholding  ah  intermediate  sale  by  the 
grantee,"  and  refers  to  several  of  the  cases  above  cited. 

This  doctrine  may  be  further  applied  in  this  case,  as  Judge 
Thompsok,  in  Case  v.  De  Ooes,  supra,  said  it  might  be  betwixt  the 
same  parties  to  advance  a  right  The  defendant  also  should  be  con- 
sidered estopped  from  asserting  to  the  contrary  by  the  express 
reference  to  such  deed  in  the  mortgage  executed  by  him. 

In  a  court  of  equity  for  the  protection  of  the  equitable  rights  of 
the  parties  and  to  prevent  injustice,  I  have  no  doubt  that  the  cove- 
nants against  incumbrances  and  of  warranty,  contained  in  the 
plaintiff's  deed  to  the  defendant,  may  and  should  be  construed  as 
relating  to  the  date  of  the  deed. 

This  gives  effect  to  the  mortgage  as  a  legal  incumbrance  also  from 
its  date,  and  prevents  any  cl^im  of  merger  of  the  equitable  with 
the  legal  estate  in  the  plaintiff,  which  is  never  to  be  enforced  in 
equity  against  the  intention  and  clear  equity  of  the  parties.  Cham- 
ney  v.  Coope,  32  N.  Y.  543 ;  Bascom  v.  Smith,  34  id.  320 ;  Sheldon 
V.  Edwards,  35  id  279. 

As  these  views  lead  to  a  reversal  of  the  judgment,  I  will  abstain 
from  discussing  other  views  of  the  case  which  may  be  varied  on  a 
new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
oosts  to  abide  the  event 

Judgment  reversed  and  new  trial  granted. 
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JoB,DA2Sf,  appellant,  y.  Jobbak  et  al 

Witness — deposition  under  Code,  §§  890, 891 — impeaehment^ 

The  deposition  of  a  witness  was  taken  at  the  instance  of  the  plaintiff  pursuant 
to  §§  390,  391  of  the  Code ;  but  at  the  trial  of  the  cause  the  plaintiff  rested 
without  reading  the  deposition.  The  defendant  then  read  it.  Hdd,  (1)  that 
defendant  was  entitled  to  read  the  deposition,  and  (2)  that  the  plaintiff  could 
not  introduce  evidence  to  impeach  the  character  of  the  witness. 

Appeal  from  a  judgment  in  favor  of  defendants  entered  in  Erie 
county,  upon  the  report  of  a  referee.  The  action  was  brought  to 
establish  the  title  of  the  plaintiff  to  a  farnL  The  necessary  facts 
appear  in  the  opinion. 

Stephen  Lockwood,  Jr.,  for  appellant. 

Humphrey  £  Lochwoody  for  respondents. 

E.  Dabwin  Smith,  J.  The  chief  issue  of  fact  tried  by  the  referee 
was,  whether  the  defendant,  Michael  Jordan,  and  his  wife,  had  ever 
executed  and  delivered  a  deed  of  the  premises  in  dispute  to  Catha- 
rine Kennedy,  a  sister  of  the  defendant's  former  wife.  Upon  this 
issue  the  referee,  I  think,  properly  held  that  there  was  no  sufficient 
proof  that  any  such  instrument  was  ever  executed  and  delivered. 
The  existence  of  such  a  deed  in  the  possession  of  the  grantor,  I 
should  think,  was  sufficiently  proved,  but  I  think  there  was  really 
no  proof  that  it  was  ever  delivered  to  the  grantee  named  therein,  or 
ever  took  effect  as  a  valid  deed  of  said  premises. 

A  single  exception  was  taken  on  the  trial,  which  demands  con- 
sideration. The  testimony  of  the  defendant,  Michael  Jordan,  it 
appears  had  been  taken  before  the  county  judge  of  Erie  county,  at 
the  instance  of  the  plaintiff,  pursuant  to  sections  390  and  391  of 
the  Code.  The  plaintiff's  counsel  on  the  trial  rested  without  read- 
ing the  deposition  taken.  The  defendant's  counsel  then  read  it, 
as  I  think  he  was  clearly  entitled  to  do.  Barry  v.  Oalvin,  37 
How.  310. 

The  plaintiff's  counsel  then  called  witnesses,  and  proposed  to 
impeach  the  general  character  of  the  witness,  to  which  the  defend- 
ant's counsel  objected,  on  the  ground  that  the  plaintiff  had  made 
the  defendant  his  witness  by  taking  his  examination  as  a  witness  in 
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his  behalf.    The  referee  sustained  the  objection^  and  the  plaintiffs 
counsel  duly  excepted. 

When  a  party  calls  the  adverse  party  as  a  witness  at  the  trial, 
pursuant  to  section  390  of  the  Code,  or  examines  him  before  a  judge 
previously  to  the  trial,  pursuant  to  section  391,  he,  in  effect,  makes 
him  his  witness  to  prove  his  cause  of  action.  And  he  makes  him 
such  witness  subject  to  the  same  rules,  restrictions  and  tests  which 
apply  to  other  witnesses.  Forward  v.  Harris,  30  Barb.  338 ;  Bur- 
nett V.  Harris,  50  id. ;  PicJcard  v.  Collins,  23  id.  456.  Section  393 
provides,  that  the  examination  of  a  party  thus  taken  may  be  rebut- 
ted by  adverse  testimony.  This  provision  limits  discrediting  testi- 
mony to  rebutting  evidence  upon  the  merits  and  the  substance  of 
the  testimony  given.  It  does  not  change  the  general  rule  of 
evidence,  that  a  party  calling  a  witness  vouches  for  his  general 
character,  and  cannot  be  permitted  afterward  to  impeach  it  by 
general  evidence.  I  can  see  no  good  reason  why  this  rule  should 
not  be  applied  to  the  examination  of  a  party  under  the  sections  390 
and  391  of  the  Code. 

If  his  adversary  will  examine  a  party  at  the  trial,  or  fish  for 
evidence  before  the  trial  to  support  his  action  by  a  preliminary 
examination  before  a  judge,  he  should  not  be  allowed,  if  he  does  not 
like  the  testimony  elicited,  to  turn  round  and  insist  and  prove  that 
the  witness  he  had  called  and  examined  was  not  to  be  believed 
upon  oath. 

I  think  the  referee  decided  correctly  upon  this  point,  and  that 
the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Weaver  v.  Eome,  Watertown  and  Ogdbnsburg   Eailroad 

Company,  appellants. 

Common  earrtera — rights  of  passengers. 

Plaintiff  paid  for  three  tickets,  for  himself  and  two  others  with  him,  but  by 
mistake  of  the  ticket  agent  he  received  only  two.  The  train  being  ready  to 
start  he  got  on  it  and  handed  the  two  tickets  to  the  persons  with  him.  When 
the  conductor  applied  to  plaintiff  for  his  ticket,  he  was  told  hj  plaintiff  that 
he  (plaintiff)  had  paid  for  a  ticket  but  did  not  receive  it.  Held,  that  the  oon> 
dnctor  had  the  right  to  reqnire  plaintiff  to  pay  his  fare,  and,  in  case  of  refusal^ 
to  expel  him  from  the  train. 
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Appeal  from  a  judgment  rendered  at  the  circuit  court  upon  the 
verdict  of  a  jury  in  favor  of  the  plaintiff.  The  action  was  brought 
by  the  plaintiff  William  W.  Weaver,  to  recover  damages  for  being 
expelled  from  defendants  cars  and  injured  by  the  negligence  of 
defendants'  agents. 

The  plaintiff  was  traveling  from  Rome,  northward,  on  the  defend- 
ants' railroad,  and  had  two  ladies  with  him.  He  claimed  to  have 
purchased  at  Rome  three  tickets  to  Albion,  the  place  of  his  desti- 
nation, and  paid  for  them  and  to  have  received  by  the  mistake  of  the 
ticket  agent  but  two  tickets.  The  whistle  had  blown  for  the  train  to 
start  and  plaintiff  immediately  got  upon  the  train.  Being  required 
by  the  conductor  to  exhibit  his  ticket  for  himself,  after  he  had 
handed  the  two  tickets  to  the  ladies  in  company  with  him,  and  not 
being  able  to  exhibit  such  ticket,  and  having  also  refused  to  pay  his 
fare,  the  plaintiff  was  expelled  from  the  cars  at  the  next  station  after 
the  train  left  Rome,  whereupon  he  offered  to  pay  such  fare  but  was 
told  it  was  too  late  and  the  fare  was  refused,  and  in  attempting  to 
get  on  the  train  again  he  was  put  off.  Upon  the  trial  at  the  Oneida 
circuit,  the  plaintiff  recovered  a  verdict  of  $500. 

The  circuit  judge  made  several  rulings  to  which  the  defendants 
counsel  excepted  and  upon  which  he  moved  for  a  new  triaL 

Wynn  <&  Porter ^  for  appellants. 

L.  W.  Fiske,  for  respondent,  argued  among  other  points,  that  the 
injury  to  plaintiff  was  the  consequence  of  the  neglect  of  the  ticket 
agent,  and  cited  Fenn.  Railroad  Co.  v.  VandiveTy  42  Penn.  Si  365 ; 
Milwaukee  d  Mies.  R.  R.  Co.  v.  Finney,  10  Wis.  388,  and  other  cases. 

K  Dabwik  Smith,  J.  Among  other  propositions  stated  by  the 
circuit  judge  to  the  jury  in  his  charge  was  the  following: 

'^  If  the  plaintiff  first  purchased  and  paid  for  three  tickets  at  Rome 
for  Albion,  and  by  mistake  of  the  ticket  agent  of  the  defendant^  he 
received  but  two  tickets,  then  it  was  the  duty  of  the  defendant  to 
transport  the  plaintiff  on  the  train  from  Rome  to  Albion,  although 
the  plaintiff  was  not  able,  on  the  demand  of  the  conductor,  to  pro- 
duce  a  ticket,  and  the  putting  off  of  the  plaintiff,  and  keeping  him 
off  the  train  was  unauthorized  and  entitled  the  plaintiff  to  maintain 
this  action,  and  to  recover  all  the  damages  consequent  upon  the  put- 
ting and  keeping  him  off  defendant's  train." 

This  portion  of  the  charge  was  duly  excepted  to  by  defendant's 
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counsel.  After  the  charge  was  concladed  the  defendants,  counsel 
requested  the  judge  to  charge  ss  follows : 

"  That  if  the  plaintiff  after  leaving  Rome  and  on  the  train  had  no 
passenger  ticket  for  himself,  and  could  not  and  did  not  produce  any 
to  the  conductor,  and  refused  to  pay  any  fare  to  the  conductor,  then 
the  conductor  had  a  right  to  require  him  to  leave  the  car  at  Taberg, 
and  that  the  defendant  is  not  liable  to  the  plaintiff  therefor  unless 
there  was  more  force  used  in  removing  the  plaintiff  from  the  cars 
than  was  necessary ;"  which  request  was  refused  and  the  defendant's 
counsel  duly  excepted  to  such  refusal. 

In  respect  to  the  specific  proposition  charged,  and  the  refusal  to 
charge  as  requested  or  modify  the  charge  as  made,  I  think  the  learned 
judge  erred  and  that  both  these  exceptions  were  well  taken.  If  the 
plaintiff  did  in  fact  pay  for  three  tickets,  and  the  defendant's  ticket 
agent  failed  to  give  him  but  two,  it  was  doubtless  a  case  of  mutual 
mistake,  in  which  the  plaintiff  was  partly  in  fault  in  that  he  did  not 
see  to  it  at  the  time  that  he  obtained  the  tickets,  and  the  defendant 
would  doubtless  be  bound  to  refund  him  his  money  upon  proper 
demand.  But  the  mistake  of  this  ticket  agent  of  the  defendant,  in 
this  particular,  could  not  affect  the  right  and  duty  of  the  conductor 
on  the  train  to  demand  of  the  plaintiff  the  proper  evidence  of  his 
right  to  ride  upon  the  train  or  payment  of  his  fare.  When  the  con- 
ductor applied  to  the  plaintiff  for  his  ticket  and  was  told  by  him 
that  he  had  none,  that  he  had  paid  for  it,  and  did  not  receive 
it,  or  had  lost  it,  the  conductor  had  the  clear  right  to  require 
him  to  pay  his  faxe,  and  in  case  of  his  refusal,  to  expel  him  from 
the  cars.  It  was  not  the  time  or  place  to  try  the  question 
whether  the  plaintiff  had  paid  for  three  tickets  and  only  received  two 
of  the  tickets,  or  had  received  three  tickets  and  lost  one  by  his  own 
fault.  The  ticket  agent  was  not  present  to  give  his  testimony  or 
version  of  the  transaction,  or  to  disprove  the  plaintiff 's  assertion  if 
the  conductor  could  have  abandoned  his  appropriate  duties  to  try 
that  issue.  He  clearly  was  not  bound  as  Judge  Comstook  states 
the  rule  in  Hibhard  v.  New  York  &  Erie  Railroad  Co.,  16  N.  Y* 
470,  to  take  the  word  of  a  passenger  who  refuses  to  comply  with  the 
regulation  of  the  company,  or  the  word  of  any  third  person.  See 
Pennsylvania  jB.  J?.  Co.  v.  Vandiver,  43  Penn.  St  367. 

The  regulations  as  proved  by  the  conductor,  that  every  passenger 
was  required  to  exhibit  a  ticket  entitling  him  to  ride  upon  the  car 
er  pay  his  fare  to  the  conductor,  is  reasonable  and  a  very  necessary 
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one.  These  tickets  are  transferable  by  delivery  like  bank  bills,  and  \ 
if  a  conductor  was  required  to  trust  to  the  statement  of  a  passenger  I 
that  he  had  purchased  a  ticket  when  he  could  not  produce  it,  the 
railroad  companies  might  and  doubtless  would  be  exposed  to  great 
impositions.  It  is  essential  to  protect  their  just  rights  to  require 
that  every  person  exhibit  to  the  conductor  upon  a  train  a  ticket 
entitling  him  to  ride  upon  the  cars,  or  pay  the  fare  to  such  conduc- 
tor. Hibhard  v.  New  York  &  Erie  Railroad  Co.y  supra^  How  could 
the  conductor  have  known  in  this  case  that  this  plaintiff  had  not 
transferred  his  ticket,  if  he  had  in  fact  purchased  one  for  himself,  to 
some  other  passenger  who  was  then  on  the  train  and  riding  on  such 
ticket;  and  the  conduct  of  this  plaintiff,  his  readiness  under  the  cir- 
cumstances to  get  up  a  quarrel  on  this  question  with  the  conductor, 
and  lay  the  basis  of  a  lawsuit  by  requiring  him  to  expel  him  from  the 
cars,  leaving  his  wife  and  neice  behind  before  he  would  pay  the  small 
sum  of  11.35,  for  the  fare,  which  it  appears  by  his  subsequent  offer 
he  had  ample  means  in  hand  to  pay  at  the  time,  serve  to  vindi- 
cate the  propriety  of  the  regulation,  and  justify  the  conductor  in 
refusing  to  disobey  the  instructions  of  his  employers,  in  reliance  upon 
the  personal  veracity  of  this  plaintiff. 

As  these  views  lead  to  a  new  trial,  I  deem  it  unnecessary  to  dis- 
cuss any  other  of  the  exceptions  in  the  case. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

MuLLiN,  P.  J.,  did  not  vote. 

New  trial  granted. 


Bbidgfobb  y.  Gbockeb,  appellant. 

BiUs  and  notes — rights  of  holder — miaappropriaUon — Appeal  —  hULof 

exceptions. 

In  an  action  againat  the  drawee  of  a  bill  hj  the  holder  for  value,  who  took  it 
when  overdue  from  the  payee,  it  appeared  that  the  payee  was  an  agent  of 
the  drawer,  and  that  the  draft  was  designed  to  be  used  for  a  particular  pur- 
pose. Held,  that  it  was  a  question  for  the  jury,  upon  the  whole  evidence, 
whether  the  payee  misappropriated  the  bill. 

On  an  appeal  in  an  action  the  appellate  court  cannot  review  exceptions  taken 
at  the  trial  by  the  plaintiff,  where  the  only  bill  of  exceptions  in  the  appeal  is 
that  prepared  by  the  defendant.  The  plaintiff  should  also  prepare  a  bill  of 
ezoeptions  and  appeal. 

Vol.  Ill,  KY.  Kep.  —  35 
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Appeal  from  an  order  denying  a  motion  for  a  new  trial.  The 
action  is  by  James  Bridgford  against  Lemuel  L.  Crocker^  as  survi- 
vor of  the  firm  of  L.  Crocker  &  Co.,  upon  a  check  of  the  firm  dated 
July  22, 1867,  payable  to  the  order  of  Pai  Gavin,  which  the  payee 
indorsed  and  paid  to  the  plaintiff  October  26, 1867,  in  part  pay- 
ment of  a  lot  of  cattle  delivered  that  day  by  plaintiff  to  Garvin. 
The  opinion  sufficiently  states  the  case.  The  verdict  and  judgment 
were  for  plaintiff,  and  the  motion  for  a  new  trial  was  by  defendants. 

John  Gan80?i,  for  appellant 

Wadsworth  <&  Whiter  for  respondent. 

E.  Dabwin  Smith,  J.  When  this  case  was  before  this  court  on  a 
former  occasion,  as  appears  from  a  manuscript  opinion  of  Judge 
Talcott  then  before  me,  and  referred  to  in  Cowing  v.  AUman,  1 
N.  Y.  Sup.  497,  a  new  trial  was  granted  upon  the  ground  that  the 
circuit  judge  erred  in  holding,  as  matter  of  law,  that  the  check  in 
suit  was  not  overdue,  and  that  the  plaintiff  was  entitle  as  bona  fide 
holder  to  recover  the  amount  thereof.  On  the  last  trial  the  circuit 
judge,  on  the  contrary,  held  and  charged  the  jury  as  matter  of  law, 
that  at  the  time  Gavin  transferred  the  said  check  to  Bridgford  it 
was  overdue,  it  was  dishonored,  so  that  Bridgford,  when  he  took  it, 
would  receive  it  with  all  the  defenses  which  the  Crockers  could 
interpose  if  Gavin  was  seeking  to  enforce  it 

And  assuming  that  the  check  was  diverted  by  Gavin,  defendant's 
agent,  to  his  own  use,  the  learned  judge  charged,  "  That  the  plain- 
tiff, taking  this  check  when  it  was  thus  dishonored,  could  not 
recover  upon  it,  except  such  transfer  was  made  with  the  consent  of 
the  maker ;  that  if  Gavin  used  the  check  in  payment  of  his  own 
contracts  with  the  consent  and  approval  of  the  Crockers  —  if  they 
consented  to  that,  then  there  was  no  misappropriation." 

As  the  question  was  thus  presented  to  the  jury,  the  issue  submit- 
ted to  them  was  narrowed  down  to  the  single  question  whether  the 
use  made  by  Gavin  of  said  check  was  with  the  consent  of  the  maker 
of  said  chock,  direct  or  implied.  On  this  question,  considered  and  con- 
fined to  the  particular  check  and  to  this  particular  transaction,  it 
seems  to  me  that  the  verdict  was  not  warranted  by  any  direct  evi- 
dence. There  is  no  affirmative  evidence  of  any  express  consent  by 
the  Crockers  to  a  misappropriation  of  said  check  or  to  the  use  made 
of  it  by  Gavin  in  paying  his  own  debt    Crocker  denied  giving  any 
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such  consent,  and  Gavin  also  denied  it.  But  the  question  remains 
whether  there  is  any  or  sufficient  evidence  in  the  case  to  authorize 
the  jury  to  imply  such  consent  to  the  use  made  of  this  paper^  not^ 
withstanding  these  denials. 

The  facts  stated  and  admitted  by  these  witnesses,  and  proved  by 
other  witnesses,  and  the  intrinsic  and  undisputed  facts  of  the  case,  I 
am  inclined  to  think  were  sufficient  to  make  it  the  duty  of  the  cir- 
cuit judge  to  submit  the  case  to  the  jury,  and  to  authorize  the  jury 
finding  or  implying  a  consent  on  the  part  of  the  Grockers  to  the 
use  made  of  this  check.  The  facts  in  proof  clearly  show  that  this 
man,  Gavin,  was  trusted  as  the  agent  of  the  defendant  in  the  spring, 
summer  and  fall  of  the  year  1867,  with  checks  to  be  used  and  put  in 
circulation  in  th^  west  in  the  purchase  of  cattle  and  other  stock,  to 
the  amount,  in  the  aggregate,  of  150,000 ;  that  these  checks  were 
more  or  less  used  by  him  during  several  months  for  the  purpose  for 
which  they  were  issued,  and  under  circumstances  which  involved 
notice  to  the  defendants  of  the  use  thereof  made  by  him. 

The  checks,  upon  their  face,  were  a  species  of  general  unlimited 
letter  of  credit  or  draft,  payable  at  sight,  and  authorized  him  to 
utter,  cii'culate  and  transfer  them,  when  and  to  whom,  and  where 
he  pleased,  if  the  others  are,  as  I  presume  the  fact  to  be,  in  the 
same  form  with  the  one  produced  on  the  trial  of  this  cause. 

The  one  produced  at  the  trial  is  in  the  following  form  : 

"  No.  2,693.  "  New  Yobk  Central  Stock  Yard,  ) 

"  Buffalo,  N.  Y.,  July  22, 1867.     ) 

"  Mechanics'  National  Bank  pay  to  the  credit  of  Pat  Gavin  five 
thousand  dollars. 
iicL^!'}      .  "^  Ceockeb  &  Co." 

The  check  is  indorsed  as  follows : 

"  Pay  James  Bridgford,  or  order. 

"Pat  Gavin.'^ 

The  plaintiff  testified  that  this  check  was  indorsed  and  delivered 
to  him  by  the  payee,  Patrick  Gavin,  on  the  26th  of  October,  1867. 
Considering  that  the  man,  Gavin,  held  150,000  of  such  paper, 
and  through  the  summer  he  was  using  and  paying  it  out  as  he 
pleased,  in  the  purchase  of  cattle  and  hogs,  and  other  stock,  to 
various  persons,  and  that  such  checks  were  paid  by  the  bank  or 
otherwise  provided  for  by  the  makers,  that  they  were  notoriously 
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made  to  be  used  for  sach  purpose  generally,  as  Gavin  should  think 
proper ;  that  this  paper  was  so  used  in  fact  in  the  purchase  of  stock, 
and.  that  it  never  had  any  validity  or  inception  till  the  same  was  so 
indorsed  and  negotiated  by  said  Oavin  for  that  purpose,  and  never 
was  in  fact  payable  or  presentable  at  the  bank  for  payment,  or  in- 
tended to  be  until  it  was  so  indorsed  and  negotiated  in  fact  by  said 
Gavin,  I  think  the  juiy  might  reasonably  consider  and  hold  that 
said  Gavin  had  a  general  authority  from  the  defendants  to  use  these 
checks  as  he  thought  proper,  and  that  in  this  sense  the  defendant 
did  consent  to  the  use  made  of  this  particular  check.  The  jury 
having  so  found,  doubtless,  upon  this  general  view  of  the  whole 
facts  of  the  case,  and  the  discrediting  statements  of  Crocker  and 
Gavin,  and  other  testimony,  and  the  judge  who  tried  the  cause  hav- 
ing, at  special  term,  refused  to  set  aside  their  verdict,  we  hardly 
think  we  are  called  upon  to  reverse  them  both  upon  the  facts.  The 
jury  had  a  right  to  give  such  force  to  the  general  facts  of  the  cause 
in  view  of  the  position,  conduct  and  appearance  of  the  defendant 
and  Gavin  as  they  deemed  just,  though  in  conflict  with  their  par- 
ticular statement  on  any  point.  The  credit  of  these  witnesses  be- 
longed to  the  jury,  and  it  was  their  right  to  pass  upon  it  in  the 
light  of  the  whole  evidence.  The  cause  was  submitted  to  the  jury 
in  a  charge  exceedingly  fair  and  most  favorable  to  the  defendants  — 
more  favorable  perhaps  than  it  would  have  been  if  the  learned  cir- 
cuit judge  had  not  felt  controlled  or  embarrassed  by  the  decision  of 
the  court  in  setting  aside  the  former  verdict  and  directing  a  new  trial. 

The  question  presented  on  the  points  of  the  respondents'  counsel 
in  part,  that  this  check  was  not  overdue  at  the  time  of  its  negotia- 
tion, and  the  exception  upon  the  amendment  of  the  defendant's 
answer  on  the  trial,  are  not  properly  before  us  for  decision  upon 
this  bill  of  exceptions  and  appeal.  If  the  plaintiff  desired  to  pre- 
sent any  such  questions  to  the  coui*t  upon  exceptions  taken  by  hin^ 
at  the  trial,  he  should  also  have  prepared  a  bill  of  exceptions  and 
appealed.  Briggs  v.  iV.  F.  C.  R.  R.  Co.,  28  Barb.  516 ;  Graham's 
Pr.  326 ;  1  Cow.  Pr.  240,  263. 

The  particular  exceptions  taken  during  the  progress  of  the  trial; 
we  think  are  not  well  founded. 

The  order  of  special  term  should  be  affirmed. 

Order  affirmed. 
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Chamberlmk  v.  Fobes  et  al.y  appellants. 

Contraet  — faHwre  to  perform.    Set-off. 

In  an  action  by  L.  to  recover  for  sawing  logs  for  defendants,  the  complaint 
alleged  that  plaintiff  and  one  B.  sawed  the  logs  at  the  request  of  de- 
fendants, and  that  B.  had  transferred  all  his  interest  in  the  demand  to  plain- 
tiff. It  appeared  that  before  the  logs  were  sawed,  a  written  contract  for  the 
sawing  of  the  same  ynjA  entered  into,  signed  by.  the  defendants  of  the  one 
part,  and  by.  plaintiff  of  the  other  part,  in  the  name  of  "  L.  &  Co.",  whereby 
it  was  nnderstood  by  the  parties  that  the  term  "  Co."  meant  B.  It  also  ap> 
peared  that  B.  was  engaged  in  running  and  managing  the  saw-mill,  and  by 
an  agreement  between  him  and  plaintiff,  he  had  the  right  to  take  a  fixed 
salary  for  his  services  or  share  in  the  profits.  It  appeared  further,  that  l>e- 
fore  the  contract  was  entirely  completed,  B.  refused  to  saw  any  more  logs. 
JJaM,  that  plaintiff  was  bound  by  the  refusal  of  B.,  and  the  contract  could 
not  be  renewed  without  mutual  consent  of  all  the  parties ;  and  that  defend- 
ants had  a  right  to  set  off  such  damages  as  they  sustained  by  reason  of  the 
violation  of  the  contract. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee  in 
favor  of  the  plaintiff,  Calvin  T.  Chamberlain.  The  action  waa 
brought  by  Chamberlain  against  the  defendants,  George  If.  and 
Milton  B.  Fobes,  to  recover  for  sawing  logs  upon  a  contract.  The 
defendants  set  forth  a  violation  of  the  contract  of  sawing,  and  claimed 
damages  as  a  set-off^    The  facts  appear  in  the  opinion. 

B,  H,  Bolles,  for  appellant. 

Angel  S  Jones,  for  respondent. 

E.  Darwin  Smith,  J.  The  plaintiff's  right  of  action  clearly  de- 
pends upon  the  question  whether  the  finding  of  the  referee  that  the 
refusal  of  Burlingame  to  proceed  with  the  sawing  of  the  defend- 
ants' logs  as  required  by  them  under  the  contract,  was  not  author- 
ized and  did  not  amount  to  a  breach  or  violation  of  the  contract  on 
the  part  of  the  plaintiff,  or  C.  T.  Chamberlain  &  Co.,  was  or  was 
not  correct.  It  seems  to  me,  whether  such  finding  be  regarded  as  a 
finding  of  fact  or  of  law,  that  upon  the  undisputed  facts  of  the  case 
it  is  erroneous. 

The  complaint  alleges  that  the  plaintiff  and  one  Anson  D.  Bur- 
lingame sawed  for  the  defendants  in  and  during  the  year  1866  at 
their  request,  at  his  mill  in  the  town  of  Eldred,  McKean  county, 
Pennsylvania,  a  large  quantity  of  lumber  and  timber,  and  that  be- 
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fore  the  commencement  of  this  suit  the  said  Bnrlingame  sold  and 
transferred  all  his  interest  in  said  demand  to  the  plaintiff  for  a  val- 
uable consideration.  The  contract  is  thus  averred  to  have  been 
made  by  the  defendants  with  the  plaintiff  and  the  said  Burlingame. 
The  bargain  it  appears  was  made  in  fact  between  the  defendants  and 
the  said  Burlingame^  but  the  written  contract  was  signed  by  the 
plaintiff  by  the  name  and  style  of  G.  T.  Chamberlain  &  Co.,  and 
stated  upon  its  face  that  the  agreement  was  made  by  G.  T.  Cham- 
berlain &  Co.  of  one  part,  and  by  the  defendants  of  the  -other  part. 
And  it  appeared  also  by  admission  on  the  trial  that  the  word  "  Co." 
meant  the  said  Burlingame,  and  was  so  understood  by  the  parties. 

The  defendants  therefore  had  a  right  to  consider  said  Burlingame 
as  one  of  the  parties  interested  in  said  contract ;  he  was  in  fact 
running  the  mill  where  the  sawing  was  to  be  done,  was  in  possession 
of  it,  and  had  personal  control  and  management  of  the  business  of 
said  mill.  When,  therefore,  he  refused  peremptorily  to  saw  at  said 
mill  under  said  contract  any  more  of  the  defendants'  logs  ,  unless 
they  would  bring  to  said  mill  their  short  as  well  as  their  long  logs, 
and  suspended  the  sawing  of  such  logs  for  the  space  of  about  two 
weeks,  as  the  referee  finds,  he  did  in  fact  violate  the  said  contract 
with  the  defendants  on  the  part  of  the  plaintiff  and  himself,  and  did 
virtually  rescind  and  put  an  end  to  said  contract.  This,  I  think, 
would  be  so,  whether  he  be  regarded  at  that  time  as  an  actual  or 
provisional  partner  of  the  plaintiff,  or  his  acting  business  managing 
agent  in  the  charge  of  said  mill.    Dillo7i  v.  Anderson,  43  N.  Y.  238. 

The  plaintiff  could  only  recover  according  to  the  allegations  of 
his  complaint  The  right  which  Burlingame  had  to  elect  to  take  a 
salary  of  $600  in  lieu  of  a  partnership  interest  in  the  business  was 
not  exercised  till  the  next  fall.  Until  he  made  such  election  I  think 
he  should  be  deemed  a  partner  as  respects  third  persons,  and  par- 
ticularly where,  as  in  this  case,  both  he  and  the  plaintiff  held  him  out 
as  such  partner  and  the  defendants  had  dealt  with  them  accordingly. 
After  the  contract  was  thus  rescinded  by  the  act  of  Burlingame  it 
was  at  an  end  and  could  only  be  revived  by  the  mutual  consent  of 
both  parties.  The  defendants,  therefore,  had  a  right  to  recover  such 
damages  as  they  sustained  by  reason  of  such  violation  of  said  contract, 
if  any,  over  and  above  the  benefits  received  by  them  under  the  same. 

The  judgment  should  therefore  be  reversed  and  anew  trial  granted, 
with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 
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« 

First  Methodist  Episcopal  Church  of  Attica  v.  Filkins  et  ah 

Bdigiotu  carporaHan^ — rights  of  trustees  to  possession  of  property  of. 

An  action  may  be  maintained  by  tlie  trustees  of  a  religions  corporation  organ- 
ized under  Laws  of  1818,  chap.  60,  §  8,  in  the  name  of  the  corporation,  to 
recover  possession  of  the  church  building,  although  the  building  is  occupied 
by  a  majority  of  the  corporators ;  such  occupation  being  in  opposition  to 
the  authority  of  the  trustees. 

Exceptions  ordered  to  be  heard  at  general  term,  in  the  first 
instance.  The  action  was  brought  in  the  name  of  the  corporation  as 
plaintiff,  by  the  trustees  thereof,  for  the  recovery  of  the  possession 
of  the  church  building  from  which  it  was  alleged  defendants,  Daniel 
Filkins  and  others,  had  unlawfully  evicted  the  plaintiff,  and  for  the 
recovery  of  $1,000  damages.  During  the  trial  the  defendants  offered 
to  prove  that  the  entry  was  made  by  a  large  majority  of  the  corpora- 
tors, for  the  sole  purpose  of  transacting  the  business  of  the  society 
and  for  religious  purposes.  This  evidence  was  excluded  under 
exception.  The  judge  charged  the  jury  that  an  eviction  and  with- 
holding possession  of  the  premises  belonging  to  a  religious  corpora- 
tion from  their  trustees  was,  in  effect,  an  eviction  and  withholding 
the  same  from  the  corporation,  although  such  eviction  and  with- 
holding were  done  by  a  large  majority  of  the  corporators  against 
the  consent  of  the  trustees.  To  which  defendants  excepted.  The 
jury  found  a  verdict  for  plaintiff.  Defendant  now  moves  for  a  new 
trial. 

George  F.  Danforthy  for  plaintiff,  cited  Bundy  v.  Trustees  of 
Oiego;  Baptist  So.  v.  Birdsally  29  Barb.  31 ;  People  ex  rel.  Fulton 
V.  Fulton,,  11  N.  Y.  94 ;  Robertson  v.  Bullions^  id.  245 ;  Bowen  v. 
Irish  Presbt.  So.  of  JVT.  Y.,  6  Bosw.  265 ;  Petty  v.  Tooker,  21  N". 
Y.  269 ;  Madison  Av.  Baptist  Church  v.  Baptist  Church  in  Oliver 
St.,  46  id.  131 ;  People  v.  RunJcle,  9  Johns.  147. 

M.  H.  Peck,  for  defendants,  cited  Petty  v.  Tooher,  21  N.  Y.  267 ; 
Oram  v.  Prussia,  etc.,  So.,  36  id.  161 ;  Burrell  v.  Assoc.  Reform 
Church,  44  Barb.  282 ;  Baptist  Church  v.  Withm-eU,  3  Paige,  296 ; 
Cammeyer  v.  Lutheran  Church,  2  Sandf.  186. 
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E.  Darwijs^  Smith,  J.  It  is  well  settled  that  in  all  religious  cor- 
porations organized  under  the  third  section  of  the  act  of  1813, 
(Laws  1813,  chap.  60),  providing  for  the  incorporation  of  religious 
societies,  the  trustees  elected  and  acting  as  such,  and  their  successors, 
are  vested  with  the  custody,  possession,  management  and  legal  con- 
trol of  all  the  property  and  temporalties  belonging  to  their  particular 
society,  in  the  same  manner  and  to  the  same  effect  as  the  directors  of 
private  corporations  are  entitled  to  the  possession  and  control  of 
their  property.  Robertson  v.  Bullions,  11 N.  Y.  243 ;  Petty  v.  Tookevy 
21  id.  267 ;  Burrell  v.  Associate  Reformed  Ohurchy  44  Barb.  307. 

In  conformity  with  this  view,  the  trustees  who  instituted  this 
suit  were  entitled  to  sue  in  the  name  of  the  corporation  and  to 
recover  possession  of  the  property  from  which  they  were  evicted 
by  the  acts  of  the  defendants,  and  the  rulings  of  the  circuit  judge  in 
respect  to  their  rights,  as  stated  in  the  case,  were  entirely  correct. 
While  it  is  doubtless  true,  as  argued  by  the  counsel  for  the  defend- 
ants, that  the  corporation  consists  not  of  the  trustees  only,  but  of 
all  the  members  of  the  society,  and  that  the  society  itself  is  incorpo- 
rated and  its  members  are  the  corporation  —  yet  the  trustees  arc 
the  legal  representatives  of  the  coi'poration,  and  the  individual 
corporators  have  no  control  over  its  temporalities  except  to 
vote  at  the  election  of  trustees,  and  to  occupy  the  pews  sold  or 
rented  to  them  during  the  periods  of  Divine  worship,  under  such 
rules  and  regulations  as  the  said  trustees  may  prescribe. 

This  view  of  the  relative  rights  of  the  trustees  and  the  corporators 
at  large  answers  entirely,  I  think,  the  argument  that  a  majority  of 
such  corporators  or  members  of  the  society,  or  any  number,  more  or 
less,  of  the  society  had  the  right  forcibly  to  take  possession  of  the 
church  building  of  the  corporation  and  hold  and  control  it  in  oppo- 
sition to  the  authority,  will  and  requirement  of  the  trustees.  All 
such  acts  of  individual  corporators,  or  of  the  whole  body  of  the  corpo- 
ration exclusive  of  and  in  opposition  to  the  trustees,  are  illegal,  and 
all  such  persons  so  acting  are  simply  trespassers.  The  individual 
stockholders  of  a  bank  or  of  a  railroad  company  might,  with  just  as 
much  right,  seize  the  bank  or  the  railroad,  and  seek  to  control  the 
property  and  affairs  of  the  corporation  in  defiance  of  its  board  of 
directors.  The  suggestion  that  such  a  right  eScists  is  simply  prepos- 
terous. 

The  rulings  of  the  circuit  judge  throughout  the  trial  were  in  sub- 
stantial conformity  with  these  views. 
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The  defendants  were  simply  trespassers  in  taking  possession  of 
the  charch  in  defiance  of  the  trustees,  and  ejectment  lay  at  the  suit 
of  the  corporation  to  recover  such  possession  as  held  in  the  case  of 
Petty  V.  Toohevy  supra,  which  was  an  action  of  ejectment  and 
inyolved  a  controversy  between  two  sets  of  trustees  as  to  possession 
of  a  church  building.  The  judge  correctly  ruled  that  an  eviction  of 
the  trustees  of  the  plaintiff  was  in  legal  effect  an  eviction  of  the 
plaintiff. 

I  see  no  error  in  the  ruling  of  the  circuit  judge,  and  I  think  a 
new  trial  should  be  denied  and  judgment  ordered  on  the  verdict 

New  trial  denied. 


HiNKLEY  et  at  V.  New  York  CENXRi^L  and  Hudson  River 

Railroad  Company,  appellant 

Camftion  carriers — limitation  of  liability  hp  condition  in  receipt — Agency  — 

Evidence — cvMom, 

In  an  action  to  recover  for  the  loss  of  oil  burned  while  being  transported  over 
defendant's  railroad,  it  appeared  that  the  oil  was  shipped  npon  a  connecting 
road  without  any  specific  agreement  as  to  liability  for  loss.  The  connecting 
road  delivered  the  oil  to  defendant,  and  took  from  it  a  receipt  therefor,  con- 
taining this,  "Owner's  risk,  F.  &  L."  (meaning  fire  and  leakage).  Held,  (1) 
that  defendant,  as  a  common  carrier,  had  a  right  to  limit  its  liability  upon 
the  freight ;  (2)  that  the  connecting  railroad  was  plain tifi^s  agent  to  deliver 
such  oil  to  defendant ;  and  (3)  that  the  condition  in  the  receipt  given  to  such 
agent  was  valid,  and  exempted  defendant  from  liability  for  the  loss. 

Held,  also,  that  defendant  was  entitled  to  show  what  was  its  uniform  custom 
in  reference  to  transporting  oil  as  to  fire  and  leakage,  to  establish  the  fact 
that  it  did  not  hold  itself  out  as  a  carrier  of  oil  at  its  own  risk  in  the 
respects  mentioned. 

Appeal  from  a  judgment  in  fayor  of  plaintiifs  in  an  action 
tried  at  the  Onondaga  circuit  by  the  court  without  a  jury. 

The  action  was  brought  by  the  plaintiffs,  Calvin  G.  Hinkley  and 
Henry  Hinkley,  to  recover  of  the  defendant  the  value  of  two  car 
loads  of  oil  which  were  burned  on  defendant's  railroad  while  being 
transported  thereon. 

This  oil  was  shipped  at  Titusville^  in  the  State  of  Pennsylvania, 
on  the  24th  day  of  May,  1871,  upon  the  Oil  Creek  and  Alleghany 
Vol.  IIL  N.  T.  Kef.  — 36 
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Eiver  railway,  a  road  running  from  Titusyille  to  Corry,  in  the  State 
of  Pennsylvania,  and  there  connecting  with  the  Buffalo,  Corry  and 
Pittsburgh  railroad,  which  run  from  Corry  to  Brocton,  and  which 
said  road  connected  with  the  Lake  Shore  and  Michigan  Southern 
railway.  The  last-named  road  run  from  Brocton  to  Buffitlo, 
where  it  connected  with  the  defendant's  road. 

No  contract  was  made  between  the  plaintiffs  and  any  of  these 
railroad  companies,  except  that  implied  from  the  circumstances 
that  the  Oil  Creek  Company  received  this  oil  at  the  request  of  the 
plaintiffs,  with  a  request  to  send  it  to  Syracuse  and  Potsdam,  in  the 
State  of  New  York,  points  beyond  the  terminus  of  the  Oil  Creek 
railroad.  The  Oil  Creek  railroad  billed  the  oil  to  Corry.  The 
road  running  from  Corry  to  Buffalo  billed  it  from  Corry  to  Buffalo, 
and  the  defendant  did  the  same  from  Buffalo  to  the  destination  of 
the  oil. 

At  the  time  the  oil  was  received  by  the  defendant  at  Buffalo,  it 
delivered  to  the  Lake  Shore  and  Michigan  Southern  Bailroad  Com- 
pany a  receipt,  in  substance,  as  follows : 

"  Received  from  the  Lake  Shore  and  Michigan  Southern  Railway 
Company,  the  following  articles  in  good  order." 

"  Buffalo,  May  28,  1871. 
"  C.  G.  Hinkley,  Syracuse,  N.  Y.,  56  bbls.  oil,  1  barrel  empty 
and  two  part  full." 

"  Received  May  28,  owner's  risk,  P.  and  L.  Run  through.  Con- 
tents supposed  to  be  in  good  order. 

"G.  H.  Pattersoi^." 

The  names  of  other  consignees  of  oil  received  at  the  same  time, 
with  a  description  of  the  consignment  of  each,  was  included  in  the 
receipt.  At  the  trial  testimony  was  given  on  behalf  of  defendant, 
showing  that  the  letters  "  F."  and  "  L."  in  the  receipt  were  intended 
to  express  "fire"  and  "leakage,"  and  were  so  understood  by  the 
railway  employees  and  agents  of  both  the  delivering  and  receiving 
companies. 

At  the  trial  the  defendants  offered  to  show  that  the  universal 
custom  of  defendant  in  transporting  oil,  was  that  it  should  be  at 
the  owner's  risk  of  fire  and  leakage.  The  evidence  was  objected  to 
and  excluded.    The  defendant  also  offered  to  show  that  it  was  also 
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the  custom  npon  all  the  intermediate  roads  to  the  place  of  shipment 
of  the  oil,  to  carry  at  the  owner's  risk  of  fire  and  leakage ;  this  was 
also  excluded  upon  plain tiflTs  objection. 

The  court  filed  its  decision,  holding  defendant  liable  and  directing 
judgment  against  it  for  $1,314.92,  with  costs. 

Prattf  Mitchell  £  Brown,  for  appellants. 
Ruger,  Wallace  S  Jenrhey,  for  respondents. 

E.  Dabwik  Smith,  J.  The  receipt  which  the  agent  of  the  de- 
fendant gave  for  the  oil  on  its  delivery  to  it  by  the  Lake  Shore 
and  Michigan  Southern  Railway  Company  is  an  express  contract  by 
the  defendant  for  the  transportation  of  said  oil  to  its  place  of  des- 
tination.* 

If  the  defendant  had  received  said  oil  without  any  express  con- 
tract or  without  giving  a  receipt  expressing  the  terms  or  conditions 
upon  which  it  was  received,  it  would  doubtless  have  been  bound  to 
deliver  it  safely  according  to  the  ordinary  common-law  duty  of  com- 
mon carriers.  The  law  would  imply  such  a  contract  in  the  absence 
of  any  express  contract.  I  am  entirely  unable  to  see  why  the  terms 
of  the  receipt  in  which  the  defendant  agree  to  run  said  freight 
through,  meaning  over  their  railroad,  "  at  the  owner's  risk  of  fire 
and  leakage,"  were  not  entirely  valid,  and  why  they  do  not  fix  and 
determine  the  rights  and  duties  of  the  respective  parties  in  respect 
to  such  oil.  It  is  well  settled  now  that  a  common  carrier  may  fix 
the  limit  of  his  liability  for  the  transportation  of  freight  and  pas- 
sengers by  contract  and  restrict  his  common-law  liability. 

When  he  receives  property  for  transportation  he  may  specify  in  his 
receipt  the  terms  upon  which  he  undertakes  to  carry  such  property. 
This  the  defendant,  by  its  agent,  did  in  this  case.  The  defend- 
ant was  not  bound  to  take  the  oil  when  it  was  offered  to  it  by 
the  Lake  Shore  and  Michigan  Southern  Railway  Co.,  except 
upon  the  terms  prescribed  by  it,  and  the  said  Lake  Shore  and  M. 
S*  Railway  Co.  having  the  possession  of  said  property  to  be  forwai*ded 
from  Buffalo,  was  certainly  the  agent  and  trustee  for  the  plaintiffs 
for  such  delivery  and  to  receive  such  receipt  as  the  defendant  was 
willing  to  give  and  was  accustomed  to  give  for  such  property.  The 
receipt  when  given  and  received  would  inure  to  the  benefit  of  the 
plaintiffs.     It  is  not  necessary,  I  think,  to  hold  that  the  Lake  Shore 
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and  M.  S.  Go.  had  power  to  make  any  specific  contract  with  the 
defendant  for  the  transportation  of  said  freight  on  its  road. 
Its  contract  and  dnty  was  discharged  on  the  delivery  to  and  re- 
ceipt by  the  defendant  of  the  freight  Bnt  the  defendant  had  a 
right  to  fix  and  prescribe  the  terms  upon  which  it  would  receive 
and  transport  said  oil,  and  did  so  in  the  receipt  given.  In  this  con- 
nection I  think  the  offer  of  defendant's  counsel  to  prove  that  the 
general  custom —  the  universal  custom  of  the  defendant  in  refer- 
ence to  receiving  oil  as  to  fire  and  leakage — may  properly  be 
considered. 

This  offer,  as  understood  I  presume  at  the  time,  was  in  substance 
to  show  that  it  had  been  and  was  the  universal  practice  or  custom 
of  the  defendant  to  receive  this  kind  of  oil  for  transportation  at  the 
risk  of  the  owner  in  respect  to  fire  and  leakage.  This  I  think  was 
proper  evidence — not  perhaps  to  show  a  particular  custom,  but  to 
establish  that  the  defendant  did  not  undertake  to  carry  this  kind 
of  freight  or  to  hold  itself  out  to  the  public  as  a  common  carrier 
of  this  species  of  property  at  its  own  risk  in  the  respects  mentioned. 

Common  carriers,  like  other  men,  may  make  their  own  contracts 
so  far  as  they  do  not  contravene  the  public  policy.  A  carrier  of 
passengers  is  not  obliged  to  carry  freight,  and  a  carrier  of  particular 
kinds  or  descriptions  of  freight  is  not  obliged  to  carry  any  other. 
He  is  only  obliged  to  carry  such  freight  as  he  holds  himself  out  for 
and  proclaims  and  professes  himself  ready  and  willing  to  carry,  and 
he  may  prescribe  the  terms,  regulations  and  rules  within  reasonable 
limits,  upon  which  he  will  carry  such  freight. 

A  general  common  carrier  may  refuse  to  carry  freight  for  which 
he  has  not  accommodation,  or  which  he  thinks  hazardous  and 
dangerous.  He  may  refuse  to  carry  gun-powder,  nitro-glycerine, 
petroleum,  or  the  products  of  petroleum,  naphtha,  benzine  and 
benzole,  or  he  may  stipulate  as  to  the  manner,  times  and  mode,  and 
risks  attendant  upon  the  receipt  and  transportation  of  such  explos- 
ive and  combustible  articles. 

If  the  N.  Y.  Central  &  Hudson  River  R.  R  Co.  had  not  held  itself 
out  as  a  carrier  of  such  articles  as  ordinary  freight,  if  it  had  uni- 
formly refused  to  carry  them  as  such,  and  had  notoriously  restricted 
its  obligations  as  a  common  carrier,  and  had  only  carried  them  in 
a  uniform  way,  and  at  the  risk  of  the  owner  as  to  leakage  and  fire, 
I  do  not  think  it  was  inadmissible  to  prove  that  fact  The  proof  was 
admissible  to  show  the  nature  and  character  of  its  contract  with  the 
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public  as  common  carrier  in  that  respect,  and  as  a  limitation,  per- 
haps, of  its  otherwise  unlimited  duty  to  carry  all  property  offered 
to  it  f er  transportation. 

I  do  not  think  it  is  any  answer  to  this  yiew  that  the  plaintiffs  did 
not  or  might  not  know  of  this  custom  of  the  defendant  If  the 
plaintiffs  had  accompanied  their  property  to  Buffalo,  they  would 
then,  doubtless,  haye  taken  the  receipt  in  question  in  person,  and 
haye  learned  the  terms  upon  which  the  defendant  receiyed  and 
transported  such  property.  They  could  not,  by  sending  their  prop- 
erty by  other  carriers  to  the  defendant's  depot  at  Buffalo,  deprive 
it  of  the  right,  when  it  received  such  property,  to  state  and  fix 
in  its  receipt  therefor,  the  terms  and  conditions  on  which  it 
receiyed  the  same,  or  impose  upon  it  the  duty  to  receive  and 
transport  the  same  otherwise  than  in  accordance  with  its  uniform 
custom  and  practice  in  respect  to  such  property. 

The  validity  of  the  contract  contained  in  the  receipt  that  owners 
took  the  risk  of  fire  and  leakage  in  respect  to  the  oil  is  assumed 
and  admitted  in  Bdbcoch  v.  L.  Jf.  £  M.  8.  R.  R.  Co.,  49  N.  Y.  491, 
and  in  Camden  £  Amboy  R,  R.  Co.  v.  Forsyth,  61  Penn.  St.  86. 

In  the  case  of  Bahcoch  v.  L.  £  L.  £  8.  M,  R.  R.  Co.,  supra,  the 
defendants  had  received  the  property  unqualifiedly,  and  the  court 
held  they  took  it  subject  to  their  ordinary  common-law  liability 
because  "  they  received  it  without  a  special  contract.** 

If  the  defendant  could  haye  shown,  under  its  offer,  that  since 
the  discoyery  of  petroleum  it  had  uniformly  treated  it  as  hazard- 
ous freight  and  had  refused  to  carry  it  only  upon  particular  contract 
as  to  the  risk  attending  its  transportation  from  fire  and  leakage,  and 
otherwise,  I  think  it  should  be  presumed,  if  need  be,  that  the  plain- 
tiffs were  apprised  of  such  custom  or  practice,  and  that  in  shipping 
their  oil  they  acted  in  reference  thereto  and  assented  to  such  restriction 
of  the  defendant's  general  liability  as  a  common  carrier  as  is  specified 
in  said  receipt 

The  judgment  should  be  reyersed  and  a  new  trial  granted,  with 
costs  to  abide  the  eyent 

Judgment  reversed  and  new  trial  granted. 
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STRiCKLi^ND  V.  WooLwOBTH,  appellant 

Highwayi — righU  of  owner  of  adjoining  wU — NviMnce — Adtice  of  counul  -^ 

when  no  defense  to  trespaee, 

Plidntiff,  who  owned  the  land  on  both  sides  of  the  highway  where  a  stream  of 
water  crossed  it,  erected  obstructions  so  that  the  stream  could  not  be  reached, 
but  not  interfering  with  travel  on  the  highway.  Held,  that  such  obstructions 
were  not  a  nuisance,  public  or  private,  and  that  defendant,  who  had  watered 
his  cattle  at  that  place  for  over  twenty  years  had,  from  such  use,  no  right  tQ 
continue  to  do  so,  and  was  guilty  of  trespass  in  tearing  the  obstructions 
down. 

Held,  also,  that  advice  of  legal  counsel  was  no  defense  or  excuse  for  defend- 
ant's acts  in  tearing  down  the  obstructions. 

Appeal  from  a  judgment  in  fayor  of  plaintiff,  entered  npon  the 
verdict  of  a  jury,  at  the  Jefferson  circuit  in  October,  1870. 

The  action  was  brought  to  recover  damages  of  the  defendant, 
Volney  Woolworth,  for  trespass,  in  destroying  roadways  constructed 
by  the  plaintiff,  Evan  Strickland,  from  the  traveled  track  of  the 
highway  to  his  adjoining  land.  The  plaintiff  was  the  owner  of  land 
on  both  sides  of  said  highway,  at  a  point  where  it  was  crossed  by  a 
stream  of  water.  The  traveled  bed  of  the  road,  on  a  side  hill,  had 
been  graded  up  to  the  point  in  question  some  four  or  six  feet,  so 
that  plaintiff  could  not  pass  from  said  highway  to  a  house,  and  a 
spring  on  his  land,  with  the  road  in  that  condition.  He  accord- 
ingly erected  two  drive-ways  and  walls  leading  from  the  highway  to 
his  land,  which  did  not  interfere  with  the  traveled  bed  of  said  road. 
These  obstructions  were  known  to  the  commissioners  of  highways 
of  the  town,  and  maintained  with  their  acquiescence  and  consent. 
The  creek  crossed  the  road  between  these  drive-ways,  the  erection 
of  which,  it  is  alleged,  prevented  defendant  from  having  access  to 
said  stream  for  the  purpose  of  watering  cattle,  etc.  Defendant 
claimed  that  for  more  than  twenty  years  previous  to  the  erection  of 
said  obstructions,  he  had  been  in  the  habit  of  using  said  stream  and 
had  access  to  it.  Defendant,  during  the  night,  destroyed  said  walls 
and  roadways,  and  plaintiff  brought  this  action  for  damages  result- 
ing from  said  injury. 

At  the  trial  defendant  testified  that  in  removing  the  obstructions 
be  acted  under  the  advice  of  legal  counsel,  and  supposed  he  had 


APRIL  TEEM,  1874.  287 


Strickland  ▼.  Woolworth. 


a  right  to  do  as  lie  did.    The  jury  found  a  verdict  for  plaiutiS  of 
$50  damages. 

A  motion  for  a  new  trial  was  made  upon  the  minutes  of  the  court 
and  denied,  whereupon  the  defendant  appealed  to  this  court. 

Jamefi  P,  Starbiick,  for  appellant 

D.  Bearup  and  F.  W.  Huibardy  for  respondent. 

E.  Dabwin  Smith,  J.  It  is  well-settled  law  in  this  State  that 
the  proprietors  of  land  adjoining  a  public  highway,  are  owners  of 
the  fee  in  said  highway,  and  that  the  public  have  no  higher  or  other 
right  therein  than  that  of  a  mere  easement,  and  that  such  pro- 
prietors may  make  any  use  of  such  highway  that  does  not  conflict 
with  such  easement.  Jackson  y.  Hathaway,  15  Johns.  453 ;  3  Kent's 
Com.  432 ;  Wager  v.  Troy  Union  R,  R.  Co.,  25  N .  Y.  526 ;  Biggins 
V.  ReynoldSy  31  id.  156.  The  rulings  of  the  judge  at  the  circuit 
were  in  conformity  with  this  doctrine. 

Nothing  in  the  shape  of  a  defense  was  made  at  the  circuit  to  the 
plaintiff's  right  of  action. 

The  erections  of  the  plaintiflF  of  the  drive-ways  from  the  traveled 
track  to  his  land  adjoining  the  highway  were  in  no  sense  a  nuisance 
public  or  private.  They  did  not  obstruct  the  traveled  part  of  the 
highway,  or  interfere  in  any  degree  with  the  public  easement  in  or 
over  the  roadway  as  improved  by  the  highway  commissioners  and 
customarily  used. 

A  nuisance  in  a  highway  must  be  some  encroachment  or  erection 
therein,  which  "hinders,  impedes  or  obstructs  the  use  of  the  road 
by  the  public."  Griffiths  v.  McCallen,  46  Barb.  565 ;  Peckham  v. 
Eendersoii,  27  id.  207 ;  Hanmdn  v.  Retfer,  37  id.  306. 

Such  a  nuisance  may,  doubtless,  be  abated  by  any  private  person 
injured  thereby,  but  the  nuisance  must  be  an  actual  obstruction  to 
the  highway,  as  a  gate  across  the  same,  which  was  the  case  cited  in 
3  Black.  Com.  5,  of  James  v.  ffayward,  Cro.  Car.  184,  where 
the  gate  was  placed  across  the  highway,  and  so  fixed  that  the 
king's  subjects  could  not  pass  without  interruption  by  reason  of 
said  gate.  See  Rart  v.  Mayor  of  Albany,  9  Wend.  589,  and  Witman 
V.  Tracy,  14  id.  256. 

The  defendant  had  no  right  in  such  highway  except  to  travel  in 
or  over  it  as  an  ordinary  traveler,  and  such  right  was  in  no  way  inter- 
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rupted,  hindered  or  interfered  with  by  the  plaintiff's  erections.  He 
had  no  easement  in  such  highway  for  the  purpose  of  access  to  the 
creek  intersecting  the  same,  or  right  in  the  said  highway  of  a  private 
nature. 

The  defendant  might  just  as  lawfully  have  cut  down  the  shade 
trees  which  the  plaintiff  might  have  set  out  in  front  of  his  premises 
on  either  side  of  the  highway,  or  hare  torn  up  the  walk  from  his 
front  gate  to  the  road,  as  to  have  torn  away  the  erection  in  question. 

It  was  no  defense  or  excuse  to  him  that  some  lawyer  was  advising, 
aiding  or  abetting  him  in  commission  of  the  trespass.  His  act  was 
none  the  less  unlawful,  and  the  jury  might  properly,  in  their  dis- 
cretion in  such  case,  give  exemplary  damages  as  held  by  the  circuit 
judge. 

No  error,  I  think,  was  made  in  the  judgment  at  the  circuit,  and 
the  judgment  should  be  affirmed. 

Judgment  affinned. 


Bradley  v.  New  Yobk  CEirrnAL  Raileoad  Company,  appellant. 

Matter  and  servant — person  employed  temporarily — NegKgenu — uhai  relievei 

from  care — Agent — authority  of. 

The  track-master  of  a  railroad  company  employed  plaintiff  with  his  team  to 
clean  snow  from  the  track  and  told  plaintiff  that  he  would  let  him  know  the 
time  the  trains  would  come.  Plaintiff  while  at  work  was  injured  by  a  pass- 
ing train  of  which  he  had  no  warning.  HM  (  Gilbert,  J.,  dissenting),  that 
(1)  plaintiff  was  not  a  servant  of  the  railroad  company  ;  (2),  that  plaintiff 
had  a  right  to  rely  upon  the  assurance  that  warning  would  be  given  and  so 
be  relieved  from  watching  for  trains ;  and  (3)  that  the  track-master  as  incident 
to  his  right  to  employ  laborers  for  the  railroad  company  and  set  them  to 
work,  was  authorized  to  give  such  assurance. 

Appeal  from  an  order  denying  a  new  trial  and  from  a  judgment 
entered  upon  a  verdict  of  a  jury  in  favor  of  plaintiff  in  an  action 
tried  at  the  Oneida  circuit  in  June,  1871. 

The  action  was  brought  by  the  plaintiiff,  William  H.  Bradley,  to 
recover  damages  for  injuries  received  by  him  while  employed  in 
scraping  snow  from  the  defendant's  tracks  at  Verona,  in  the  county 
of  Oneida,  on  the  26th  day  of  January,  1867,  under  the  following 
circumstances :   On  that  day  plaintiff,  who  was  a  farmer  in  the 


APRIL  TERM,  1874.  289 


Biadley  v.  New  York  Central  Railroad  Co. 


neighborhood,  was  drawing  wood  to  the  Verona  station.  The 
weather  was  stormy  and  large  quantities  of  snow  had  accumulated 
upon  the  tracks  of  the  defendant.  The  track-master  of  defendant, 
one  Hugh  Oonley,  asked  plaintiff  to  assist  with  his  team  in  scraping 
the  snow  from  the  tracks.  At  first  plaintiff  declined  to  do  so,  but 
upon  the  urgent  request  of  the  track-master  finally  consented  and 
went  to  work.  It  was  claimed  on  the  part  of  the  plaintiff  that  at 
the  time  of  making  the  agreement  in  regard  to  the  scraping,  the 
track-master  agreed  to  give  plaintiff  notice  of  the  approach  of  the 
trains,  but  this  was  denied  by  defendant.  Evidence  was  given 
tending  to  substantiate  the  allegation  of  each  party,  the  plaintiff 
testifying  to  the  agreement  and  Conley  denying  that  he  made  any 
such  promise. 

In  the  afternoon  of  the  day  mentioned,  while  plaintiff  and  an 
employee  of  the  defendant  were  scraping,  an  express  train  of  defend- 
ant which  was  overdue,  while  passing  Verona  station,  struck  plaintiff 
and  seriously  injured  him.  At  the  same  time  plaintiff's  team  was 
so  badly  injured  that  both  horses  had  to  be  killed. 

The  train  was  at  the  time  running  at  the  speed  of  from  35  to  40 
miles  per  hour.  Plaintiff  was  not  on  the  lookout  for  any  trains  and 
no  warning  was  given  him  of  the  approach  of  this  one. 

At  the  trial  the  jury  found  a  verdict  in  favor  of  the  plaintiff  for 
$2,000. 

W.  Kernauy  for  appellant  Plaintiff,  as  a  co-employee  of  the  ser- 
vants through  whose  negligence  it  is  claimed  the  accident  occurred, 
is  not  entitled  to  recover.  Cook  y  S.  £  U.  R,  R,  Co,^  6  N.  Y.  492  ; 
Russell  V.  K  R.  R.  R.  Co.,  17  id.  134-153 ;  Boldt  v.  N.  Y.  C.  R.  R. 
Co.,  18  id.  432 ;  Smith  v.  N.  Y.  C.  R.  R,  Co.,  24  id.  244  ;  Wright  v. 
N.  T.  C.  R.  R.  Co.,  25  id.  562.  Plaintiff  was  guilty  of  contributory 
negligence  and  therefore  ought  not  to  recover.  Brnst  v.  II.  R.  R.  R. 
Co.,  35  K  Y.  9 ;  Gonzales  v.  JV.  Y.  C.  &  H.  R.  R.  R.  Co.,  38  id.  440 ; 
Baxter  v.  T.  &  £.  R.  R.  Co.,  41  id.  502 ;  Wilcox  v.  R.  £  W.  R.  R.  Co., 
39  id.  358. 

«/.  F.  Seymour,  for  respondent. 

E.  Dabwik  Smith,  J.    The  plaintiff  was  not  the  servant,  in  the 

ordinary  sense,  of  the  defendant    He  was  employed  by  Conley,  the 

defendant's  track-master,  at  the  place  where  the  accident  and  injury 

occurred,  to  use  his  team  temporarily  during  the  day  for  a  special 
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work,  to  scrape  the  snow  from  the  defendant's  railroad  track,  and 
while  so  employed  received  the  injury  for  which  this  action  was 
brought  He  testified  that  Gonley  told  him  when  he  engaged  him 
to  work,  that  he  would  let  him  know  the  time  the  trains  would 
come,  and  that  he  had  no  warning  of  the  arrival  of  the  train  or  any 
notice  of  any  danger  and  heard  no  bell  rung  or  whistle  sounded. 

The  question  whether  this  was  the  arrangement  under  which  the 
plaintiff  went  to  work  was  fairly  submitted  to  the  jury,  and  also  the 
question  of  the  plaintiff's  want  of  due  care  or  contributory  negli- 
gence, and  the  verdict  settles  these  questions. 

There  can  be  no  doubt,  we  think,  that  the  plaintiff  had  a  right  to 
rely  upon  the  assurance  of  Conley  that  he  would  let  him  know  when 
the  trains  were  coming  and  that  he  might  trust  to  such  warning  so 
as  to  be  relieved  from  the  necessity  of  being  constantly  on  the  watch 
himself  for  such  trains,  and  we  have  no  doubt  Conley  was  fully 
authorized  as  incident  to  his  right  to  employ  laborers  and  set  them 
at  work  for  the  defendant,  to  give  such  assurance. 

We  do  not  see  why  the  verdict  is  not  fully  warranted  by  the  evi- 
dence, and  see  no  error  in  the  ruling  or  charge  at  the  circuit. 

The  order  denying  the  motion  for  a  new  trial  and  the  judgment 
should  therefore  be  affirmed. 

GiLBEBT,  J.,  dissented. 

Judgment  affirmed. 


HiBSH  V.  MuNGERy  appellant. 

Prineipal  and  surety— release  of  principal  from  judgment  against  him  and 

sfwrety. 

M.  obtained  a  judgment  against  C.  &  Go.  as  principal  and  H.  as  snrety.  M., 
without  the  knowledge  of  H.,  discharged  the  judgment  as  to  C.  &  Co.  After- 
ward he  issued  execution  against  H.,  and  H.,  under  a  threat  of  levy  and  sale, 
paid  the  execution.  Held,  that  the  discharge  as  to  C.  &  Co.  released  H.  and 
he  was  entitled  to  recover  from  M.  the  amount  paid  on  the  execution. 

Appeal  from  ajudgment  in  favors  of  plaintiff,  entered  upon  the 
report  of  a  referee.  ^ 

This  action  was  brought  to  recover  back  money  paid  under  the 
following  circumstances :  Stephen  S.  Cornell  and  George  G.  Cornell, 
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who  were  then  partners  in  business  under  the  firm  name  of  S.  S. 
Cornell  &  Co.,  on  the  13th  day  of  August,  1857,  bought  of  the 
plaintiff,  Ferdinand  Hirsh,  certain  merchandise  and  gave  him  their 
firm  note  therefor  for  $305,  due  in  four  months,  and  payable  to  the 
order  of  the  plaintiff;  the  plaintiff  afterward  indorsed  the  note  and 
procured  the  same  to  be  discounted  by  the  defendant,  Merrick 
Munger ;  it  was  not  paid  at  maturity,  and  the  makers  and  indorser 
were  subsequently  sued  upon  it  by  the  defendant  in  this  action,  and 
a  judgment  recovered  against  all  the  parties,  February  5,  1858,  for 
damages  and  costs,  $327.65.  Afterward,  and  sometime  in  the  year 
1863,  the  defendant  Munger  received  payment  on  said  judgment 
from  the  principal  debtors,  the  Cornells,  and  fully  released  and  dis- 
charged said  judgment  as  to  them  without  the  knowledge  of  the 
indorser,  Hirsh. 

The  matter  stood  from  that  time  until  April,  1868,  without  any 
notice  to  or  effort  to  collect  of  the  plaintiff.  At  that  time  Munger 
caused  an  execution  to  be  issued  on  the  same  judgment  against 
Hirsh  alone,  and  delivered  the  same  to  the  sheriff  of  Onondaga 
county  for  collection.  Hirsh  was  then  doing  business  in  Syracuse. 
The  sheriff  called  on  Hirsh,  accompanied  by  the  attorney  for 
Munger,  and  to  avoid  a  levy  and  sale  of  his  property,  Hirsh  paid  said 
execution,  Munger's  attorney  at  the  time  agreeing  that  Munger 
would  assign  said  judgment  to  any  one  Hirsh  should  direct  as 
against  the  Cornells. 

The  plaintiff  Hirsh  is  a  German,  and  could  not  read  writing,  and 
but  illy  understood  the  English  language.  When  he  requested  the 
defendant  to  execute  the  assignment,  and  presented  one  to  him  for 
that  purpose,  he  was  then  informed  for'the  first  time  that  Munger 
could  not  assign  it,  as  he  had  satisfied  the  judgment  as  against  the 
Cornells.  An  assignment  was  given  Hirsh  without  recourse  to 
Munger,  the  effect  of  which  Hirsh  did  not  know,  and  when  informed 
upon  the  matter  he  returned  it  to  Munger,  and  demanded  the  re- 
payment of  the  amount  he  had  paid  on  said  execution,  which  was 
refused,  and  Hirsh  brought  this  action  to  recover  the  amount  so 
paid. 

The  referee  before  whom  the  action  was  tried  found  that  the  judg- 
ment in  question  was  released,  satisfied  in  fact  as  to  the  Cornells, 
but  that  it  did  not  appear  that  there  was  an  entry  thereof  on  the 
records,  and  that  it  did  not  appear  from  the  parol  evidence  given 
that  the  release  was  executed  with  reference  to  the  statutes  of  this 
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State  relating  to  the  release  of  joint  debtors.  He  found  in  favor  of 
plaintiff  for  the  amount  paid  by  him  on  the  execution,  with  interest 
and  costs. 

E.  Q,  Laphamy  for  appellant 

Oeorge  iV.  Kennedy^  for  respondent. 

E.  Dabwix  Smith,  J.  Upon  the  referee's  report  upon  the  facts 
in  this  case,  I  do  not  see  how  the  judgment  rendered  by  him  can 
be  disturbed.  He  finds  that  upon  the  payment  of  a  certain  amount 
by  the  principal  debtors  and  joint  judgment  debtors,  with  the  plain- 
tiff in  said  judgment,  the  said  joint  debtors,  S.  S.  Cornell  &  Co., 
being  George  and  Stephen  S.  Cornell,  were  to  be  released,  and  accord- 
ingly the  judgment  as  against  them  was  released  and  satisfied  in 
fact;  and  that  it  does  not  appear  that  said  release  was  executed  with 
reference  to  the  statutes  of  this  State,  relating  to  the  release  of  joint 
debtors. 

After  such  release,  the  judgment  must  be  deemed  satisfied  and 
discharged,  and  the  issue  of  an  execution  thereon,  as  against  *the 
plaintiff,  unauthorized  and  illegal,  and  the  judgment  for  the  recoy- 
ery  collected  was  thereupon  properly  rendered. 

The  exceptions  to  the  decision  of  the  referee,  excluding  the  evi- 
dence of  Hunger,  as  to  the  terms  of  the  agreement  with  the  said 
Cornells,  was  cured,  if  valid,  by  the  reception  of  the  evidence  of 
Hunger  on  this  point,  notwithstanding  the  decision. 

The  witness,  after  such  decision,  answered  as  follows :  *'  I  remem- 
ber that  I  agreed  in  that  paper  not  to  call  on  the  Cornells  for  any 
further  payment  on  that  judgment,'^  and  gave  other  testimony  with- 
out objection  in  respect  to  the  contents  of  said  release. 

The  assignment  made  by  defendant  of  said  judgment,  upon  this 
state  of  facts,  was  of  no  validity. 

If  the  plaintiff,  in  said  judgment,  had  discharged  said  Cornells 
from  all  further  liability  on  the  judgment,  a  co-defendant  obviously 
could  not  enforce  it  for  any  further  payment.  It  was,  in  legal  effect, 
satisfied. 

I  do  not  see  why  the  judgment  must  not  be  affirmed. 

Judgment  affirmed. 
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Lampmak  y.  Hammond. 

Seduction — token  mother  may  maintain  action  for. 

Defendant  seduced  the  daughter  of  plaintiff.    The  daughter  was  sixteen  years       ^  j    C\    '\  / 
old  and  in  plsiatig's  employ,  her  father  was  dead  and  plaintiff  had  remar-      y^  ^  *^ 
ried.  Plaintiff,  however,  controlled  and  supported  the  daughter,  and  defend- 
ant had  always  accounted  to  plaintiff  for  the  daughter's  wages.    Held,  that 
plaintiff  had  a  right  of  action  for  the  seduction. 

Exceptions  ordered  to  be  heard  iu  the  first  instance  at  the  gene- 
ral term. 

The  action  was  brought  by  the  plaintiff,  Elizabeth  Lampman,  to 
recoyer  damages  for  the  seduction  of  her  minor  daughter,  whom 
the  defendant,  on  March  26,  1872,  seduced  and  got  with  child. 
Sophie  Schumaker,  the  person  seduced,  was  aged  sixteen  years,  and 
was  the  daughter  of  the  plaintiff  by  her  former  husband  who  died 
tw^ve  years  prior  thereto.  At  the  time  of  the  seduction  the  said 
Sophie  was  in  the  employ  of  jthe  defendant,  in  his  house,  under  an 
agreement  made  by  the  defendant  with  the  plaintiff,  whereby  the 
said  Sophie  was  to  remain  during  the  pleasure  of  the  plaintiff,  and 
defendant  was  to  pay  to  the  plaintiff  t2.50  per  week  for  her  labor. 
Since  the  death  of  Sophie's  father  the  plaintiff  had  supported  her 
out  of  her  separate  estate,  and  Sophie  had  lived  with  her  mother 
subject  tocher  commands,  and  had  worked  for  her  and  for  other  per- 
sons under  her  direction.  The  plaintiff,  during  all  the  period  of 
time  in  question,  owned  a  separate  estate  and  carried  on  a  separate 
business  of  her  own,  and  Sophie  continually  rendered  to  her  her 
services  therein.  Prior  to  the  seduction,  the  plaintiff  married  John  - 
Lampman,  her  present  husband,  who  was  a  feeble  old  man,  desti- 
tute of  property,  and  dependent  on  the  plaintiff  and  his  own  rela- 
tions for  his  support,  he  living  a  part  of  the  time  with  them  and  a 
part  of  the  time  with  the  plaintiff  who,  at  such  times,  supported 
him  out  of  her  own  separate  business  and  estate.  In  the  month  of 
December,  1872,  the  said  Sophie,  while  at  home  with  her  mother, 
and  in  her  actual  service,  was  delivered  of  said  child,  and  was  there 
nursed  and  provided  for  by  her  mother,  who  paid  her  lying-in 
expenses. 

The  action  was  tried  before  Mr.  Justice  Babeeb  and  a  jury,  at 
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the  Cattaraugus  circuit,  in  May,  1873.    The  jury  found  a  yerdict  in 
plaintiff's  favor  for  9400  damages. 

JS.  D.  Northrup,  for  plaintiff. 

Allen  D.  Scotty  for  defendant.  The  action  was  not  maintainable 
upon  the  relation  of  parent  and  child,  but  only  upon  that  of  master 
and  servant  Williams  v.  Hutchinson^  3  N.  Y.  312 ;  Gray  v.  Dtir- 
land,  51  id.  424;  White  v.  Nellis,  31  id.  405  ;  2  Blackst.  Com.  433; 
1  Pars,  on  Contr.  101.  Such  relation  did  not  exist  between  the 
daughter  and  mother.  Yale  v.  Dederer,  18  N.  Y.  265 ;  Mulvehall 
V.  Millwardy  11  id.  343 ;  4  id.  38 ;  Dain  v.  Wyckoff,  7  id.  191 ;  Blake 
V.  Ferris,  5  id.  49 ;  NicJcleson  v.  Stryker,  10  Johns.  115 ;  Lipe  v. 
Eisenlerd,  32  N".  Y.  229.  The  mother  being  remarried,  on  that 
account  could  not  maintain  the  action.  Williams  v.  Hutchinson, 
5  Barb.  122 ;  Gates  v.  Davenport^  29  id.  160 ;  Hartley  v.  Hichtmyer, 
4  N.  Y.  38. 

E.  Dabwix  Smith,  J.  If  the  plaintiff  was  the  father  of  the 
young  woman  seduced,  his  right  of  action  would  be  undeniable  and 
probably  unquestioned. 

Such  right  of  action  is  based  on  the  relation  of  master  and  ser- 
vant, and  not  upon  that  of  parent  and  child,  but  the  father  may 
maintain  the  action  for  the  seduction  of  his  minor  daughter  upon 
the  presumption,  without  proof,  of  a  loss  of  service,  because  he  is 
entitled  to  command  such  service.    Bartley  v.  Richtmyer,  4  N.  Y. 
38 ;  Mulvehall  v.  Millward,  11  id.  346 ;  White  v.  Nellis,  31  id.  406. 

The  real  question  in  the  action  is,  can  the  mother,  after  the 
decease  of  the  father,  maintain  such  action. 

In  Reeve's  Domestic  Relations,  p.  293,  it  is  said :  ^^  This  action  is 
maintainable,  where  the  father  is  deceased,  by  any  one  who  stands 
in  loco  parentis,  as  by  a  mother  or  aunt"  Also,  see  2  Kent  Com. 
205.  On  the  death  of  the  father,  during  the  minority  of  the  child, 
his  authority  and  duty,  by  the  principles  of  natural  law,  devolve 
upon  the  mother.  Id.  206. 

While  a  minor  daughter  is  living  with  her  mother,  after  the 
decease  of  her  f  atiier  and  while  her  mother  is  acting  as  her  guardian,, 
in  fact  in  taking  care  of  her,  controlling  her  time,  nurture  and  edu- 
cation, and  the  daughter  is  yielding  to  her  the  obedience  and  service 
of  a  child  to  her  parent,  the  mother  must  be  entitled  to  maintain 
this  action,  for  loss  of  services  and  through  that  species  of  fiction 
for  the  greater  injury  done  to  her  by  the  seduction  and  ruin  of  her 
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daughter,  and  the  disgrace  brought  upon  her  and  her  family.  Oray 
T.  DurUndj  50  Barb.  102 ;  S.  C,  51  N.  Y.  424. 

The  fact  that  the  plaintiff,  since  the  decease  of  the  father  of  the 
seduced  daughter,  has  intermarried  again  and  has  a  second  husband 
living,  does  not,  I  think,  under  the  circumstances  of  this  case,  affect 
the  question  or  change  the  rule.  The  proof  in  the  case  shows,  that 
though  the  plaintiff  has  nominally  a  second  husband  living,  she  is 
really  the  head  and  support  of  the  family;  that  she  in  fact  owns  and 
is  possessed  of  a  farm,  which  she  carries  on  and  cultivates  as  her 
own,  and  as  her  own  separate  business  and  estate ;  and  that  the 
daughter  seduced  was  but  sixteen  years  of  age,  and  was  at  work  for  the 
defendant,  upon  a  contract  for  wages  made  with  him  by  the  plaintiff 
at  t2.50  a  week,  which  wages  were  payable  and  paid  to  the  plaintiff, 
and  the  contract  of  service  was  to  continue  during  her  pleasure. 

The  daughter,  while  thus  at  work  for  the  defendant,  at  the  time 
of  her  seduction  was  really  in  law  and  in  fact  in  the  service  of  her 
mother,  in  respect  to  the  wages  she  was  earning,  and  which,  by  con- 
tract, the  defendant  was  bound  to  pay  to  her.  The  defendant  had 
thus  recognized  the  plaintiff's  right  to  the  seiTices  of  her  daughter, 
and  cannot  be  permitted  to  deny  that  right  after  the  seduction,  to 
avoid  the  consequences  resulting  from  his  abuse  of  the  trust  reposed 
in  him  by  this  mother. 

The  plaintiff,  I  think,  is  fully  entitled  to  maintain  this  action 
within  the  principle  asserted  in  the  case  of  Oray  v.  Durland,  supra, 
and  of  Fensler  v.  Moyer,  3  Watts  &  Leavy,  416 ;  Manvell  v.  Thom- 
son,  2  C.  &  P.  303 ;  Ingersoll  v.  Jones,  5  Barb.  663 ;  Sargent  v. 
Dennison,  5  Cow.  106;  and  notwithstanding  the  fact  that  the 
plaintiff  is  a  married  woman  within  the  oeiSeotBadgley  v.  Decker,  44 
Barb.  677.  We  have  no  doubt  that  this  action  was  properly 
brought  and  was  correctly  disposed  of  at  the  circuit,  and  that  a 
new  trial  should  be  denied  and  judgment  ordered  upon  the  verdict 

^ew  trial  dejiied. 
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OoMiKS  ei  al,  appellants,  v.  Supebyisobs  of  Jeffeeson. 

Action  —  equitable  actum  by  tax  payere  to  restrain  collection  of  tax  —  vAen  not 

rnaintainaible  —  Cotte  —  extra  alloteanee. 

In  an  action  by  certain  tax  pajers  of  a  town  to  restrain  the  county  board  of 
Bupervisors  from  levying  a  tax  for  the  purpose  of  paying  certain  railroad  aid 
bonds  of  the  town,  issued  under  authority  of  certain  acts  of  the  legislature, 
the  complaint  set  forth  that  plaintiffs  were  tax  payers  and  assessed  upon 
property  in  said  town,  but  did  not  allege  that  they  were  liable  to  be  taxed 
under  the  legislative  acts  mentioned,  or  that  the^  had  any  right  or  interest 
peculiar  to  themselves  and  not  common  to  all  the  inhabitants  of  the  town. 
Seld,  that  plaintifis  had  no  standing  in  court  to  maintain  the  action,  and  that 
their  complaint  set  forth  no  equity. 

Plaintiffs,  in  their  action,  sought  to  set  aside  and  have  declared  void,  bonds  to 
the  amount  of  $800,000.  The  cause  was  twice  tried,  and  involved  great  care 
and  professional  responsibility.  Held,  that  an  extra  allowance  of  $700  was 
properly  made  by  the  special  term. 

Appeal  from  a  judgment  dismissing  the  complaint  in  an  action 
tried  at  special  term. 

The  action  was  brought  in  equity  by  the  plaintiffs,  William  J. 
Comins,  Samuel  H.  Tolles  and  Edwin  A.  Holbrook,  to  restrain  the 
defendants,  the  board  of  supervisors  of  Jefferson  county,  from  levy- 
ing any  tax  upon  the  city  of  Watertown,  for  the  purpose  of  paying 
any  principal  or  interest  upon  certain  bonds  executed  by  Willard 
Jones  and  others,  professing  to  be  railroad  commissioners  of  the 
town  of  Watertown,  and  issued  in  aid  of  the  construction  of  a  rail- 
road, called  the  Carthage,  Watertown  and  Sackett's  Harbor  Railroad 
under  and  in  pursuance  of  several  acts  of  the  legislature.  The 
action  was  tried  at  special  term,  and  the  complaint  dismissed,  and 
judgment  entered  accordingly,  from  which  the  plaintiffs  appealed. 

Lansing  <&  Sherman  and  L.  J.  Dortuin,  for  appellant 

James  F.  Starbuch,  for  respondent 

E.  Darwik  Smith,  J.  The  complaint  states  that  the  plaintiffs 
are  severally  residents  and  tax  payers  in  that  portion  of  the  city  of 
Watertown  which  formed  part  of  the  town  of  Watertown  as  it 
existed  on  the  8th  day  of  May,  1869,  and  are  severally  assessed  for 
property  upon  the  assessment  roll,  in  and  for  said  city  of  Water- 
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towBy  for  the  year  1870 ;  and  the  plaintiffs  also  allege,  in  said  com- 
plaint, that  this  action  is  commenced  by  them  on  their  own  behalf, 
and  on  behalf  of  all  others  owning  taxable  real  and  personal  prop- 
erty, and  being  tax  payers  in  that  portion  of  the  city  of  Watertown 
which  constituted  a  part  of  the  town  of  Watertown  on  the  said 
8th  day  of  May,  1869. 

The  complaint  does  not  allege  that  the  plaintiffs  are  liable  to  be 
taxed  under  the  acts  of  the  legislature,  and  the  proceedings  had 
under  the  same,  set  out  or  referred  to  in  said  complaint  or  that  they 
have  any  rights  or  interest  peculiar  to  themselves  or  other  than 
such  as  are  common  to  all  the  inhabitants  of  the  former  village  of 
Watertown,  or  of  that  poition  of  the  present  city  of  Watertown, 
which  was  formerly  (before  the  incorporation  of  the  said  city.  May 
9, 1869)  part  of  the  town  of  Watertow:n. 

Since  this  action  was  commenced,  this  court,  in  several  cases,  has 
had  occasion  to  consider  how  far  tax  payers  at  large,  having  no 
greater  or  particular  interest  in  the  questions  sought  to  be  litigated, 
or  in  the  relief  asked  for,  than  the  whole  body  of  tax  payers  in  their 
particular  town,  district  or  locality,  have  any  standing  in  court  to 
maintain  suits  in  equity,  to  restrain  or  prevent,  or  set  aside,  pro- 
ceedings of  public  officers  and  of  persons  acting  under  legislative 
authority,  and  have  held,  in  divers  cases,  that  actions  in  behalf  of 
such  parties  cannot  be  maintained,  and  particularly  in  the  case 
of  Ayers  v.  Lawrence^  reported  since  this  case  was  tried,  in  63  Barb. 
454,  and,  also,  in  Pierce  v.  Wright^  6  Lans.  310,  and  Tift  v.  City 
of  Buffalo,  1  N.  Y.  Sup.  160. 

These  cases  follow  and  conform  to  the  cases  of  Dodlittle  v.  &a- 
pervisors  of  Broomey  18  N.  Y.  156,  and  Mosevelt  v.  Drapery  23 
id.  318. 

According  to  these  cases,  the  plaintiffs  have  no  standing  in  court 
to  maintain  this  action,  and  their  complaint  sets  forth  no  equity. 

If  they  could  maintain  this  action,  every  tax  payer  of  the  10,000 
inhabitants,  comprised  within  the  former  village  of  Watertown  at 
the  time  of  its  incorporation  into  a  city  (in  May,  1869),  would  have 
a  like  right  of  action. 

If  it  was  expedient  to  consider  the  question  discussed  in  the 
elaborate  brief  of  counsel,  I  should  have  no  difficulty  in  concurring 
on  the  merits,  in  the  main,  in  the  opinion  of  the  learned  judge  who 
tried  the  cause  at  special  term. 

The  order  giving  the  extra  allowance  of  costs  should  also  be 
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affirmed,  for  the  reasons  assigned  at  special  term.*  It  was,  perhaps, 
informal,  in  not  specifying  the  percentage  of  the  allowance  and 
upon  what  hasis  it  was  made.  The  defendants  sacceeding  in  this 
cause  could  have  an  extra  allowance,  on  the  ground  that  the  case 
was  difficult  and  extraordinary  under  section  309  of  the  Code. 

The  allowance  could  only  be  made  upon  the  amount  of  the  claim 
or  subject-matter  inyolved  in  the  suit.  The  plaintiff  sought  to  set 
aside  bonds  to  the  amount  of  1300,000  and  have  them  held  and 
declared  void.  The  allowance,  being  within  the  limits  of  five  per 
cent  on  the  amount  of  the  claim  or  amount  involved,  considering 
that  the  cause  has  been  twice  tried  and  was  one  imposing  great  care 
and  professional  responsibility,  we  think  might  be  properly  made  by 
the  judge,  in  his  discretion,  at  special  term.  The  court,  at  general 
term,  should,  we  think,  rarely  interfere  with  this  discretion  unless 
satisfied  that  it  was  abused. 

The  judgment  and  order  should  be  affirmed,  with  costs. 


Mullen,  P.  J.,  did  not  sit  in  the  case. 


*The  foUowing  Is  the  opinion  delivered  at  the  special  term : 

Hardin,  J.  The  defendant  Is  entitled  to  an  extra  allowanoe  in  this  action.  The 
case  was  bo^  extraordinary  and  dlffloult.  The  labor  has  been  considerable,  and  the 
questions  examined  on  the  arigrument  have  been  extensive  and  difficult,  requiring 
the  best  professional  ability  to  present  them  on  either  side  —  and  the  very  exhaustive 
aiguments  submitted,  in  addition  to  the  oral  discussion.  Indicate  that  the  learned 
gentlemen  who  had  charge  of  this  case,  on  either  side,  must  have  expended  consider- 
able time  and  labor  in  the  preparation  thereof.  People  v.  IV.  F.  C.  B.  R.  Co,<,  29  N.  T. 
418.    Bee,  also,  MSS.  opinion  of  Muulbn,  J.,  in  Mataey  v.  Supt.,  etc. 

This  is  a  case  where  double  costs  can  be  taxed  and  allowed  to  the  defendant. 
Taaks  v.  Schmidt,  25  How.  841;  Whedoek  v.  Hotc/iMw,  18  id.  468 ;  DaM»  v.  Cooper,  SO  Barb. 
876 ;  Stevxart  v.  ShuUz,  84  How.  81 ;  8.  C,  SO  Barb.  192. 

The  action  was  to  declare  void  and  irregular  $800,000  of  bonds  issued  to  aid  In  the 
oonstniotlon  of  a  railroad,  and  to  enjoin  the  defendants  from  raising  money,  by  taxa- 
tion, to  pay  the  coupons  issued  upon  and  with  said  bonds. 

The  plaintiffs  were  tax  payers  and  it  has  been  determined  that  they  had  no  right  to 
the  relief  asked  for  by  the  complaint. 

Considering  what  took  place  at  the  special  term  where  the  labor  of  the  oral  argu- 
ment was  performed,  and  the  briefs  produced  before  the  court,  and  the  affidavit  pro- 
duced and  read  on  this  motion,  the  conclusion  has  been  reached  that  seven  hundred 
dollars  should  be  allowed  to  the  defendant  as  an  extra  allowance. 

An  order  to  that  effect  may  be  entered  with  the  clerk  of  Jefferson  upon  service  of  a 
copy  of  this  decison  upon  plaintiffs*  attorneys. 
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Grai^kis  y.  Cook,  administratrix,  etc.>  appellant. 

Tenancy  in  common — tenant  in  common  taking  leaee  from  Ais  co-toMOkit — uihen 
leafing  eo4enant  liable  to  eontr&nUe  for  repairs. 

A  tenant  in  common  of  premiseB  took  a  lease  of  his  co-tenant's  interest  in  them« 
During  the  term  of  the  lease  he  made  extensive  and  permanent  repairs 
which  the  property  required,  with  the  knowledge  and  consent  of  the  co- 
tenant.  Held,  that  the  co-tenant  was  bound  to  contribute  notwithstanding 
no  covenant  ae  to  repairs  was  contained  In  the  lease.  The  co-tenant  waa 
liable  not  as  landlord,  but  as  tenant  in  common. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  June  15, 1872,  by  Timothy  0.  Grannis, 
as  assignee  of  Theodore  D.  Cook,  against  Lewis  D.  Cook,  since 
deceased,  to  recover  an  alleged  balance  of  account  for  moneys  laid 
out  for  their  and  his  benefit,  and  for  rent.  The  answer  denied  the 
allegations  of  the  complaint  and  set  up  a  counter-claim  for  board 
and  work  and  materials,  and  claimed  a  balance  due  defendant. 

The  only  material  point  at  issue  was  in  reference  to  the  liability 
of  plaintiff  for  repairs  made  to  certain  hotel  property  in  the  city  of 
Utica,  purchased  by  plaintiff  and  Lewis  W.  Cook,  jointly,  and 
leased  by  Lewis  D.  During  the  term  of  the  lease  the  hotel,  was 
extensively  repaired  at  the  expense  of  Lewis  D.  These  repairs 
were  necessary  to  be  done  in  order  to  use  the  house  for  a  hotel,  were 
of  a  permanent  character  and  were  done  with  the  knowledge  and 
to  some  extent  under  the  supervision  of  Theodore  D.  Cook,  a 
clergyman  by  profession,  who  was  present  at  the  hotel  while  they 
were  being  made. 

The  referee  found  that  there  being  no  covenant  in  the  lease  to 
repair,  Theodore  D.  Cook  was  not  liable  as  landlord  to  contribute  to 
the  repairs,  and  directed  judgment  in  favor  of  the  plaintiff  for 
12,997.88  and  costs. 

During  the  pendency  of  the  action  Lewis  W.  Cook  died,  and  his 
widow,  Cornelia  A.  Cook,  was  appointed  administratrix  of  his  estate 
and  was  substituted  as  defendant  in  this  action. 

J.  F.  SeymouTy  for  appellant 

J.  Benedidy  for  respondent. 
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E.  Darwii^^  SMiTHy  J.  The  only  substantial  question  presented 
upon  this  appeal  is^  whether  the  plaintiff 's  assignor  was  liable  for 
one-half  the  expense  of  the  improyements  made  upon  the  demised 
premises  after  the  defendant's  husband,  L.  W.  Cook,  took  possession 
of  the  same  under  the  lease  executed  to  him  on  the  17th  of  March, 
1868,  by  T.  W.  Cook. 

These  two  Cooks  owned  the  said  premises  jointly  as  tenants  in 
common. 

The  learned  referee  by  whom  this  cause  was  tried  held  as  matter 
•f  law  that  the  rights  and  duties  of  Theodore  D.  and  Lewis  W. 
Cook  were  regulated  and  determined  by  the  terms  of  said  lease, 
and  as  that  contained  no  covenant  to  repair  on  the  part  of  the  land- 
lord, T.  D.  Cook  was  not  responsible  for  any  repairs  made  on  the 
demised  premises. 

In  this  finding  I  think  the  referee  erred  in  applying  to  the  case 
the  strict  rules  in  respect  to  repairs  that  obtain  between  landlord 
and  tenant 

In  such  case  the  tenant  must  secure  such  repairs  as  he  may  need 
or  wish  by  express  covenant  in  his  lease. 

But  in  this  case  the  parties,  T.  D.  and  L.  W.  Cook,  were  tenants' 
in  common  of  these  premises.  The  repairs  mostly  required  and 
made  on  said  premises  were  of  a  permanent  and  substantial  char- 
acter—  calculated  to  enhance  the  value  of  the  premises  as  well  as 
essential  to  their  present  use,  and  not  of  such  a  temporary  kind  as 
a  tenant  would  be  likely  to  make  for  his  convenience  or  to  gratify 
his  taste. 

It  was  clearly  proved  that  the  said  T.  D.  Cook  agreed  to  share 
one-half  the  expenses  of  such  repairs  and  that  he  aided  and  advised 
in  respect  to  them  and  was  constantly  superintending  and  directing 
about  them  while  they  were  in  progress,  and  his  denial  of  such 
agreement  was  improperly  received  in  evidence. 

A  tenant  in  common  is  liable  to  contribute  toward  the  expense  of 
repairs  on  common  property  when  made  with  his  assent. 

T.  D.  Cook  would  not  be  liable  as  landlord  as  held  by  the  referee, 
for  these  repairs,  but  he  was  liable  as  tenant  in  common.  In  the 
case  of  Mumford  v.  Browriy  6  Cow.  479,  the  parties  were  tenants  in 
common,  and  the  plaintiff  was  in  possession  under  a  lease  for  one 
year  from  his  co-tenant  It  was  held  that  the  defendant  was  not 
liable  for  the  repairs  as  landlord,  but  it  was  conceded  by  counsel 
and  asserted  by  the  court,  that  he  would  be  liable  as  tenant  in  com- 


APRIL  TERM,  187^.  301 


Morgan  v.  Crocker. 


mon  upon  request  to  join  in,  or  upon  consent  to  the  making  of  the 
repairs  at  the  common  expense. 

In  this  view  a  new  trial  must  be  granted,  unless  its  necessity  can 
be  obyiated  by  modifying  the  judgment. 

The  claim  of  the  defendants  counsel  is  that  his  client  had  been 
injured  by  the  errors  involved  in  the  report  of  the  referee  in  the 
particulars  discussed  and  in  isome  other  small  items  or  mistakes  in 
the  calculation  of  interest,  to  the  amount  of  tl,347.11,  which  seems 
to  be  correct. 

If  the  plaintiff  will  deduct  that  amount  from  the  judgment,  with 
interest  from  the  date  of  the  referee's  report,  I  think  the  judgment 
should  be  affirmed  for  the  residue  thereof,  with  costs,  upon  the  ap- 
peal to  the  appellants,  otherwise  a  new  trial  should  be  granted, 
with  costs  to  abide  the  event 

Judgment  accordingly. 


Morgan  et  ah  v.  Obockeb  et  al,  executors,  appellants. 
Bailment  —  UabiUty  of  bailee — negligence. 

C.  received  cattle  from  M.  to  keep  oyer  night,  and  placed  them  in  one  of  his 
yards.  The  jard  was  in  the  vicinitj  of  a  lake,  and  it  was  in  the  month  of 
December,  when  violent  storms  were  liable  to  arise  and  overflow  the  yard. 
The  yard  was  also  two  or  three  feet  lower  than  other  yards  of  C,  and  when 
C.  was  putting  the  cattle  in  this  yard  the  agent  of  M.  called  C.'s  attention 
to  the  fact  that,  in  case  of  a  storm,  they  would  be  unsafe,  to  which  C.  replied 
that  he  attended  to  that  business  himself.  A  violent  storm  having  arisen 
in  the  night,  the  cattle  were  drowned,  and  M.  brought  action  to  recover  their 
value.  The  jury  found  for  M.  Meidf  that  the  verdict  must  be  sustained,  on 
the  ground  that  it  was  negligence  for  C.  to  expose  the  cattle  to  the  hazard. 

Appeal  from  a  judgment  at  circuit  in  favor  of  plaintiffs,  and 
from  an  order  denying  a  new  trial.  The  action  was  brought  by 
Silas  G.  Morgan,  Harvey  Morgan  and  Samuel  Wilson  against  Lemuel 
Crocker,  for  damages  alleged  to  have  arisen  in  consequence  of 
defendant's  negligence,  as  bailee  of  twenty-two  cows  belonging  to 
plaintiffs.  The  defendant  Crocker  died  subsequent  to  the  com- 
mencement of  the  action,  and  his  representatives  were  substituted. 
The  cows  were  delivered  to  Crocker,  who  lived  near  Buffalo,  by 


\ 


\ 


302  FOURTH  DEPARTMENT, 

Morgan  ▼.  Crocker. 

plaintiffs,  December  31, 1863,  to  be  kept  over  night  A  Btorm  arose 
in  the  night,  and  the  cattle  were  drowned,  the  yard  in  which  they 
were  placed  being  near  Lake  Erie.  The  plaintiffs  had  a  verdict, 
which  defendants  moved  to  set  aside,  and  for  a  new  trial.  The 
motion  was  denied,  and  after  judgment  defendants  appealed  to  this 
court. 

H.  0,  ChesebrOy  for  appellant 

E,  O,  LapJiam,  for  respondents. 

MuLLiN,  p.  J.  The  defendants'  testator  having  received  the  cat- 
tle to  keep  for  the  plaintiff,  was  bound  to  exercise  reasonable  care, 
such  as  a  prudent  man  exercises  in  the  care  and  management  of  his 
own  property,  and  is  liable  for  ordinary  neglect  Chitty  on  Cont 
476  (a). 

The  extent  of  the  care  that  the  intestate  was  under  obligation  to 
exercise  was  regulated  by  the  dangers  he  had  reason  to  appre- 
hend were  likely  to  befall  the  property.  The  cows  were  left  with 
him  in  the  month  of  December,  a  month  in  which  violent  and  sud- 
den storms  are  likely  to  occur.  In  such  storms  the  waters  of  Lake 
Erie  were  occasionally  raised  by  the  wind  so  as  to  overflow  the  yard 
in  which  plaintiffs'  cattle  were  placed.  This  yaixi  was  two  or  three 
feet  lower  than  the  yards  about  the  bam,  and  had  the  cattle  been  put 
into  a  yard  near  the  barn,  they  would  have  been  safe. 

When  the  cattle  were  being  driven  from  the  highway  to  the  yard, 
Martin,  one  of  the  plaintiffs'  hired  men,  suggested  to  the  intestate 
that  the  yard  in  which  he  was  putting  the  cattle  was  considerably 
lower  than  those  by  the  barn,*and  that,  in  the  event  of  a  storm^ 
they  would  be  easier  got  at  in  the  yards  by  the  bam. 

The  intestate  replied  that  he  attended  to  that  business  himself. 
In  other  words,  he  assumed  the  risk  they  incurred  by  being  placed 
in  the  yard  in  which  he  directed  them  to  be  put 

It  is  tme  that  the  intestate  could  not  know  that  a  storm  would 
arise  that  night,  nor  had  he  any  warning  that  it  was  coming  until 
the  cattle  were  drowned,  but  at  that  season  of  the  year  he  had  reason 
to  anticipate  a  storm,  and  he  knew  that  if  it  came,  and  the  water 
was  raised  two  or  three  feet,  and  that  the  cattle  would  be  lost  It 
was  carelessness  in  him  to  expose  them  to  the  hazard. 

The  judgment  is  right,  and  must  be  affirmed. 

Judgtnsnt  affimt&d* 
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Wood,  appellant,  v.  Forncrook. 

Deed —  bretich  of  covenant  in. 

Defendant  executed  to  plaintiff  a  deed  of  nninclosed  and  uncultivated  lands 
containing  a  covenant  for  quiet  and  peaceable  poasession.  At  the  time  the 
deed  was  executed  there  was  a  mortgage  upon  the  premises,  and  subse- 
quentlj  the  mortgage  was  foreclosed  and  the  premises  sold ;  but  the  pur- 
chaser did  nothing  to  evict  the  plaintiff.  Eeld,  that  the  plaintiff  could  not 
maintain  an  action  against  defendant  for  breach  of  the  covenant  in  the  deed. 

Appeal  from  a  judgment  at  circuit  in  defendant's  favor.  The 
action  was  brought  by  Noah  Wood  against  Betsey  0.  Forncrook  to 
recover  for  an  alleged  breach  of  warranty  in,  a  deed  of  land.  The 
land  conveyed  by  the  deed  was  nninclosed  and  uncultivated ;  but 
at  the  time  of  conveyance  there  was  an  outstanding  mortgage  which 
was  subsequently  foreclosed,  and  the  premises  sold ;  but  the  pur- 
chaser did  nothing  to  disturb  the  possession  of  the  plaintiff.  The 
deed  to  plaintiff  contained  a  covenant  for  quiet  and  peaceable  enjoy- 
ment of  the  possession  of  the  premises  conveyed.  The  purchaser  of 
the  premises  at  the  sale  under  foreclosure  was  the  husband  of 
defendant,  and  he  told  plaintiff  his  rights  would  be  sacred.  At  the 
trial  the  plaintiff  was  nonsuited,  and  judgment  was  rendered  for 
defendant    Plaintiff  appealed  to  this  court. 

William  Roe,  for  appellant,  cited  Cowdrey  v.  Coity  44  N*.  T.  382; 
Home  Life  Ins.  Co.  v.  Sherman,  46  id.  370. 

J.  H.  Camp,  for  respondent 

MuLLiN,  P.  J.  The  plaintiff  was  rightly  nonsuited  as  no  eviction 
WM  proved. 

The  owner  of  the  legal  title  to  uninclosed  and  uncultivated  land 
is  presumed  to  be  in  possession,  as  possession  in  law  follows  the 
title. 

To  entitle  a  plaintiff  to  recover  damages  for  the  breach  of  the 
covenant  for  quiet  enjoyment  an  eviction  must  be  proved,  or  he 
may,  in  the  event  of  his  title  being  divested  by  a  superior  title,  sur- 
render possession  to  the  owner  of  the  superior  title,  or  notify  his 
grantor  that  he  relinquishes  all  claim  to  said  premises,  or  he  may 
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show  that  the  owner  of  the  superior  title  has  offered  them  for  sale. 
St  John  V.  Palmer,  5  Hill,  599 ;  GreenvauU  y.  Davis,  4  id.  643 ;  Cow- 
drey  V.  Coli,  44  N".  Y.  382;  Home  Life  Ins.  Co.  v.  Sherman,  46  id. 
370. 

Although  the  title  of  plaintiff  was  divested  by  the  foreclosure  of 
the  mortgage  and  sale  of  the  premises  thereunder,  the  plaintiff's 
possession  has  never  been  disturbed,  nor  has  he  surrendered  posses- 
sion, nor  has  the  purchaser  at  the  sale  sold  or  offered,  or  even 
threatened  to  sell  the  premises ;  but  on  the  contrary,  has  recognized 
plaintiff's  title  as  still  yalid.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Weed  Sewing  Machine  Company  v.  Kaulback,  appellant 

Foreign  corporation  —  Brndsi^ — of  incorporation  under  latce  of  another  State 
— of  agent'i  authority — Age/ncy  —  raHfMiion  of  agent* e  acta  —  Bond  —  righie 
of  surety  —  Referee's  report. 

The  agent  of  plaintiff,  a  sewing  machine  company  incorporated  hj  the  laws  of 
Connecticut,  entered  into  an  agreement  under  seal  with  P.  of  Syracuse,  N.  Y., 
for  the  selling  of  machines  which  should  be  consigned  to  P.  and  for  which 
P.  should  give  his  notes  when  sold.  Defendant  became  surety  on  a  bond 
conditioned  for  the  performance  of  the  agreement  on  the  part  of  P.  In  an 
action  for  a  breach  of  the  bond,  the  defendant's  answer  put  in  issue  the  incor- 
poration of  plaintiff  and  the  execution  of  the  contract  by  plaintiff,  and  set  up  a 
defense  that  there  was  an  agreement  at  the  time  the  bond  was  signed,  that 
there  was  to  be  another  surety.  Held  (1),  that  the  certificate  of  the  secretary 
of  State  of  Connecticut,  was  evidence  of  the  incorporation  of  plaintiff,  defend 
ant  not  having  pointed  out  any  specific  defects  in  its  authentication ;  (2),  that 
the  authority  of  the  agent  of  plaintiff  to  make  the  sealed  contract  could  be 
proved  by  parol  evidence ;  (8),  that  the  subsequent  ratification  of  the  con- 
tract by  plaintiff  rendered  it  binding  on  the  parties,  notwithstanding  any 
defect  in  the  agent's  authority ;  (4),  that  the  acts  and  declarations  of  P.  were 
competent  evidence  against  defendant;  and  (5), that  although  there  was 
some  conversation  about  having  an  additional  surety  at  the  time  defendant 
signed  the  bond,  but  not  sufficient  to  establish  a  distinct  agreement  to  that 
effect,  defendant  was  liable. 

Where  a  party  desires  explanation  as  to  how  a  referee  has  calculated  the  aggre- 
gate amount  of  a  judgment,  he  should  apply  for  an  order  requiring  the  ref- 
eree to  show  how  he  arrived  at  the  amount. 

Appeal  from  a  judgment  entered  upon  fcne  report  of  a  referee  in 
favor  of  plaintiff.    The  action  is  brought  by  the  Weed  Sewing 
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Machine  Company,  incorporated  under  the  laws  of  Connecticut, 
against  John  J.  Kaulback  impleaded  with  Frank  Presley,  to  recover 
the  amount  secured  by  a  bond.  The  opinion  sufficiently  states  the 
facts.    The  appeal  is  by  defendant. 

Fred,  A.  Marvin  and  Hu7it  <&  Weaver,  for  appellant. 

W.  Gilbert,  for  respondent 

MuLLiir,  P.  J.  The  plaintiff  appointed  Frank  Presley  its  agent 
at  Syracuse,  for  the  sale  of  its  machines,  attachments,  etc.,  and 
entered  into  a  contract  with  him  in  writing,  dated  the  12th  day  of 
March,  1870,  wherein  and  whereby  the  plaintiff  agreed  to  consign 
to  said  Presley,  sewing  machines  to.be  sold  on  commission  in  Onon- 
daga county.  Said  Presley  to  have  an  office  in  Syracuse  and  to  be 
allowed  a  conunission  of  33^  per  cent  discou]^  from  the  regular  retail 
prices.  He  was  to  pay  at  the  end  of  each  month  in  cash  for  all 
attachments  and  findings  ordered  by  him ;  to  render  an  account  at 
the  end  of  each  month  of  all  machines  sold  by  him,  and  give  his 
note  for  the  amount  payable  in  Syracuse  with  exchange  on  New 
York  at  five  months.  All  cash  received  in  the  business,  after  paying 
expenses,  was  to  be  paid  plaintiff  on  the  first  of  each  month,  unless 
needed  for  payment  of  notes.  Interest  was  to  be  allowed  Presley  on 
all  payments  at  the  rate  of  12  per  cent  per  annum.  Presley  agreed  to 
give  a  bond  in  the  sum  of  t5,000,  conditioned  for  the  faithful  perf orm*- 
ance  of  said  contract,  and  the  payment  of  any  balance  which  might 
be  due  the  plaintiff  for  goods  and  machines,  and  for  the  amount  of 
machines  so  furnished ;  the  amount  due  on  machines  and  goods  not 
to  exceed  t5,000,  including  outstanding  and  unpaid  notes.  There  are 
several  other  provisions  in  the  contract  which  have  po  bearing  on 
the  question  in  this  case  and  are  therefore  omitted. 

The  contract  concluded  as  follows :  "  In  witness  whereof  the  par- 
ties hereto  subscribed  their  hands  and  seals  the  day  and  year  above 
written." 

(Signed)        "  Weed  Sewing  Machine  Company,  [l.  s.] 

"  By  Fbank  Baldwin, 

"  Fbank  Presley."        [l.  s.] 

On  the  day  of  the  date  of  the  said  contract,  Presley  and  the 
defendant  signed,  sealed  and  delivered  to  the  plaintiff  a  bond  in  the 
Vol.  Ill,  N.  Y.  Kep.  —  39 
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penal  sum  of  tlO^OOO,  conditioned  that  it  should  be  void  if  Presley 
should  pay  to  the  plaintiff  t5,000,  or  so  much  thereof  as  might  be  due 
to  said  plaintiff  upon  said  contract,  and  pay  any  sum  not  exceeding 
$5,000  which  might  be  due  from  Presley  on  notes  given  by  him  or 
otherwise,  and  return  all  property  at  the  termination  of  said  con- 
tract 

This  action  is  brought  to  recover  a  balance  claimed  to  be  due  from 
Presley  to  the  plaintiff  of  13,470.42,  on  notes  of  said  Presley  for  ma- 
chines sold,  and  for  attachments,  etc.,  sold  by  him.  Defendant,  in  his 
answer,  alleges,  1st  That  the  bond  was  not  sealed  when  signed  by 
him;  2d.  That  it  was  agreed  between  him  and  Presley  that  the 
name  of  another  party  should  be  signed  to  said  bond ;  dd.  That  the 
contract  between  plaintiff  and  Presley  was  never  signed  by  plaintiff, 
or  by  its  authority ;  4th.  That  the  agreement  was  usurious,  by  rea- 
son of  the  requirement  that  Presley  should  pay  exchange  on  money 
transmitted  to  plaintiff  ftt  New  York,  in  addition  to  legal  interest ; 
5th.  Payment;  6th.  Counter-claim. 

The  issues  were  referred  to  a  referee,  and  on  the  trial  the  plaintiff 
put  in  evidence  a  copy  of  plaintiff's  charter,  duly  certified  by  the 
Secretary  of  the  State  of  Connecticut,  which  was  objected  to  as  in- 
competent. The  objection  was  overruled,  and  defendant's  counsel 
excepted.  Frank  Baldwin  who  executed  the  contract  between 
plaintiff  and  Presley,  as  agent  of  the  plaintiff,  testified  that  he 
executed  it  by  direction  of  the  secretary  by  parol  and  by  writing. 
He  had  a  general  authority  to  act  for  the  company.  The  defend- 
ant's counsel  objected  to  parol  evidence  of  authority.  It  appearing 
that  the  authority  .was  in  writing,  the  objection  was  overruled,  and 
defendant's  counsel  excepted. 

The  witness  then  proved  the  signature  of  Presley  to  ten  promissory 
notes,  payable  at  the  First  National  Bank  of  Syracuse,  pursuant  to 
the  contract  One  for  $620,  dated  October  1, 1870 ;  one  for  $670, 
dated  July  2, 1870 ;  one  for  $613.33,  dated  November  1, 1870 ;  one 
for  $285,  dated  December  1,  1870;  one  for  $86.67,  dated  January 
13,  1871 ;  one  for  $285,  dated  January  1,  1871 ;  one  for  $610,  dated 
September,  1870;  one  for  $816.67,  dated  August  1,  1870;  one  for 
$810,  dated  May  2,  1870;  one  for  $866,  dated  June  1, 1870. 

Another  witness,  in  the  employ  of  the  company,  testified  that 
Presley  sent  his  monthly  accounts  to  the  office,  and  the  notes. 
They  did  not  know  of  the  shipments  otherwise  than  by  the  books. 
It  was  further  proved  that  attachments,  etc.,  were  sold  by  Presley 
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to  the  amoant  of  I5G0  or  1600.  The  balance  dne  from  Presley  at 
the  close  of  his  account  was  13,172.12. 

The  defendant  was  examined  in  his  own  behalf,  and  testified  that 
it  was  his  impression  that  when  he  signed  the  bond  there  were  no 
seals  upon  it  He  further  testified  that  when  Presley  called  upon 
him  to  sign  the  bond,  witness  asked  Presley  if  he  could  not  get 
some  one  in  Syracuse  to  take  hold  with  him;  told  him  he,  the  wit^ 
ness,  would  take  chances  if  he  could  get  some  one  else  to  sign  with 
him,  and  asked  who  he  could  get ;  he  named  some  one,  but  could 
not  tell  who. 

On  cross-examination  the  witness  said  it  was  agreed  between 
Presley  and  the  witness  that  his  (Presley's)  wife  should  sign; 
nothing  was  said  when  bond  was  deliyered  to  Presley;  witness  wrote 
his  name  in  the  body  of  it. 

Baldwin,  being  recalled  by  the  plaintiff,  testified  that  the  seals 
were  on  the  bond  when  Gilbert,  who  drew  it,  handed  it  to  Presley. 

Another  witness  was  called  by  the  plaintiff,  and  testified  that,  in 
March,  1872,  he  heard  defendant  say,  in  Gilbert's  office,  that  when 
Presley  came  to  get  him  to  sign  bond  he  (Presley)  told  him  that  he, 
defendant,  was  the  only  Mend  he  (Presley)  had  that  he  could  ask 
such  a  fayor  of;  that  he  did  not  know  as  he  could  get  any  one  to 
sign  the  bond. 

The  referee  found  that  plaintiff  was  duly  incorporated,  the 
making  of  the  contract,  the  execution  and  deliyery  of  thcT  bond, 
the  deliyery  of  machines,  etc.,  the  making  of  the  notes  by  Presley, 
and  that  a  balance  was  due  from  Presley  to  the  plaintiff  o(  13,184.38, 
for  which  sum  he  ordered  judgment. 

The  defendant's  counsel  did  not,  on  the  trial,  nor  does  he,  in  his 
points,  on  the  argument  of  the  appeal,  suggest  wherein  the  certifi- 
cate of  the  secretary  of  State  to  the  copy  of  the  charter  is  defectiye. 
It  was  not  enough  to  object  that  it  was  not  properly  authenticated 
to  be  used  in  eyidence  in  this  State.  This  objection  was  too  general 
to  be  ayailable.  The  counsel  should  haye  pointed  out  specifically 
the  defect 

Presley  contracted  directly  with  the  plaintiff  as  a  corporation ; 
the  bond  recognizes  the  existence  and  yalldity  of  that  contract,  and 
the  obligors  therein  bind  themselyes  to  pay  to  the  plaintiff,  as  a 
corporation,  whateyer  may  be  due  by  the  contract  to  the  corporation. 
When  a  party  thus  contracts  with  a  corporation,  foreign  or  domestic, 
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he  is  estopped  from  disputiog  its  corporate  existence.    Steam  Navi- 
gation Co.  V.  Weedf  17  Barb.  378;  Palmer  v.  Lawrence^  3  Sandf.  170. 

If  Baldwin  was  not  legally  authorized  to  bind  the  plaintiff  when 
the  papers  were  executed,  the  subsequent  acceptance  of  the  contract 
and  bond,  and  deliyery  of  property  thereupon,  was  a  ratification  of 
the  act  and  made  it  binding.  There  is  an  answer  to  the  proposition 
that  plaintiff  should  have  produced  the  authority  that  Baldwin  said 
he  had  in  writing  from  the  plaintiff's  secretary  to  appoint  agents  for 
the  corporation.  Baldwin  assumed,  if  you  please,  without  authority, 
to  appoint  Presley  an  agent  of  the  plaintiff,  and  plaintiff  with  knowl- 
edge of  the  fact  recognized  him  as  such,  l^he  most  favorable  view 
of  the  question  for  the  defendant  is  to  assume  that  Baldwin  had  no 
authority  to  appoint  or  that  he  was  forbidden  to  appoint  agents. 
Yet  he  did  it  and  plaintiff  ratified  the  appointment.  Froulick,  one 
of  plaintiff's  witnesses,  testified  to  the  sending  machines,  etc.,  by 
plaintiff  to  Presley,  and  that  he  knew  the  state  of  the  accounts 
between  Presley  and  the  plaintiff ;  that  notes  were  given  by  Presley 
each  month  for  machines,  etc.,  sold. 

The  defendant's  counsel  objected  to  receiving  in  evidence  the 
declarations  of  Presley  to  establish  defendant's  liability.  There  was 
no  proof  of  declarations  independent  of  Presley's  acts.  The  ac- 
counts rendered  monthly  and  the  notes  given  by  Presley  were  com- 
petent evidence  against  the  defendant  These  acts  and  the  declara- 
tions accompanying  were  parts  of  the  rd^^e^^es  and  bound  defendant. 

There  was  no  mode  of  proving  the  monthly  sales  except  by  Pres- 
ley's account  as  rendered.  Plaintiff  did  not  have  his  books  and 
must  trust  to  his  accounts. 

The  referee  properly  disposed  of  the  facts  as  to  an  agreement  that 
another  surety  should  sign  the  bond. 

The  evidence  of  the  defendant  is  not  satisfactory  on  that  point 
and  taken  in  connection  with  his  admission  in  the  presence  of  an- 
other witness,  that  Presley  said  he  did  not  know  that  he  could  pro- 
cure another  surety,  authorized  the  finding  that  no  such  agreement 
was  proved. 

If  the  agreement  had  been  that  Presley's  wife  should  sign  the  bond, 
the  failure  to  obtain  her  signature  is  not  prejudicial  to  the  defend- 
ant, as  she  would  not  have  been  liable  to  him  or  upon  the  bond,  had 
she  signed  as  surety. 

The  defendant's  counsel  says  that  he  is  unable  to  ascertain  how 
the  referee  arrived  at  the  amount  for  which  he  ordered  judgment 
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Had  he  desired  information  on  that  point,  he  should  have  applied 
for  an  order  requiring  the  referee  to  show  how  he  arrived  at  such 
balance.  This  he  has  not  done  and  he  cannot  now  ask  to  reverse 
the  judgment  because  of  any  uncertainty  or  indefiniteness  in  the 
report 

The  judgment  must  be  affirmed. 

Judgment  affirmed* 


Hasbrouck  et  al,  v.  Bukce  ei  al,  appellants. 
Parties  to  action — tenants  in  common  —  Sljectment — title. 

Where  an  action  in  ejectment  is  bronght  by  tenants  in  common  of  premises 
and  Bubseqnentlj  several  of  the  plaintiffs  die,  the  names  of  the  deceased 
plaintiffs  may  be  properly  struck  from  the  record  and  the  action  may  pro- 
ceed in  the  name  of  the  survivors,  who  may  recover  their  undivided  share 
of  the  premises  wrongfully  withheld. 

In  such  an  action,  where  the  defendant  claims  by  adverse  possession,  he  cannot 
defeat  the  right  of  the  plaintiffs  to  recover  by  showing  a  deed  of  the  prem> 
ises  from  them  to  one  not  shown  to  be  a  party  to  the  action. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee 
in  plaintiff's  favor.  The  action  was  ejectment  brought  by  Hylah 
Hasbrouck  and  others  against  Valentine  Bunce,  John  Dygert 
and  others,  for  a  lot  of  land  known  as  lot  76  in  the  third  allot- 
ment of  the  royal  grant  in  the  town  of  Norway,  in  the  county  of 
Herkimer.  The  first  link  in  the  plaintiff's  chain  of  title  to  the  lot 
in  question  is  a  deed  from  the  commissioners  of  forfeiture  to  John 
De  Witt,  Jr.,  and  Philip  D.  Bevier,  dated  September  1, 1776.  Next 
a  deed  from  De  Witt  to  Bevier,  dated  March  28, 1789.  Next  the  will 
of  Bevier  dated  April  6, 1801,  admitted  to  probate  June  25, 1802,  by 
which  said  lot  76  was  devised  to  his  eight  children,  Esther,  Bachel, 
Elizabeth,  Anna  Maria,  Henrietta,  Lewis  Dubois,  Hylah  and  Sarah, 
to  be  equally  divided  between  them.  Henrietta  married  James 
Hasbrouck;  she  died  in  1851,  leaving  three  sons  and  three  daugh- 
ters. Bachel  married  Thomas  B.  Hardenburgh  and  died  in  1858, 
leaving  seven  children.  Sarah  married  Cornelius  Bruyer  and  died  in 
1861,  leaving  no  children.  The  plaintiffs  constitute  all  the  children  ol 
Philip  D.  Bevier,  or  their  descendants,  except  defendants  Harden- 
burgh and  Bay,  who,  refusing  to  unite  as  plaintiffs,  were  made  de- 
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fendants  in  the  action.  The  plaintiffs,  Anna  M.  Etting,  Elizabeth 
Bevier,  Anna  M.  Frees  and  Esther  Hasbroack,  have  died  since  the 
commencement  of  the  action. 

The  referee  finds  that  the  surviving  plaintiffs  are  seized  of  the 
title  in  fee  simple  to  sixty-seven  one  hundred  and  fortieth  undivided 
parts  of  the  west  half  of  lot  76,  above  mentioned,  containing  one 
hundred  acres  of  land,  and  that  the  defendant  Bunce  unlawfully 
withholds  the  possession  of  said  premises  from  the  plaintiffs.  He 
also  finds  that  Dygert  was  improperly  made  a  party,  and  he  dis- 
misses the  complaint  as  to  him,  with  costs. 

The  other  defendants,  made  defendants  because  they  would  not 
unite  with  the  others  as  plaintiffs,  have  not  appeared  in  the  action, 
but  suffered  judgment  by  default. 

The  referee  struck  the  names  of  the  plaintiffs  who  have  died  since 
the  action  was  commenced  from  the  record.  Judgment  was  ordered 
in  accordance  with  these  findings. 

The  defendant  Bunce  put  in  evidence  a  deed  from  the  plaintiffs 
and  Hardenburgh  to  Stephen  P^yne,  dated  August  13,  1867,  of  the 
undivided  20-21  parts  of  lot  76.  No  title  was  shown  in  Bunce, 
except  such  as  will  be  mentioned  hereafter.  Upon  these  facts,  the 
appellant's  counsel  insists  that  the  judgment  should  be  reversed  for 
the  following  reasons,  to  wit:  1.  Part  only  of  the  tenants  in  com- 
mon of  the  premises  in  question  being  parties  to  the  action  at  the 
time  of  the  trial,  they  are  not  entitled  to  recover.  Those  who  suc- 
ceeded to  the  title  on  the  death  of  those  who  are  deceased  should 
have  been  brought  in.  2.  Title  being  shown  to  have  been  conveyed 
by  the  plaintiffs  to  Payne,  the  plaintiffs  cannot  recover.  3.  That  as 
the  plaintiffs  seek  to  recover  for  the  use,  etc.,  of  the  premises,  all  the 
owners  of  the  premises  must  be  parties.  4.  There  cannot  be  a  re- 
covery in  the  name  of  the  plaintiffs  for  the  benefit  of  Payne,  as  it 
was  not  proved  that  Payne  was  holding  adversely  so  as  to  avoid  the 
deed  from  plaintiffs  to  Bunce.  5.  The  action  cannot  be  maintained 
by  plaintiffs  against  the  defendant,  who  is  their  co-tenant,  as  no 
ouster  or  demand  of  possession  is  shown.  6.  No  recovery  can  be 
had  for  the  benefit  of  Payne,  as  it  does  not  appear  that  he  claims 
any  interest  in  the  premises.  7.  If  Payne  had  any  rights,  they  were 
divested  by  proceedings  supplementary  to  execution  against  him. 

Earl  <&  Smith,  for  appellant. 

A.  M  Mills,  for  respondents. 
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MuLLiN,  P.  J.  The  first  question  presented  for  our  consideration 
is,  whether  a  part  of  the  owners  in  fee  are  entitled  to  recover  in  this 
action.  Under  the  provisions  of  the  Revised  Statutes,  tenants  in 
common  could  sue  jointly  for  the  recovery  of  the  possession  of  the 
premises,  or  each  might  sue  for  his  separate  share.  2  R  S.  (2d  ed.)  341, 
§  11.  I  am  not  aware  of  any  provision  in  the  Code  altering  or  repealing 
this  section.  And  the  provisions  of  these  statutes  relating  to  actions 
of  ejectment  are  still  in  force,  unless  repealed  or  altered  by  sub- 
sequent legislation.  If  all  were  not  joined  as  plaintiffs,  who 
should  have  been,  the  objection  should  have  been  taken  by  answer 
or  demurrer ;  it  was  taken  in  neither  mode,  and  it  must  be  held  to 
be  waivei. 

But  the  objection  was  presented  in  another  form  when  the  names  of 
the  then  plaintiffs,  who  died  after  the  action  was  commenced,  were 
stricken  from  the  record.  That  was  done  at  the  close  of  the  case, 
when  it  was  too  late  to  raise  the  objection  by  either  answer  or 
demurrer.  If  all  the  tenants  in  common  must  be  parties,  the  refe- 
ree should  have  nonsuited  the  plaintiffs,  or  required  the  heirs  of  the 
deceased  parties  to  be  brought  in.  It  seems,  however,  to  have  been 
held  by  the  general  term,  in  the  fifth  district,  that  all  the  tenants 
in  common,  of  premises  sought  to  be  recovered  need  not  unite  in 
bringing  the  action,  for  an  ejectment,  unless  the  action  is  brought 
as  a  substitute  for  a  writ  of  right.  Kellogg  v.  KeUogg^  6  Barb. 
116, 131. 

2.  Did  the  conveyance  to  Payne  defeat  the  plaintiffs'  right  of 
action  ?  By  section  111  of  the  Code,  Payne  could  sue  in  the  name 
of  his  grantors,  provided  the  deed  from  them  to  him  was  void  by 
reason  of  adverse  possession  at  the  time  of  the  delivery  of  sach  deed, 
and  he  would  be  allowed  to  prove  the  facts  to  bring  the  case  within 
the  provisions  of  said  section.  The  deed  to  him  conveyed,  as  is  said 
in  the  case,  20-21  parts  of  said  lot  To  entitle  him  to  recover  in  the 
name  of  his  grantors,  they  must  be  named  as  plaintiffs,  and  he  would 
be  entitled  to  recover  only  the  share  or  interest  of  such  as  he  made 
parties  plaintiffs.  No  proof  was  given  on  the  trial  that  the  suit  was 
prosecuted  by  Payne  in  the  name  of  the  plaintiffs  for  his  benefit 
Hence,  the  action  must  be  treated  as  an  action  by  the  plaintiffs  in 
their  own  right  and  for  their  own  benefit  The  proof  of  the  deed 
from  plaintiffs  to  Payn,  was  immaterial,  as  it  is  not  set  up  in  the 
answer  that  the  premises  had  been  conveyed  by  Payne. 

3.  The  position  of  the  counsel  that  the  plaintiffs  must  all  be 
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joined  because  the  complaint  claimed  to  recoyer  damages  for  the 
use  of  the  land,  cannot  be  maintained.  Nothing  is  allowed  by  the 
referee  for  the  use  of  the  land,  and  the  question  is  therefore  one  of 
no  material  importance. 

4.  It  is  next  insisted  that  Payne  cannot  recover  in  the  name  of 
the  plaintiffs,  because  it  was  not  proved  that  defendant  was  in  posses- 
sion holding  adversely  when  the  deed  to  him  was  delivered.  I  have 
already  expressed  the  opinion  that  the  action  must  be  maintained 
by  the  plaintiffs  in  their  names  and  rights,  as'enough  was  not  shown 
to  entitle  Payne  to  recover. 

5.  It  is  urged  that  the  action  cannot  be  maintained  because  de- 
fendant is  a  co-tenant  with  the  plaintiffs  in  the  possession,  and  no 
ouster  or  demand  of  possession  is  proved.  I  know  of  no  proof  in 
the  case  that  defendant  has  any  interest  in  the  premises  except  such 
as  may  be  acquired  by  a  trespasser.  It  is  proved  that  he  claimed 
exclusive  possession  of  the  premises,  and  ordered  plaintiffs'  agent 
off  from  them.    This  was  sufficient  to  entitle  plaintiffs  to  recover. 

The  sixth  and  seventh  propositions  of  defendant's  counsel  relate 
to  the  right  of  Payne  to  recover  in  the  action,  and  as  I  have  already 
expressed  the  opinion  that  no  recovery  could  be  had  by  him  in  this 
case,  it  is  unnecessary  to  say  more  on  that  subject. 

The  defendant's  counsel  insisted  in  his  points  that  because  plain- 
tiffs are  not  entitled  to  recover  the  whole  premises,  and  defendant 
being  in  possession,  he  must  be  deemed  a  tenant  in '  common  with 
them,  to  the  extent  at  least  of  the  interest  not  recovered  by  the  plain- 
tiffs. Conceding  defendant  to  be  a  tenant  in  common  with  the 
plaintiffs  to  the  extent  of  the  interest  of  those  who  are  not  parties 
to  the  record,  either  as  plaintiffs  or  as  defendants,  made  such  because 
they  would  not  join  as  plaintiffs,  the  plaintiffs  not  having  recovered 
such  interest  the  defendants  are  not  injured.  But  defendant  does 
not  show  a  particle  of  interest  in  the  premises  except  a  naked  pos- 
session. He  alleges  in  his  answer  that  he  is  owner  by  an  adverse 
possession  of  twenty  years,  and  this  is  the  only  claim  of  title  pre- 
tended by  him.  He  fails  to  establish  any  such  adverse  possession 
and  he  cannot,  under  his  answer,  claim  any  other.  The  defendant 
Bunce,  has  nothing  to  do  with  proceedings  by  which  the  defend- 
ants, who  have  an  interest  in  the  premises  in  common  with  the 
plaintiff,  were  made  parties  defendant.  It  cannot  in  any  conceiv- 
able manner  affect  his  right  or  interest 

The  judgment  should  be  affirmed.  Judgment  affirmed. 
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Olney  et  dl.  V.  Van  Heusek  et  al,  appellants, 

C(yntr<Kt — vendor  and  t^endee  —  surety. 

Plaintiffs  were  owners  of  a  patent  fork,  and  defendants  were  engaged  in 
establialiing  agencies  for  the  sale  thereof.  Defendants  wrote  plaintiffs  that 
they  had  appointed  agents  at  K.  for  the  sale  of  the  forks  and  that  they  were 
responsible  for  all  the  forks  they  ordered  on  time,  and  **  we  will  be,  our- 
selves, personally  responsible  therefor."  Attached  to  the  letter  was  an  order 
from  the  agents  for  forks,  and  for  "  fifty  grapples  and  forty  eight  pulleys,"  to 
be  paid  for  by  them  in  a  few  months,  the  goods  to  be  shipped  directed  to  the 
agents.  Upon  receipt  of  the  letter  and  order,  plaintifis  sent  the  forks  to  the 
agents,  but  did  not  send  the  grapples  and  pulleys.  Plaintiffs  charged  the  forks 
to  defendants  upon  their  books,  and  defendants  assented  to  this.  In  an  action 
for  the  value  of  the  forks,  held,  that  the  defendants  were  not  sureties  for 
the  agents,  so  as  to  require  a  complete  compliance  with  the  terms  of  the 
order,  but  were  personally  liable  for  the  forks  as  for  goods  sold  to  them. 

Appeal  by  defendants  from  a  judgment  at  circuit  in  favor  of 
plaintiffe.  The  action  waa  brought  by  William  E.  Olney  and 
Gyrenus  M.  Greene  against  George  Van  Heusen  and  Eeuben  M. 
Giems,  to  recover  the  value  of  a  number  of  patent  forks. 

In  June,  1870^  the  plaintiffs  were  engaged  in  the  business  of  sell- 
'  ng  screw  forks,  and  the  defendants  were  also  employed  in  selling 
such  forks,  through  agents  appointed  by  them,  and  which  forks 
they  procured  from  the  plaintiffs  On  the  10th  June  defendants 
addressed  to  plaintiffs  a  letter  in  the  words  and  figures  following, 
to  wit : 

"  Kenduskeoo,  Me.,  10  June,  1870. 
"  0L2TEY  &  Green  : 

"Gents  —  We  have  made  Albert  and  Abner  Clements  agents  at 
this  place  for  5  towns,  they  are  responsible  for  all  the  forks  they 
order  on  time,  and  you  will  send  them  as  freight  to  Bangor,  Me., 
as  is  usual,  and  we  will  be,  ourselves,  personally  responsible  to  the 
company  therefor. 

"(Signed)       Van  Heusen  &  Grems." 

On  the  same  paper  was  the  following,  signed  by  Albert  Clements, 
one  of  the  firm  of  Albert  and  Abner  Clemente  referred  to  in  the 
foregoing  letter,  viz. : 

Vol.  in,  N.  Y.  Rep.— 40 
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''Kbnduskeog,  June  20th. 
"  P.  S. —  Send  me  48  forks  as  soon  as  you  can  conyeniently.  I  will 
pay  you  as  soon  as  I  get  my  pay  for  thenL  I  don't  trust  any  but 
responsible  men.  Please  write  and  let  me  know  when  and  on 
what  boat  I  want  you  to  send  me  50  grapples  and  48  pulleys.  I 
will  put  the  money  in  the  savings  bank  about  October  next  if  that 
will  do.  Yours,  Ac, 

"Albbet  Clembkts.** 

"Direct  your  freight  to  Albert  Clements  &  Co." 

On  the  19  th  June,  1870,  defendants  wrote  the  following  letters  to 
plaintiffs,  viz. : 

"Hampden,  June  19,  1870. 
"Wm.  R  Olnet,  Esq.: 

Dear  sir — You  will  probably  soon  receive  an  order  from 
Albert  &  A.  F.  Clements,  of  Kenduskeog,  for  forks,  and  if  so,  you 
will  deduct  one  fork  less  for  the  one  we  delivered  them  (don't 
forget).  And  oblige, 

"Van  Hbusen  &  Grems.'* 

These  letters  and  the  order  were  received  by  the  plaintiffs,  and 
they  sent  forty-seven  forks  to  Albert  Clements  &  Co.,  Bangor,  Maine. 
Plaintiffs  did  not  send  the  grapples  or  pulleys.  The  forty-seven 
forks  were  charged  on  plaintiffs'  books  to  the  defendants,  at  $7  each. 
Some  two  or  three  weeks  after  forwarding  the  forks,  the  defendant 
Grems  was  at  plaintiffs'  office  and  was  shown  the  foregoing  letters, 
order  and  charge  on  plaintiffs'  books,  and  was  told  that  the  forks 
had  been  forwarded  consigned  to  Albert  Clements  &  Co.;  he  said  it 
was  all  right,  and  he  would  straighten  it  up  in  a  few  days.  The 
forks  have  not  been  paid  for  by  any  person. 

The  action  was  brought  to  recover  for  forty-seven  forks.  The 
case  does  not  contain  any  answer,  but  as  the  cause  was  tried  before 
the  court. without  a  jury,  there  must  have  been  an  answer  put  in. 

The  defendants  gave  no  evidence.  The  court  found  most  of  the 
facts  above  stated,  and  ordered  judgment  in  favor  of  the  plaintiffs 
for  the  forty-seven  forks,  at  17  each,  and  from  that  judgment  de- 
fendant appeals. 

B.  L.  Stevens,  for  appellant,  argued  that  in  order  to  hold  the  de- 
fendants liable,  the  plaintiffs  were  bound  to  show  the  goods  to  have 
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been  delivered  in  precise  conformity  to  the  terms  of  the  letter  of 
credit  Walrath  v.  Thompson,  6  Hill,  640 ;  2  K  T.  185 ;  DoUin  v. 
Bradley^  17  Wend.  422 ;  Leeds  t.  Dunn,  10  KT.  Y.  469 ;  Bobbins  v. 
Bingham,  4  Johns.  476;  Walsh  v.  Bailie,  10  id.  180;  Birckhead 
V.  Brown,  6  Hill,  634;  2  Denio,  375;  Henderson  v.  Marrin,  31 
Barb.  297.  The  order  was  not  entirely  filled.  Corning  t.  Colt,  5 
Wend.  254;  Bruce  t.  Pearson,  3  Johns.  626. 

J,  8.  Baker,  for  respondents. 

MuLLiN,  P.  J.  The  defendants*  counsel  insisted  on  the  trial,  and 
in  his  points  on  the  appeal,  that  defendants  were  sureties  merely  for 
the  Messrs.  Clements,  and  that  as  the  plaintiffs  had  not  complied 
with  defendants'  letter  or  the  order  of  the  Messrs.  Clements,  they 
could  not  recover  for  the  yalue  of  the  forks.  Such  a  proposition 
cannot  be  maintained.  The  defendants  purchased  the  forks  upon 
their  own  responsibility;  they  were  charged  for  them,  and  are  bound 
to  pay  for  them. 

The  plaintiffs  might  have  treated  the  Messrs.  Clements  as  the 
purchasers,  and  had  they  done  so,  there  might  be  a  question  whether 
plaintiffs  had  so  complied  with  the  order  as  to  entitle  them  to 
recoTcr.    But  there  is  no  such  question  in  the  case. 

The  plaintiffs  were  not  bound  to  show  that  the  forks  came  to  the 
possession  of  the  Messrs.  Clements.  Their  contract  was  fully  per- 
formed when  they  delivered  the  forks  to  a  carrier  to  be  taken  to 
Bangor,  as  directed  by  Clements. 

The  judgment  is  right  and  must  be  affirmed. 

Judgment  affirmed. 


GuELicH  V.  Clark. 

Legacy — tohen  not  lien  on  real  estate 

B.  made  his  will,  whereby  he  devised  his  real  estate  to  his  wife,  subject  to  the 
pajment  by  her  of  certain  legacies ;  but  sabsequently  he  entered  into  a  con- 
tract of  sale  of  his  real  estate  to  W.,  the  deed  to  be  executed  on  payment  of 
the  purchase-money.  R.  died,  and  W.  haying  paid  all  the  purchase-money, 
the  widow  executed  the  deed  to  W.  Heldf  tliat  the  legacies  were  not  a  lien 
on  the  real  estate. 
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SuBMissiOK,  without  action^  under  section  372  of  the  Code,  of  a 
oontroyersy  between  Otto  E.  C.  Guelich  and  Benjamin  A.  Clark. 
The  facts  appear  in  the  opinion. 

/.  R.  Swan,  Jr,,  for  plaintiff,  argued  that  Bobeiits  had  simply  a 
legal  title  to  the  premises,  and  upon  payment  of  the  purchase- 
money  Williams  was  entitled  to  a  deed.  McKechnie  v.  Sterlmg,  48 
Barb.  330 ;  MoU  v.  Coddingtonj  1  Eob.  267 ;  Watson  t.  Le  RoWy  6 
Barb.  481 ;  Van  Allen  v.  Humphrey ^  15  id.  555 ;  Sanders  v. 
Aldrichy  25  id.  63;  Lems  v.  Smithy  9  KT.  Y.  502;  Hawley  v. 
JameSy  5  Paige,  318,  456.  The  legacy  is  a  charge  upon  the  funds, 
and  not  upon  the  real  estate  sold.     Moyer  t.  Hinmany  13  N.  Y.  180. 

Peter  Davis,  for  defendant. 

MuLLiK,  P.  J.  On  the  5th  of  May,  1857,  Humphrey  D.  Roberts 
of  Utica,  in  the  .county  of  Oneida,  was  the  owner  in  fee  of  about 
ten  acres  of  land  in  the  town  of  New  Hartford,  in  said  county.  On 
the  above-mentioned  day,  said  Roberts  made  a  last  will,  whereby  he 
gave  to  his  wife  Eleanor,  all  his  real  estate,  subject  to  the  payment 
by  her  of  certain  legacies  given  by  the  testator  to  sundry  relations, 
to  be  paid  to  them  in  one  year  after  her  marriage,  should  she  marry 
again,  but  if  not,  then  in  one  year  after  her  death.  The  will  was 
duly  proved  before  the  surrogate  of  Oneida. 

In  September,  1865,  said  testator  entered  into  a  contract  in  writ- 
ing with  one  David  Williams,  wherein  and  whereby  he  agreed,  in 
consideration  of  18,000,  to  sell  said  ten  acres  of  land  to  said  Wil- 
liams, and  upon  the  payment  of  said  sum  to  convey  the  same  to 
Williams,  by  a  warranty  deed.  Williams,  after  the  execution  and 
delivery  of  said  contract,  entered  into  possession  of  the  premises. 

Humphrey  D.  Roberts,  the  testator,  died  in  May,  1866.  Prior  to 
the  2d  day  of  July,  1866,  Williams  paid  to  testator  and  to  his  wife 
the  said  sum  of  18,000,  and  on  that  day  she  conveyed  to  Williams 
said  land  by  deed  of  warranty.  In  April,  1873,  Williams  conveyed 
said  premises  to  Otto  E.  Guelich,  in  consideration  of  the  sum  of 
120,000  paid  therefor.  Mrs.  Roberts,  the  widow  of  the  testator,  is 
still  living,  and  the  legacies  are  unpaid. 

In  September,  1873,  Guelich,  for  a  valuable  consideration,  agreed 
to  sell  a  portion  of  said  ten  acres  to  Benjamin  A.  Clark,  and  convey 
the  same  by  warranty  deed  on  payment  of  125  at  the  making  of  the 


APEIL  TEEM,  1874.  317 


Guelich  v.  Clark. 


contract,  and  one-fifth  of  the  purchase-money  within  thirty  days, 
the  balance  to  be  secured  by  bond  and  mortgage,  payable  in  fiye 
years,  with  interest  payable  semi-annually. 

Clark  is  ready  and  willing  to  pay,  provided  he  can  obtain  a  title 
to  said  premises  so  contracted  for  by  him,  free  from  the  lien  of  said 
legacies. 

Guelich  is  ready  and  willing  to  convey  the  premises  according  to 
the  terms  of  his  contract,  and  insists  that  the  legacies  are  not  a  lien 
or  chargt  on  the  land.  And  the  question  submitted  to  us,  for  our 
decision,  is  whether  the  legacies  are  a  lien  or  charge  on  the  land. 
This  question  is  answered  by  section  40  of  the  dd  R  S.  (5th  ed.)  145 
(2  B.  S.  66,  §  45).  That  section  provides  that  ^^  a  bond,  agreement  or 
covenant,  made  for  a  valuable  consideration  by  a  testator  to  convey 
any  property  devised  or  bequeathed  in  any  will  previously  made, 
shall  not  be  deemed  a  revocation  of  such  previous  devise  or  bequest, 
either  at  law  or  in  equity,  but  such  property  shall  pass  by  the  devise 
or  bequest  subject  to  the  same  remedies  on  such  bond,  agreement 
or  covenant,  for  a  specific  performance,  or  otherwise,  against  the 
devisees  or  legatees,,  as  might  be  had  by  law  against  the  heirs  of  the 
testator  or  his  next  of  kin,  if  the  same  had  descended  to  them.'* 

If  the  will  is  not  revoked  and  the  land  in  question  descended  to 
the  widow,  subject  to  the  same  rights  in  the  purchaser  to  enforce 
his  contract  that  he  would  have  had  had  the  land  descended  to  the 
heirs  of  the  testator,  his  title,  when  acquired,  must  necessarily  be 
free  from  the  lien  or  charge  of  the  legacies  given  by  the  wilL  The 
lien  is  transferred  from  the  land  to  the  purchase-money. 

The  rights  of  the  purchaser  and  of  the  devisee  to  enforce  the  con- 
tract must  be  reciprocal  It  would  be  monstrously  unjust  for  the 
widow  in  this  case  to  be  allowed  to  compel  Williams  to  pay  for  the 
land,  and  yet  be  permitted  to  convey  it  charged  with  the  legacies. 

We  are  of  opinion  that  the  land  is  not  charged  with  the  payment 
of  the  legacies,  and  that  Clark  is  bound  to  perform  his  contract. 

Let  judgment  be  entered  accordingly. 

Judgment  accordingly. 
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Church  v.  Frost,  appellant 

Claim  and  delivery — cause  of  action — Estoppel — giving  return  bond  doea  not 

estop  from  denying  demand,  etc. 

Defendant,  a  railroad  agent,  being  in  possession  of  property  refused  to  deliver 
it  to  plaintiff  without  an  order  from  a  third  person  and  payment  of  freight 
charges.  The  order  was  received  and  freight  paid,  and  defendant  then 
offered  to  surrender  the  property  to  plaintiff.  But  plaintiff  proceeded  to 
bring  a  replevin  suit  and  seize  the  property.  Defendant  then  denied  plain- 
tiff's ownership,  and  gave  a  bond  and  obtained  a  return  of  the  property. 
SJeld,  that  plaintiff  had  no  cause  of  action  at  the  beginning  of  the  suit,  and 
defendant  was  not  estopped,  by  giving  the  return  bond,  from  showing  that 
he  offered  to  surrender  the  property  before  the  suit  was  commenced,  and 
thus  defeat  the  recovery  of  plaintiff,  although  the  latter  was  proved  to  be 
owner  of  the  property. 

Appeal  by  tho  defendant  from  a  judgment  in  an  action  of  claim 
and  delivery  recoyered  by  plaintiff  at  circuit,  and  from  an  order 
denying  a  motion  for  a  new  trial.    The  opinion  states  the  facts. 

F.  H.  Benny  for  appellant. 

Brashes  P.  ffart,  for  respondent,  cited  Meredith  v.  Hodges,  5  Bos. 
&  Pull.  453 ;  Clark  t.  Baker,  13  East.  273 ;  Herm.  on  Estop.  356 ; 
lApscomie  t.  Holmes,  2  Camp.  441. 

MuLLiN,  P.  J.  In  May,  1869,  an  act  was  passed  by  the  legislature 
of  this  State  appointing  three  commissioners  to  cause  to  be  built  a 
free  bridge  across  the  Chemung  river,  in  the  town  of  Chemung,  in 
Chemung  county.  These  commissioners  entered  into  a  contract 
with  one  D.  B.  Smith  to  build  said  bridge.  The  performance  of  the 
contract  was  secured  by  the  bond  of  Smith  with  several  sureties. 

Smith  made  a  contract  with  the  plaintiff  to  furnish  a  large 
amount  of  timber,  upon  credit,  to  be  used  in  the  construction  of  said 
bridge.  The  timber  was  sent  by  the  plaintiff,  pursuant  to  his  con- 
tract, by  the  Erie  railroad  to  Smith  at  the  Chemung  station  on  said 
road.  The  defendant  was  the  agent  of  the  railroad  company  at 
said  station. 

After  that  part  of  the  timber  designed  to  be  used  in  the  erection 
of  the  pillars  of  said  bridge  arrived  at  the  Chemung  depot,  an  agent 
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of  Smith's  applied  to  defendant  for  permission  to  move  such  timber 
across  the  river,  fearing  a  rise  in  said  river  that  wonld  prevent  ford-  • 
ing  it  with  teams. 

The  defendant  consented  to  the  removal,  but  it  was  to  be  without 
prejudice  to  his  lien  on  the  timber  for  freight,  and  the  timber  was 
thereupon  taken  across  the  river. 

Subsequently  the  residue  of  the  timber  arrived  at  said  station, 
and  was  unloaded  from  the  cars  and  piled  on  the  land  of  the  rail- 
road company. 

Plaintiff  insisting  that  Smith  was  insolvent  and  that  he  had  the 
right  to  stop  said  property  in  transitu,  applied  to  defendant  to  de- 
liver him  the  said  timber,  and  offered  to  pay  the  freight  due  thereon. 
The  defendant  told  plaintiff  that  he  could  not  deliver  it  until  he 
had  consulted  the  officers  of  the  company,  which  he  promised  to  do 
the  next  day.  On  the  next  day  he  went  to  Elmira,  where  the  com- 
pany had  an  office  and  where  one  of  its  attorneys  resided,  and  was 
advised  by  the  attorney  not  to  deliver  the  property  to  the  plaintiff 
until  an  order  from  Smith  to  that  effect  was  delivered  to  him. 

He  informed  the  plaintiff  of  the  advice  received,  and  thereupon 
plaintiff  procured  an  order  from  Smith  directing  defendant  to  deliver 
the  property  to  the  plaintiff  which  was  presented  to  defendant,  and 
the  unpaid  freight  handed  to  him.  The  agent  thereupon  told 
plaintiff  that  he  could  have  the  timber,  and  immediately  thereafter 
the  sheriff  served  on  defendant  the  summons  in  this  action. 

In  the  complaint  the  plaintiff  alleges  his  ownership  of  the  prop- 
erty, and  that  the  defendant  detains  the  possession  thereof  from 
him.  The  plaintiff  demands  judgment  that  the  possession  of  said 
property  be  restored  him  with  damages  for  its  detention. 

The  defendant,  in  his  answer,  sets  out  the  shipment  of  said  timber 
by  the  railroad  company  and  its  lien  for  freight  thereon.  That  a 
part  of  said  timber  had  been  removed  from  the  land  of  the  com- 
pany before  the  plaintiff  made  claim  to  the  property  on  which  freight 
had  been  paid.  The  defendant  denies  possession  of  said  timber,  or 
that  he  in  any  way  interfered  therewith  except  as  the  agent  of  said 
railroad  company,  in  whose  behalf  he  claimed  to  hold  said  property 
until  the  freight  on  said  timber  was  paid.  The  defendant  also 
denies  any  knowledge  whether  plaintiff  owned  or  was  entitled  to 
the  possession  thereof.  The  defendant  alleges  on  information  and 
belief,  that  the  bridge  commissioners  owned  said  timber  at  the  com- 
mencement of  the  action,  and  were  entitled  to  the  possession  thereof. 
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Within  the  time  prescribed  by  the  Code^  the  defendant  gave  to 
•the  sheriff  the  bond  required  to  obtain  a  return  of  said  property  to 
him,  and  it  was  returned  accordingly. 

On  the  trial  the  defendant  gave  evidence  tending  to  proYe  that 
the  bridge  commissioners  owned  said  timber  at  the  time  the  action 
was  commenced,  and  the  plaintiff  gaye  eyidence  to  show  that  he  and 
not  the  commissioners  owned  it,  and  the  question  was  submitted  to 
the  jury  and  they  found  in  fayor  of  the  plaintiff,  thus  establishing 
the  plaintiff's  title  to  said  property. 

When  the  action  was  commenced  the  plaintiff  had  no  cause  of 
action  against  the  defendant.  He  claimed  to  detain  the  property 
only  as  the  agent  of  the  railroad  company  until  its  lien  for  freight 
wsfi  paid.  The  freight  was  paid  to  defendant  and  he  surrendered 
all  claims  to  or  liens  on  said  property  before  the  action  was  com- 
menced. Under  these  circumstances  no  recovery  could  be  had 
against  him.  Savage  y.  Perkins,  11  How.  17 ;  Nosser  y.  Corwin, 
36  How.  640 ;  Christie  y.  Corbett,  34  id.  19. 

The  only  question  remaining  to  be  considered  is;  whether  defend- 
ant, by  subsequently  to  the  commencement  of  the  action  putting 
in  a  bond  and  demanding  a  return  of  said  property,  has  estopped 
himself  from  denying  a  demand  and  refusal  of  said  property,  thus 
giving  to  the  plaintiff  a  right  of  action  he  did  not  have  when  he 
commenced  his  suit. 

A  cause  of  action  must  be  complete  at  the  time  of  the  commence- 
ment of  the  action,  and  hence  the  plaintiff  cannot  prove  any  fact 
occurring  subsequently  in  support  of  such  cause  of  action.  McOuU 
lough  v.  Colby,  4  Bosw.  603. 

The  defendant  cannot  support  his  defense  by  matters  occurring 
subsequent  to  putting  in  his  answer,  unless  the  facts  are  such  as 
may  be  set  up  in  a  supplemental  answer  under  section  177  of  the 
Oode.  It  follows  that  any  defense  that  arises  between  the  commence- 
ment of  the  action  and  putting  in  the  answer  is  available  to  the 
defendant  to  defeat  the  action.  Willis  v.  Chipp,  9  How.  568 ;  Moak's 
Van  Santv.  PI.  635. 

In  this  case,  and  it  is  a  case  that  may  and  does  sometimes  happen, 
the  defendant  was  willing  to  surrender  possession  of  the  property 
and  avoid  litigation ;  the  plaintiff  was  not  satisfied  to  receive  his 
property  and  leave  the  defendant  in  peace.  It  would  seem  that  he 
was  so  anxious  for  a  lawsuit  that  before  the  sound  of  defendant's 
voice  consenting  to  give  up  the  lumber  had  died  upon  his  ear,  he 
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caused  the  sammons  to  be  served,  alleging  a  non-surrender  of  the 
property,  when  he  knew  that  all  claim  to  it  on  the  part  of  the  de- 
fendant was  abandoned. 

Can  any  good  and  sufficient  reason  be  assigned  why  a  party  may 
not  waive  a  right  to  detain  property  to  avoid  litigation,  and  failing 
in  that,  assert  his  right  and  defeat  the  action  so  unjustly  com- 
menced ? 

Let  us  suppose  that  after  the  commencement  of  the  action  and 
before  defendant  required  a  return  of  the  property,  the  bridge  com- 
missioners asserted  a  title  to  the  lumber  and  threatened  a  prosecu- 
tion if  he  did  not  surrender  it  to  them,  might  he  not,  for  his  own 
protection,  demacd  a  return  of  the  property  to  protect  himself 
against  what  might  prove  to  be  a  well-founded  claim  of  such  com- 
missioners ?  Li  both  the  cases  supposed,  it  seems  to  me  that  the 
defendant  might  assert  a  claim  to  the  timber. 

Had  plaintiff  been  induced  to  bring  the  action  by  reason  of  the 
abandonment  of  the  claim  to  the  property  by  the  defendant,  he 
would  be  estopped  from  afterward  asserting  a  claim  to  the  timber. 
But  he  did  not  act  upon  such  abandonment  of  defendant^s  claim, 
on  the  contrary  he  repudiated  It  and  brought  this  action  as  if  no 
such  surrender  had  ever  been  made. 

If,  upon  the  facts  appearing  in  this  case,  either  party  should  be 
held  to  be  estopped,  it  should  be,  it  seems  to  me,  the  plaintiff.  He 
refused  to  allow  the  defendant  to  surrender  the  timber  without  a 
lawsuit,  and  having  refused  to  receive  the  property,  he  should  not 
be  allowed  to  object  to  any  defense  the  defendant  might  have  to  the 
action. 

The  plaintiff,  in  his  complaint,  alleged  divers  matters  occurring 
after  the  sum^ions  was  served,  and  the  defendant  has  omitted  to 
answer  such  allegations.  The  plaintiff  now  insists  that  these  facts 
are  admitted  by  the  answer,  and  seeks  to  use  the  admission  in  sup- 
port of  the  alleged  estoppel. 

It  would  have  been  proper  for  the  defendant  to  have  had  these 
allegations  stricken  out  before  answer,  but  they  are  so  irrelevant 
that  the  omission  to  answer  them  ought  not  to  prejudice  the  de- 
fendant. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

Judgment  reversed^  and  new  trial  ordered- 

Vol.  in,  N.  Y.  Kkp.  —  41 
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Atkins  y.  Hoslet  et  al.,  appellants. 

Vendor  and  purchaser  of  chattels — breach  of  warranty  of  tUle.    Eviction, 

Measiwre  of  damages. 

S.  Bold  defendants  a  canal  boat,  whicli  was  then  subject  to  an  equity  of  redemp- 
tion in  H.,  under  a  chattel  mortgage.  The  defendants  sold  the  boat  to  the 
plaintiff,  with  warranty  of  title.  H.  subsequently  recovered  a  judgment 
against  S.,  under  which  the  boat  was  sold  by  the  sheriff,  and  the  plaintiff 
deprived  of  the  possession.  Held,  that  the  dispossession  of  the  plaintiff  being 
by  virtue  of  an  equitable  right  or  title,  subsisting  in  H.  at  the  time  of  the 
sale  by  the  defendants,  an  eviction  by  paramount  title  was  shown ;  and  thai 
H.'s  equity  of  redemption  constituted  such  a  defect  in  the  title  of  the  defend- 
ants as,  coupled  with  the  eviction,  amounted  to  a  breach  of  their  warranty. 

Heldy  also,  that  in  an  action  for  such  breach,  evidence  of  the  judgment  recov- 
ered by  H.  against  S.  was  properly  admitted,  and  that  the  proper  measure  of 
damages  was  the  price  which  the  plaintiff  paid  for  the  boat. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee.  The  action  was  brought  by  the  plaintiff  David 
F.  Atkins  against  the  defendants  Frank  Hosley  and  Michael  Doran, 
to  recover  damages  for  a  breach  of  warranty  of  title  to  a  canal  boat. 
The  material  facts  appear  in  the  opinion.  Other  facts  in  relation  to 
the  matter  will  be  found  in  the  case  of  ffalstead  v.  SwartZy  1  N".  Y. 
Sup.  559. 

/.  N.  Hessinger,  for  appellant.  The  judgment  in  the  case  of 
Halatead  v.  Swartz  was  a  personal  judgment,  and  is  not  conclusive 
against  the  defendants  here,  as  neither  of  the  parties  to  this  suit 
had  notice  of  it  Burt  v.  Dewey,  31  Barb.  540 ;  S.  C,  40  N.  Y.  283. 
A  plaintiff  cannot  dispute  the  title  of  his  vendors,  unless  he  has 
been  charged  at  the  suit  of  the  true  owner,  who  has  shown  a  better 
title.  Vibbard  v,  Johnson-,  19  Johns.  77.  There  must  be  a  legal 
eviction,  or  a  recovery,  against  the  purchaser  by  the  true  owner, 
before  he  can  maintain  an  action  against  his  vendors.  Livingston 
V.  Bain,  10  Wend.  384 ;  Case  v .  Van  Mten,  24  id.  102.  The  meas- 
ure of  damages  is  the  actual  value  of  the  boat  at  the  time  she  was 
taken  from  the  plaintiff 's  possession.  Sedgw.  on  Dam.  (4th  ed.)  325, 
328;  Furniss  v.  Ferguson,  15  N.  Y.  437 ;  S,  C,  34  id.  485 ;  Burt  v. 
Dewey,  40  id.  286 ;  Bennett  v.  Buchan,  53  Barb.  584. 
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George  B.  Bradley ^  for  respondent.  There  waa  a  breach  of  the 
varranty  established  by  the  evidenoe,  and  the  referee  properly  so 
found.  Dresser  y.  Ainsworthy  9  Barb.  619.  The  judgment  against 
Swartz,  declaring  the  right  of  Halstead  to  the  boat,  vas  conclusive 
against  the  defendants  as  subsequent  purchasers  from  Swartz,  and 
against  the  plaintiff  and  Soot.  Jackson  y.  Losee^  4  Sandf.  Gh.  381; 
Murray  v.  Lytburn,  2  Johns.  Oh.  441 ;  Scudder  v.  Van  Amburghy  4 
£dw.  29 ;  Jackson  y.  Stone,  13  Johns.  447.  The  taking  of  the  boat 
upon  the  Halstead  judgment  was  in  the  nature  of  an  eviction  by 
title  paramount,  and  gave  to  the  plaintiff  a  right  of  action.  Bord* 
foell  v.  CoUiSy  1  Lans.  141 ;  S.  C,  45  N.  Y.  494.  The  measure  of  dam- 
ages for  breach  of  a  warranty  of  title  is  at  least  the  amount  paid 
the  vendors  for  the  property.  Mack  v.  FaicMfiy  29  How.  20; 
Dimmick  v.  Locktqpody  10  Wend.  142 ;  Bennet  v.  Jenkins,  13  Johns. 
50;  Rmo  v.  Barbery  3  Oow.  272.  The  plaintiff  had  the  right  to 
recover  that  amount  as  for  money  had  and  received  {Rem  v.  Barbery 
supra  ;  GolviUe  v.  BesUy,  2  Denio,  139),  and  that  right  was  com- 
plete when  the  property  was  taken  upon  the  Halstead  judgment 
Bordwell  v.  Golliey  supra. 

Gilbert,  J.  The  defendants  being  in  the  actual  possession  of 
the  canal  boat  at  the  time  of  the  sale  thereof  to  the  plaintiff,  the 
law  annexed,  by  implication,  a  warranty  of  title  thereto  by  the 
vendors.  Scranton  v.  Glark,  39  N.  Y.  220.  It  is  otherwise  when  a 
vendor  sells  chattels  not  in  his  possession.  S.  C,  39  Barb.  273, 
and  authorities  cited.  In  this  case  it  cannot  be  disputed  that  the 
defendants  gave  such  a  warranty,  for  the  answer  expressly  admits  the 
fact.  In  the  findings  of  the  referee,  the  warranty  is  stated  to  be  one 
against  incumbrances  only,  but  the  facts  found  clearly  establish  a 
warranty  of  title  also. 

Was  a  breach  of  this  warranty  proved  ?  It  appears  that  one 
•Swartz,  was  the  original  owner  of  the  canal  boat;  that  the  title  of 
the  defendants  was  derived  from  a  sale  of  the  boat,  made  by  Swartz 
to  them  October  7, 1869,  and  that  the  sale  to  the  plaintiff  was  made 
nine  days  afterward,  namely,  October  16, 1869.  Swartz  had,  before 
the  sale  to  the  defendants,  sold  the  boat  to  one  Halstead,  and  had 
taken  Halstead's  notes  for  the  price,  payable  at  successive  times, 
together  with  a  chattel  mortgage  on  the  boat  to  secure  the  payment 
of  the  notes.  One  of  these  notes  became  due,  and  Halstead  neglected 
to  pay  it    Whereupon  Swartz  seized  the  boat,  and  caused  her  to  be 


324  FOUETH  DEPARTMENT, 

Atkins  ▼.  Hoslej. 

sold  to  one  Frank.  The  referee  has  found  that  this  sale  was  made 
without  notice  to  said  Ealstead,  and  without  public  notice,  and  that 
it  was  fraudulent  and  inequitable  and  in  derogation  of  the  rights  of 
Halstead,  he  then  being  the  owner  of  the  boat. 

Immediately  after  the  sale  to  Frank,  Swartz  bought  the  boat  from 
him,  and  then  sold  her  to  the  defendants.  Before  the  sale  by  Swartz 
to  the  defendants,  however,  namely,  on  the  20th  of  September,  1869, 
Halstead  commenced  a  suit  in  equity  against  Swartz  to  redeem  the 
boat,  and  on  the  11th  of  January,  1870,  obtamed  a  judgment  therein 
by  de&ult,  whereby  it  was,  among  other  things,  adjudged  and 
decreed,  that  Halstead  owned  and  was  entitled  to  the  immediate  pos- 
session of  the  boat,  and  that  Swartz  deliver  her  to  Halstead  free  and 
clear  of  incumbrances  made  or  suffered  by  him,  or  any  person 
claiming  by,  from  or  under  him  since  September  10, 1869.  Upon 
this  judgment  an  execution  was  duly  issued  to  the  sheriff  of  the  city 
and  county  of  New  York,  under  and  by  virtue  of  which  said  sheriff, 
on  the  26th  day  of  October,  1870,  seized  said  boat  and  took  her  from 
the  possession  of  the  plaintiff,  and  the  plaintiff  has  been  deprived 
of  her  ever  since.  The  judgment  was,  on  motion  of  Swartz,  vacated 
on  the  15th  November,  1870,  and  this  suit  was  not  commenced 
until  March,  1871.  In  the  meantime,  efforts  were  made  to  have 
the  possession  of  the  boat  restored  to  the  plaintiff,  but  they  proved 
fruitless,  and  the  boat  has  been  wholly  lost  to  him. 

At  the  trial  the  defendants  objected  to  the  admission  of  the  judg- 
ment recovered  by  Halstead  in  evidence,  on  the  ground  that  neither 
the  defendants  nor  the  plaintiff  were  parties  to  it,  and  that  it  was  not 
in  force  when  this  action  was  commenced.  The  referee  overruled 
the  objection,  and  the  defendants  excepted.  We  think  the  evidence 
was  properly  admitted. 

An  eviction  under  a  paramount  title,  with  which  the  plaintiff 
was  not  connected,  was  all  the  proof  necessary  to  entitle  him  to  re- 
cover for  a  breach  of  the  warranty.  Sweetman  v.  Prince,  26  N.  Y. 
224;  Burt  v.  Dewey,  40  id.  283;  Bordtvell  v.  Collie,  45  id.  494; 
Rawle  on  Cov.,  ch.  6,  7.  The  judgment  was  clearly  competent  to 
prove  the  fact  that  such  an  adjudication  had  been  made,  and  that 
the  eviction  under  it  was  legal ;  in  other  words,  that  the  sheriff  was 
not  a  naked  trespasser  whom  the  plaintiff  was  bound  to  resist  It 
was  also  admissible  upon  another  ground,  namely,  that  upon  which 
papers  or  documents  executed  by  Swartz  and  Halstead,  and  constitut- 
ing muniments  of  title,  woiQd   have  been  competent  to  prove 
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the  interest  of  either  of  them.  In  this  point  of  view,  neither  kind 
of  evidence  is  obnoxious  to  the  objection,  that  it  is  res  inter  alios 
acta.  The  effect  to  be  given  to  the  judgment  afber  its  admission  is 
another  question.  "We  think  it  was  at  least  prima  facie  evidence 
of  the  facts  established  by  it  1  Greenl.  Ev.,  §§  189,  523 ;  Candee  v. 
Lardy  2  N.  Y.  269;  Yoorhees  v.  Seymour,  26  Barb.  569,  585; 
Jarms  v.  Sewall,  40  id.  464 ;  ffall  v.  Stryker,  27  N.  Y.  596 ;  RincJiey 
V.  StryJcer,  28  id.  45;  Barney  v.  Patterson,  6  Har.  &  J.  182, 
203.  It  is  true  that  a  judgment  or  decree  binds  only  the  parties 
and  their  privies  in  representation  or  estate.  But  the  authorities 
cited  on  this  subject  show  that  the  defendants  were  privies  of 
Swartz,  within  the  meaning  of  the  rule.  Greenleaf  says,  "  the  term 
^privity'  denotes  mutual  or  successive  relationship  to  the  same  rights 
of  property;"  and  in  Candee  v.  Lord,  it  was  held  that  a  judgment 
recovered  by  a  creditor  against  his  debtor,  without  fraud  or  collu- 
sion, whether  rendered  upon  default,  confession,  or  after  contesta- 
tion is,  upon  all  questions  affecting  the  title  to  his  property, 
conclusive  evidence  against  his  creditors  to  establish,  1st,  the  rela- 
tion of  creditor  and  debtor  between  the  parties  to  the  record ;  and 
2d,  the  amount  of  the  indebtedness,  because  it  is  conclusive  between 
the  parties  to  the  record,  and  because  the  claims  of  other  creditors 
upon  the  debtor's  property  are  through  him.  The  other  cases  cited 
are  to  the  same  effect.  So  here  the  defendants  claim  through 
Swartz.  He  could  convey  no  greater  interest  than  he  owned,  and 
his  transfer  was  necessarily  subject  to  the  rights  legal,  or  equitable, 
of  Halstead. 

If  it  had  appeared  that  the  complaint  in  the  suit  in  which  the 
judgment  was  recovered  had  been  filed  before  the  sale  to  the  de- 
fendants, a  lis  pendens  would  have  been  created,  and  on  this  ground 
the  judgment  would  have  been  conclusive.  A  purchase  of  property 
actually  in  litigation,  pendente  lite,  is  subject  to  the  judgment  or 
decree  that  may  be  made  in  the  suit  Story  says  (Eq.  Jur.,  §  406: ) 
'*  He  who  purchases  during  the  pendency  of  a  suit,  is  held  bound 
by  the  decree  that  may  be  made  against  the  person  from  whom  he 
derives  title."  The  reason  is,  that  "  otherwise  alienation  made  dur- 
ing a  suit  might  defeat  its  whole  purpose,  and  there  would  be  no  end 
to  litigation.''  Hence  public  policy,  irrespective  of  the  rights  of 
the  parties,  requires  that  the  judgment  should  have  that  effect  But 
the  commencement  of  an  action,  by  the  service  of  a  summons,  does 
not  create  a  lis  pendens  affecting  third  persons  not  parties  to  the 
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action.  To  bind  a  purchaser  pendente  lite  by  the  judgment,  there 
must  be  a  complaint  on  file  at.  the  time  of  his  purchase  in  which 
the  claim  upon  the  property  is  set  forth.  Leitch  y.  Wells,  48  N.  Y. 
585,  and  cases  cited.  As  the  case  does  not  show  this  prerequisite 
to  an  effectual  lis  pendens,  the  judgment  had  not  a  conclusive 
effect  upon  the  defendants ;  in  other  words,  the  suit  did  not  affect 
them  with  notice.  But  as  they  took  subject  to  all  the  equities  of 
the  parties,  no  notice  was  necessary  in  order  to  invalidate  their 
purchase,  or  to  let  in  those  equities.  In  all  other  respects,  except 
as  to  notice,  the  judgment  bound  them. 

We  think  also,  that  giving  to  the  judgment  this  limited  effect, 
and  taking  the  facts  proved  dehors  the  i*ecord,  an  eviction  by  par- 
amount title  was  shown.  The  judgment  established  the  rights  of 
Halstead  and  Swartz,  as  between  themselves.  The  defendants  were 
at  liberty  to  prove  that  it  was  obtained  by  fraud  or  collusion,  or  to 
establish  a  title  in  themselves  in  any  legitimate  way.  The  judg- 
ment being  evidence  prima  facie,  the  question  is,  whether  the  pre- 
sumption arising  from  it  was  overcome  by  proof. 

The  referee  has  found  that  the  title  acquired  pursuant  to  the  sale  un- 
der the  mortgage  held  by  Swartz  was  illegal  and  void,  for  the  reason 
that  the  sale  was  fraudulent.  But  he  also  finds  that  Halstead  made 
default  in  the  payment  of  one  of  the  notes  which  he  gave  to  Swartz 
on  the  purchase  of  the  boat,  and  to  secure  which  Swartz  held  the 
mortgage  under  which  the  sale  occurred.  Upon  this  default  the  legal 
title  to  the  boat  became  absolute  in  Swartz.  Halstead  v.  Swartz,  1 
N.  Y.  Sup.  559.  Halstead,  however,  had  an  equity  of  redemption, 
which  could  not  be  barred  except  by  a  sale  untainted  by  fraud,  by 
judicial  decree,  or  by  lapse  of  time.  In  other  words,  Halstead  held 
the  equitable  title  to  the  boat,  notwithstanding  the  sale,  because  the 
fraud  in  the  sale  rendered  it  ineffectual  to  bar  the  equity  of  redemp- 
tion. Willard's  Eq.  Jur.  458,  and  cases  cited ;  Chamberlain  v.  Mar- 
tin, 43  Barb.  607 ;  Stoddard  v.  Denison,  38  How.  296 ;  Charter  v. 
Stevens,  3  Denio,  33 ;  Buffalo  S.  E.  Works,  v.  Sun  Mut.  Ins.  Co.,  17 
N.  Y.  402.  It  was  this  equitable  right  to  redeem  which  Halstead 
asserted  in  the  suit  in  which  he  recovered  judgment  against  Swartz. 
If  valid,  it  was  paramount  to  the  title  which  the  defendants  ac- 
quired under  the  sale  by  Swartz.  The  referee  has  found  nothing 
against  this  right  of  redemption.  Nor  does  the  case  show  that 
it  contains  all  the  evidence  given  on  the  trial.  Every  intendment, 
therefore,  must   be   in  favor  of  upholding  the  decision  of  the 
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referee.  In  the  absence  of  a  finding  to  the  contrary,  the  legal 
presumption  is,  that  the  sale  by  the  defendants  to  the  plaintiff 
was  subject  to  Halstead^s  equity  of  redemption.  Swartz  held  the 
boat  when  he  sold  it  to  the  defendants,  subject  to  that  claim.  He 
could  convey  to  them  no  greater  interest  than  he  himself  owned ; 
nor  could  they  convey  to  the  plaintiff  any  greater  interest  than  that 
which  they  acquired  from  Swartz.  It  follows  from  these  considera- 
tions, that  the  eviction  of  the  plaintiff  was  by  virtue  of  an  equi- 
table right  or  title,  subsisting  in  Halstead  at  the  time  of  the  sale  by 
the  defendants,  and  that  such  right  or  title  was  paramount  to  the 
legal  title  which  the  plaintiff  got  by  his  purchase.  The  fact  that 
the  judgment  recovered  by  Halstead  against  Swartz  was  set  aside 
after  the  plaintiff  had  been  evicted,  can  have  no  legal  effect  upon 
his  rights.  His  right  of  action  accrued  the  moment  the  eviction 
occurred,  and  cannot  be  barred  or  released  by  the  acts  of  others. 
Nothing  short  of  a  restitution  of  the  boat  to  him  could  deprive 
him  of  his  remedy  upon  his  warranty.  This  was  not  done.  On 
the  contrary,  it  is  a  legitimate  inference  from  the  evidence,  and  from 
the  findings  of  the  referee,  that  the  boat  was  surrendered  by  Swartz 
with  the  consent  of  the  defendants  to  Halstead  in  fulfillment  of  one 
of  the  conditions  on  which  the  default  was  opened. 

Independently  of  what  has  been  already  said,  Halstead's  equity  of 
redemption  constituted  such  a  defect  in  the  title  of  the  defendants 
as,  coupled  with  the  eviction  proved,  constitutes  a  breach  of  their 
warranty.  XIponprinciple,  a  warranty  of  the  title  to  chattels  ought 
to  be  held  to  impose  on  the  warrantor  the  obligation  that  the  ven- 
dee shall  be  safe  from  all  just  claims  of  other  parties,  legal  or  equi- 
table, existing  at  the  time  of  the  sale,  especially  when  a  suit  to  en- 
force such  a  claim  was  pending  at  the  time  the  warranty  was  given. 
The  thing  which  the  defendants  sold  was  a  canal  boat,  and  not  a 
lawsuit  "  The  seller,"  says  Mr.  Bell,  in  his  Treatise  on  the  Contract 
of  Sale,  95,  "  is  bound  by  his  warranty  to  protect  the  buyer  from 
all  evictions  arising  from  circumstances  anterior  to  the  sale,  of  which 
the  cause  or  the  germ  existed  at  the  time  of  the  sale,  as  debts 
chargeable  on  the  thing  sold,  revenue  duties  to  which  the  goods  are 
liable,  or  such  defects  in  the  seller  s  title  as  form  a  lobes  realist* 
This  doctrine  is  obviously  just,  and  was  approved  by  the  court  of 
appeals  in  the  case  in  26  N.  Y.,  before  cited,  and  in  McKnight  y. 
Devlin,  52  id.  399. 

We  think  the  rule  of  damages  applied  by  the  referee,  namely,  the 
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price  whicli  the  plaintiff  paid  for  the  boat^  was  correct.  It  rests  on 
the  principle  that  a  man  is  entitled  to  recover  back  money  he  has 
parted  with  upon  a  consideration  which  has  failed.  Stoats  v.  Ten 
Eychy  3  Cai.  Ill ;  Peters  v.  McKeoUy  4  Denio,  550 ;  Bawle  on  Gov. 
(4th  ed.)  242.  Mack  y.  Patching  42  K  Y.  167^  was  the  case  of  a  lease, 
and  is  not  applicable. 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Bakker  v.  Caiho  and  Pulton  Eailroad  Company,  appellant. 

CofUract — legality  of — itoekholder  employed  as  attorney  cf  eorporaHon, 
Bvidenee — opinione  of  toitnessee  as  to  wUue  —  effect  of  reeeimng  improper 
testirMyivy, 

R.,  a  lawyer,  was  employed  to,  and  did  perform  certain  services  for  a  railroad 
company  in  which  he  was  a  stockholder,  in  procuring  the  release  of  a  mort- 
gage upon  its  property,  the  surrender  of  certain  of  its  bonds,  the  release  of  its 
liability  on  a  contract,  and  the  extension  of  a  land  grant,  and  in  taking  care  of 
the  surrendered  bonds,  etc.,  etc.  Held,  (1)  that  the  fact  that  R.  was  a  stock- 
holder did  not  preclude  him  from  being  retained  and  recovering  for  the  ser- 
vices in  question ;  and,  (2)  that  the  presumption  was  that  the  services  were 
legal. 

'Where  particular  services  were  sued  for,  and  the  sums  charged  for  the  same 
were  specified  in  a  bill  of  particulars,  heid,  that  the  opinions  of  witnesses, 
called  as  experts,  should  have  been  confined  to  the  value  of  the  services  so 
specified ;  and  that  it  was  not  competent  to  prove  the  value  of  all  the  serv- 
ices, in  a  lump,  including  supposed  services  beyond  those  sued  for. 

Held,  also,  that  the  errors  of  the  referees,  in  receiving  such  testimony  originally, 
and  in  denying  a  motion  to  strike  it  out,  were  not  cured  by  a  statement  in 
their  findings  that,  in  deciding  the  case,  they  excluded  the  evidence  from 
consideration. 

Appeal  from  a  judgment  entered  upon  the  report  of  three  referees. 

The  action  was  brought  by  the  plaintiff,  Benjamin  Barker,  as 
assignee  of  Addison  G.  Rice,  to  recover  for  services  rendered  by  Rice 
as  an  attorney  and  counselor  of  the  supreme  court  of  the  State  of 
New  York,  in  and  about  the  business  of  the  defendant  —  a  corpora- 
tion created  by  the  laws  of  the  State  of  Arkansas  —  from  January 
to  November,  1870,  and  from  March  to  November,  1871,  for  which 
the  plaintiff  claimed,  on  a  qttantum  meruit,  the  sum  of  $85,000 ; 
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and  for  $2,000  paid  by  Rice  for  the  use  of  the  defendant,  and  at  its 
request. 

The  answer  of  the  defendant  admitted  its  incorporation,  and 
denied  each  and  every  other  allegation  of  the  complaint  It  also 
set  up,  by  way  of  recoupment :  1.  The  sum  of  $15,000,  moneys  had 
and  received  by  Rice ;  2.  The  sum  of  $15,000  paid  to  Rice  in  full 
settlement  and  discharge  of  all  claims  and  demands  against  the 
defendant. 

A  bill  of  particulars  of  the  plaintiff's  claim  was  furnished,  which 
embraced  a  charge  of  $25,000  for  negotiating  for  and  procuring  a 
release  of  a  mortgage  for  $5,000,000,  a  charge  for  expenses  of  a  jour- 
ney to  Washington  in  negotiating  such  release,  and  for  drafting  and 
engrossing  the  release ;  also,  charges  for  negotiating  contracts  for 
the  surrender  of  bonds,  drawing  papers  and  releases,  traveling  expen- 
ses, etc.;  for  legal  opinions  as  to  the  company's  rights;  for  general 
services  in  procuring  an  extension  of  a  land-grant,  and  traveling 
expenses  connected  therewith ;  for  services  as  attorney  and  counsel 
in  certain  suits;  for  collecting,  safe-keeping  and  surrendering  to  the 
company  old  bonds ;  for  various  services  of  a  miscellaneous  char- 
acter, etc.,  etc. 

On  the  trial  before  the  referees,  the  following  hypothetical  question 
was  put  to  certain  witnesses,  who  were  counselors  at  law,  viz.  :  '^  In 
the  case  of  a  railroad  company  having  a  good  charter  for  a  railway 
300  miles  in  length,  extending  from  a  point  near  the  Mississippi 
river  through  the  heart  of  the  State  of  Arkansas,  and  through  its 
capital  to  the  north-eastern  boundary  of  Texas,  and  having  a 
grant  of  about  two  million  acres  of  land  along  the  line  of  its 
road,  made  in  1853,  and  worth,  say,  $5,000,000,  with  a  construction 
contract  in  the  hands  of  men  hostile  to  the  company,  and  unable 
pecuniarily  to  build  the  road,  or  keep  its  land-grant  in  life,  with 
a  mortgage  on  its  franchise  and  corporate  property  for  $5,000,000, 
and  bonds  on  the  same,  actually  issued  and  in  the  hands  of 
parties  hostile  to  the  company,  to  the  amount  of  $1,500,000,  with 
its  books  and  papers  and  about  $3,000,000  of  executed  and  un- 
issued bonds,  sold  at  sheriff's  sale  and  in  the  hands  of  hostile 
parties  and  beyond  its  control,  with  its  land-grant  about  to  expire 
by  reason  of  its  failure  to  build  the  road,  with  combinations  exist- 
ing in  Arkansas  and  among  rival  interests,  which,  added  to  its  own 
want  of  means  and  credit  and  disorganized  condition,  rendered  a 
renewal  or  extension  of  its  land-grant  almost  or  quite  hopeless 
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without  a  re-organization  of  the  company  and  a  change  in  its  man- 
agement and  adjustment  of  its  complications,  and  a  reconciliation 
of  various  conflicting  interests,  and  with  its  stock  and  bonds  worth- 
less, what,  in  your  opinion,  would  it  be  worth  for  a  person  occupy- 
ing a  position  and  haying  the  ability,  skill  and  energy  requisite  for 
the  purpose  to  effect  a  re-organization  of  the  company,  a  release  of 
the  mortgage  and  outstanding  construction  contracts,  a  surrender 
of  the  books,  papers  and  bonds,  and  an  extension  of  its  land-grant, 
so  as  to  make  the  stock  of  the  company,  in  less  than  two  years, 
worth,  say  (1,500,000,  such  person  paying  his  own  expenses  and 
pledging  his  own  credit  and  responsibility  to  the  amount  of  $130,000 
in  bringing  about  these  results  ?  " 

The  question  was  allowed  to  be  put,  and  the  answers  were  received 
subject  to  objection,  with  the  understanding  that  all  objections  and 
exceptions  could  be  taken  at  any  time,  with  like  effect  as  if  taken  at 
the  time  the  evidence  was  offered.  The  objections  were  afterward 
stated  and  overruled,  and  the  defendant  excepted.  After  the  plain- 
tiff had  rested,  the  defendant  moved  to  strike  out  all  evidence  in 
response  to  the  question,  which  motion  was  denied,  and  exception 
taken.  At  the  close  of  the  defendant's  case  the  motion  was  re- 
newed, in  pursuance  of  the  right  reserved,  and  again  denied. 

In  determining  the  case,  the  referees  found  that  the  facts  assumed 
in  the  question  were  not  sufficiently  established  by  proof  to  author- 
ize them  to  consider  the  evidence  of  any  of  the  witnesses  predicated 
on  the  hypothesis,  in  determining  the  question  of  value,  and  they 
did  not  consider  snch  evidence  in  deciding  the  case,  but  wholly  ex- 
cluded the  same  from  consideration. 

The  referees  reported  that  the  plaintiff  was  entitled  to  recover 
the  sum  of  $26,165. 

C.  8.  Gary  A  Ashbel  Green,  for  appellant 

Z).  jET.  Bolles,  for  respondent 

QiLBERT,  J.  The  appellant's  counsel  has  not  shown  us  any  reason 
for  depriving  a  lawyer^^ho  had  been  retained  by  a  corporation,  to 
perform  specific  services  on  its  behalf,  of  his  compensation,  because 
certain  contracts  made  at  the  same  time,  between  the  president  of 
the  corporation  and  third  persons,  having  relation  to  the  same 
objects,  were  illegal.    Nor  have  we  found  any  authority  for  that 
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proposition.  It  would  be  a  great  hardship  if  he  were  bound  thus 
to  probe  the  purposes  of  his  client,  to  find  out  whether  they  were 
honest  or  not,  before  he  engaged  in  his  service ;  and  the  hardship 
would  be  still  greater  if  he  were  bound  to  the  same  duty  in  re&pect 
to  the  private  contracts  of  the  president  of  the  corporation.  We 
think  there  is  no  such  rule.  Nor  does  the  fact  that  the  lawyer 
employed  is  a  stockholder,  or  otherwise  interested  in  a  corporation, 
incapacitate  him  in  the  slightest  degree  from  being  retained  in  its 
business,  or  from  recovering  payment  for  services  rendered  on  such 
retainer.  The  only  legitimate  effect  such  a  fact  can  have,  is  to  ren- 
der necessary,  clearer  and  stronger  proof  of  such  retainer.  Whether 
the  requisite  proof  on  this  subject  was  given  in  the  present  case  is  a 
question  which  we  shall  not  decide,  as  we  have  concluded  to  grant  a 
new  trial  upon  another  ground,  which  will  be  stated  presently,  and 
'  the  plaintiff  may  give  further  evidence  on  that  subject 

With  respect  to  the  point  that  the  evidence  showed  that,  the 
employment  of  Mr.  Bice  was  illegal,  we  think  it  does  not  sufficiently 
appear  that  the  nature  of  the  services  actually  rendered  by  him 
were  such  as  the  law  condemns.  We  cannot  draw  inferences  not 
warranted  by  the  evidence  in  the  case.  On  the  contrary  the  legal 
presumption  is,  that  the  services  were  legal  and  proper.  Services 
like  those  of  Mr.  Rice,  performed  openly,  and  without  the  use  of 
sinister  means,  are  not  illegal.  Sedgwick  v.  Stanton^  14  N.  Y.  289 ; 
Wildey  v.  Collier,  7  Md.  273 ;  Lord  Bbwden  v.  Simsbey,  10  A.  &  E. 
793 ;  Taylor  v.  Chichester  Railway  Co.,  L.  R,  4  App.  Oas.  628. 

Some  of  the  objects  embraced  in  the- contracts,  made  on  the  same 
day  Mr.  Kce  was  retained,  are  unquestionably  against  public  policy, 
and,  therefore,  such  as  the  law  will  not  aid  or  sanction.  Whether 
Mr.  Bice  was  so  far  implicated  in  them  as  to  vitiate  his  employment, 
it  is  not  necessary  or  proper  now  to  decide,  for  the  reason  before 
stated. 

We  think  the  hypothetical  question  put  to  the  witnesses  called  as 
experts  was  inadmissible.  It  was  based  on  supposed  services  in 
excess  of  those  sued  for,  and  went  quite  beyond  the  limits  of  the 
evidence.  The  particular  services  sued  for,  and  the  sums  charged 
for  the  same,  were  specified  in  a  bill  of  particulars.  The  opinions 
ef  the  witnesses  should  have  been  confined  to  the  value  of  the  ser- 
vices so  specified,  and  we  think  it  was  not  competent  to  prove  the 
value  of  all  the  services  in  a  lump.  The  evidence  should  not  have 
been  received  originally,  and  the  motion  made  by  the  defendant  to 
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strike  it  out  should  have  been  granted.  Nor  were  these  errors  of  the 
referees  cured  by  their  finding,  that  in  deciding  the  case  they 
excluded  the  evidence  from  consideration.  There  is  no  finding 
expressly  against  the  evidence,  and  we  cannot  decide  as  a  legal 
proposition  that  it  did  not  influence  the  judgment  of  the  referees. 
The  authorities  on  this  subject  are  uniform  in  condemning  the 
practice  pursued  by  the  referees.  Wagener  v.  Finchy  65  Barb.  493 ; 
Allen  V.  Way,  7  id.  585 ;  Haswell  v.  Busaing,  10  Johns.  128 ;  Ponfield 
V.  Carpender,  13  id.  350 ;  Livermore  v.  Bainbridge,  44  How.  302,  and 
cases  cited.  We  think  such  a  practice  peculiarly  dangerous  in  a 
case  like  this,  and  are  not,  therefore,  disposed  to  relax  the  nile  on 
the  subject  We  have  not  considered  the  other  exceptions  in  the 
case. 

For  the  error  stated  the  judgment  should  be  reversed  and  a  new 
trial  granted,  before  other  referees,  with  costs  to  abide  the  event. 

New  trial  granted. 


Wager  et  al  v.  Reid,  appellant. 

Undue  influence — setting  aride  conveyance  made  under.    Ratification, 

Defendant,  the  family  physician  of  W.,  an  intemperate  man,  who  had  become 
financially  embarraaaed,  haying  the  confidence  of  W.,  under  the  guise  of 
friendship  and  the  pretense  that  he  would  assist  W.  in  obtaining  relief  from 
such  embarrassment,  persuaded  W.  and  his  wife  to  make  an  absolute  con- 
veyance to  defendant  of  his  property  for  an  inadequate  consideration  —  a  law- 
yer employed  by  defendant  at  the  time  advising  that  such  conveyance  was 
necessary,  and  defendant  promised  that  W.  might  redeem.  Hddy  that 
equity  would  relieve  against  such  conveyance. 

Heidt  also,  that  in  the  absence  of  any  knowledge,  at  the  time,  on  the  part  of  W. 
and  wife,  that  the  ^irrantee  claimed  to  hold  the  property  as  his  own,  and  to 
repudiate  his  promise  to  allow  them  to  redeem,  there  could  be  no  ratification 
or  affirmance  of  the  transaction. 

Appeal  from  an  order  made  at  a  special  term  denying  a  motion 
upon  a  case  and  exceptions  for  a  new  trial  of  issues. 

This  was  an  action  in  equity,  brought  to  set  aside  a  deed  of  real 
estate  and  a  transfer  of  personal  property  made  by  the  plaintiff 
David  H.  Wager,  and  his  wife,  to  the  defendant,  on  the  ground  that 
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such  conveyance  and  transfer  were  obtained  under  such  circum- 
stances, and  upon  and  under  the  influence  of  such  statements,  prom- 
ises and  representations  as  amounted  to  actual  or  constructive  fraud. 
And  the  plaintiffs  claimed  that  the  transaction,  if  not  fraudulent, 
amounted  only  to  a  mortgage,  from  which  they  sought  to  redeem 
their  property  on  payment  of  the  debt  and  interest 

The  complaint  alleged  the  fact  of  the  plaintiffs'  former  owner- 
ship of  the  property,  and  the  circumstances  under  which  it  was 
transferred  to  the  defendant;  charged  that  such  transfer  was  tainted 
with  fraud;  set  forth  an  offer  to  repay  all  moneys  paid  by  the 
defendant  to  or  for  the  plaintiffs,  with  interest,  and  ajso  a  reasona- 
ble compensation  for  the  defendant's  services;  and  demanded  relief 
as  follows:  1.  That  the  conveyance  be  declared  fraudulent  and  void; 
2.  A  re-conveyance  and  delivery  of  the  property,  upon  payment  of 
the  moneys  advanced,  with  interest,  and  such  compensation ;  3.  An 
accounting  as  to  the  rents  and  income  of  the  property  since  the 
transfer ;  4.  Compensation,  in  damages,  for  any  of  the  property  sold 
or  incumbered;  5.  For  general  relief,  with  costs. 

The  defendant,  by  his  answer,  admitted  the  plaintiffs'  former  own- 
ership of  the  property,  the  conveyance  and  transfer  thereof,  but 
insisted  that  it  was  an  absolute  sale,  without  fraud,  and  for  a  full 
and  fair  consideration,  being  the  full  value  of  the  property ;  and 
denied  all  the  facts  stated  in  the  complaint,  except  as  thereby 
admitted,  qualified  or  explained. 

Issues  were  settled  by  the  court  as  follows : 

"  1.  Was  the  deed  of  conveyance,  dated  September  2, 1870,  from 
the  plaintiffs  to  the  defendant,  of  the  real  estate  in  the  complaint 
mentioned,  and  the  transfer  and  delivery  by  the  plaintiffs,  or  either 
of  them,  to  the  defendant,  of  the  personal  property  in  the  com- 
plaint, in  that  behalf  mentioned,  procured  by  the  defendant  fraudu- 
lently, by  means  of  abuse  of  confidence,  false  statements  and  induce- 
ments, fraudulent  promises  or  other  actual  or  constructive  fraud  ?  " 

"  2,  Did  the  defendant  procure  the  deed  and  the  transfer  of  the 
personal  property  in  evidence  by  means  of  the  abuse  of  confi- 
dence known  to  him,  which  the  plaintiff  reposed  in  him  ?  " 

'^3.  Did  the  defendant  fraudulently  promise  the  plaintiff,  to 
induce  him  to  sign  the  deed,  to  reconvey  the  property  in  question 
to  him,  whenever  he  should  be  paid  the  amount  he  expended  to  pay 
the  plaintiff's  debts,  and  a  reasonable  compensation  to  him  for  his 
services  in  and  about  the  matter  ?  " 
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4  ^^  Has  the  plaintiff,  Binoe  the  execution  of  the  deed  and  trans- 
fer,  ratified  them  as  absolute  conveyances?'' 

The  issues  were  tried  before  Mr.  Justice  Doolittle  and  a  jury* 
The  jury,  by  their  verdict,  answered  each  question  in  the  affirma- 
tive, except  the  last,  which  they  answered  in  the  negative. 

Time  was  given  to  the  defendant  to  make  and  serve  a  case  and 
exceptions,  and  for  the  service  of  amendments,  and  the  proceedings 
were  stayed  to  enable  the  defendant  to  move  for  a  new  trial  on  a 
case  and  exceptions.  That  motion  was  subsequently  made  at 
a  special  term  and  denied,  and  the  defendant  appealed  from  the 
order  to  the  general  term. 

D,  M.  K.  Johnson,  for  appellant.  There  was  no  undue  influ- 
ence. When  the  question  is  simply  one  of  undue  influence,  it 
is  one  for  the  courts  and  ought  never  to  be  submitted  to  a  jury. 
Cashourne  v.  Barnhaniy  2  Beav.  76.  A  deed  will  not  be  set 
aside  on  the  ground  of  undue  influence  where  it  appears  that 
the  nature  and  effect  of  it  were  fully  explained  to  the  grantor 
by  his  solicitor  before  it  was  executed.  JPratt  v.  Barker,  1 
Bim.  1 ;  S.  C,  4  Buss.  507 ;  see,  also,  Purdie  v.  MilleU,  1  Taml. 
28;  Hunter  v.  Aikins,  Coop.  464;  Story's  Eq.  Juris.,  §§  259 
to  265.  There  is  no  constructive  or  implied  fraud  in  the  case. 
Story's  Bq.  Juris.,  §  258 ;  Willard's  Eq.  Jur.  209.  There  is  a  wide 
distinction  between  setting  aside  an  executed  contract  and  assuming 
to  enforce  a  specific  performance  of  an  executory  contract  This 
being  a  case  of  the  former  class,  a  court  of  equity  ought  not  to 
interfere.  Morthch  v.  Fuller,  10  Ves.  Jr.  292 ;  Willan  v.  Willan,  16 
id.  83;  Seymour  v.  Delancy,  3  Cow.  445 ;  Osgood  v.  Franklin,  2 
Johns.  Ch.  23.  Inadequacy  of  price  is  never  sufficient  to  authorize 
the  setting  aside  of  a  contract  already  executed.  Osgood  v.  Frank- 
lin,  supra;  Pry  on  Spec  Pert  193,  and  note  2;  Seymour  v.  Z)^ 
lancy,  supra.  Fraud  is  a  crime  and  will  never  be  presumed.  It 
must  be  proved  the  same  as  any  other  fact.  Hayes  v.  Thomson,  1 
Blount,  80;  Ridgway  v.  Ogden,  4  Wash.  C.  C.  139;  (Jonard  v. 
Mcoll,  4  Pet  295 ;  Clark  v.  White,  12  id.  178.  If  an  act  does  not 
necessarily  imply  fraud,  it  will  not  be  presumed;  it  must  be  proved 
to  have  been  fraudulent  Oregg  v.  Sayer,  8  Pet  244 ;  Tardy  v.  Mor* 
gan,  3  McLean,  358 ;  HinkUy  v.  Hendrickson,  5  id.  170.  If  the  sale 
and  transfer  were  originally  void,  the  plaintiffs,  by  their  subsequent 
acts  and  acquiescence,  ratified  and  confirmed  them.    See  Watson  v. 
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Oray^  4  Keyes,  386 ;  Storrs  v.  Barkery  6  Johns.  Ch.  166 ;  1  Pars,  on 
Oont.  46 ;  Cairnes  v.  Bleecker^  12  Johns.  300 ;  De  Montmorency  v. 
Devereaux,  7  CL  &  Fin.  188 ;  Peterson  v.  Mayor  of  N.  n,  17  N.  Y. 
463 ;  Hoyt  v.  ThotnaSy  19  id.  218 ;  Story  on  Ag.,  §§  239-262 ;  Condit  v. 
Baldwiny  21  id.  219.  Although  it  was  claimed  that  Wager  was  a 
man  of  intemperate  habits,  yet  the  proof  was,  that  at  the  time  of 
the  sale  he  was  perfectly  sober  and  competent  to  do  business. 

J.  Thomas  Spriggsy  and  A.  Goburn,  for  respondent 

Gilbert,  J.  This  case  stands  upon  plain  and  well-established 
principles  of  equity.  The  defendant  obtained  from  the  plaintiffs  an 
absolute  conveyance  of  property  for  a  grossly  inadequate  considera- 
tion. He  was  their  family  physician.  The  principal  plaintiff  had 
for  a  long  time  been  addicted  to  intemperance,  and  had  become  em- 
barrassed with  debts.  The  defendant  professed  great  friendship  for 
him,  and  in  that  guise  undertook  the  management  of  his  affairs,  for 
the  purpose  of  extricating  him  from  his  embarrassment  The  con- 
veyance in  question  was  taken  by  him  while  professing  to  act  in 
that  capacity.  According  to^  the  evidence  for  the  plaintiffs,  there 
was  no  negotiation  for  a  purchase  at  all,  and  taking  the  defendant's 
own  testimony  there  was  none,  until  after  the  plaintiffs  had  been 
assured,  by  counsel  selected  by  the  defendant,  that  the  transaction 
must  be  an  absolute  sale,  in  order  to  be  valid.  The  plaintiffs  both 
testify  tiiat  they  consented  to  make  an  absolute  conveyance  only 
upon  the  defendant's  promise  that  he  would  permit  them  to  redeem. 

These,  and  many  minor  facts  show  very  satisfactorily,  that  the 
defendant  set  about  getting  the  property  by  artifice,  and  succeeded 
by  means  of  the  confidence  which  the  plaintiffs  reposed  in  him, 
and  the  influence  which  his  professed  relations  to  them  inspired. 
In  all  such  cases  the  title  to  relief  in  a  court  of  equity  is  clear.  Its 
jurisdiction  is  not  limited  to  cases  between  trustee  and  cestui  que 
trusty  guardian  and  ward,  solicitor  and  client,  and  the  like,  but  ex- 
tends to  every  case  where  influence  is  acquired  and  abused,  or  where 
confidence  is  reposed  and  betrayed.  Smith  v.  Kayy  7  H.  L.  Gas. 
760  (per  Lord  Kingsdown)  ;  Gardner  v.  Ogderiy  22  N.  Y.  342,  343. 

The  advice  given  by  counsel  did  not  purge  the  transaction  of  its 
inequitable  element  On  the  contrary,  it  must  have  aided  the  de- 
fendant very  much  in  accomplishing  his  object  But  the  object 
being  such  as  the  law  condemns,  it  is  immaterial  what  means  were 
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nsed  to  bring  it  about  Wbat  was  said  by  counsel  cannot,  under 
the  circumstances^  be  regarded  as  that  competent  and  independent 
advice  which  the  law  requires.  The  gentlemen  who  adyised  were 
the  counsel  of  the  defendant  alone,  or  if  not  of  him  alone,  were 
more  the  counsel  of  the  defendant  than  of  the  plaintiffs.  Their  ad- 
vice was  given  for  the  protection  of  the  defendant,  and  not  to  guide 
or  control  the  action  of  the  plaintiffs. 

It  is  urged  that  because  the  plaintiffs  were  informed  by  those 
gentlemen  that  the  effect  of  the  conveyance  would  be  to  divest  them 
of  the  property  absolutely,  and  they  afterward  voluntaiily  executed 
it,  intending  that  it  should  have  that  effect,  there  was  no  mala  fides, 
and  it  is  conclusive  upon  them.  The  answer  to  this  is,  that  the  use 
which  the  defendant  made  of  that  information  constitutes  another 
element  of  the  deception  imputed  to  him.  But  for  the  assurance 
of  the  counsel  referred  to,  that  it  was  necessary  to  put  the  transac- 
tion in  the  form  of  an  absolute  conveyance  in  order  to  accomplish 
the  purpose  which  the  defendant  had  undertaken  for  their  benefit, 
it  is  not  at  all  probable  that  they  would  have  consented  to  make  it 
The  plaintiffs  were  also  influenced  by  the  defendant's  promise  to 
allow  them  to  redeem,  and  their  intention  to  make  the  conveyance 
in  the  form  in  which  it  appears,  sprang  from  the  confidence  they  re- 
posed in  him.  The  question  is,  not  whether  the  plaintiffs  knew  what 
they  were  doing,  had  done,  or  proposed  to  do,  but  how  the  intention 
was  produced,  whether  all  care  and  providence  was  placed  around 
them,  as  against  those  who  advised  thetn,  which  from  their  situation 
and  relation  in  respect  to  them,  they  were  bound  to  exert  on  their 
behalf.  Huguenin  v.  Baseley,  14  Ves.  273  (per  Lord  Eldok).  It 
is  very  evident  they  were  not  The  defendant  at  no  time  changed 
his  position  toward  them  from  the  fiduciary  and  confidential  one 
which  he  assumed  at  the  beginning  to  that  of  a  purchaser.  They 
were  permitted  to  rest  upon  the  belief  that  whatever  should  be  done 
would  be  dictated  by  a  desire  to  promote  their  interests,  and  would 
be  done  for  their  advantage.  It  was  the  duty  of  the  defendant,  if 
he  wished  to  negotiate  for  the  purchase  of  the  property,  to  tell  the 
plaintiffs  so  in  plain  terms,  and  thenceforth  to  deal  with  them  at 
arm's  length.  Not  having  done  so,  he  continued  to  bear  a  fiduciary 
relation  to  them,  and  cannot  be  permitted  to  reap  any  advantage 
from  his  acts  in  that  capacity,  to  the  injury  of  the  plaintiffs.  He 
who  undertakes  to  act  for  another  in  any  matter  shall  not  in  the 
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same  matter  act  for  himself.  If  he  does,  he  will  be  declared  to  be 
•  trustee  for  the  injured  party. 

We  think  there  has  been  no  ratification  or  affirmance  of  the  trans- 
action sought  to  be  impeached.  A  man  cannot  ratify  what  he  does 
not  know.  It  does  not  appear  that  the  plaintiffs  had  any  knowledge 
that  the  defendant  claimed  to  hold  the  property  as  his  own  and  to 
repudiate  his  promise  to  allow  them  to  redeem,  at  the  time  the 
alleged  acts  of  ratification  occurred.  In  the  absence  of  such  knowl- 
edge, there  was  nothing  to  ratify.    Savery  v.  Kingy  5  H.  L.  Oas.  663. 

For  the  same  reason  we  cannot  infer  acquiescence  by  the  plaintiffs 
from  any  thing  which  has  occurred,  or  from  the  lapse  of  time. 

The  order  appealed  from  must,  therefore,  be  afiirmed,  with  costs. 

Order  affirmed. 


Dbew  y.  Beabick  et  al,  appellants. 

Appeal  mtut  be  based  on  a  judgment. 

The  findinge  of  a  jadge  before  whom  an  action  Ib  tried  constitute  no  basis  for 
an  appeal.  A  judgment  must  be  entered  upon  them,  before  thej  can  be 
reviewed  by  an  appellate  court. 

"  Appeal  from  a  judgment,  decision  or  order  entered     ♦    ♦    ♦ 
in  favor  of  the  plaintiff,"  by  defendant  David  Rearick. 

This  action  was  one  of  reyivor,  brought  by  Eobert  Drew  against 
Dayid  Beaiick  and  others,  and  was  tried  before  Mr.  Justice  Barker 
without  a  jury,  at  the  Oenesee  special  term,  March,  1873.  The  said 
justice  found,  among  other  things,  that  the  plaintiff  was  entitled  to 
a  judgment  of  revivor  against  the  defendant,  directed  further  pro- 
ceedings to  be  had,  and  appointed  a  referee  to  take  proofs  and  report 
concerning  certain  payments  alleged  to  have  been  made  by  the 
defendant  But  no  judgment  was  entered  upon  the  findings.  The 
defendant  excepted  to  the  '^decision"  of  the  judge  as  to  certain 
findings  of  fact,  and  to  "  each  and  every  finding  of  fact  in  said 
decision  contained ; "  also  to  ^^  the  findings  or  conclusions  of  law  in 
said  decision  contained."  But  no  case  was  made,  or  exceptions  set- 
tled. The  defendant  Bearick  appealed  from  a  ^^  judgment,  decision 
or  order"  entered  herein,  on  the  5th  of  May,  1873. 
Vol.  in.  N.  Y.  Kkp.  —43 
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0.  0.  Cottiey  for  appellant 

William  H.  Ourneyy  for  respondent. 

Gilbert,  J.  The  appeal  in  this  case  has  brought  np  nothing  for 
review.  The  findings  of  the  justice  constitute  no  basis  for  an 
appeal.  A  judgment  must  be  entered  tipon  them  before  they  can 
become  the  subject  of  review  by  an  appellate  court 

The  appellant  might  have  moved  for  a  new  trial  upon  a  case  or 
exceptions,  pursuant  to  section  268  of  the  Code,  but  he  hss  not  done 
that  Ko  case  has  been  made,  nor  exceptions  settled.  Moreover, 
the  important  exceptions  are  to  findings  of  fact  These  can  be 
determined  only  by  a  comparison  of  them  with  the  evidence  given 
upon  the  trial.  That  is  not  before  us.  The  proceeding  is  wholly 
irregular.    The  appeal  must  therefore,  be  dismissed,  with  costs. 

Appeal  dismissed. 


People  v.  Williams  et  al 

Taaei — duty  of  eourity  tre<t$ureri  to  pap  over  to  State  treasury. 

The  act  of  a  conntj  treasurer  in  withholding  from  the-  State  treasniy  the 
amount  received  by  him  for  a  State  tax  cannot  be  justiBed  on  the  gronnd 
that  the  statute  imposing  such  tax  was  void  because  it  violated  section  13  of 
article  7  of  the  constitution,  and  has  been  decided  to  be  so  by  the  court  of 
appeals ;  and  that  he  is  under  an  obligation  to  refund  the  moneys  to  the 
tax  payers  respectively. 

Accordingly,  where  the  legislature  in  1872  passed  an  act  for  the  levying  of  a 
tax,  which  act  was,  on  the  6th  of  May,  1878,  decided  by  the  court  of  appeals 
to  be  unconstitutional,  on  the  ground  that  it  did  not  specify  or  state  either 
the  amount  or  the  object  of  the  tax*;  Held,  (1)  That  the  object  of  the  con> 
Btitutional  provision  being  the  protection  of  the  tax  payers,  and  the  objec- 
tion to  the  statute  being  one  of  form  merely,  the  tax  payers  might  waive  it ; 
and  a  payment  of  the  tax  without  coercion  was  conclusive  evidence  of 
such  waiver.  (2)  That  the  right  to  object  to  the  invalidity  of  the  statute 
was  confined  to  the  tax  payers ;  and  a  county  treasurer  could  not  raise  the 
objection.  (8)  That  it  was  competent  for  the  legislature  to  cure  the  defect 
in  the  statute  at  any  time  before  the  parties  entitled  to  avaU  themselves  of 
the  defect  had  done  so ;  and  that  it  had  cured  the  defect  (Tjaws  of  1878,  chap. 
^^1  §  8)  by  which  all  acts  done  under  the  law  of  1872  were  made  valid. 
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StJBicissiON  of  a  controversy  withont  action,  as  provided  by  sec- 
tion 372  of  the  Code  of  Proc^ure. 

The  defendant,  George  N.  Williams,  is  the  county  treasurer  of 
Ontario  county.  The  other  defendants  are  the  sureties  on  his  ofiS* 
cial  bond,  whereby  he  became  bound  to  pay  over  to  the  State  treas- 
urer all  moneys  received  by  him  belonging  to  the  State. 

The  board  of  supervisors  of  said  county,  in  pursuance  of  the  act 
of  1872  (Laws  of  1872,  chap.  734),  caused  to  .be  levied  and  col- 
lected a  tax  of  three  and  one-half  mills  per  dollar,  which  was  paid 
by  the  collectors  to  the  defendant  Williams,  as  such  treasurer,  and 
amounted  to  167,252.53. 

After  such  payment,  and  before  the  passage  of  the  act  of  1873,  the 
court  of  appeals  decided  that  the  act  of  1872,  under  which  the  tax 
was  levied,  was  unconstitutional  and  void.  A  portion  of  the  tax 
payers,  learning  of  this  decision,  demanded  of  said  treasurer  a 
return  of  their  money,  and  forbade  his  paying  the  same  to  the  State 
treasurer. 

After  such  demand  and  notice,  and  on  the  29th  of  May, 
1873,  the  legislature  passed  an  act  (Laws  1873,  chap.  643),  and  on 
the  13th  of  June,  in  the  same  year,  another  act  (Laws  1873,  chap. 
760),  legalizing  all  acts  done  under  the  act  of  1872. 

On  the  14th  of  June,  1873,  the  comptroller  gave  notice  of  said 
acts,  and  that  he  should  expect  the  payment  of  said  sum  to  the  State 
treasurer,  in  accordance  with  the  same.  The  defendant  Williams 
declined  to  pay  the  same,  on  the  ground  that  the  law  under  which 
it  was  collected  had  been  decided  unconstitutional  and  void  by  the 
court  of  appeals,  and  that  the  acts  of  1873  were  therefore  inoperative ; 
and,  also,  for  the  reason  that  certain  of  the  tax  payers  had  forbid- 
den his  paying  over  the  same.  The  defendant  Williams  makes  no 
claim  to  the  moneys,  and  is  willing  to  pay  the  same  to  whoever  is 
adjudged  legally  entitled  to  the  same. 

The  questions  submitted  are,  whether  it  is  the  duty  of  the  defend* 
ant  Williams  to  pay  the  same  to  the  State  treasurer,  and,  if  so, 
whether  he  is  chargeable  with  interest  thereon. 

Marcus  T.  Ilun,  for  the  people,  cited  Hirschfeldt  v.  Fantony 
Anth.  N.  P.  361 ;  Supervisors  of  Rensselaer  v.  Bates,  17  N.  Y. 
242 ;  €hreenway  v.  Hurdy  4  T.  R.  553 ;  Berry  v.  Mayheio,  1  Daly, 
64 ;  Tennant  v.  Elliott,  1  B.  &  P.  3 ;  Farmer  t.  Russell,  id.  296 ; 
Merritt  y.  Millard,  4  Keyes,  208;  Elliott  v.  Swartwout,  10  Pet  137; 
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Holland  v.  Russell,  30  L.  J.  Q.  B.  308 ;  Whitebread  v.  Broohbanh, 
Oowp.  69 ;  Irving  v.  WUson,  4  T.  R  485  ;  Bend  v.  Hoyt,  13  id.  263 ; 
State  Tonnage  Tax  Vase,  12  Wall.  204 ;  Farmer  v.  Arundel,  2  Black, 
825 1  Marriott  y.  Hampton,  2  Esp.  546 ;  Bilbie  v.  Lumley,  2  East, 
469 ;  Stevens  y.  Lynch,  12  id.  38 ;  Brown  v.  McKenally,  1  Esp.  279 ; 
Knibbs  v.  JTiz^Z,  id.  84;  Sprague  y.  Birdsall,  2  Cow.  419 ;  CZari  v. 
Dutcher,  9  id.  674 ;  Fleetwood  y.  CiYy  o/  JVew  Fori,  2  Sandf.  475 ; 
Rector  of  Trinity  Church  y.  Mayor  ofN.  Y.,  10  How.  138 ;  Sandf  ord  y. 
Mayor  of  New  York,  33  Barb.  147 ;  Forrest  y.  Mayor  of  New  York, 
13  Abb.  350 ;  Union  Bank  v.  Mayor  of  New  York,  51  Barb.  159 ; 
Lott  Y.  Swezey,  29  id.  93 ;  Wym^n  y.  Farnsworth,  3  id.  369 ;  Parish 
Y.  ffoW^w,  35  K  Y.  462 ;  Buffalo  &  State  Line  R.  R.  Co.  y.  Super- 
visors of  Erie,  48  id.  99 ;  Swift  y.  City  of  Poughkeepsie,  37  id.  511 ; 
Bank  of  the  Commonwealth  y.  Mayor  of  New  York,  43  id.  184. 

F.  0.  Lapham,  for  defendant.  The  act  of  1872  haYing  been 
declared  unconstitutional  and  Yoid,  the  persons,  from  whom  the  tax 
under  it  was  collected,  may  recoYer  the  money  from  the  defendant, 
or  any  other  person  into  whose  hands  it  may  come.  Yoid  laws  are 
as  no  laws,  and  without  legislation  the  fund  illegally  collected  under 
that  law  could  not  be  used  or  applied  to  any  public  use  or  purpose. 
National  Bank  of  Chemung  y.  City  of  Elmira,  8  Alb.  Law  Jour. 
410.  This  is  conceded  by  the  legislation  attempted  after  the  decis- 
ion of  the  court  of  appeals  as  to*  the  YaUdity  of  the  act  of  1872. 
Sections  2  and  3  of  chapter  643,  and  section  2  of  chapter  760  of  the 
Laws  of  1873,  which  attempt  to  legalize  the  action  of  all  officers  in 
leYying,  imposing  and  collecting  taxes  under  the  act  of  1872,  and 
to  make  such  acts  Yalid,  as  though  the  act  of  1872  had  been  a  con- 
stitutional act,  etc.,  and  proYide  that,  in  cases  where  moneys  haYe 
been  collected  and  paid  to  the  county  treasurer  under  the  latter  act, 
the  county  treasurer  shall  pay  them  OYcr  to  the  State  treasurer,  are 
iuYalid.  After  the  court  of  last  resort  has  declared  an  act  uncon- 
stitutional and  Yoid,  a  subsequent  legislature  cannot  legalize  acts 
done  under  it  People  ex  rel,  Hopkins  y.  Supervisors  of  Kifigs,  52 
N.  Y.  556.    The  defendant  is  not  liable  for  interest. 

OiLBEBT,  J.  The  act  of  the  defendant,  in  withholding  from  the 
State  treasury  the  amount  receiYed  by  him  for  the  State  tax  of  1872, 
is  sought  to  be  justified  on  the  ground  that  the  statute  imposing 
such  tax  was  unconstitutional  and  Yoid,  and  that  he  is  under  an 
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obligation  to  refund  the  same  to  the  tax  payers,  respectively.  The 
argument  rests  on  the  proposition  that  yoid  taxes  are  no  taxes,  and 
if  paid,  may  be  recovered  back  from  the  person  who  received  the 
same.  The  statute,  pursuant  to  vhich  the  taxes  in  question  were 
collected,  is  as  follows:  "There  shall  be  imposed,  levied  and  col- 
lected for  the  fiscal  year  commencing  on  the  1st  day  of  October, 
1872,  a  tax  of  three  and  one-half  mills  per  doUar  upon  the  assessed 
value  of  the  real  and  personal  property  in  the  State  of  New  York, 
or  80  much  thereof  as  may  be  necessary  to  provide  for  the  payment 
of  the  canal  and  general  fund  defidences^  directed  to  he  paid  by  the 
act  chapter  700  of  the  Laws  of  1872,  which  tax  shall  be  levied,  col- 
lected and  paid  into  the  State  treasury,  in  the  same  manner  that  all 
other  State  taxes  are  required  to  be  levied,  collected  and  paid." 
Laws  1872,  ch.  734,  §  1. 

This  act  was  held  to  be  unconstitutional,  solely  upon  the  ground 
that  it  violated  section  13  of  article  7  of  the  constitution,  in  that  it 
did  not  specify  or  state  either  the  amount  or  object  of  the  tax,  as 
required  by  that  section.  People  ex  reh  Hopkins  v.  Super- 
visors of  Kingsy  62  N.  Y.  556.  The  court  held  that  the 
qualifying  effect  of  the  words  italicized  made  the  statute  abortive. 
It  does  not  appear  that  the  point  was  raised  before  the  court  by 
counsel  on  either  side.  Still,  the  decision  is  none  the  leA9  binding. 
It  will  be  observed,  however,  that  the  objection  to  the  statute  is  one 
of  form  merely,  and  does  not  touch  the  power  of  the  legislature  to 
impose  the  tax.  It  will  be  observed,  further,  that  the  manifest 
object  of  the  constitutional  provision,  which  was  held  to  have  been 
violated,  was  the  protection  of  the  tax  payers.  The  court  so  held, 
distinctly.  They  said,  page  566 :  "  The  constitution  prescribing  the 
requi^tes  of  a  law  imposing  a  tax  is  in  harmony  with  the  other 
provisions  designed  for  the  protection  of  the  tax  payers."  Such 
being  the  object  of  the  constitutional  provision,  and  the  nature  of 
the  objection  to  the  statute,  we  think  the  tax  payers  might  waive  it, 
and  that  a  payment  of  the  tax  without  coercion  is  conclusive  evi- 
dence of  such  waiver.  Sedgw.  Const  Law,  111 ;  Sinclair  v.  Jackson, 
8  Cow.  543 ;  People  v.  Murray,  5  HilJ,  468 ;  Baker  v.  Bramun,  6  id. 
47 ;  Van  Hook  v.  Whitlock,  26  Wend.  43 ;  Emhury  v^  Connor,  3  N.  Y. 
511,  518 ;  Sherman  v.  McKeon,  38  N.  Y.  266,  274 ;  Cooky's  Const, 
Lim.  181,  182.  The  case  in  62  N.  Y.  was  an  application  for  a 
mandamus  to  compel  the  supervisors  to  levy  the  illegal  tax,  and  of 
course  there  could  be  no  waiver  of  the  objection  stated,  as  no  opportu- 
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nity  was  afforded  for  that  purpose.  But  in  any  point  of  view,  the 
right  to  object  to  the  invalidity  of  the  statute  must  be  confined  to 
the  tax  payers  alone,  and  it  does  not  lie  in  the  mouth  of  the  defend- 
ant to  raise  it.    See  cases,  supra. 

We  are  also  of  opinion  that  the  objection,  being  one  of  form 
merely,  and  not  of  substance,  it  was  competent  for  the  legislature 
to  cure  the  defect  at  any  time  before  the  parties  entitled  to  avail 
themselves  of  such  defect  had  effectually  done  so.  By  chapter  643, 
section  3,  Laws  of  1873,  it  is  provided  that  ''the  action  of  all 
boards  of  supervisors,  assessors  and  collectors  of  taxes,  and  all 
ofGicers  of  this  State,  in  imposing,  levying  and  collecting  taxes,  in 
obedience  to  what  purported  to  be  chapter  734  of  the  Laws  of  1872, 
and  in  paying  over  moneys  raised  thereby,  is  hereby  ratified,  con- 
firmed, legalized  and  made  valid,  tlie  same  as  if  the  said  chapter 
had  been  and  was  a  constitutional  and  vaUd  act  of  the  legislature.'' 

It  cannot  be  doubted  that  the  legislature  might,  at  any  time 
before  the  actual  collection  of  the  tax,  have  so  amended  the  defect- 
ive statute  as  to  bring  it  Into  conformity  with  the  constitutional 
requirement.  They  might  have  done  so  at  the  same  session,  or  at 
an  extra  session.    Nor  would  they,  by  such  an  amendment,  exercise  *4 

any  powers  in  conflict  with  the  constitution,  for  there  is  no  question 
of  their  pover  to  impose  the  tax  by  means  of  a  law  passed  conform- 
ably thereto.  It  would  be  necessary,  of  course,  that  an  amendatory 
or  curative  statute  should  state  the  tax  and  the  object  to  which  it  is 
to  be  applied,  in  order  to  conform  to  the  constitution.  This  is  done 
by  section  2  of  the  act  of  1873.  The  tax  authorized  to  be  collected 
under  the  act  of  1872  was  three  and  one-half  mills  on  the  dollar. 
By  section  2  of  the  act  of  1873,  the  same  tax  is  stated,  one  and  one- 
quarter  mills  of  which  is  to  be  paid  into  the  canal  fund,  and  two 
and  one-quarter  mills  of  which  is  to  be  paid  into  the  general  fund. 
Then  by  section  3  it  is  further  provided  that  payments  on  account 
of  the  tax  imposed  by  the  act  of  1872  shall  be  legal,  and  shall  be 
held  and  taken  as  a  satisfaction  thereof  when  paid  into  the  State 
treasury.  This  is  a  round-about  method  of  accomplishing  a  very 
simple  object  But  the  intent  is  plain  enough.  It  was  to  render 
valid  the  act  of  1872  so  far  as  it  had  been  practically  effective,  and 
so  far  as  it  had  not^  to  secure  the  objects  of  the  tax  thereby  imposed 
by  a  collection  thereof  in  1873.  y- 

It  is  difficult  to  perceive,  therefore,  why  the  legislature  may  not 
pass  such  a  statute  where  it  does  not  interfere  with  vested  riglitB. 
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The  case  does  not  show  any  such  inference.  The  taxes  collected 
had  been  paid  oyer  to  the  defendant  before  the  1st  of  April,  1873 ; 
the  decision  of  the  court  of  appeals  invalidating  the  tax  was  made 
May  6, 1873,  and  the  act  legalizing  the  collection  of  it  was  passed 
May  29, 1873.  It  is  not  probable,  therefore,  that  any  vested  rights 
had  accrued  before  the  act  took  effect.  The  most  that  can  be  saia 
is,  that  under  the  act  of  1872  there  was  a  lack  of  power  conferred 
by  the  legislature  on  subordinate  officials.  But  there  was  no  such 
lack  of  power  in  the  legislature  itself  to  confer  the  requisite  author- 
ity upon  them.  In  such  a  case  we  perceive  no  legal  objection  to 
the  legislature  ratifying  and  confirming  what  was  done  un4er  its 
authority.  Thompson  v.  Lee  County y  3  Wall.  327 ;  People  ex  rel. 
Albany  £  Sus.  R.  R.  Go.  v.  MitcheU,  35  N.  Y.  561 ;  S.  0.,  45  Barb. 
208.  It  is  said  that  inequality  and  injustice  will  thereby  be  pro- 
duced. One  answer  to  this  is,  that  the  fact  stated  does  not  appear 
in  the  case ;  another  is,  that  inequality  and  injustice  do  not  vitiate 
taxation. 

It  is  not  stated  in  the  case  that  the  State  tax  in  question  was 
levied,  collected  and  paid  to  the  defendant  along  with  the  annual 
county  taxes,  pursuant  to  the  general  statutes  relative  to  the  assess- 
ment and  collection  of  taxes;  but  we  are  bound  to  take  judicial 
notice  of  that  fact  It  may  be  that  the  principle  adopted  by  the 
court  of  appeals,  in  the  cases  of  Newman  v.  Supervisors  of  Idv- 
ingstony  45  N.  Y.  676,  and  National  Bank  of  Chemung  v.  City  of 
Mmira,  53  N.  Y.  49,  may  justify  a  recovery  back  of  a  portion 
of  an  entire  tax,  on  the  ground  that  such  portion  was  illegally 
included  in  the  warrant  for  the  collection  of  the  tax,  and  the  amount 
thereof  can  be  ascertained  by  computation.  The  general  rule,  how- 
ever, is  that  to  warrant  such  a  recovery  the  authority  to  levy  the  tax 
collected  must  be  wholly  wanting,  or  the  tax  itself  wholly  unauthor- 
ized. Dillon  on  Mun.  Corp.,  §  761.  And  public  policy  would  seem 
to  require  such  a  rule ;  for,  without  it,  tax  payers  would  be  relieved 
from  the  duty  of  making  seasonable  objections  before  the  assessors, 
when  they  are  making  up  their  assessment  rolls,  and  of  taking  the 
appropriate  proceedings  which  the  law  has  provided  for  the  correc- 
tion of  the  errors  of  boards  of  supervisors.  The  certain  effect 
would  be  to  accumulate  in  the  courts  an  inordinate  amount  of 
unnecessary  litigation.  Assuming,  however,  that  the  tax  payers 
are  entitled  to  recover  back  the  portion  of  the  tax  belonging  to  the 
State  in  an  action  for  money  had  and  received,  brought  against  the 
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county  according  to  the  principle  of  the  cases  in  the  court  of  appeals 
last  cited,  there  remains  the  question  whether  an  action  can  he  main- 
tained against  the  defendant  in  any  form.  The  case  states,  that 
after  the  StatQ  tax  was  paid  oyer  to  him,  a  number  of  the  tax  payers 
(what  number  is  not  stated),  who  had  paid  their  proportions  of  said 
tax,  demanded  the  same  of  him,  and  forbade  his  paying  over  the 
same  to  the  State  treasurer.  We  are  very  clear  that  these  facts  give 
no  cause  of  action  whatever  against  the  defendant;  nor  do  any  or 
all  of  the  facts  stated  in  the  case.  He  has  not  been  guilty  of  a  tres- 
pass, or  of  a  conyersion,  because  it  was  his  official  duty  to  receive 
the  money  and  to  keep  it  until  he  shold  pay  it  over  according  to  law. 
BadJcin  v.  Powell^  Cowp.  476 ;  Sager  v.  Blane,  44  N.  Y.  445.  In 
Bodkin  V.  Powell,  Lord  Mansfield  observed :  "  It  would  be  terrible 
if  a  pound-keeper  were  liable  to  an  action  for  refusing  to  take  cattle 
in,  and  were  also  liable  to  another  action  for  not  letting  them  go;*' 
and  so  we  say  of  a  county  treasurer  in  respect  to  his  duty.  Assump- 
sit will  not  lie  against  him,  for  in  contemplation  of  law  he  received 
the  money  in  the  capacity  of  agent,  either  of  the  State  or  of  the 
county,  and  could  not  pay  it  back  without  the  authority  of  his 
principal.  He  cannot  be  treated  as  the  agent  of  the  county  in  respect 
to  State  taxes,  unless  a  county  becomes  liable  to  the  State  for 
the  amount  of  the  State  tax  at  the  time  of  the  imposition  thereof. 
This  question  was  suggested,  but  not  decided,  in  Bank  of  the  Com- 
monivealth  v.  Mayor  of  New  York,  43  K".  Y.  184.  We  have  not  been 
refeiTed  to  any  statute  or  rule  of  law  creating  the  relation  of  creditor 
and  debtor  between  the  State  and  a  county  in  its  corporate  capacity. 
The  State  collects  and  receives  taxe^  for  State  purposes  through  the 
operation  of  general  laws  acting  directly  upon  the  tax  payers.  We 
think,  therefore,  that  a  payment  by  the  defendant  to  the  tax  payers, 
pursuant  to  the  direction  of  the  board  of  supervisors,  would  not 
shield  him  from  liability  on  his  official  bond.  The  law  makes  it  the 
duty  of  the  defendant  to  pay  the  moneys  in  controversy  to  the 
treasurer  of  the  State.  1  E.  S.  369,  §  20 ;  Laws  of  1865,  chap. 
427,  §§  2,  11,  12,  13;  Laws  of  1873,  chap.  760.  He  cannot  be 
permitted  to  evade  the  performance  of  that  duty  on  the  ground  that 
the  tax  payers,  or  any  other  persons,  have  forbidden  the  perform- 
ance of  it  Every  public  officer  is  bound  faithfully  to  fulfill  all  the 
duties  imposed  upon  him  by  law,  and  to  bear  the  consequences  inci- 
dent thereto,  trusting  for  indemnity  to  the  master  whose  servant  he 
is.     The  defendant  owes  no  duty,  nor  is  he  under  any  liability  to 
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the  tax  payers.  Where  public  officers  have  been  held  liable  to  refund 
moneys  illegally  exacted,  it  has  been  upon  the  ground  that  the  act 
of  the  officer  himself  in  receiving  the  money  was  illegal.  Here  it 
was  the  defendant's  imperative  duty  to  receive  the  money,  and  it 
would  have  been  a  clear  violation  of  law  for  him  to  refuse  to  receive 
it  Such  cases,  therefore,  can  have  no  proper  application  to  this 
case.  To  allow  a  county  treasurer  to  retain  public  moneys  upon 
any  such  grounds  as  are  presented  here  would  sanction  a  positive 
violation  of  statutes  of  unquestioned  validity,  and  would  lead  to 
intolerable  abuses  in  the  administration  of  public  affairs. 

There  must  be  judgment  for  the  plaintiff  for  $67,252.53,  with  inter- 
est from  April  1, 1873. 

Judgment  for  the  plaintiff. 


GooDELL  V.  Harkikgton,  appellant 

Bfcidence — finding  of  inquintion  presumptive  of  insanity — opinioTis  of 

witnesses. 

In  an  action  upon  two  agreements  executed  by  defendant,  one  in  1859,  and  the 
other  in  1862,  the  defendant  set  up,  as  a  defense,  insanity.  On  the  trial  he 
offered  in  evidence  a  writ  de  lunatico  inquirendo,  issued  June  11, 1868,  and 
the  inquisition  taken  thereon,  which  showed  that  he  had  been  a  lunatic,  but 
with  lucid  intervals,  for  ten  years.  Held,  that  the  evidence  was  admissible. 
The  inquisition  was  prima  fade  evidence  that  the  defendant  was  insane 
before  the  agreements  were  made,  and  the  burden  was  cast  upon  the  plaintiff 
of  showing  that  such  agreements  were  made  during  lucid  intervals,  or  that  in 
point  of  fact  the  inquisition  was  erroneous. 

Seid,  also,  that  permitting  non-professional  witnesses  to  give  their' opinions  as 
to  the  mental  condition  of  the  defendant  at  different  times,  was  error. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee  in 
favor  of  the  plaintiff.  The  action  was  brought  by  John  Goodell 
against  Silas  Harrington  upon  two  agreements  between  plaintiff 
and  defendant.     The  facts  are  sufficiently  stated  in  the  opinion. 

0,  C.  Torrance,  for  appellant. 

Ahram  Thorn,  for  respondent. 
Vol.  Ill,  K  Y.  Kep.— 44 
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Gilbert,  J.  This  action  was  commenced  in  December,  1868.  It 
was  brought  upon  two  agreements  whereby  the  defendant  agreed  to 
pay  the  plaintiff  for  certain  services,  and  to  re-imbnrse  him  for  cer« 
tain  expenses  in  and  about  legal  proceedings  which  had  been  taken 
for  the  purpose  of  establishing  a  will  supposed  to  have  been  made 
by  the  defendant's  deceased  father,  and  which  it  was  thought  had 
been  suppressed  by  a  brother  of  the  defendant.  One  agreement  was 
made  July  16, 1859,  and  the  other  April  4, 1862.  The  defendant 
set  up,  among  other  defenses,  that  of  his  own  insanity  at  the  times 
when  the  agreements  respectively  were  made. 

The  claim  of  the  plaintiff  seems  to  be  a  meritorious  one,  and  so 
far  as  we  have  been  able  to  discover,  the  proceedings  before  the 
referee  were  correct,  except  in  two  particulars,  relating  to  the  rejec- 
tion and  admission  of  evidence. 

The  defendant  offered  in  evidence  a  writ  de  lunatico  inquirendo, 
issued  June  11,  1868,  for  the  purpose  of  ascertaining  whether  the 
defendant  was  a  lunatic,  and  if  so,  for  what  period,  and  the  inquisi- 
tion thereon  returned  December  24, 1868.  The  inquisition  showed 
that  the  defendant  had  been  a  lunatic,  but  with  lucid  intervals,  for 
ten  years  before  it  was  taken.  The  referee  rejected  the  evidence, 
and  the  defendant  excepted.  We  think  the  referee  erred ;  such  in- 
quisitions are  prima  facie  evidence,  even  against  strangers  to  the 
proceedings.  Sergeson  v.  Sealey,  2  Atk.  412 ;  Faulder  v.  Silh,  3 
Gamp.  126 ;  Hall  v.  Warren,  9  Ves.  609.  In  the  last  case,  a  defend- 
ant in  a  suit  in  equity  resisted  the  specific  performance  of  an 
agreement,  on  the  ground  of  insanity,  and  in  support  of  that  allega- 
tion, an  inquisition,  by  which  the  defendant  was  found  a  lunatic 
from  a  period  long  antecedent  to  the  contract,  was  received,  and 
held  to  be  prima  fade,  although  not  conclusive,  evidence.  So  in 
Rowing  v.  Beans,  2  Phil.  Eq.  69,  such  an  inquisition  was  received  for 
the  purpose  of  invalidating  a  marriage.  The  principle  of  these 
cases  has  been  distinctly  adopted  by  the  courts  of  this  State  in 
several  instances,  and  must  be  regarded  as  settled,  ffart  v.  Deamer, 
6  Wend.  497  ;  Osterhout  v.  Shoemaker,  3  Hill,  613 ;  Wadsworth  r. 
Sharpsteen,  8  N.  Y.  388 ;  DemeU  v.  Leonard,  19  How.  141. 

The  result  is  this — the  inquisition  being  prima  facie  evidence 
that  the  defendant  was  insane  before  the  agreements  were  made,  it 
should  have  been  received,  and  then  the  burden  would  have  been 
cast  upon  the  plaintiff  of  showing  that  the  agreements  were  made 
during  a  lucid  interva],  or  that  in  point  of  fact  the  inquisition  was 
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erroneous.  We  might  get  over  this  objection  if  it  clearly  appeared, 
by  competent  eyidence,  that  the  defendant  was  not  insane ;  bat  all 
the  eyidence  on  this  isabject  is  objectionable.  The  referee  erred  in 
permitting  non-professional  witnesses  to  give  their  opinion  as  to 
the  mental  condition  of  the  defendant  at  different  times.  For 
example,  the  witness  Isaac  Brown  was  asked,  and  answered  this 
question,  namely,  "  what  is  your  opinion  as  to  his  being  crazy  at  any 
time.*'  The  defendant  duly  excepted  to  the  rulings  of  the  referee 
on  this  subject,  and  we  think  such  exceptions  were  well  taken. 
Clapp  V.  Fullerton,  34  N.  Y.  190 ;  Sisson  y.  Conger,  1  N.  Y.  Sup. 
564.  The  striking  out  of  the  testimony  of  this  character  would 
leay^  the  question  of  the  insanity  of  the  defendant  in  great  doubt 
For  the  errors  stated,  the  judgment  must  be  reyersed  and  a  new 
trial  granted,  costs  to  abide  the  eyent 

New  trial  granted. 


SsKEGA  Nation  of  Iif dians,  appellant,  y.  Hahkond  et  al. 

Indian  ret&nai%an» — sale  ofpropeH$f  removed  from,  void  —  Demand  brfore  euit. 

The  act  of  1845,  for  the  protection  of  the  Seneca  Nation  of  Indians  (Laws  of 
1845,  chap.  150,  §  1),  declares  void  all  transfers  by  individual  Indians  of  prop- 
erty removed  from  any  of  the  reservations  therein  mentioned.  Defendants 
pnrcliased  hemlock  bark  taken  from  the  reservation  by  individual  Indians, 
from  those  who  purchased  of  the  Indians.  Edd,  that  an  action  might  be 
brought  in  the  name  of  the  nation  against  defendants  to  recover  the  value  of 
such  bark.  Those  who  purchased  the  property  of  the  nation  from  individ- 
ual Indians  got  no  title,  ^d  they  could  confer  none  upon  their  vendees. 
Held,  also,  that  it  was  no  defense  to  such  an  action  that  the  defendants  acted 
as  agents  for  others  in  buying  the  bark ;  or  that  they  purchased  it  without 
notice  that  their  vendors  had  no  title  |  or  that  they  acted  in  good  faith. 
SM,  further,  that  the  original  taking  being  unlawful,  sending  the  bark 
away  was  In  itself  a  conversion,  and  no  demand  was  necessary. 

Appeal  from  an  order  directing  a  nonsuit  The  action  was 
brought  by  the  Seneca  Nation  of  Indians  against  William  W. 
Hammond  and  Henry  A.  Schlendee,  to  recoyer,for  a  quantity  of 
hemlock  bark  taken  from  the  reservation  and  sold  to  defendants. 

The  complaint  contained  three  counts.  The  first  and  second 
stated  causes  of  action  under  sections  21  ind  22  of  chapter  365  of 
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the  Laws  of  1847  (amending  the  act  of  1845,  chapter  150),  and  the 
third  alleged  the  conversion  of  a  quantity  of  hemlock  bark,  the 
property  of  the  plaintiff.  On  the  trial,  the  plaintiff's  counsel 
elected  to  rest  his  case  on  the  third  count  only.  The  answer  was  a 
general  denial. 

The  facts  sufficiently  appear  in  the  opinion. 

W.  Woodbury,  for  appellant. 

/.  M,  Humphrey,  for  respondents. 

Gilbert,  J.  The  plaintiff  was  nonsuited,  but  on  what  grounds 
does  not  appear.  The  action  was  for  the  recovery  of  the  value  of  a 
quantity  of  bark,  which  the  defendants  purchased  for  a  firm  in 
Buffalo,  upon  an  agreed  commission  of  twenty-five  cents  per  cord, 
the  firm  in  Buffalo  furnishing  the  money  wherewith  the  purchases 
were  made.  The  bark  was  taken  from  trees  upon  the  Cattaraugus 
reservation,  by  individual  Indians,  and  sold  to  the  defendants  by 
intermediate  parties.  It  was  claimed  on  behalf  of  the  plaintiff, 
that  the  defendants  knew,  or  had  good  reason  to  suspect,  that  the 
bark  had  been  taken  from  the  reservation ;  but  in  the  view  we  have 
taken  of  the  case,  it  is  not  necessary  to  determine  the  effect  of  the 
evidence  on  that  point.  The  statute  for  the  protection  of  these 
Indians,  passed  May  8, 1845  (Laws  1845,  chap.  150,  §  1),  authorizes 
this  action  to  be  brought,  and  in  effect  renders  void  all  transfers  by 
individual  Indians,  of  property  removed  from  the  reservation.  It 
provides  that  the  Seneca  Indians,  residing  in  the  Allegany  and  Cat- 
taraugus reservations,  in  this  State,  shall  be  deemed  to  hold  and 
possess  the  said  reservations  as  a  distinct  community,  and  in  and 
by  the  name  of  "  The  Seneca  Nation  of  Indians,"  and  may  prose- 
cute and  maintain  any  action,  etc.,  for  cutting  down  or  removing 
or  converting  any  timber  or  wood  growing  or  being  thereon,  or  any 
action  of  replevin  for  any  timber  or  wood  removed  therefrom, 
or  for  the  recovery  of  any  damage  for  any  injury  to  the  common 
property  or  rights  of  the  said  Indians,  or  for  the  recovery  of  any 
sum  of  money  due  or  to  become  due,  or  belonging,  or  in  any  way 
appertaining  to  the  said  Indians  in  common,  or  to  the  said  Seneca 
nation.  And  it  is  provided  that  no  such  action  shall  be  defeated  or 
barred  on  the  ground  that  any  land  in  relation  to  which  such  action 
is  brought,  or  from  which  any  timber,  wood,  logs,  or  other  property 
mskj  have  been  removed  or  taken,  and  which  may  be  the  subject  of 
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any  sucli  suit,  was  in  possession  of  any  indiyidaal  Indian,  and  that 
no  license,  consent,  lease,  agreement^  or  any  interest  whatever  made 
or  given  by  any  individual  Indian  or  Indians  shall  be  received  in  evi- 
dence in  any  such  action  in  bar,  defense,  or  mitigation  of  damages. 

It  is  not  disputed  that  the  Seneca  Indians  had  title  to  the  lands 
within  the  reservation  mentioned.  See  Blacksmith  v.  Fellows,  7 
N.  Y.  401.  The  act  of  1845  is  in  harmony  with  the  policy  of  the 
State  from  the  beginning,  as  is  shown  by  the  provisions  of  its  con- 
stitution and  legislative  acts,  namely,  to  protect  the  Indians  and 
their  property.  Ooodell  v.  Jackson,  20  Johns.  693 ;  Strong  v.  Water- 
man, 11  Paige,  608.  The  statute  of  1845  is  a  remedial  one,  and 
should  be  construed  so  as  to  effectuate  that  object.  Its  language, 
however,  is  plain.  It  authorizes  a  recovery  for  any  injury  to  the 
common  property  or  rights  of  the  Indians,  and  for  any  property 
belonging  to  them,  and  provides  that  no  action  for  such  recovery, 
shall  be  barred,  because  the  land  from  which  the  property  may  have 
been  taken  was  in  the  possession  of  any  individual  Indian ;  and 
that  no  license,  agreement  or  interest  whatever,  made  or  given  by  an 
individual  Indian,  shall  be  given  in  evidence  in  any  action,  in  bar, 
defense  or  mitigation  of  damages.  Ko  language  could  more  effect- 
ually prevent  all  transfers  of  property  by  individual  Indians  from 
having  any  legal  effect. 

The  bark  in  question,  therefore,  was  the  property  of  the  plaintifb. 
Those  who  purchased  it  from  individual  Indians  got  no  title,  and 
they  could  confer  none  on  the  defendants.  Everybody  who  meddled 
with  the  bark  became  a  trespasser.  It  is  no  defense  that  the  defend- 
ants acted  for  others  in  buying  the  bark,  or  that  they  purchased  it 
without  notice  that  their  vendors  had  no  title ;  or  that  their  acts, 
of  which  the  plaintiffs  complain,  were  done  in  good  faith.  Nor 
was  a  demand  necessary,  the  original  taking  being  unlawful,  and 
the  sending  the  bark  to  Buffalo  being  in  itself  an  act  of  conversion. 
Perkins  v.  Smith,  1  Wils.  328 ;  Featherstonhaugh  v.  Johnston,  8 
Taunt  237 ;  Murray  v.  Burling,  10  Johns.  170 ;  Boyce  v.  Brock- 
way,  31  N.  Y.  493. 

It  seems  tolerably  clear,  also,  that  the  act  of  1847^  chapter  365, 
section  21,  was  intended  to  embrace  a  case  like  this;  but  it  is  not 
necessary  to  determine  that  point. 

The  nonsuit  must  be  set  aside  and  a  new  trial  ordered.  Lake  v. 
Artizans'  Bank,  3  Eeyes,  276. 

New  trial  granted. 
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Daubnet  y.  Hughes,  appellant 

Htuband  and  w^fe  —  agreement  to  pay  for  w^ffe  itipport — notice  foriridding 

credit  to  wfe —  effect  of. 

The  defendant's  wife  being  epileptic  and  partially  insane,  he,  with  her  con- 
sent, agreed  that  she  might  live  with  the  plaintiff  (her  father),  and  that  he 
would  pay  the  latter  what  should  be  right  for  her  snpport.  The  wife  went 
to  the  plaintiffs  hoose,  and  continued  to  reside  there  without  any  objection 
on  the  part  of.  the  defendant,  her  condition  not  improving,  but  growing 
worse.  While  she  was  so  residing  with,  and  supported  by  the  plaintiff,  the 
defendant  published  a  notice  in  a  newspaper,  to  the  effect  that  his  wife  had 
left  his  bed  and  board  without  just  cause,  and  that  he  would  pay  no  debts 
of  her  contracting  after  that  date.  lleUd,  (1)  that  the  fair  inference  from  the 
drcumstances  was,  that  the  plaintiff  was  to  keep  the  defendant's  wife  while 
her  sickness  lasted ;  (2)  that  the  facts  were  sufficient  to  show  that  the  notice 
was  not  intended  to  affect,  and  did  not  affect,  the  relations  between  the  parties, 
but  was  perfectly  compatible  with  the  continuance  of  the  agreement;  and,  (8) 
that  the  defendant's  liability  under  it  continued,  notwithstanding  the  notice. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon  the 
verdict  of  a  jury.  The  action  was  brought  by  Samuel  Daubney 
against  Thomas  S.  Hughes  to  recover  for  board,  medicine,  medical 
attendance  and  other  necessaries  furnished  to  the  defendant's  wife. 

On  the  trial  two  motions  to  nonsuit  the  plaintiff  were  made  and 
denied,  and  exceptions  taken.  Exceptions  were  also  taken  to  the 
rulings  and  charge  of  the  court,  and  to  refusals  to  charge  as 
requested. 

The  other  material  facts  are  stated  in  the  opinion. 

TT.  A.  Beach  &  D.  J.  Mitchell,  for  appellani 

Garfield  &  Hoyt,  for  respondent. 

GiLBEBT,  J.  The  plaintiff  is  the  father  of  defendant's  wife.  The 
wife  being  afflicted  with  epilepsy,  which  had  rendered  her  insane  to 
a  greater  or  less  degree,  the  defendant  consented  that -she  might  live 
with  the  plaintiff,  and  agreed  with  the  plaintiff  that  he  would  pay 
him  what  should  be  right  for  her  support.  This  occurred  in  Janu- 
aiy,  1870.  The  defendant  denies  that  he  agreed  to  pay  the  plaintiff, 
but  the  verdict  of  the  jury  established  the  fact  that  he  did.    The 
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wife  has  continued  to  reside  with  the  plaintiff  ever  since  this  agree- 
ment was  made^  and  the  nncontradicted  eyidence  is,  that  her  con- 
dition has  grown  worse  and  worse.  The  plaintiff  recovered  upon 
the  agreement  in  a  former  action,  which  was  commenced  in  March^ 
1871,  for  the  board  of  the  wife  up  to  that  time,  and  the  defendant 
satisfied  the  judgment  before  the  commencement  of  this  action.  It 
appears,  that  in  October  preceding  the  commencement  of  the  for- 
mer action,  the  wife  came  to  the  house  of  the  defendant's  sister, 
where  he  was  boarding,  when  he  was  not  there ;  that  when  the 
defendant  returned  he  told  her  he  was  glad  she  had  come  back,  and 
that  he  would  receive  her  and  take  care  of  her.  And  it  must,  we 
think,  be  assumed  that  the  defendant  had  made  an  arrangement 
with  his  sister,  for  the  board  of  himself  and  wife  at  her  house,  for 
the  eyidence  waa  offered  and  excluded  by  the  court.  The  evidence 
does  not  show  what  reply  was  made  by  the  wifb,  but  the  defendant's 
answer  avers  that  she  refused  to  live  with  him.  It  also  appears  that 
on  the  occasion  last  referred  to,  the  wife's  mother  sent  for  her,  and 
took  her  back  to  the  plaintiff's  residence ;  and  that  in  March,  1871 
the  defendant  caused  a  notice  to  be  published  in  the  newspapers  of 
Syracuse,  to  the  effect  that  his  wife  had  left  his  bed  and  board  with- 
out  just  cause,  and  that  he  would  pay  no  debts  of  her  contracting 
after  that  date.  The  plaintiff  testified  that  he  saw  this  notice  in 
March,  1871. 

There  is  no  occasion  to  discuss  the  legal  propositions  advanced  by 
the  learned  counsel  for  the  defendant,  namely,  that  in  the  absence 
of  an  agreement  creating  a  special  obligation  or  duty,  a  husband  is 
not  liable  even  for  necessaries  furnished  his  wife,  while  she  is  living 
apart  from  him  without  his  consent,  unless  there  be  legal  cause  for 
the  separation,  arising  from  his  own  misconduct;  and  that  where  a 
separation  has  taken  place  without  fault  on  either  side,  the  husband 
can,  at  any  time,  put  an  end  to  his  wife's  authority  to  bind  him,  by 
offering  in  good  faith  to  resume  the  marital  relations,  and  making 
suitable  provision  for  her  maintenance.  These  rules  are  familiar 
and  need  no  support,  but  we  think  they  do  not  govern  this  case. 
Nor  would  any  one  seriously  contend  that  a  plaintiff  who  had 
enticed  a  man's  wife  away  from  him,  could  recover  for  ^necessaries 
furnished  her  during  a  separation  so  produced  by  his  own  wrong. 

The  verdict  of  the  jury  has  established  the  fact  that  the  defend- 
ant agreed  with  the  plaintiff,  with  the  consent  of  his  wife,  so  far  as 
she  was  capable  of  assenting,  and  for  her  benefit,  that  they  should 
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liye  separate  for  an  indefinite  period,  and  that  the  defendant  should 
pay  what  shonid  be  right  for  her  support.  Assuming,  but  not 
admitting,  that  the  defendant  might,  by  an  act  of  his  own, 
without  the  consent  of  his  wife,  and  when  there  had  been  no  change 
in  the  circumstances  which  induced  the  separation,  abrogate  such 
an  agreement,  the  first  question  is,  whether  the  publication  of  the 
notice  in  March,  1871,  with  proof  that  the  plaintiff  saw  it,  had  that 
effect 

The  occasion  for  publishing  the  notice  is  stated  in  it  to  have  been 
the  fact  that  the  defendants  wife  had  left  his  bed  and  board  with- 
out  just  cause,  and  the  notice  was  that  the  defendant  would  pay  no 
debts  of  his  vnfffs  contracting.  The  only  event  to  which  the  notice 
referred  is  proved  to  have  occurred  in  October,  1870,  a  period  of 
more  than  five  months  before  the  notice  was  published.  During  all 
that  period  the  wife  was  living  with  her  father,  the  plaintiff,  pre- 
cisely in  the  manner  she  had  been  living  before  the  alleged  elope- 
ment occurred,  a  fact  which  was  well  known  to  the  defendant. 

The  fair  inference  from  the  circumstances  attending  the  arrange- 
ment made  between  the  parties  under  which  the  wife  was  received 
by  the  plaintiff  is,  that  he  was  to  keep  her  while  her  sickness  lasted. 
The  evidence  shows  that  her  health  had  not  improved,  and  that 
there  was  the  same  necessity  for  her  remaining  with  her  parents 
that  there  had  been  for  her  going  to  them  originally.  The  defend- 
ant permitted  her  to  remain  down  to  the  commencement  of  this 
action,  without  intimating  to  them  a  wish  that  she  should  return 
to  him,  or  of  an  unwillingness  on  his  part  to  abide  by  the  agree- 
ment The  former  action  embraced  a  claim  for  board  from  October, 
1870,  when  the  alleged  elopement  occurred,  to  the  time  when  the 
notice  was  published.  It  does  not  appear  that  the  defendant  resisted 
that  claim  on  the  ground  that  any  thing  had  occurred  that  affected 
the  agreement,  but  on  the  contrary  he  paid  it  without  objection,  so 
far  as  the  evidence  shows.  These  facts  are  sufficient  to  prove  that 
the  notice  was  not  intended  to  affect,  and  did  not  affect,  the  relations 
between  the  parties.  It  was  perfectly  compatible  with  the  continu- 
ance of  the  agreement,  and  there  is  no  ground  for  supposing  that  it 
was  intended  for  the  plaintiff.  If  it  was  published  with  an  honest 
purpose,  the  object  must  have  been  to  warn  the  general  public 
against  future  transactions,  and  not  to  annul  a  subsisting  contract 
Again  ;  the  notice  was  that  the  defendant  would  pay  no  debts  of 
the  wifffs  contracting.    The  debt  in  suit  was  not  contracted  by 
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the  wife,  but  by  the  defendant  himself.  This  seems  to  us  a  con- 
clusiye  answer  to  the  argument  founded  on  the  notice. 

With  respect  to  the  occurrences  in  October,  1870,  on  which  the 
counsel  for  the  defendant  appeared  to  put  so  much  stress,  we  cannot 
find  any  thing  of  legal  import  in  them.  In  the  first  place  it  is 
reasonably  clear  that  the  defendant  did  not  act  in  good  faith  in 
the  offer  made  to  take  his  wife  back.  Putting  aside  the  necessity 
which  existed,  that  she  should  have,  to  a  greater  or  less  extent,  the 
care  of  a  person  of  her  own  sex,  and  that  the  defendant  had  before 
been  compelled,  probably  on  this  account,  to  make  provision  for  her 
reception  into  an  asylum,  it  appears  that  the  wife  was  not  sent  for, 
but  came  of  her^wn  volition  to  the  house  of  the  defendant  when 
he  was  absent ;  that  when  the  defendant  came  in  he  told  her  he  was 
glad  she  came  back ;  that  he  would  receive  her  and  take  care  of 
her  ;  that  the  wife's  mother  soon  sent  for  her,  when  the  wife  asked 
the  defendant  if  she  could  go,  to  which  the  defendant  replied,  "  do 
as  you  please;''  that  she  then  asked  him  if  he  should  be  angry  if 
she  should  go,  and  that  he  answered  "  no ;"  whereupon  the  wife 
went  out  and  walked  home  with  her  mother,  without  any  remon- 
strance from  the  defendant.  It  is  very  evident  from  these  and  other 
&cts  before  stated,  that  he  acquiesced  in  her  remaining  away  from 
him  from  that  time  forward.  During  much  of  that  period  he  was 
engaged  in  seeking  a  divorce  from  his  wife  in  another  State,  and  there 
is  nothing  whatever  after  she  left  him  in  October  indicating  a  desire 
on  his  part  that  she  should  return  to  him,  or  to  resume,  in  any  way, 
marital  relations  with  her.  The  defendant's  conduct  may  have 
been  influenced  by  the  personal  treatment  he  received  from  his 
wife's  mother;  but  after  making  due  allowance  for  that,  there 
remains  enough  to  produce  conviction  that  his  real  desire  was  to 
become  free  from  the  marriage  tie,  and  from  the  burden  of  his  wife's 
maintenance.  An  offer  to  take  a  wife  back,  in  whatever  language 
couched,  made  under  such  circumstances,  can  have  no  legal  effect. 
The  law  requires  that  the  husband's  conduct  show  sincerity,  and 
that  his  intentions  be  bona  fide.    Walker  v.  Laighton,  31  N.  H.  111. 

We  perceive  nothing  warranting  the  inference  that  the  wife  was 
enticed  away  from  her  husband  by  the  procurement  of  the  plaintiff, 
and  no  complaint  is  made  of  any  acts  done  by  him  personally.  It 
does  not  appear  that  Mrs.  Daubney  knew  that  the  husband  had  inti- 
mated a  wish  that  his  wife  should  return,  or  that  she  had  any  rea- 
son to  believe  that,  in  sending  for  her  daughter  and  taking  her  home, 
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she  was  doing  wrong.  The  conduct  of  a  parent  in  such  a  case  is 
not  to  he  viewed  in  the  same  light  as  that  of  a  stranger,  ^^A  father's 
house/'  says  Ohancellor  Kent,  "  is  always  open  to  his  children,  and 
whether  they  be  married  or  unmarried,  it  is  still  to  them  a  refuge 
from  evil,  and  a  consolation  in  distress.  Natural  affection  establishes 
and  consecrates  this  cjsylum.'^  Hutcheson  y.  PecJcy  5  Johns.  196, 
210.  This,  of  course,  does  not  justify  the  parent  in  hostile  interfer- 
ence against  the  husband,  but  nothing  of  that  kind  can  be  attrib- 
uted to  the  plaintiff. 

These  remarks,  if  correct,  dispose  of  the  exceptions  taken  upon 
the  trial,  and  require  that  the  judgment  be  affirmed,  with  costs. 

Judgment  affirmed. 


Weeks  v.  Fox,  appellant 

BiUs  of  exchange — aeeeptanee  by  agent —  AtUhmty  of  agent — duty  of  holder  to 

make  inquiry.    Accommodation  paper, 

L.  F.  was  the  general  agent  of  the  defendant  in  carrying  on  his  basiness, 
and  as  such,  had  aathority  to  bind  him  hj  making  acceptances  under  the 
signature  of  "  L.  F.,  agent."  Held,  that  an  acceptance,  in  that  form,  in  the 
usual  course  of  the  defendant's  business,  of  a  draft  drawn  upon  L.  F.  as 
"  agent/'  by  a  third  person,  was  binding  upon  the  defendant. 

Seid,  also,  (1)  that  the  notice  arising  from  the  signature  "  L.  F.,  agent," 
imposed  no  further  obligation  upon  the  holder  than  that  of  inquiring 
whether  L.  F.  had  authority  to  bind  the  defendant  by  signing  bills  in  that 
'^^^Jl  (2)  that  the  presumption  was  that  he  did  make  the  inquiry,  and 
ascertained  the  actual  authority  to  be  a  general  one  to  sign  bills ;  and  (8) 
that  he  was  not  bound  to  ascertain  what  was  the  consideration  of  the  bill,  or 
for  what  purpose  the  bill  was  made. 

Held,  also,  that  It  made  no  difference  whether  the  draft  was  or  was  not  made 
for  the  accommodation  of  the  drawer,  provided  the  agent  was  authorized  by 
the  defendant,  generally,  to  make  bills  like  the  one  in  suit,  and  the  plaintiff 
a  bona  fide  holder. 


Appeal  from  an  order  made  at  a  speqial  term  denying  a  motion 
for  a  new  trial. 

The  action  was  brought  by  Forest  G.  Weeks  against  William  H. 
Fox,  who  was  impleaded  with  one  ISfoble  Hopldns,  to  recover  the 
amount  of  a  certain  draft  for  WOO,  drawn  by  N.  Hopkins  upon  "  L. 
Fox,  agent)"  August  15, 1871>  payable  two  months  after  date,  to 
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the  order  of,  and  indorsed  by,  said  N.  Hopkins.  It  was  accepted, 
on  its  face,  as  follows :  '' Accepted,  payable  at  First  National  Bank, 
Baldwinsville,  N.  Y.,  L.  Fox,  agenf  It  was  sought  to  charge  the 
defendant,  Wm.  H.  Fox,  as  acceptor,  on  the  ground  that  Lewis 
Fox,  who  accepted  the  draft,  was  his  agent  The  complaint  alleged 
that  the  plaintiff  was  the  lawful  holder  of  the  draft ;  that  Lewis 
Fox  was  the  agent  of  the  defendant,  in  conducting  and  carrying  on 
the  business  of  manufacturing  paper,  at  Baldwinsville,  and,  as  such, 
was  authorized  and  empowered  to  accept  the  draft  and  make  the 
defendant  liable  as  acceptor  thereof ;  and  that  the  avails  or  proceeds 
went  into  and  were  used  in  and  about  the  business  of  the  defendant^ 
so  conducted  and  carried  on  by  said  Lewis  Fox.  Demand,  protest 
and  notice  were  also  alleged. 

The  defendant,  by  his  answer,  denied  that  Lewis  Fox  was  his 
agent  in  conducting  the  business  at  Baldwinsville,  and,  as  such, 
authorized  and  empowered  to  accept  the  draft  and  make  him  liable 
as  acceptor.  He  also  denied  that  the  avails  or  proceeds  of  the  draft 
were  accepted  by  said  Lewis  Fox  as  his  agent,  or  that  they  went 
into  and  were  used  in  and  about  the  business  of  the  defendant,  in 
any  manner. 

The  action  was  tried  before  Mr.  Justice  Habdin  and  a  jury,  and 
a  verdict  rendered  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  mainly  upon  two  grounds  : 
1.  That  the  verdict  was  against  the  weight  of  evidence ;  2.  The 
admission  of  improper  evidence  at  the  trial.    Motion  denied. 

Hanford  Struble  &  Charles  S.  Baker,  for  appellant. 

Z>.  O.  Greenfield  and  Hiscack,  CHffard  <6  Doheny,  for  respondent. 

GiLBEBT,  J.  It  is  not  disputed  that  a  defendant,  on  proper  proof, 
may  be  rendered  liable  upon  an  acceptance  signed  by  his  agent,  not- 
withstanding the  general  rule  on  this  subject,  although  his  name 
does  not  appear  on  the  paper;  and  such  we  assume  to  be  the  rule 
of  law  applicable  to  this  case.  Bank  of  Rochester  v.  Monteath,  1 
Denio,  402 ;  Bank  of  Genesee  v.  Fatchin  Bank,  19  N.  Y.  312 ;  Ferris 
V.  Kilmer,  48  id.  300 ;  1  Pars.  N.  &  B.  92, 102. 

The  main  questions  on  the  trial  were  whether  the  defendant  car- 
ried on  business  in  the  name  of  Lewis  Fox,  and  whether  said  Lewis 
was  the  general  agent  of  the  defendant  for  that  purpose,  and,  as 
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snch,  had  anthorifcy  to  bind  him  by  making  acceptances  under  the 
signature  of  "  L.  Fox,  agent."  There  was  abundant  evidence  to 
prove  such  an  authority,  and  the  verdict  of  the  jury  conclusively 
established  its  existence.  It  was  urged,  however,  that  if  the  accept- 
ance in  suit  was  made  for  the  accommodation  of  the  dl'awer,  the 
plaintiff  was  not  entitled  to  recover,  although  he  was  a  bona  fide 
holder  for  value,  and  the  circuit  judge  so  instructed  the  jury.  The 
learned  judge  put  his  decision  upon  the  ground,  that  the  acceptance 
being  signed  '^  L.  Fox,  agent,''  the  plaintiff  had  notice  that  he  was 
acting  under  a  power,  and  was  bound  to  inquire  and  ascertain  what 
the  actual  authority  was.  The  verdict  of  the  jury,  therefore,  must 
be  regarded  as  having  established  the  further  fact  that  the  accept- 
ance was  not  made  for  the  accommodation  of  the  drawer,  but  that 
it  was  made  in  the  usual  course  of  the  defendant's  business  in  which 
the  agent  was  employed. 

It  is  insisted,  on  this  appeal,  that  the  verdict,  in  respect  to  the 
question  last  stated,  is  unsupported  by  the  evidence.  The  obvious 
meaning  of  this  is,  that  there  was  no  evidence  of  any  specific  author- 
ity to  sign  accommodation  acceptances.  There  was  the  evidence 
already  referred  to,  showing  that  the  defendant  had  held  Lewis  out 
as  his  general  agent  with  a  general  authority  to  sign  bills  and  notes. 
Thg  jury  might  also  properly  infer,  from  the  evidence  of  Hopkins, 
the  drawer  of  the  bill,  that  it  was  given  in  renewal  of  a  previous  bill 
which  Hopkins  had  taken  in  the  usual  course  of  business.  The 
only  negative  evidence  on  the  subject  came  from  Lewis  Fox.  The 
jury  must  have  discredited  his  testimony,  and,  on  his  own  showing, 
we  think,  were  warranted  in  so  doing. 

If  it  should  be  admitted,  however,  that  the  bill  was  accepted  for 
the  accommodation  of  the  drawer,  the  defendant  would  still  be 
liable  upon  it  in  the  hands  of  the  plaintiff,  for  the  reason  that  he 
was  a  bona  fide  holder  of  it  for  value.  The  notice  arising  from  the 
signature,  "  L.  Fox,  agent,"  imposed  no  further  obligation  on  him 
than  that  of  inquiring  whether  Lewis  Fox  had  authority  to  bind 
the  defendant  by  signing  bills  in  that  way;  and  in  the  absence  of 
evidence,  the  legal  presumption  is  that  he  did  make  the  inquiiy, 
and  that  he  ascertained  what  the  actual  authority  was,  namely,  a 
general  authority  to  sign  bills.  He  was  under  no  obligation  to  make 
further  inquiries  and  ascertain  what  was  the  consideration  of  the 
bill,  or  for  what  purpose  it  was  made.  When  an  agent  acts,  in 
making  negotiable  instruments,  within  the  terms  of  the  authority 
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with  which  he  has  been  clothed,  the  fact  that  he  has  abused  or  per- 
yerted  hisanthority  in  the  particular  instance  constitutes  no  defense 
as  against  a  bona  fide  holder.  The  apparent  authority  is  the  real 
authority. 

The  court  below,  therefore,  were  too  favorable  to  the  defendant  in 
submitting  to  the  jury  the  question  whether  the  note  was  made  for 
the  accommodation  of  the  drawer.  He  should  have  instructed  the 
jury  that  it  made  no  difference  whether  it  was  or  not,  if  they  were 
satisfied  that  the  agent  was  authorized  by  the  defendant  generally 
to  make  bills  like  the  one  in  suit,  and  that  the  plaintiff  was  a  horia 
fide  holder.  Commercial  Bank  v.  Norton,  1  HiU,  601 ;  North  River 
Bank  V.  Aymary  3  id.  262 ;  approved  in  Exchange  Bank  v.  Monteath, 
26  N.  Y.  505 ;  Butchers  &  Drovers'  Bank  v.  Farmers^  etcy  Bank,  16 
id.  125 ;  Griswold  v.  Haven,  25  id.  598;  N.  Y.  &  N.  ff.  R.  R.  Co.  v. 
Schuyler,  34  id.  65 ;  1  Pars,  on  N.  &  B.  108. 

There  was  no  error  in  admitting  the  declarations  of  Lewis  Fox. 
They  were  competent,  if  for  no  other  purpose,  as  a  basis  for  the  con- 
tradiction of  his  testimony.  His  answer,  that  he  did  not  recollect 
having  made  to  the  plaintiff  the  s'tatement  to  which  his  attention 
was  called,  was  equivalent  to  a  denial  that  he  had  made  it.  Evi- 
dence that  he  had  made  it  was  therefore  competent  Crowley  v. 
Fa^e,  7  0.  &  P.  789 ;  1  Greenl.  Ev.,  §  449,  note  1. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 


Chatfield  v.  Frost,  appellant 

Pleading — va/riance  —  ameT^dmevi.     Warranty  — patent  dtfeete. 

The  complaint  averred  that  the  defendant,  upon  the  sale  of  a  pair  of  horses  to 
the  plaintiflf,  warranted  them  to  be  sound.  The  defendant,  in  his  answer, 
admitted  that  he  warranted  the  horses  to  be  soond,  so  far  as  he  knew,  bat 
denied  each  and  every  other  allegation  of  the  complaint.  Upon  the  trial  the 
plaintiff  proved  the  warranty  as  stated  in  the  answer  ;  that  the  horses  were 
unsound,  and  that  the  defendant  knew  it.  JSidd,  that  there  was  no  variance 
between  the  cause  of  action  alleged  and  that  proved,  but  if  there  was,  then  it 
would  present  a  proper  case  for  an  amendment,  even  on  appeal. 

The  rule  that  a  warranty  does  not  cover  patent  defects  does  not  apply,  unless  the 
defects  be  such  that  a  common  observer  cannot  help  perceiving  them,  or 
where  the  seller  leads  the  buyer  to  believe  that  the  apparent  defects  are  noi 
a  cause  of  unsoundness. 
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Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Daniel  S.  Ghatfield  against  Calyin 
Frost  for  a  breach  of  a  warranty  alleged  to  have  been  made  by  the 
defendant  upon  the  sale  of  a  span  of  horses,  by  him,  to  the  plaintiff. 

The  referee  found,  as  matters  of  fact,  that  at  the  time  of  the 
sale  the  near  horse  was  balky,  and  the  off  horse  foundered,  stiffened 
and  lame  in  his  fore  feet  and  had  a  spavin  on  his  off  hind  leg,  and 
had  ^^ cocked"  ankles;  that  the  defendant  knew,  while  the  plaintiff 
did  not  know,  of  these  defects ;  that  they  were  not  so  apparent,  at  the 
time  of  said  sale  and  deliyery,  or  during  the  negotiations  upon  the 
sale  and  purchase,  as  to  give  the  plaintiff  notice  of  their  existence. 
That  with. said  defects  the  horses  were  worth  only  $200,  being  $125 
less  than  they  would  have  been  worth  without  them.  The  referee 
found,  as  conclusions  of  law,  that  the  defendant  warranted  the 
horses  to  be  sound  and  all  right,  so  far  as  he  knew ;  that  there  was  a 
breach  of  such  warranty ;  and  that  the  plaintiff  was  entitled  to 
judgment,  on  account  thereof,  for  $125,  and  costs. 

Fuller^  Vann  &  Brooks^  for  appellant.  A  general  warranty  will 
not  guard  against  defects  which  are  known  to  the  purchaser,  or  which 
are  open  to  inspection  and  observation.  1  Wait's  L.  &  Pr.  622 ;  1 
Pars.  Ooni  576,  and  note  A  ;  2  Stark.  Ev.  905 ;  Chit.  Cont  456 ; 
Finch's  Law,  189  ;  Story  on  Oontr.,  §  830 ;  Pars.  Merc.  Law,  67 ;  2 
Chit  PI.  278,  note;  Long  on  Sales,  202;  2  Phill.  Ev.  104;  Schuy- 
ler V.  Ru88y  2  Cai  202.  A  warranty  can  be  made  to  cover  only 
defects  existing  at  the  time  of  the  sale  and  unknown  to  the  pur- 
chaser. Code,  §  171 ;  Gasper  v.  AdamSy  28  Barb.  441 ;  Fields  v. 
Stfms,  2  Eobt  36 ;  Boss  v.  blather,  61  N.  Y.  108. 

Edwin  S.  Buttcrfield,  for  respondent  The  defendant  is  bound  by 
the  representations  made  by  him,  at  the  time  of  the  sale,  as  to  the 
trifling  character  of  the  defects,  each  being  an  express  warranty ;  and 
this  even  though  he  did  not  know,  at  the  time  they  were  made,  that 
the  horse  was  unsound,  and  made  them  in  good  faith,  supposing  them 
to  be  true.  Carley  v.  WilhinSy  6  Barb.  557;  Whitney  v.  Sutton^  10 
Wend.  412 ;  Cook  v.  Moseley,  13  id.  277 ;  Wilbur  v,  Cartright,  44 
Barb.  536.  No  particular  words  are  necessary  to  constitute  a  war- 
ranty. Boberts  v.  Morgan,  2  Cow.  438 ;  Bogers  v.  Ackerman,  22 
Barb.  134;  Whitney  v.  Sutton,  10  Wend.  412;  Chapman  v.  Murch, 
19  Johns.  290 ;  Wilbur  v.  Oartright,  44  Barb.  536.    The  declarations 
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of  the  defendant  to  the  plaintiff  that  the  horses  were  perfectly  sound, 
and  all  right,  in  eyery  particular,  so  far  as  he  knew,  amounted  to  a 
warranty  that  they  were  so.  Cook  v.  Moseley,  13  Wend.  277;  Blake- 
man  V.  Mackey,  1  Hilt  266 ;  Cranier  y.  BradshaWy  10  Johns.  484. 
Whether  the  words  used  amounted  to  a  warranty  is  a  question  of 
fact  for  the  referee,  and  is  not  the  subject  of  reyiew  on  appeal. 
Duffee  y.  Mason^  8  Cow.  25 ;  Rogers  v.  Ackerman,  22  Barb.  134 ; 
Blakeman  y.  Mackey,  1  Hilt.  266 ;  Whitney  v.  Sutton,  10  Wend.  412; 
Cook  y.  Hoseley,  13  id.  277. 

GiLBEBT,  J.  The  complaint  avers  that  the  defendant  warranted 
the  horses  to  be  sound.  The  defendant,  in  his  answer,  admits  that 
he  warranted  them  to  be  sound  so  far  as  he  knew,  but  denies  each 
and  eyery  .other  allegation  of  the  complaint.  Upon  the  trial  the 
plaintiff  proyed  the  warranty  as  /  stated  in  the  answer,  that  the 
horses  were  unsound,  and  that  the  defendant  knew  it.  It  is  claimed 
by  the  appellant  that  there  is  a  fatal  yariance  between  the  cause  of 
action  alleged  and  that  proved.  One  is  a  general  warranty,  while 
the  other  is  a  qualified  one.  By  the  former  the  warrantor  warrants 
at  all  events,  by  the  latter  he  only  warrants  for  all  he  knows.  In 
each  case  the  cause  of  action  is  a  breach  of  contract,  for  which 
assumpsit  lies.  Wood  v.  Smithy  4  C.  &  P.  45.  The  only  distinction 
that  can  be  drawn  between  the  two  forms  of  warranty  is  that  a 
recovery  upon  a  qualified  warranty  like  that  in  this  case  cannot  be 
had  without  proof  that  the  seller  knew  of  the  unsoundness,  while 
upon  a  general  warranty  a  recovery  may  be  had  without  such  proof. 
We  think,  therefore,  there  was  no  variance,  but  if  there  was,  that 
it  would  present  a  proper  case  for  an  amendment  even  upon  this 
appeal,  and  we  should  not  be  justified  in  reversing  the  judgment 
on  that  ground.    Bate  v.  Graham,  11  N.  Y.  237. 

The  appellants  counsel  is  correct  in  stating  that  a  warranty  does 
not  cover  patent  defects.  As  if  a  horse  warranted  perfect  be  without 
an  eye,  or  a  tail,  this  gives  no  cause  of  action.  But  the  rule  does 
not  apply,  unless  the  defects  be  such  as  a  common  observer  cannot 
help  perceiving,  or  where  the  seller  leads  the  buyer  to  believe  that 
the  apparent  defects  are  in  reality  not  a  cause  of  unsoundness. 
Margetson  ^.Wright,  7  Bing.  603 ;  S.  0.,  8  id.  454;  Cook  v.  Mosely, 
13  Wend.  277 ;  Duffie  v.  Mason,  8  Cow.  25 ;  Whitney  v.  Sutton,  10 
Wend.  412.  The  facts  of  this  case  present  very  strongly  both 
exceptions  to  the  rule. 


360  FOUETH  DEPAETMENT, 
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- 

Upon  the  merits,  we  have  no  hesitation  in  saying  the  judgment 
below  is  right.  An  unusually  large  number  of  exceptions  ai*e  pre- 
sented by  the  appellant's  counsel.  Upon  a  consideration  of  each 
we  have  come  to  the  conclusion  th%t  none  of  them  are  well  taken. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


MiLLEB  T.  Gbaytok,  appellant. 
PromiMory  note — bona  fide  Tiddet —  mistake  in  date  of  paymeni, 

b 

Defendant  made  his  promissory  note  dated  May  8, 1866,  payable  April  1, 186^!^ 
This  note  was  pnrchased  hj  p^aintifif  of  a  third  party  May  9,  1866,  at  ninety 
per  cent  of  its  face  value.  HeUd,  (1)  that  the  purchase  at  a  discount  did  not 
make  plaintiff  a  holder  in  bad  faith ;  (2)  that  the  date  of  payment  was 
sufficient  to  put  a  purchaser  of  the  note  on  mquiry  as  ttS  the  true  time  of 
payment,  but  having  ascertained  the  true  time  to  be  April  1,  1867,  he  was 
not  bound  to  inquire  further. 

Appeal  from  a  judgment  in  the  Cayuga  county  court  affirming 
a  judgment  of  a  justice's  court  in  favor  of  plaintiff.  The  action 
was  brought  by  Adam  Miller  as  a  purchaser  and  holder  of  a  promis-| 
sory  note  for  $66,  dated  May  3, 1866,  payable  April  1, 18g(kand^ 
purporting  to  be  executed  by  the  defendant,  David  Cray  ton.  '  The 
plaintiff  purchased  the  note  of  the  payee's  agent  May  9,  1866. 
The  defendant  denies  the  making  of  the  note,  and  says  that  it  is  a 
fraud  and  a  forgery,  and  that  the  plaintiff  is  not  a  bona  fide  holder 
of  the  note.  Defendant  admitted  having  made  a  note  for  $64.  The 
remaining  facts  appear  in  the  opinion. 

F.  D.  Wright,  for  appellant 

Jamss  Lyon,  for  respondent. 

GiLBEBT,  J.  Putting  the  evidence  in  a  light  most  favorableHIo 
the  defendant,  there  was  enough  to  warrant  a  verdict  that  the  note 
in  suit  was  made  by  him.  He  and  his  witnesses  gave  as  the  only 
reason  why  the  note  was  not  made  by  him,  that  it  was  for  sixty-six 
instead  of  sixty-four  dollars.    Such  discrepancy  may  have  arisen 
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innocently  in  many  ways,  and  is  insufficient  to  shake,  oar  belief  that 
the  note  is  a  genuine  instrument. 

The  only  other  material  question  in  the  case  is,  whether  the 
plaintiff  is  a  bona  fide  holder  for  value  and  entitled  to  protection 
against  the  defense,  that  the  note  was  fraudulently  obtained  by  the 
payee. 

The  plaintiff  testifies  that  he  gaye  for  the  note  ninety  per  cent 
only  of  the  amount  thereof.  But  this  fact  it  seems  does  not  make 
him  a  holder  in  bad  faith.  Williams  y.  Tilt,  36  N.  Y.  319.  This 
case  practically  overrules  the  previous  cases,  where  a  contraiy  doc- 
trine had  been  asserted ;  Ramsdell  v.  Morgan,  16  Wend.  564,  and 
Krutzer  v.  Parks,  2  Sandf.  60,  and  holds,  that  a  man  may  be  a  pur- 
chaser, bona  fide,  notwithstanding  the  transfer  to  him  was  tainted 
with  usury.  The  note  is  dated  May  3,  1866,  and  purports  x)n  its 
face  to  be  payable  April  1, 1866.  Literally,  therefore,  it  was  over- 
due when  the  plaintiff  purchased  it  But  the  evidence  clearly  estab- 
lished that  the  time  of  payment  agreed  upon  by  the  parties  to  the 
note  was  April  1, 1867,  and  there  can  be  no  question  that  it  was 
competent  to  prove  this  fact  by  parol.  No  doubt  the  terms  of  the 
note  were  sufficient  to  put  the  plaintiff  upon  inquiry,  and  so  operated 
as  a  notice  to  him.  The  question  is,  what  is  the  extent  of  that 
notice  ?  We  have  held  at  this  term  {jWeeJcs  v.  Fox,  ante,  p,  354),  that 
when  a  note  was  signed  by  an  agent,  it  was  notice  to  the  holder 
that  the  person  who  made  the  note  was  acting  under  a  power,  and 
that  he  was  bouild  to  inquire  and  ascertain  what  the  actual  author- 
ity was ;  but  that  he  was  under  no  obligation  to  inquire  into  the 
consideration  of  the  note.  So  here  the  plaintiff  had  notice,  that 
the  time  of  payment  specified  in  the  note  was  not  the  true  one.  He 
was,  therefore,  bound  to  inquire  and  ascertain  the  time  when,  in  fact, 
it  was  payable.  The  legal  presumption  is,  that  he  did  make  that 
inquiry,  and  that  he  ascertained  the  fact  to  be  as  it  really  exists. 
He  was  not  bound  to  inquire  further.  The  result  is,  that  he  must 
be  treated  as  a  bona  fide  holder  for  value,  and  without  notice  of  the 
fraud  set  up  in  defense. 

With  respect  to  the  other  questions  presented  by  the  appellant, 
we  need  only  say,  that  we  have  found  no  error  in  the  proceedings 
below. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 
Vol.  Ill,  N.  T.  Rep.  —  46 


362  FOURTH  DEPARTMENT, 

Bowyer  y.  Barlew. 


BowYBE  V.  BuRLKw,  appellant. 

Domestic  animals  at  large  in  hiffhtoay — ir^uriei  hy. 

Under  the  act  of  1869  (chap.  424),  relating  to  animals  in  highways,  it  ia 
unlawful  for  the  owner  of  horses  to  allow  them  to  ran  at  large  in  the  high- 
way, and  he  is  liable  in  damages  to  a  person  injured  by  them  while  so  run- 
ning at  large. 

Appeal  from  a  judgment  in  favor  of  plaintiff  and  from  an  order 
denying  a  motion  for  a  new  trial.  The  action  was  brought  by  Lucy 
Bowyer  against  James  Burlew  to  recover  for  an  injury  to  the  plain- 
tiff alleged  to  have  been  caused  by  the  defendant  having  negligently 
allowed  a  number  of  horses  belonging  to  him  to  be  at  large  on  the 
highway  as  the  plaintiff  was  passing  in  a  carriage. 

At  the  trial  the  judge  charged  the  jury  among  other  things  as 
follows  :  ^^  If^  on  looking  into  the  evidence,  you  are  satisfied  either 
that  the  horses  were  put  into  the  highway  by  the  defendant  or  with 
his  knowledge,  unattended,  without  any  means  being  taken  to  pro- 
tect persons  passing  in  the  highway  from  the  effects  of  their  natural 
disposition,  or  if  they  broke  through  the  fence,  it  being  insufficient 
to  keep  them  in,  with  the  knowledge  of  the  defendant,  you  will  be 
warranted  in  finding  that  the  defendant  was  negligent.''  The  jury 
found  a  verdict  for  plaintiff  and  judgment  was  entered  thereon. 
The  appeal  is  by  defendant 

Franklin  <&  Hazleton,  for  appellant,  cited  Brown  v.  B.  &  8.  L. 
R.  R.  Oo,y  22  N.  T.  191 ;  Rex  v.  RoMnson,  2  Burr.  800 ;  Cox  v.  Bur- 
bridge,  13  0.  B.  (N.  S.)  430. 

Beers  &  Howard,  for  respondent,  cited  Goodman  v.  Qay,  15  Penn. 
St  188;  Barnes  Y,  Chapin,  4  Allen,  444  ;  McCahill  v.  Kipp,  2  E.  D. 
Smith,  413 ;  Dickson  v.  McCoy,  39  N.  Y.  400;  Campbell  v.  Evans, 
45  id.  356. 

Gilbert,  J.  The  evidence  respecting  the  cause  of  the  accident 
is  not  very  satisfactory.  There  was  enough,  however,  on  both  the 
principal  points  to  require  the  judge  to  submit  the  case  to  the  jury. 
He  did  so  in  a  manner  of  which  the  defendant  certainly  has  no 
cause  to  complain.  Nor  can  we  find  any  warrant  for  interfering 
with  the  verdict 
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The  only  question  in  the  case  is  whether  the  defendant  is  liable 
for  the  acts  of  his  horses  in  the  highway  without  proof  of  knowl- 
edge on  his  part  of  their  propensity  so  to  act ;  in  other  words, 
whether  he  was  guilty  of  negligence  in  permitting  them  to  be  at 
large  and  unattended  in  the  highway.  At  common  law  such  a 
liability  did  not  follow  the  ownership  of  horses.  It  was  not  unlaw- 
ful for  them  to  be  at  large  in  the  highway,  and  the  owner  was  liable 
only  for  such  damage  as  in  the  ordinary  sequence  of  events  might 
be  expected  to  occur  therefrom.  Add.  on  Torts,  21 ;  Cox  v.  Bur- 
hridge,  13  C.  B.  (N.  S.)  430;  HoUm  v.  Shattuck,  34  Vt.  336.  But 
in  this  State  this  rule  of  the  common  law  has  been  changed  by 
statute.  It  is  now  unlawful  for  any  horses  to  run  at  large  in  any 
highway.  Laws  1869,  chap.  424.  A  positive  duty  is  thus  imposed 
on  owners  of  horses  to  keep  them  from  running  at  large  in  the 
highway.  A  breach  of  duty  constitutes  negligence,  which  entitles 
one  to  whom  the  duty  is  owing  and  who  has  been  injured  by  the 
breach  to  recover.  In  the  case  before  us  the  jury  must  have  found 
that  the  horses  were  actually  permitted  by  the  defendant  to  be  at 
large  and  unattended  in  the  highway,  for  the  judge  charged  the 
jury  explicitly  that  if  they  were  there  without  his  knowledge  or  per- 
mission, the  defendant  was  not  responsible.  The  verdict,  therefore, 
clearly  puts  the'  defendant  in  fault. 

We  are  of  opinion  that  the  defendant  owes  the  duty  of  keeping 
his  horses  from  straying  on  tlie  highway  to  every  person  traveling 
thereon.  The  act  of  1869  is  quite  unlike  the  statute  6  &  6  W.  4, 
chap.  50,  referred  to  in  Cox  v.  Burbridge,  supra.  It  was  intended 
to  prevent  nuisances  in  highways,  and  to  promote  the  safety 
thereof.  Those  who  violate  it  do  an  act  which  the  legislature  has 
in  effect  declared  detracts  from  the  safety  of  the  highway.  It  is  but 
reasonable,  therefore,  that  they  should  be  liable  to  individuals  for 
injuries  suffered  by  them  in  consequence  of  such  violation,  in  addi- 
tion to  the  penalty  inflicted  for  the  public  injury. 

The  judgment  and  order  denying  a  new  trial  should  be  affirmed, 
with  costs. 

Judgment  affirmed. 
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OoDDiKG,  appellant,  v.  Newkajst. 
BxemUor  —  renuneioHon, 

One  of  two  execators,  who  haa  renounced,  may,  upon  the  removal  of  hiB 
co-executor,  for  cause  pursuant  to  statute,  and  before  any  letters  of  adminis- 
tration, with  the  will  annexed,  have  been  granted,  retract  his  renunciation, 
and  thereupon  have  letters  testamentary  issued  to  him. 

Appeal  from  a  decree  of  the  surrogate  of  Monroe  county,  grant- 
ing letters  testamentary  to  the  respondent,  Thomas  Newman,  and 
refusing  them  to  the  appellant,  Thayer  H.  Codding.  The  case  was 
this:  William  T.  Codding  diSd  June  1,  1860,  and  left  a  will  in 
which  William  C.  Codding  and  Thomas  Newman  were  appointed 
executors.  The  will  was  admitted  to  probate  August  10, 1860,  when 
Thomas  Newman  presented  to  the  surrogate  a  renunciation,  and 
letters  testamentary  were  issued  to  William  G.  Codding,  who  entered 
upon  the  trust  and  continued  to  discharge  the  duties  of  executor 
until  March,  1872,  when  he  was  removed  pursuant  to  statute.  In 
April,  1872,  Thom^  Newman  filed  with  the  surrogate  a  retraction 
of  his  renunciation  and  a  petition  praying  that  letters  testamentary 
be  granted  to  him  as  one  of  the  executors.  Soon  after  Thayer  H. 
Codding  presented  a  petition  praying  that  letters  of  administration, 
with  the  will  annexed,  be  issued  to  him  instead  of  to  Codding.  The 
surrogate  decided  in  fayor  of  Thomas  Newman,  whereupon  Thayer 
H.  Codding  appealed  to  this  court 

John  Van  Voorhis,  for  appellant,  cited  Thornton  v.  Winston,  4 
Leigh,  152;  Ooss  y.  Singleton,  2  Head  (Tenn.),  68;  Judson  y.  CUb- 
bons,  5  Wend.  224;  Robertson  v.  McOeoch,  11  Paige,  640,  642. 

D.  McNaughton  and  Oeorge  F.  Danforth,  for  respondent. 

Gilbert,  J.  The  only  question  in  the  case  is  whether  one  of 
two  executors,  who  has  renounced,  may,  upon  the  removal  of  his 
co-executor  for  cause  pursuant  to  the  statute  authorizing  such 
removal,  and  before  any  letters  of  administration,  with  the  will 
annexed,  have  been  granted,  retract  his  renunciation,  and  thereupon 
have  letters  testamentary  issued  to  him.  Upon  principle  we  per- 
ceive no  objection  to  such  a  proceeding.    A  renunciation  is  simply 
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the  giving  np  of  a  right,  but  if  the  person  who  renounces,  chooses  to 
withdraw  his  renunciation  and  to  assume  the  exercise  of  his  right 
before  any  rights  inconsistent  with  his  retraction  have  been  acquired, 
certainly  there  is  no  rule  of  law  or  equity  which  would  require  him 
to  persevere  in  his  renunciation,  and  the  authorities,  both  in 
England  and  in  this  State,  are  to  this  effect  Mr.  Williams,  in  his 
treatise  on  the  Law  of  Executors  and  Administrators,  says :  ^'  An 
executor  who  has  renounced  may,  at  any  time  before  the  grant  of 
administration  cum  testamento  annexo  has  passed  the  seal  of  the 
court,  retract  his  renunciation.  Part  1,  book  3,  chap.  6,  §  2.  Mr. 
Dayton  adopts  and  sanctions  that  doctrine.  Dayton  on  Surrogates, 
222.  In  Robertson  v.  McOeochy  11  Paige,  643,  Chancellor  Wal- 
WOBTH  held  it  to  be  well  settled  that  when  there  are  several  executors 
and  one  of  them  renounces,  and  letters  testamentary  are  thereupon 
issued  to  the  others,  he  may  retract,  as  a  matter  of  course,  after  the 
death  of  the  others,  and  may  have  letters  testamentary  granted  to 
him,  but  that  when  all  the  executors  renounce,  and  administration, 
with  the  will  annexed,  h>as  been  actually  granted,  it  is  too  late  to 
retract  the  renunciation.  There  can  be  no  difference  in  the 
principle  governing  this  right  to  retract,  whether  the  co-execu- 
tors have  died  or  been  removed.  The  statute  on  this  subject 
provides  that  when  an  executor  has  been  superseded,  if  there 
be  no  acting  executor  of  the  will,  the  surrogate  shall  grant 
letters  of  administration  with  the  will  annexed  (2  R.  S.  72,  § 
21),  and  the  residuary  legatee,  or  legatees  if  there  be  more 
than  one,  shall  have  the  prior  right  to  such  letters.  Id.  71,  §  14. 
It  appears  that  the  respondent  formally  retracted  his  renunciation 
not  only  before  any  letters  of  administration  with  the  will  annexed 
were  granted  (for  none  have  ever  been  granted),  but  before  the  ap- 
pellant applied  for  such  letters.  If,  therefore,  the  respondent's"  re- 
traction was  effectual,  he  became  an  acting  executor,  eo  instanti  it 
was  made.  Indeed,  at  common  law  an  executor  who  had  renounced, 
did  by  the  probate  granted  to  any  other  of  the  executors,  himself 
become  executor  to  all  intents  and  purposes.  Actions  were  required 
to  be  brought  in  the  name  of  all,  though  one  only  proved  the  will. 
Hensloe^s  Case,  9  Co.  36  ;  Watkins  v.  Brent,  7  My.  &  Cr.  97 ;  Bodle 
V.  Hulse,  6  Wend.  313.  The  reason  was  that  an  executor  derives 
title,  not  from  the  probate  but  from  the  will,  and  a  probate  granted 
to  one  executor  inured  to  the  benefit  of  all.  Batlet,  J.,  Webster  v. 
Spencer,  3  B.  &  Aid*  360.    It  required  a  statute  to  dispense  with  the 
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necessity  for  all  executors  named  in  the  will  to  join  in  an  action 
brought  by  those  who  had  qualified.    Laws  of  1838,  chap.  149. 

The  case  of  Thornton  v.  Winston,  4  Leigh,  152,  is  not  an  author- 
ity in  this  State  if  it  be  elsewhere,  because  the  judgment  was  put 
upon  the  ground  that  the  appointment  of  an  executor  gave  him  a 
right  to  the  residuum,  and  that  the  renunciation  of  the  executor  was 
of  the  nature  of  a  transfer  of  a  right  or  title  in  personal  property 
which  could  not  be  retracted,  quia  transit  in  contractum.  No  such 
rule  has  ever  prevailed  in  this  State. 

The  decree  of  the  surrogate  must  be  affirmed,  with  costs. 

Decree  affirmed. 


Eastbblt  v.  N ahokal  Exchakqe  Bais^k  of  AuBUBiir. 

Action  —  trowr — PrtmitBory  note — rights  of  indorser  m  to  eoUatercU  in  posses- 
sion of  holder, 

E.,  the  third  indorser  of  a  promissory  note,  was  sued  by  the  bank  which  dis- 
counted it,  and  daring  the  trial  E.  notified  the  bank  to  retain,  for  his  pro- 
tection, a  collateral  security  which  B.,  the  second  indorser,  had  given  the 
bank.  Judgment  was  recovered  against  E.,  and  execution  was  returned  satis- 
fied ;  but  before  the  return  the  bank  had  assigned  the  judgment  to  J.  S., 
together  with  the  note  and  collateral.  Held,  that  E.  could  not  maintain 
trover  against  the  bank  for  the  note  and  collateral.  The  remedy  of  E.  was 
in  equity  where  the  assignee  and  other  indorsers  could  be  heard. 

EXCEPTION'S  ordered  to  be  heard  in  the  first  instance,  at  general 
term.  The  action  was  brought  by  John  M.  Easterly  against  The 
^National  Exchange  Bank  of  Auburn,  to  recover  possession  of  a 
promissory  note  for  15,000,  made  by  the  Stevenson  Manufacturing 
Company,  and  discounted  by  defendant;  also  a  note  called  a  '^col- 
lateral," for  the  same  amount,  made  by  J.  Barber  &  Sons.  The 
note  made  by  the  manufacturing  company  was  indorsed  by  E.  G. 
Knight,  William  C.  Barber,  plaintiff,  and  one  MacDougall.  This 
not  being  paid  at  maturity,  the  bank  brought  suit  against  Easterly, 
the  third  indorser.  On  the  trial  of  that  suit  the  attorneys  of  East- 
erly served  upon  the  president  of  the  bank  a  notice  to  hold  on  to 
any  collaterals  which  they  had,  for  Easterly's  protection.  The  bank 
then  held  the  note  of  J.  Barber  &  Sons,  given  as  collateral  by 
William  0.  Barber,  for  the  security  of  the  bank.    Judgment  was 
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obtained  by  the  bank  in  the  above-mentioned  snit,  and  execution 
was  retnmed  satisfied.  But  before  the  execution  was  satisfied  the 
bank  had  sold  and  assigned  the  judgment  to  George  E.  Barber,  and 
had  delivered  to  him  the  original  note  and  the  collateral.  This 
action  was  subsequently  commenced ;  and  at  the  trial  the  plaintiff- 
claimed  to  be  entitled  to  a  verdict  in  the  alternative  for  the  return 
of  the  notes,  or  for  the  value  in  case  a  return  could  not  be  had. 
But  the  jury,  under  the  direction  of  the  court,  rendered  a  verdict 
for  the  defendant.  The  plaintiff  excepted,  and  the  case  was  sent  to 
this  court. 

Cox  &  Avery^  for  plaintiff,  cited  Havens  v.  Huntington^  1  Cow. 
387 ;  Cdhoon  v.  Banh  of  Utica,  7  N.  Y.  486,  489  ;  Cuyler  v.  Uns- 
foorih,  6  Paige,  32 ;  Alden  v.  Clark,  11  How.  210 ;  Decker  v.  MatJiews, 
12  N.  T.  313 ;  Wood  v.  Wood,  26  Barb.  369 ;  Byxbie  v.  Wood,  24 
N.  Y.  607. 

Francis  Kernan,  for  defendants. 

Gilbert,  J.  A  legal  title  or  right  to  the  possession  is  indispen- 
sable to  the  maintenance  of  an  action  to  recover  the  possession  of 
personal  property.  Fulton  v.  Fulton,  48  Barb.  589 ;  Faulkner  v. 
Brown,  13  Wend.  63 ;  Code,  §  207.  Conceding  that  the  plaintiff, 
upon  his  paying  the  debt  for  which  he  was  liable  as  surety,  was 
entitled  to  the  securities  held  by  the  creditor,  yet  such  payment  did 
not  ipso  facto  operate  as  an  assignment  or  transfer  of  the  legal  title 
to  them.  Its  effect  was  only  to  give  the  plaintiff  a  right,  in  equity, 
to  require  an  assignment  of  them.  1  Lead.  Cas.  in  Eq.  (3d  Am.  ed.) 
145. 

That  right  could  be  ascertained  only  in  a  suit  in  which  the  cred- 
itor and  the  co-sureties  were  parties.  The  case  shows  that  the 
defendant  had  recovered  a  judgment  against  th&  plaintiff,  upon  his 
indebtedness  as  such  surety,  April  13, 1870 ;  that  said  judgment 
was  satisfied  by  him  June  23, 1870.  Meantime,  the  creditor  had 
assigned  the  judgment  and  the  securities  in  question  to  a  stranger, 
who  purchased  the  same  at  the  instance  and  for  the  benefit  of 
another  surety.  The  latter  was  liable  before  the  plaintiff,  but,  at  the 
time  the  liability  of  the  plaintiff  was  discharged,  the  judgment  and 
the  securities  were  held  under  that  assignment. 

These  facts  form  an  insuperable  bar  to  a  recovery  in  this  action, 
because,  first,  the  plaintiff  has  no  cause  of  action  at  law ;  and,  sec- 
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ond^  a  court  of  equity  cannot  determine  the  case  without  the  pres- 
ence of  the  assignee  and  the  other  sureties,  as  parties,  or  without 
haying  before  them  appropriate  averments  in  the  complaint 

The  court  below  properly  directed  a  verdict  for  the  defendant, 
and  judgment  should  be  entered  in  accordance  therewith,  with 
costs. 

Judgment  accordingly. 


Booth  v.  Sputtbk  Dutvil  Rolling  Mill  Compakt,  appellant. 

Cantraet — breach  caused  by  inemtdble  accident — Damagea  —  when  profits 

recai>erdble  aa. 

Where  ft  contract,  for  the  manufacture  and  deliyery  of  an  article  within  a 
Bpecified  time,  is  absolute  and  unqualified  in  its  terms,  and,  at  the  time  when 
made,  it  is  not  impossible  to  perform  it,  performance  will  not  be  excused  by 
the  occurrence  of  an  inevitable  accident  or  other  oontingencj,  although  it  was 
not  foreseen  by,  nor  within  the  control  of,  the  contracting  party. 

Defendant  agreed  to  make  and  deliyer  to  plaintifif  one  hundred  tons  of  steel 
caps  for  rails  on  or  before  the  1st  of  April,  1868,  with  the  notice  that  they 
were  wanted  to  enable  the  plaintiff  to  fulfill  a  contract  he  had  made  to  sup- 
ply four  hundred  tons  of  rails,  of  which  the  caps  were  to  form  a  part.  The 
defendant  failed  to  perform  its  contract  within  the  time  specified,  being  una- 
ble to  do  so  in  consequence  of  the  destruction  of  its  mill  by  fire ;  and  the 
plaintiff  was  thereby  prevented  from  performing  his  contract.  Held,  (1)  that 
the  defendant  was  liable  to  pay  such  damages  as  the  plaintiff  had  sustained 
by  reason  of  such  breach  of  contract ;  and  (2)  that,  as  part  of  such  damages, 
the  plaintiff  was  entitled  to  recover  the  profits  which  he  would  have  made 
out  of  his  own  contract  had  the  defendant  performed  its  agreement. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Jonathan  Tj.  Booth  to  recover  damages 
for  the  failure  of  the  defendant  to  perform  its  contract  to  furnish 
one  hundred  tons  of  steel  caps  for  rails  by  the  1st  of  April,  1868. 

The  plaintifif  was  engaged  in  the  manufacture  of  a  rail,  composed 
of  an  iron  base  and  a  steel  cap,  known  as  the  Booth  patent  rail, 
upon  which  rail  these  caps  only  could  be  used,  and  in  Octo- 
ber, 1867,  made  a  contract  with  the  New  York  Central  Railroad 
Company,  by  which  that  company  agreed  to  take  from  him  four 
hundred  tons  of  his  rails  at  tl35  per  ton,  during  the  spring  of 
1868.    The  defendant,  on  the  20th  day  oi*  December,  1867,  by  a  written 
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contract,  agreed  to  make  and  deliver  to  plaintiff  one  hundred  tons  of 
steel  caps  for  rails ;  to  be  made  according  to  a  specified  pattern ;  to  be 
delivered  on  or  before  the  1st  day  of  April,  1868.  The  one  hundred 
tons  of  caps  were  sufficient  for  the  manufacture  of  the  four  hundred 
tons  of  rails,  and  were  intended  for  that  purpose;  and  if  the 
defendant  had  furnished  the  one  hundred  tons  of  caps  by  April  1st 
the  plaintiff  could  have  filled  the  contract  with  the  New  York  Cen- 
tral Railroad  Company  before  the  Ist  of  June.  On  that  contract 
his  profits  would  have  been  $22.75  per  ton,  or  $9,100  in  all. 

On  the  18th  of  March,  1868,  the  defendant's  mill  was  destroyed 
by  fire,  and  the  defendant  failed  to  furnish  any  of  the  caps  by  April 
1.  There  was  no  other  place  where  the  caps  for  the  rails  could  be 
procured.  The  New  York  Central  Railroad  Company  refused  to 
extend  the  time  of  performance  of  the  contract  made  by  it  with  the 
plaintiff.  He  was  unable  to  perform  it,  solely  by  reason  of  the 
defendant's  failure  to  deliver,  and  the  plaintiff  lost  his  contract  and 
the  profits  he  would  have  made  on  it.  At  the  time  of  making  the 
contract  with  the  plaintiff  the  defendant  was  informed  that  the  plain- 
tiff had  a  contract  with  the  New  York  Central  Railroad  Company  for 
the  four  hundred  tons  of  rails,  which  were  to  be  delivered  by  June 
1st ;  and  that  the  caps  were  wanted  to  make  those  rails ;  but  was  not 
informed  of  the  price  the  plaintiff  was  to  receive  for  such  rails. 

The  referee  found  the  facts  as  above  stated,  and  decided,  as  a  con- 
clusion of  law,  that  the  plaintiff  was  entitled  to  recover  the  profits 
he  would  have  made  on  his  contract  with  the  railroad  company, 
being  $9,100,  with  interest. 

The  defendant  filed  no  exceptions  to  the  findings  of  fact,  but 
excepted  to  the  conclusions  of  law. 

Oeo.  F.  Danforthy  for  appellant.  The'  facts  constitute  a  legal 
excuse  for  non-performance.  Taylor  v.  Caldwell,  113  Eng.  Com.  Law, 
826  ;  Appleby  v,  Myers,  Law  Rep.,  2  C.  P.  651 ;  Boast  v.  Firth,  id., 
4  C.  P.  1 ;  Robinson  v.  Davison,  6  Law  Rep.  Ex.  Cas.  269 ;  Wolfe  v. 
Howes,  24  Barb.  174,  666;  S.  C,  20  N.  Y.  197;  Price  v.  Hartshorn, 
44  id.  103 ;  Cohen  v.  N.  Y.  Mut  Life  Ins,  Co,,  50  id.  610 ;  Worth 
V.  Edmonds,  52  Barb.  40.  The  defendant,  for  a  breach  on  its  part, 
would  be  liable  only  for  the  difference  between  the  contract  price  and 
the  value  of  the  caps  at  its  mill,  at  the  time  when,  by  the  terms  of 
the  contract,  they  should  have  been  delivered.  Baker  v.  Drake,  53 
N.  Y.  211 ;  Hanslip  v.  Padwick,  5  Exch.  615 ;  Fessler  v.  Love,  48  Penn. 
Vol.  m.  N.  Y.  Rep.— 47 
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St  410 ;  2  Pars.  Cont.  459 ;  Ward  y.  N.  Y.  Central  R.  R.  Co,,  47  N.  Y. 
34.  The  facts  found  do  not  justify  the  allowance  of  the  expected 
profits  as  damages.  Benj.  on  Sales,  729  ;  Morgan  on  Damages  (2d  ed.), 
10,  20;  SmeedY.Foordy  1  Ellis  &  Ellis,  602  (102  Eng.  C.  L.  Rep.)  ; 
Cory  V.  Thames  Iron  Works,  3  Q.  B.  181,  Law  Rep.;  British  Columbia 
Saw-mill  Co,  v.  Nettleship,  Law  Rep.,  3  C.  P.  Cas.  499;  JSorne  y.  Mid- 
land Railway  Co.,  Law  Rep.,  7  0.  P.  583 ;  S.  C,  8  id.  131 ;  Fessler  v. 
Love,  48  Penn.  St.  411 ;  Fleming  v.  Beck,  id.  312 ;  Converse  v.  Bur- 
rows, 2  Minn.  229 ;  Messmore  y.  Shot  and  Lead  Co.,  40  N.  Y.  422 ; 
Cassidy  v.  LeFevre,  45  id.  568 ;  Baldwin  v.  U.  S.  Telegraph  Co,,  id. 
749. 

J,  B.  Perkins  and  W,  F,  Cogswell,  for  respondent  The  fact  that 
the  defendant  was  prevented  by  fire  from  performing  the  contract  is 
no  defense.  Harmony  y.  Bingham,  12  N.  Y.  99 ;  Tompkins  v.  Dud- 
ley, 25  id.  272 ;  Niblo  v.  Binsse,  44  Barb.  54.  There  was  no  waiver 
of  the  damages.  Borries  v.  Hutchinson,  18  C.  B.  (N.  S.)  445.  The 
plaintiff  is  entitled  to  recover  as  damages  what  he  would  have  made 
on  the  contract  with  the  New  York  Central  Railroad  Company  if  the 
defendant  had  performed.  Oriffin  v.  Colver,  16  N.  Y.  489  ;  Borries 
V.  Hutchinson,  18  C.  B.  (N.  S.)  445 ;  Wilson  v.  Newport  Dock  Co., 
L.  R.,  1  Ex.  177.  All  lie  cases  hold  that  where  the  vendor  has 
express  notice  of  the  use  to  which  the  commodity  is  to  be  put,  or 
of  any  contract  for  a  re-sale,  then  the  loss  of  profits  on  such  con- 
tract can  be  covered  on  a  breach.  Hadley  v.  BaxendaU,  9  Exch. 
341 ;  26  Law  &  Eq.  398  ;  Oriffin  v.  Colver,  16  N.  Y.  489 ;  Passenger 
V.  Thorburn,  35  Barb.  17 ;  S.  C,  34  N.  Y.  634 ;  Starbird  y.  Bar- 
rens, 38  id.  230 ;  Messmore  v.  N,  Y,  Sliot  and  Lead  Co,,  40  id.  422 ; 
Randall  v.  Raper,  96  Eng.  Com.  Law,  82 ;  Corry  v.  Thames  Iron 
Works,  L.  R,  3  Q.  B.  181 ;  France  v.  Oandet,  6  id.  199. 

OiLBEBT,  J.  The  contract  made  by  the  defendants  is  absolute 
and  unqualified.  At  the  time  it  was  made  it  was  not  impossible  to 
perform  it.  They  are  therefore  liable  for  a  breach  thereof,  notwith- 
standing subsequent  occurrences  rendered  performance  impossible. 
The  reason  is,  that  it  was  their  own  fault  to  run  the  risk  of  under- 
taking to  perform  an  impossibility,  when  they  might  have  provided 
against  it  by  their  contract  In  such  cases  perfomance  is  not  ex- 
cused bv  the  occurrence  of  an  inevitable  accident  or  other  contin- 
gency,  although  it  was  not  foreseen  by  or  within  the  control  of  the 
party.    It  is  not  disputed  that  such  is  the  rule  of  the  common  law. 
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Cases  have  arisen,  however,  where  from  the  nature  of  the  contract  it 
was  apparent  that  the  parties  contracted  on  the  basis  of  the  con- 
tinned  existence  of  a  particular  person  or  thing  being  the  subject 
of  the  contract,  and  where  for  that  reason  the  court  implied  a  con- 
dition that  if  the  performance  should  become  impossible  from  the 
perishing  of  the  person  or  thing,  performance  should  be  excused. 
Taylor  y.  Caldwell,  3  B.  &  S.  826 ;  Dexter  v.  Norton,  47  N.  T.  62. 
These  cases  are  examples  where  the  court  has  annexed  such  a  con- 
dition to  contracts.  The  principle  on  which  it  was  done  and  the 
authorities  in  support  of  it  are  mentioned  in  them.  We  need  only 
say  of  them,  that  they  do  not  purport  to  create  exceptions  to  the 
general  rule,  but  to  give  effect  to  the  agreement  of  the  parties  as 
inferred  from  the  written  instrument,  the  subject-matter  thereof, 
and  the  situation  of  the  parties  at  the  time  it  was  made.  None  of 
them  have  gone  so  far  as  to  excuse  a  man  from  performing  his  con- 
tract, because  the  means  which  he  had  provided  to  enable  him  to 
perform  it  had  been  destroyed  by  fire.  We  think  it  would  be  con- 
trary to  law  to  annex  an  implied  condition  of  that  kind  to  the 
contract  in  this  case.  Our  duty  is  not  to  make  contracts  but  to 
enforce  them.  Oakley  v.  Morton,  11  N.  Y.  25;  Harmony  v.  Bing- 
ham, 12  id.  107 ;  Tompkins  v.  Dudley,  26  id.  272. 

The  fact  that  the  caps  could  not  be  made  elsewhere  than  at  the 
defendants'  mill  has,  we  think,  no  bearing  on  the  case.  They  agreed 
absolutely  to  make  them.  The  contingency  of  being  deprived  of 
the  means  whereby  they  were  to  be  made  was  not  provided  against 
The  destruction  of  those  means  was  their  misfortune,  and  it  would 
be  unjust  to  transfer  it  from  them  to  the  plaintiJff.  Nor  did  the 
phrase  in  the  contract  **  agree  to  make  and  deliver  at  their  mill,'' 
etc.,  impose  any  restriction  as  to  the  place  of  making.  It  merely 
fixed  the  place  of  delivery. 

If  these  views  are  correct,  the  defendants  became  liable  to  pay 
such  damages  as  the  plaintiff  has  sustained  by  reason  of  their 
breach  of  the  contract.  Upon  this  subject  it  appears  from  the  find- 
ings of  the  referee  that  the  defendants  were  apprised  that  the  plain- 
tiff had  agreed  to  supply  the  New  York  Central  Railroad  Com- 
pany with  a  quantity  of  rails,  and  that  the  caps  which  they  agreed 
to  make  wei:e  to  form  a  part  of  such  rails,  and  were  necessary  to 
enable  him  to  fulfill  that  contract;  that  neither  the  caps  nor  the  rails 
had  any  market  value ;  and  that  the  caps,  apart  from  the  combina- 
tion in  which  alone  they  were  designed  for  use,  were  worth  little  if 
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any  more  than  the  material  of  which  they  were  composed.  It  was 
also  found  by  the  referee  that  in  consequence  of  the  non-perform- 
ance by  the  defendants  of  their  contract^  and  for  that  reason  only, 
the  plaintiff  was  prevented  from  performing  his  contract  with  the 
railroad  company,  and  that  the  profits  which  would  have  accrued 
to  the  plaintiff,  if  he  had  performed  the  same,  amounted  to  the  sum 
for  which  the  referee  rendered  judgment  against  the  defendants. 

We  regaM  the  rule  as  settled  in  this  State,  that  a  plaintiff  is 
entitled  to  recover  such  profits.  Oriffin  v.  Colver^  16  N.  T.  489. 
Where  it  is  shown  that  the  contract  with  the  defendant  was  entered 
into  for  the  express  purpose  of  enabling  t^e  plaintiff  to  fulfill  a  pre- 
vious contract  made  by  himself  with  another  party ;  or  where  the 
defendants  had  notice  of  the  use  to  which  the  commodity  they 
agreed  to  supply  was  to  be  put ;  or  of  a  contract  for  a  resale  of  it, 
then  the  loss  of  profits  is  to  be  deemed  the  damages,  which  are  the 
natural  consequence  of  the  breach  of  the  contract,  and  such  as  the 
parties  had  in  contemplation  as  the  probable  result  of  such  breach. 
Oriffin  V.  Oolver,  supra ;  Passenger  v.  Thorburn,  34  N.  Y.  634 ; 
Messmore  v.  N.  T.  Shot  Co,,  40  id.  432 ;  Hadley  v.  BaxendaUy  9 
Exch.  341,  353  ;  Borries  v.  Hutchinson,  13  C.  B.  N.  S.  445  ;  Waters 
V.  Towers,  8  Exch.  401 ;  Corry  v.  Thames  Iron  Works,  L.  R,  3 
Q.  B.  181 ;  France  v.  Oandet,  L.  E.,  6  Q.  B.  199 ;  Wilson  v.  Nexoport 
Dock  Co.,  L.  R.,  1  E3fch.  177,  per  Martin,  B. 

It  is  urged  that  the  rule  of  damages  stated  does  not  apply  because 
the  defendants  were  not  apprised  of  the  price  which  the  railroad 
company  agreed  to  pay  for  the  rails.  There  would  have  been  great 
force  in  this  objection  if  it  had  appeared  that  the  caps  had  a  market 
value.  In  such  a  case  the  difference  between  the  price  agreed  to  be 
paid,  and  the  value  at  the  time  and  place  of  delivery,  would  ordi- 
narily be  the  measure  of  damages,  and  the  defendants  would  not  be 
liable  for  any  greater  sum,  unless  the  plaintiff  had  expressly  notified 
them  of  the  resale  at  a  higher  price.  But  when  the  goods  to  be  sup- 
plied have  not  a  market  value,  and  there  has  been  a  resale  of  them 
at  a  profit,  such  profit  is  as  fixed  a  rule  of  damages  as  the  other. 
In  this  case  it  is  apparent  that  the  plaintiff  could  not  indemnify 
himself  against  the  consequences  of  the  defendants'  breach  by  pro- 
curing other  caps,  and  they  had  no  market  value.  This  was  known 
to  the  defendants  before  they  made  their  contract.  They  must  have 
known,  therefore,  that  their  liability  in  case  of  a  breach  would  be 
the  actual  damages  sustained  by  the  plaintiff,  by  reason  of  his 
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inability  to  realize  the  profits  certainly  to  accrue  upon  his  contract 
with  the  railroad  company  occasioned  by  such  breach,  and  such  is 
the  legal  presumption.  The  plaintiff  was  under  no  obligation  to 
communicate  the  exact  or  the  probable  amount  of  these  profits  as  a 
condition  of  recovering  that  to  which  the  law  entitled  him.  The 
most  that  a  purchaser  is  bound  to  do  is  to  abstain  from  misleading 
the  seller  by  allowing  him  to  rest  in  the  belief  that  he  is  assuming 
one  measure  of  liability,  when  upon  the  assumption  that  he  knew 
all  the  facts  attending  the  transaction,  the  extent  of  that  liability 
would  be  increased ;  and  such  we  understand  to  be  the  principle  of 
the  cases  on  this  subject  to  which  we  have  been  referred.  Chit  on 
Coni  (11th  Am.  ed.)  1324, 1325. 

It  is  also  insisted  that  it  is  not  certain  that  the  plaintiff  would 
have  realized  the  profits  allowed  him  in  case  the  contract  had  been 
performed. 

The  fact  that  the  profits  allowed  would  have  been  the  result  of 
the  complete  rail,  and  not  of  the  caps  alone,  ought  not,  as  it  seems 
to  us,  to  affect  the  defendants'  liability.  The  referee  has  found  that 
the  failure  of  the  defendants  to  supply  the  caps  was  the  sole  cause 
of  the  loss  of  profits  which  ensued,  and  those  profits  are  ascertained 
by  deducting  all  expenses  incident  to  supplying  the  other  materials 
composing  the  rail.  Certainly  there  is  no  inherent  difficulty  in 
tracing  the  entire  loss  to  the  failure  of  the  defendants,  although  the 
concurring  acts  of  others  were  necessary  to  prevent  such  loss.  If 
the  others  were  ready  to  perform,  and  the  defendants  were  not,  as 
we  must  assume,  then  the  loss  is  attributable  solely  to  the  failure  of 
the  latter.  Being  the  sole  cause  of  the  loss,  they  are  solely  respon- 
sible for  it  The  profits  which  are  not  recoverable  as  damages  are 
such  as  are  contingent  upon  future  bargains  or  speculations,  or 
states  of  the  market,  and  not  the  gain  which  the  plaintiff  would 
have  realized  if  the  contract  had  been  performed.  Fox  v.  Harding, 
7  Cush.  616 ;  Philadelphia,  etc,  R.  R.  Co.  v.  Howard,  13  How. 
(U.  S.)  307,  344 ;  Oriffin  v.  Colver,  supra. 

We  find  no  error  in  the  rulings  of  the  referee  upon  the  trial. 

The  judgment  should  be  affirmed,  with  costs. 

Smith,  J.,  dissented,  on  the  cases  of  Dexter  v*  Norton,  47  N.  Y. 
65,  and  Taylor  v.  Caldwell,  113  Eng.  Com.  Law,  824. 

Judgment  affirmed. 
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Farmer  (uytidieation — whctt  Unot  —  Demurrer — ^eet  of  judgment  on. 

The  Babject-matter  of  a  former  suit  related  to  the  liability  of  the  defendants 
to  retam  certain  bonds  which  they  had  borrowed  of  the  plaintiff;  while  the 
subject-matter  of  a  subsequent  action  was  their  liability  to  pay  the  plaintiff 
the  proceeds  of  the  bonds,  arising  from  a  sale  thereof  with  the  plaintiff's 
assent.  Held,  that  the  claims  were  essentially  different ;  and  that  a  judg- 
ment in  the  former  action,  in  favor  of  the  defendants,  on  demurrer,  was  not 
an  estoppel  in  the  second. 

A  judgment  upon  demurrer,  which  decides  nothing  in  respect  to  the  merits  of 
the  controversy  between  the  parties,  but  merely  that  the  complaint  sets 
forth  no  cau-se  of  action,  and  that  the  plaintiff  shall  pay  costs,  is  not  a  bar 
to  a  subsequent  action  wherein  the  complaint  sets  forth  a  good  cause  of 
action. 

Exceptions  ordered  to  be  heard  in  the  first  instance,  at  general 
term,  after  a  verdict  in  favor  of  plaintiff.  The  action  was  brought 
by  Luther  Stowell  against  Calvin  T.  Chamberlain  and  Frank  L. 
Stowell,  to  recover  the  amount  of  proceeds  arising  from  the  sale  of 
certain  bonds  by  defendants. 

The  defendants  were  partners,  doing  a  banking  business  at  Oleau, 
and  borrowed  of  plaintiff  a  number  of  government  bonds,  which 
they  undertook  to  return  or  replace,  on  demand.  The  firm  used 
the  bonds  by  pledging  them  as  collateral  to  a  loan  of  money,  and 
not  repaying  the  loan  when  they  should  have  done  so,  the  bonds 
were  regularly  sold  by  the  pledgee,  and  the  proceeds  applied  in 
liquidation  of  the  debt.  The  proceeds  of  the  loan  were  employed 
in  the  business  of  the  firm,  and  the  firm  has  never  repaid  the  plain- 
tiff, either  in  kind  or  value,  except  that  payments  of  interest  have 
been  made  to  some  extent 

A  prior  action  was  commenced  by  the  plaintiff  on  the  13th  of 
September,  1872,  against  the  same  defendants,  to  recover  the  value 
of  the  same  bonds.  The  defendants  therein  demurred  to  the  com- 
plaint for  insufficiency.  The  court  sustained  the  demurrer,  and 
ordered  judgment  for  the  defendants,  with  leave,  however,  to  the 
plaintiff  to  amend  his  complaint  upon  payment  of  costs,  in  twenty 
days.  The  plaintiff  having  failed  to  amend,  judgment  was  entered 
in  favor  of  the  defendants,  dismissing  the  complaint  on  the  merits. 
All  these  proceedings  occurred  previous  to  the  commencement  of 
the  present  action. 
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In  the  present  action,  the  plaintiff  alleged  in  his  complaint  the 
delivery  by  him  to  the  defendants  on  the  Ist  pf  May,  1868,  of  certain 
5-20  United  States  bonds,  with  coupons  attached  thereto ;  that  the 
defendants,  as  the  agents  of  the  plaintiff,  sold  and  transferred  the 
same  to  divers  persons,  receiving  therefor  the  sum  of  $5,791.12,  for 
and  on  account  of  the  plaintiff;  which  sum  they  promised  to  pay. 
Failure  to  pay,  and  demand  were  alleged. 

In  a  second  count,  the  plaintiff  alleged  that  on  the  Ist  of  May, 
1868,  he  deposited  with  and  delivered  to  the  defendants,  at  their 
request  and  for  their  accommodation,  thirteen  United  States  bonds 
of  the  issue  of  1867,  then  owned  and  possessed  by  the  plaintiff,  with 
the  coupons  attached ;  which  were  worth  and  of  the  value  of  $6,000; 
that  the  defendants  subsequently  sold  and  .transferred  such  bonds 
to  divers  persons  and  received  $6,000  therefor ;  that  the  defendants 
agreed  to  pay  for  such  bonds.  Demand  and  refusal  of  payment 
were  alleged,  and  judgment  for  $6,000  and  interest  asked. 

The  defendant  Chamberlain,  in  his  answer,  set  up  the  former  suit 
as  a  bar  to  the  present ;  alleging  that  in  such  former  suit  the  com- 
plaint set  forth  and  claimed  a  recovery  upon  the  same  identical 
cause  of  action  mentioned  and  set  forth  in  the  complaint  in  this 
action;  and  that  judgment  was  duly  rendered  and  made,  and 
entered  with  the  clerk,  in  favor  of  the  defendants  and  against  the 
plaintiff ;  in  and  by  which  it  was,  in  substance  and  effect,  deter- 
mined and  adjudged  that  the  plaintiff  was  not  entitled  to  recover 
against  the  defendants,  and  that  the  complaint  should  be,  and  it 
thereby  was,  discontinued  upon  the  merits ;  which  judgment  still 
stood  and  remained  in  full  force  and  effect 

At  the  close  of  the  evidence,  on  the  trial  of  this  action,  the  defend- 
ant Chamberlain  requested  the  court  to  direct  a  verdict  in  his  favor, 
on  the  ground  that  the  judgment  in  the  former  action  was  a  bar  to 
the  maintenance  of  this  suit,  or  to  a  recovery  by  the  plaintiff  herein. 
The  court  denied  the  request,  and  refused  the  direction.  The  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  $6,408,64;  and  the 
court  ordered  the  exceptions  to  be  heard,  in  the  first  instance,  at  a 
general  term,  and  that  the  entry  of  judgment  be  in  the  meantime 
suspended. 

8.  8.  8pring,  for  plaintiff. 

D.  H,  Bolles,  for  defendant 
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Gilbert,  J.  The  subject-matter  of  the  first  action  related  to  the 
liability  of  the  defendants  to  return  the  same  bonds  which  thej  had 
borrowed  of  the  plaintiff.  That  in  the  present  action  involves  their 
liability  to  pay  the  plaintiff  the  proceeds  of  the  bonds  which  arose 
upon  a  sale  thereof  with  the  plaintiff's  assent.  The  claims  are  essen- 
tially different  The  judgment  in  the  former  action  was  not  an  estop- 
pel. A  judgment,  upon  demurrer  by  the  defendant,  is  conclusive  only 
as  to  the  questions  upon  which  the  right  of  the  plaintiff  to  recover 
is  found  to  depend,  and  upon  the  determination  of  which,  as  shown 
by  the  record,  the  judgment  was  in  reality  founded.  In  Dutcliess  of 
Kingston's  case,  1  Leach's  G.  G.  146,  a  judgment  was  said  not  to  be 
^^  evidence  of  any  matter  to  be  inferred  by  argument  from  the  judg- 
ment.'' The  authority  of  this  rule  is  universally  recognized.  It  is 
very  true  that  it  can  make  no  difference,  in  principle,  how  the  facts 
upon  which  the  former  adjudication  rests  were  proved,  whether  by 
the  admission  which  the  law  implies  from  a  demurrer,  or  by  the 
testimony  of  witnesses.  But  however  proved,  they  must,  in  order 
to  have  the  effect  of  an  estoppel,  establish  the  same  right  or  defense 
which  is  in  controversy  in  the  second  action.  2  Smith's  Lead.  Gas. 
note  to  Dutchess  of  Kingston's  case;  Burnett  y.  Knight,  61  Barb. 
267 ;  OoodaU  v.  TuttU,  29  N.  Y.  469.  The  court  decided  nothing 
in  the  former  action  with  regard  to  the  merits  of  the  controversy 
between  these  parties.  All  that  was  decided  was  that  the  complaint 
set  forth  no  cause  of  action  of  any  kind,  and  that  the  plaintiff 
should  pay  the  defendant  costs.  The  complaint  in  the  present 
action  does  set  forth  a  good  cause  of  action.  It  does  not,  therefore, 
stand  to  reason  that  the  former  action  can  be  a  bar,  and  so  are  the 
authorities.  In  Viner's  Abridgment  (q*  4),  it  is  stated  that  it  was 
said  by  Worth,  Gh.  J.,  that  if  a  man  mistakes  his  declaration, 
and  the  defendant  demurs,  there  is  no  question  but  that  the 
plaintiff  may  set  it  right  in  a  second  action,  and  that  if  plaintiff 
demur  to  the  plea  in  bar,  then  by  his  demurrer  he  confesses  the  fact, 
if  well  pleaded,  and  this  estops  him  as  much  as  a  verdict  would ; 
but  if  the  plea  were  not  good,  then  there  is  no  estoppel,  and  the 
court  must  take  notice  of  the  defendant's  plea,  for  upon  the  matter 
as  that  falls  out  to  be  good  or  not  the  second  action  wiU  be 
maintainable  or  not;  to  which  all  the  justices  agreed.  Layn- 
pen  V.  Kedgervin,  1  Mod.  207.  Ghittt  says:  "If  the  plaintiff, 
by  mistake,  bring  trespass  instead  of  trover,  and  judgment  be  given 
against  him  on  that  account,  the  defendant  cannot  plead  it  in  bar 
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to  an  action  of  trover  brought  afterward  against  him ;  and  if  the 

plaintiff  mistake  his  cause  of  action  and  the  defendant  demur,  the 

plaintiff  certainly  is  not  precluded  from  commencing  a  fresh  action, 

and  may  reply  to  a  plea  in  bar  of  the  judgment  on  demurrer  that 

the  same  was  not  obtained  on  the  merits.''    1  Chit  PL  227.    In 

Oilman  v.  Rives,  10  Pet.  301,  the  supreme  court  of  the  United  States 

held,  that  '^  a  judgment  that  a  declaration  is  bad  in  substance  can 

never  be  pleaded  as  a  bar  to  a  good  declaration  for  the  same  cause 

of  action ;"  and  the  reason  given  is,  that  ^'the  judgment  is  in  no 

just  sense  a  judgment  upon  the  merits."    The  same  doctrine  was 

held  by  the  supreme  court  of  Massachusetts,  in  Wilbur  v.  Gilmore, 

21  Pick.  263,  and  in  the  note  of  the  American  edition  to  2  Smith's 

Leading  Gases  (6th  Am.  ed.),  808.    Many  of  the  authorities  on  this 

subject  are  collected,  and  as  the  result  of  them,  it  is  stated  that  '*it 

is  well  settled  that  the  estoppel  of  an  adjudication,  made  on  grounds 

purely  technical,  and  under  such  circumstances  that  the  merits 

could  not  come  in  question,  will  be  limited  to  the  point  actually 

decided,  and  will,  therefore,  not  be  a  bar  to  a  subsequent  action, 

brought  in  a  way  to  avoid  the  objection  which  proved  fatal  in  the 

first.   See,  also,  1  Oreenl.  Ev.,  §  530.    We  have  looked  into  tha  cases 

cited  on  behalf  of  the  appellant,  but  have  found  nothing  in  them 

in  conflict  with  these  authorities.    In  each  of  them,  judgments  were 

given  in  the  former  action  on  the  merits.    In  Bouchau  v.  Dias^  3 

Den.  238,  the  defendant  pleaded  a  release,  and  the  case  turned  on 

the  legal  effect  of  it     So  in  Vanlandingham  v.  Ryariy  17  IlL  26 ; 

Perkins  v.  Moore^  16  Ala.  17,  and  Robinson  v.  Howard,  6  Cal.  428, 

the  pleading  demurred  to  presented  all  the  facts  on  which  the  rights 

of  the  parties  depended.    That  i^  not  the  case  here. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
Vol.  Ill,  N.  T.  Eep.  —  48 
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Booth  v.  Eiqhmib,  appellant 

CoTitroust — confideraUan — Statute  of  frauds  — promise  to  pay  debts  of  another — 

vihatisnoU 

The  plfdntlff  held  the  title  to  certain  lands  owned  by  C,  by  a  deed  absolute  on 
its  face,  but  which  was  intended  as  a  mortga^re  to  secure  C/s  indebtedness 
to  him.  At  the  request  of  the  defendant,  he  gave  up  that  security  and 
received  from  C,  in  payment  of  her  debt,  certain  railroad  bonds,  which  the 
defendant  had  furnished  to  C,  in  consideration  of  which  the  defendant 
agreed,  by  parol,  to  redeem  such  bonds,  at  par,  by  paying  to  the  plaintiflf 
the  amount  represented  by  them,  within  a  year.  Held,  (1)  that  there  was 
a  sufficient  consideration  to  support  the  agreement ;  and  (2)  that  the  promise 
was  not  one  to  answer  for  the  debt  or  default  of  C,  that  having  been  paid 
by  the  transfer  of  the  bonds ;  and  was,  therefore,  not  within  the  statute  of 
frauds. 

Appeal  from  a  jndgmeDt  entered  at  the  special  term,  on  a  trial 
before  the  conrt  without  a  jury.  The  action  was  brought  by  Ezra 
B.  Booth  against  Jeremiah  Eighmie  to  obtain  a  judgment,  declaring 
that  the  defendant,  and  all  persons  claiming  under  him,  be  barred 
and  foreclosed  of  all  equity  of  redemption  or  other  interest  in  cer- 
tain first  mortgage  bonds  of  the  Dutchess  and  Columbia  Railroad 
Company,  directing  a  sale  of  the  bonds,  under  the  direction  of  the 
court,  by  a  receiver;  and  that  the  proceeds  of  such  sale  be  applied 
to  the  payment  of  the  amount  due  to  the  plaintiflf  from  one  Sarah 
A.  Collins,  and  that,  in  case  of  a  deficiency,  the  defendant  pay  the 
same. 

The  judge  found  these  facts :  That  in  January,  1869,  Sarah  A. 
Collins  was  indebted  to  the  plaintiff  in  the  sum  of  $9,000,  the  pay- 
ment of  which  was  secured  by  an  instrument  held  by  the  plaintiflf, 
conveying  to  him  a  tract  of  land  in  the  counties  of  Orleans  and 
Genesee,  containing  about  1,600  acres,  which  instrument,  although 
in  form  an  absolute  deed,  was  intended  as  a  mortgage  to  secure  the 
payment  of  said  indebtedness.  That  said  Sarah  A.  Collins,  being 
desirous  of  paying  said  indebtedness  and  procuring  a  re-conveyance 
of  said  land  to  herself,  applied  to  the  defendant  to  lend  and  advance 
money  to  pay  such  indebtedness.  The  defendant  thereupon  nego- 
tiated with  the  plaintiflf,  and  on  the  7th  of  May,  1869,  it  was  agreed 
by  and  between  the  plaintiflf  and  the  defendant  that  the  former 
should  convey  said  land  to  Mrs.  Collins,  and  that  the  defendant,  in 
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consideration  of  such  conyeyance,  should  pay  the  plaintiff  the  said 
sum  of  $9,000,  with  interest  from  January  1,  1869,  on  or  before  the 
expiration  of  one  year  from  the  time  of  such  conveyance.  The 
defendant,  at  the  same  time,  delivered  to  and  deposited  with  the 
plaintiff,  in  pledge,  to  secure  the  payment  of  that  sum,  as  so  pro- 
vided, the  bonds  described  in  the  complaint  That  at  the  same  time 
the  defendant,  in  and  for  the  same  consideration  above  stated, 
promised  and  agreed  to  and  with  the  plaintiff,  that  he,  the  defend- 
ant, would,  within  one  year  thereafter,  redeem  the  said  bonds  at 
par,  by  paying  to  the  plaintiff  the  amount  of  principal  and  interest 
represented  by  them  at  the  time  of  such  redemption.  That  the 
plaintiff  had  collected  and  applied  toward  the  reduction  of  interest, 
the  interest  which  had  accrued  on  said  bonds  from  January  1, 1869, 
to  January  1, 1871,  and  that  there  remained  due  and  owing  to  the 
plaintiff,  upon  said  debt  agreed  to  be  paid  by  the  defendant,  the  sum 
of  $9,000,  and  interest  from  January  1,  1871.  That  the  bonds 
were  still  in  the  plaintiff's  possession,  and  the  defendant  had 
neglected  to  redeem  the  same. 

Upon  these  facts  the  court  decided,  as  matter  of  law,  that  the 
plaintiff  was  entitled  to  the  relief  specifically  demanded  in  the 
complaint,  with  costs. 

J.  C.  Chufnasero,  for  appellant 

A.  L.  Barton  and  Edw.  HarriSy  for  respondent 

Gilbert,  J.  The  court  below  has  found  that  the  defendant 
promised  to  redeem  the  bonds.  There  is  abundant  evidence  to  sus- 
tain this  finding.  Indeed,  a  contrary  conclusion  would  hardly  be 
warranted  by  the  testimony.  Two  points  are  made  :  1.  That  the 
promise  is  without  consideration.  2.  That  it  is  within  the  statute 
of  frauds. 

The  substance  of  the  transaction  in  controversy  was  this:  The 
plaintiff  held  the  title  to  certain  lands  belonging  to  Mrs.  Collins, 
which  in  form  was  absolute,  but  which  was  really  intended  as  a 
security  for  her  indebtedness  to  him.  At  the  request  of  the  defend- 
ant he  received  from  Mrs.  Collins,  in  payment  of  her  said  indebted- 
ness, certain  bonds  made  by  a  railroad  corporation,  which  the 
defendant  had  furnished  to  Mrs.  Collins,  in  consideration  of  which 
the  defendant  made' the  promise  in  question. 

Was  there  a  valid  consideration  for  this  promise  ?    The  plaintiff 
gave  up  a  security  upon  real  estate,  and  took  a  transfer  of  chattels 
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in  lieu  of  money  in  payment  of  Mrs.  Collins'  indebtedness.  This 
was  done  at  the  request  of  the  defendant  The  change  might  be 
disadvantageous  to  the  plaintiff,  and  although  without  benefit  to 
the  defendant,  we  think  the  consideration  is  sufficient  to  uphold 
the  promise.  The  case  of  Willatta  t.  Kennedy y  8  Bing.  5,  is  a  good 
illustration  of  the  rale  goyerning  this  point.  In  that  case  the 
plaintiff  who  had  been  appointed  by  the  court  of  chancery  a 
receiver  of  the  debts  and  money  of  a  firm,  agreed  to  give  time  of 
payment  to  a  person,  who  owed  money  to  the  firm,  in  consideration 
of  which  a  third  person  promised  to  guarantee  the  debt  The 
promise  was  upheld  on  the  ground  that  by  giving  time  the  receiver 
had  incurred  a  responsibility  which  was  a  sufficient  detriment  to 
uphold  the  defendant's  promise.  In  this  case,  moreover,  the  market 
value  of  the  bonds  when  the  plaintiff  took  them  was  fifteen  per 
cent  below  par.  It  must  be  assumed  that  the  security  which  the 
plaintiff  relinquished  was  sufficient,  for  it  was  so  treated  by  all  the 
parties  to  the  transaction.  Without  the  benefit  of  the  defendant's 
promise,  therefore,  the  plaintiff  would  be  subjected  to  a  loss.  In 
either  view  of  the  case,  therefore,  the  consideration  was  sufficient 
2  Pars,  on  Contr.,  §§  2-9.  The  promise  was  not  one  to  answer 
for  the  debt  or  default  of  Mrs.  Collins.  Her  indebtedness  to  the 
plaintiff  had  been  paid  by  the  transfer  of  the  bonds.  That  fact 
is  averred  in  the  defendant's  answer,  and  is  a  necessary  infer- 
ence from  the  nature  of  the  transaction.  She  did  not  promise  the 
plaintiff  to  redeem  the  bonds,  or  incur  any  obligation  to  him  on 
the  subject.  The  statute  of  frauds,  therefore,  has  no  application 
to  the  case. 

The  judgment  should  be  affirmed,  with  costs. 

Judgmmt  affirmed. 


Cole  et  aly  appellants,  v.  Mann. 

Vendor  and  vendee — sale  or  return — Htle  to  goods  sold. 

Plaintiff,  a  piano  dealer,  consigned  a  piano  to  J.,  who  was  also  a  dealer.  It 
was  agreed  that  the  piano  shonld  remain  the  property  of  plaintiff  until  it 
was  paid  for,  and  if  J.  sold  he  should  do  so  upon  an  agreement  with  the 
purchaser  that  the  piano  should  remain  the  property  of  plaintiff  until  paid 
for.  Held,  that  the  title  to  the  piano  remained  in  plaintiff,  and  that  the  piano 
could  not  be  lawfully  seized  in  execution  upon  a  judgment  against  J. 
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Appbal  from  an  order  denying  a  motion  for  a  new  trial  on  the 
judge's  minutes,  after  a  yerdict  for  defendant  The  action  was 
brought  by  George  T.  Cole  and  others  against  Oscar  E.  Mann  to  re- 
eoyer  the  value  of  a  piano  claimed  to  be  wrongfully  taken  and  sold 
by  defendant.    The  opinion  states  the  material  points  of  the  case, 

Ellsworth  £  Potter,  for  appellant 

Gardner  £  Brundage,  for  respondents. 

% 

MuLLiN,  P.  J.  This  action  was  brought  to  recover  of  the  defend- 
ant damages  for  the  conversion  of  a  piano,  of  which  the  plaintiffs 
claimed  to  be  the  owners.  The  defendant  was  sheriff  of  Niagara 
county  and  sold  the  property  on  an  execution  against  one  Jenne, 
whose  property  defendant  alleged  it  to  be.  The  sale  was  the  conver- 
sion represented  in  the  complaint 

On  the  trial  at  the  Niagara  circuit  one  of  the  plaintiffs  was  called 
as  a  witness,  and  testified  that  plaintiffs'  business  was  the  purchase 
and  sale  of  pianos  at  Towanda,  in  the  State  of  Pennsylvania ;  that 
one  Jehne  who  was  engaged  in  selling  pianos  in  Lockport,  in  the 
county  of  Niagara,  applied  to  plaintiffs  to  purchase  pianos  on  credit, 
and  it  was  agreed  on  the  part  of  plaintiffs  to  sell  him  pianos  on 
credit,  for  which  he  should  give  his  note  and  that  the  pianos  should 
remain  the  property  of  the  plaintiffs  until  the  same  were  paid  for. 

The  witness  further  testified  that  when  the  piano  was  forwarded 
to  Jenne,  there  was  sent  with  it  a  paper  called  a  consignment,  in 
which  it  was  stated  that  the  piano  should  become  the  property  of 
Jenne  upon  payment  therefor  in  cash  or  notes.  It  was  part  of  the 
understanding  and  arrangement  as  claimed  by  plaintiffs'  witness, 
that  if  Jenne  sold  the  piano  on  credit,  he  should  take  a  note,  in  or 
upon  which  it  should  be  stated  that  the  property  should  remain  in 
plaintiffs  until  paid  for,  and  that  he,  Jenne,  should  indorse  said  notes 
and  deliver  them  to  the  plaintiffs.  Jenne  sent  to  the  plaintiffs  a  note 
for  the  piano  in  question,  having  on  its  margin  the  statement  that 
said  piano  should  be  the  property  of  the  plaintiffs  until  paid  for. 

It  was  shown  on  the  part  of  the  defense  that  when  one  of  the 
plaintiffs  was  at  Lockport  and  negotiated  with  Jenne  to  sell  him 
pianos,  he  inquired  into  his  pecuniary  responsibility.  After  the 
levy  on  the  piano,  one  of  plaintiffs  called  on  defendant's  attorney 
with  the  view  of  satisfying  him  that  plaintiffs  had  a  valid  title  to 
the  piano,  and  then  claimed  it  by  virtue  of  the  statement  on  the 
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face  of  the  note  and  in  the  consignment,  that  the  property  should 
remain  plaintiffs'  until  paid  for,  and  did  not  suggest  there  was  any 
agreement  in  reference  to  the  title  to  the  property,  except  what  was 
contained  in  those  papers. 

The  jury  found  a  verdict  for  the  defendant,  and  judgment  has 
been  entered  thereon,  and  from  it  plaintiffs  appeal* 

I  am  unable  to  find  in  the  case  any  question  of  fact  for  the  jury, 
except  that  of  the  value  of  the  piano. 

It  is  true  plaintiffs'  attorney  teg;ified  that  Cole,  one  of  the  plain- 
tiffs, stated  that  it  was  a  part  of  the  original  arrangement  between 
plaintiffs  and  Jenne,  that  the  title  to  the  pianos  sold  to  him  should 
remain  in  plaintiffs,  until  they  were  paid  for,  and  the  defendant's 
attorney  testified  that  Cole  did  not  state  there  was  any  such  ar- 
rangement when  he  called  on  him  to  satisfy  him  that  plaintiff^s  title 
was  valid. 

It  does  not  seem  to  me  of  the  slightest  consequence  when  the 
arrangement  as  to  the  title  was  made,  provided  it  was  prior  to  or  at 
the  time  of  the  delivery  of  the  piano.  If  the  statement  in  the  note 
of  Jenne,  or  in  the  consignment  as  it  is  called,  that  title  6ht)uld  be 
in  plaintiff  until  payment,  would  be  operative  to  prevent  the  title 
from  passing  to  Jenne,  it  would  not  be  essential  that  this  condition 
had  not  been  previously  agreed  upon.  The  sale  was  not  completed 
until  the  delivery  of  the  piano,  and  at  the  time  of  the  delivery  this 
condition  was  imposed  by  the  plaintiff  and  assented  to  by  Jenne, 
who  gave  his  note  for  the  price,  with  this  condition  upon  its  face. 

What  was  Jenne's  relation  to  the  plaintiff,  in  view  of  the  pro- 
vision that  he  might  sell  for  cash  or  on  credit,  the  title  remaining 
in  plaintiff? 

If  the  contract  is  to  have  effect,  he  did  not  acquire  any  title  to 
the  property  until  it  was  paid  for ;  permitting  him  to  sell  on  credit 
but  requiring  him  in  the  sale  to  impose  the  condition  that  the  title 
should  remain  in  the  plaintiff,  made  him  a  mere  agent  The  sale 
in  such  an  event  was  a  sale  of  plaintiffs'  property  and  not  of  his  own. 
Had  the  arrangement  been  that  the  title  should  have  been  reserved 
to  Jenne  until  payment,  the  provision  for  a  transfer  of  the  note  to 
plaintiffs  would  not  have  prevented  the  title  from  passing,  but  the  title 
being  reserved  to  the  plaintiffs  in  the  sale  by  Jenne,  the  sale  was  in 
effect  by  him  as  their  agent 

I  know  of  no  reason  why  plaintiffs  should  not  make  such  an  arrange- 
ment with  Jenne  and  protect  their  title.    The  transaction  was  not 
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in  law  a  sale  to  Jenne,  but  the  appointment  of  him  as  their  agent 
to  sell  is  on  terms  imp6sed  by  them. 

As  to  pianos  sold  by  Jenne  for  cash  down,  other  considerations 
ai*e  presented.  As  to  cash  sales  the  title  passed, "and  a  reservation 
of  the  title  between  plaintiff  and  Jenne  was  of  no  effect  If  Jenne 
was  agent  as  to  part  of  the  goods,  he  was  as  to  all,  and  when  he  sold 
for  cash  and  it  was  paid  him,  he  received  it  as  plaintiff's  agent  and 
the  title  passed  to  the  purchaser.  If,  however,  he  was  not  agent  as 
to  pianos  sold  for  cash,  the  condition  of  the  sale  to  him,  that  title 
should  remain  in  plaintiff,  was  void.  It  was  a  condition  wholly 
inconsistent  with  the  right  of  the  vendee  to  sell,  and  was  Void. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered. 


Caswell,  appellant,  v.  West. 

Boidence  —  Pleading — Beformation  of  coTUract  —  Equitable  rdief. 

The  plaintiff  in  an  action  set  forth  a  written  contract  bj  which  the  plaintiff 
agreed  to  baild  for  the  defendant  a  house,  twenty-four  feet  by  twenty-two. 
The  house,  for  building  which  plaintiff  sought  to  recover,  was  twenty-four 
feet  by  twenty,  and  plaintiff  alleged  that  the  twenty -two  feet  was  an  error, 
and  that  it  should  have  been  twenty  feet.  Plaintiff  then  demanded  judg- 
ment for  the  amount  of  the  contract  price  remaining  unpaid.  Hddf  that 
evidence  of  the  error  was  admissible,  and  plaintiff  was  entitled  to  judgment 
for  a  reformation  of  the  contract.  A  prayer  for  such  relief  was  not  neces- 
sary if  the  facts  warranted  it. 

Appeal  from  a  judgment  of  nonsuit  upon  the  report  of  a  referee. 
The  action  was  brought  by  William  A.  Caswell  against  Adelia 
West,  to  recover  for  work,  labor  and  services  upon  a  written 
contract. 

On  the  12th  of  June,  1869,  at  Rome,  in  the  county  of  Oneida, 
the  parties  to  the  action  entered  into  a  contract  in  writing, 
whereby  the  plaintiff,  in  consideration  of  the  defendant's  agreement 
to  pay  him  1700,  agreed  to  build  for  the  defendant  a  house  on  a  lot 

■ 

owned  by  her  in  the  city  of  Rome,  twenty-four  by  twenty-two  feet, 
of  wood,  in  the  mode  and  manner  specified  in  the  contract. 
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The  plaintiff  built  a  house  on  said  lot,  twenty-four  by  twenty  feefo 
which  defendant  insists  was  not  in  conformity  to  the  contract,  and 
that  she  is  not  bound  to  receive  or  pay  for  the  same. 

The  plaintiff  sues  to  recover  the  sum  of  $465,  being  the  balance 
due  and  unpaid  on  said  contract 

The  complaint,  after  setting  out  the  contract  in  haec  verba,  alleges 
that  by  the  agreement  between  the  parties  the  house  was  to  be  twenty- 
four  by  twenty  feet ;  that  the  statement  in  the  contract  that  the 
building  should  be  twenty-four  by  twenty-two  feet  was  erroneous; 
that  it  was  agreed  and  understood  by  the  parties  that  it  should  be 
twenty-four  by  twenty.  That  plaintiff  proceeded  to  and  did  build 
the  house  twenty-four  by  twenty  feet,  as  it  was  understood  and 
agreed  it  should  be,  and  the  error  in  the  contract  was  not  discovered 
until  after  the  work  was  completed.  Judgment  for  the  balance  un- 
paid is  then  demanded  with  interest  from  the  16th  September,  1869. 

The  defendant  in  the  first  defense  of  her  answer  denies  the  com- 
plaint In  the  second,  she  alleges  that  she  is  a  married  woman.  In 
the  third,  that  the  written  contract  was  signed  by  her  without  read- 
ing or  having  it  read  to  her,  and  that  it  does  not  contain  many  of 
the  particulars  specified  in  the  oral  contract ;  that  plaintiff  has  failed 
to  perform  said  contract,  and  she  demands  judgment  for  the  sum 
paid  on  said  contract  No  reply  was  put  in  by  the  plaintiff  to  this 
answer.    The  issues  were  referred  to  a  referee  for  trial. 

The  plaintiff's  counsel,  on  opening  the  case  before  the  referee, 
stated  that  by  the  written  contract  the  house  was  to  be  twenty-four 
by  twenty-two  feet,  but  that  it  was  built  only  twenty-f6ur  by  twenty 
feet,  and  that  the  dimensions  stated  in  the  contract  were  inserted 
by  mistake;  that  after  the  house  was  completed  the  defendant 
entered  into  possession  and  occupied  with  full  knowledge  that  it 
was  twenty-four  by  twenty  feet  only;  that  the  error  was  not  known 
until  the  building  was  completed,  and  then  it  was  agreed  that  the 
error  should  be  disregarded  and  it  was  disregarded  by  the  parties. 

The  defendant  moved  for  a  nonsuit  on  plaintiff's  opening,  and 
it  was  granted,  and  plaintiff  was  nonsuited  accordingly. 

The  plaintiff  asked  leave  to  amend  his  complaint  by  demanding 
equitable  relief,  and  for  the  reformation  of  the  contract,  so  as  to  make 
it  read  twenty-four  by  twenty  feet  The  plaintiff  offered  to  prove 
that  the  error  was  a  clerical  one,  and  also  asked  to  amend  the  com- 
plaint by  alleging  that  defendant  entered  and  occupied  the  house 
with  knowledge  of  the  error,  and  thereafter  it  was  agreed  that  the 


APRIL  TEEM,  1874.  386 


Caswell  y.  West. 


error  should  be  disregarded,  which  said  offers  were  rejected  and 
requests  refused,  and  the  plaintiff's  counsel  excepted  to  said  rulings 
separately. 

The  referee  after  stating  in  his  report  the  substance  of  the  com- 
plaint, and  the  concession  by  the  plaintiff  that  the  house  was  built 
twenty-four  by  twenty  feet,  and  not  twenty-four  by  twenty-two  feet, 
as  provided  for  in  the  contract,  and  that  the  dimensions  last  men- 
tioned were  alleged  to  have  been  inserted  in  the  contract  by  mistake, 
nonsuited  the  plaintiff,  and  judgment  of  nonsuit  was  entered  with 
costs,  and  from  it  the  plaintiff  appeals. 

M.  D.  Barnetty  for  appellant. 

Pameroy  <£  Southworth,  for  respondent. 

MxjLLiN,  P.  J.  The  complaint  contains  substantially  all  the 
allegations  required  to  be  inserted  in  a  bill  in  equity  to  entitle  the 
plaintiff  to  a  judgment  reforming  the  contract.  A  prayer  for 
such  relief  was  not  necessary  if  the  facts  alleged  were  sufficient. 

The  facts  offered  to  be  proyed,  and  rejected  were  such  as  tended 
to  establish  the  allegations  in  the  complaint.  If,  therefore,  the  plain- 
tiff was  entitled  to  a  judgment  reforming  the  contract  upon  the 
complaint  he  was  improperly  nonsuited. 

It  was  held  in  MarqtuU  y.  Marquat,  12  N.  Y.  336,  that  the  plaintiff 
was  entitled  to  whatever  relief  the  facts  alleged  and  proved  entitled 
him  to,  whether  legal  or  equitable,  and  all  allegations  not  relevant 
to  such  cause  of  action  were  irrelevant  and  did  not  impair  the  cause 
of  action. 

A  case  being  made  for  a  reformation  of  the  contract,  the  plaintiff 
was  improperly  nonsuited. 

It  is  not  necessary  now  to  decide  whether  the  court  cannot,  having 
acquired  jurisdiction  of  the  equitable  cause  of  action,  retain  it  and 
give  judgment  for  the  damages  should  any  be  proved,  but  I  confess  I 
can  perceive  no  reason  why  it  may  not  be  done  if  set  out  in  the 
complaint  as  a  second  cause  of  action.     2  Wait's  Pr.  201. 

The  judgment  is  reversed  and  a  new  trial  ordered  before  another 
referee,  the  costs  to  abide  the  event 

Judgment  reversed  and  new  trial  ordered. 

Vol.  Ill,  N.  T.  Eep.  — 49 
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Davis  Sewing  Machine  Compakt  v.  Lawrence  et  al,  appellants. 

OuararUy  —  liability  of  guaranior — CorutrtieHon  of  contract  —  performance. 

Plaintiff,  a  sewing  machine  company,  entered  into  a  contract  with  B.  whereby 
plaintiff  appointed  B.  its  agent  and  agreed  to  furnish  B.  machines  at  certain 
rates,  and  B.  agreed  to  account  for  all  machines  or  other  property  put  into 
his  hands,  to  return  the  proceeds  of  sales,  and  all  unsold  machines  or  other 
property  at  the  expiration  of  the  contract,  and  make  good  all  damages  to 
machines  and  property  so  returned.  Plaintiff  also  agreed  to  take  from  B.  in 
payment  for  machines  sold,  such  notes  as  B.  might,  from  time  to  time, 
receiye  in  their  sale,  payable  to  his  order  and  indorsed  by  him  to  plaintiff. 
To  secure  to  plaintiff  the  performance  of  this  agreement  defendant  executed 
the  following  guaranty :  "  For  value  received,  I  hereby  guarantee  to  the  D.  S. 
M.  Ck).  the  full  performance  of  the  within  contract  on  the  part  of  B.  and  the 
payment  by  said  B.  to  the  D.  S.  M.  Go.  of  all  sums  of  money  that  may  be  due 
or  owing  by  said  B.  to  the  D.  S.  M.  Co.,  either  by  note,  account,  indorsement  or 
otherwise."  In  an  action  on  the  guaranty :  held,,  that  in  order  to  render  defend- 
ant liable  for  B.'s  acts,  they  must  be  acts  done  as  agent  and  not  in  any  other 
capacity;  and  a  sale  of  the  machines  by  plaintiff  to  B.  would  change  the 
relation  of  plaintiff  and  B.  to  that  of  vendor  and  vendee,  and  release  defend- 
ant from  liability. 

In  construing  the  contract  and  guaranty  the  court  decided  the  following  points : 
Defendant  would  not  be  liable  for  money  lent  by  plaintiff  to  B. ;  nor  for  a 
horse,  wagon  and  sleigh  procured  by  B.  of  plaintiff.  But  the  contract  did 
embrace  thread  and  oil,  and  machines  delivered  to  B.  by  P.,  another  agent 
of  plaintiff,  with  the  latter's  direction  and  consent.  So  defendant  would  be 
liable  on  notes  guaranteed  by  B.  as  well  as  notes  indorged.  Under  the  con- 
tract plaintiff  was  not  bound  to  accept  notes  non- negotiable,  or  notes  not 
payable  entirely  in  money,  and  defendant  was  liable  for  the  value  of 
machines  for  which  such  notes  were  offered. 

Under  such  a  contract  and  guaranty  no  demand  of  performance  of  the  princi- 
pal and  notice  to  the  surety  was  necessary  before  commencing  the  action  on 
the  guaranty. 

Appeal  by  defendants  from  a  judgment  on  the  report  of  a  referee 
in  favor  of  plaintiff.  The  action  was  brought  by  the  plaintiff  against 
G^rge  W.  Lawrence  and  Daniel  Lee  upon  a  guaranty. 

On  the  15th  day  of  August,  1871,  an  agreement  was  entered  into 
between  the  plaintiff,  a  corporation  duly  organized  and  doing  busi- 
ness at  the  city  of  Watertown,  and  one  William  H.  Babcock,  under 
the  seals  of  the  respective  parties,  in  and  by  which  the  plaintiff 
appointed  said  Babcock  its  agent,  for  the  sale  of  its  machines, 
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in  the  comities  of  Jefferson,  Lewis,  St  Lawrence,  Franklin  and 
Clinton. 

The  plaintiff  agreed  to  famish  Babcock  such  machines  as  it 
manufactured  at  their  regular  retail  prices,  from  which  should  be 
deducted  thirty  per  cent  on  all  sales  of  machines  and  attachments, 
and  should  Babcock  elect  to  pay  cash  in  advance  for  machines,  ten 
per  cent  additional  deduction  should  be  made.  Babcock  agreed  to 
account  for  all  machines  or  other  property  put  into  his  hands  by 
said  company,  and  to  return  to  it  the  entire  proceeds  of  sales,  and  to 
return  ^1  unsold  machines  or  other  property  at  the  expiration  of 
the  contract  to  said  company,  in  good  order,  and  to  make  good  to 
said  company  any  damage  to  said  machines  or  other  property  so 
returned,  arising  from  any  cause  not  produced  by  said  company, 
ordinary  wear  and  tear  of  business  excepted. 

The  plaintiff  agreed  to  take  from  said  Babcock  in  payment  for 
machines,  such  notes  as  Babcock  might,  from  time  to  time,  receive 
on  the  sale  of  machines,  provided  such  notes  were  payable  to  his 
order  and  indorsed  by  him. 

To  secure  to  the  plaintiff  the  performance  of  said  agreenxent, 
Babcock  procured  and  delivered  to  the  plaintiff  the'  guaranty 
executed  by  the  defendants,  of  which  the  following  is  a  copy, 
viz.: 

"For  value  received  I  hereby  guarantee  to  the  Davis  Sewing 
Machine  Co.  the  full  performance  of  the  within  contract  on  the 
part  of  W.  H.  Babcock,  and  the  payment  by  said  Babcock  to  said 
company  of  all  sums  of  money  that  may  be  due  or  owing  by  said 
Babcock,  either  by  notes,  account,  indorsement  or  otherwise.  Dated 
at  Watertown,  N.  Y.,  the  15th  day  of  August,  1871. 

(Signed)  "  David  Leb, 

*^  Geo.  W.  Lawebncb.'* 

A  large  number  of  machines  and  attachments  were  delivered  to 
B.,  who  sold  the  same,  took  notes  therefor,  and  indorsed  or  guaran- 
teed the  payment  thereof,  and  delivered  them  to  the  plaintiff,  and 
was  credited  with  the  same.  As  to  these  charges  or  credits  no 
question  is  made  except  certain  objections  to  any  liability  of  the 
defendants  for  any  cause  whatever  under  said  contract,  which  will 
be  referred  to  hereafter. 

The  following  items  of  charge  against  the  defendant  were  objected 
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to  by  the  defendant's  counsel  as  not  being  covered  by  either  the 
contract  between  B.  and  the  company  or  by  the  guaranty. 

1.  Gash  advanced  by  the  company  to  Babcock  amounting  to 
$254.19.  2.  Goods  delivered  to  and  credited  to  one  McPherson  and 
charged  to  Babcock^  amounting  to  $150.93.  3.  A  sewing  machine 
wagon,  $150.    4  A  bob-sled,  $55.    5.  Sepairs  to  machines,  $9.01. 

6.  A  note  of  certain  persons  named  Gkurdner  and  Clemens,  of  $70. 

7.  A  guaranty  of  two  notes  of  one  Moore.  8.  Needles,  thread,  silk, 
etc.,  and  all  articles  not  shown  to  be  embraced  within  the  terms 
**  machines  **  and  '*  attachments.'^ 

The  defendants  claimed  that  the  following  items  should  be  credited 
to  defendants,  and  charged  to  the  plaintiff:  Notes  of  Mary  Smith, 
$62 ;  Bosetta  P.  Lewis,  $55 ;  Luther  Wright,  $60.90 ;  S.  Benjamin, 
$55 ;  Mary  A.  Hardy,  $50 ;  James  Bums,  $60 ;  Joel  Hulber^  $60 ; 
Erastus  Harris,  $35. 

The  defendants  also  claimed  that  there  should  be  deducted  from 
plaintiff's  account  a  second-hand  sewing  machine;  also,  eleven 
notes  of  L.  De  Lawyer  of  $55. 

The  defendants'  counsel  objected  to  any  recovery  in  this  case 
against  the  defendants,  because  by  the  contract  between  plaintiff 
and  Babcock,  the  relation  of  principal  and  agent  was  created,  and 
it  was  for  the  fulfillment  of  his  obligations  as  agent  that  defend- 
ants became  responsible.  The  relation  was  subsequently  changed 
into  that  of  vendor  and  vendee,  and  for  the  performance  of  Babcock's 
obligations  under  this  relation,  defendants  did  not  assume  to  be 
responsible.  Also,  because  .the  relation  created  by  the  contract 
between  plaintiff  and  Babcock  has  never  been  terminated.  And 
because  no  demand  was  made  by  plaintiff  of  Babcock  to  account  for 
the  money  received,  or  for  the  return  of  the  machines  unsold. 

The  referee  ordered  judgment  against  defendants  for  $1,059.54, 
and  from  that  judgment  the  defendants  appeal. 

D.  O'Brien,  for  appellants. 

CharUs  D.  Wright  and  James  F.  Starhuck,  for  respondent. 

MuLLiiS",  P.  J.  I  will  proceed  and  consider  in  the  first  place  the 
objections  made  by  the  defendants'  counsel  to  any  recovery  in  the 
action  against  the  sureties.  These  are,  Ist.  That  while  the  agree- 
ment, the  performance  of  which  was  guaranteed  by  defendants, 
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created  the  relation  of  principal  and  agent  between  the  parties,  the 
relation  was  subsequently  changed,  without  the  consent  of  the 
defendant,  to  that  of  vendor  and  vendee,  and  such  a  change  in 
the  relation  of  the  parties  discharged  the  sureties. 

The  plaintiff,  by  its  contract  with  Babcock,  made  him  its 
agent  for  the  sale  of  the  machiiAs  manufactured  by  it;  to  render 
defendants  liable  for  his  acts,  they  must  be  acts  done  as  agent>  and 
not  in  any  other  character  or  capacity. 

The  referee  finds  that  all  the  property  mentioned  in  the  complaint 
and  charged  in  plaintiff's  account  against  Babcock  was  treated  as  a 
sale  and  delivery  to  Babcock  by  plaintiff,  at  the  dates  mentioned,  and 
the  absolute  title  passed  from  plaintiff  to  Babcock  at  the  time  of  the 
delivery  aforesaid.  Had  the  property  been  delivered  to  Babcock  as 
agent,  the  title  would  have  remained  in  the  plaintiff,  and  in  case  of  a 
fraudulent  or  unauthorized  disposition  of  it  or  its  proceeds,  the 
plaintiff  could  follow  and  reclaim  it  and  in  that  way  protect  the 
defendants.  But  when  Babcock  got  title  as  purchaser,  the  plaintiffs 
could  no  longer  claim  the  title,  and  Babcock  could  at  pleasure  trans- 
fer it  or  its  proceeds  to  any  third  person  discharged  from. any  claim 
or  lien  of  the  plaintiff. 

Thus  one  of  the  greatest  securities  that  the  defendants  had  of 
protection  against  loss  was  taken  from  them,  and  ihdir  liability 
largely  increased  without  their  knowledge  or  consent  It  is  an 
elementary  principle  in  the  law  of  suretyships,  that  the  obligation 
of  the  surety  is  not  to  be  increased  or  extended  without  his  consent. 
It  seems  to  me  it  has  been  done  i^  this  case,  and  that  the  defendants 
were  discharged  from  their  contract 

We  do  not  know  upon  what  evidence  the  referee  relies  to  support 
the  foregoing  finding.  I  am  unable  to  find  any  evidence  to  authorize 
the  findings  except  the  manner  in  which  the  books  of  the  plaintiff 
were  kept  in  which  Babcock  was  charged  with  the  machines,  etc., 
delivered  to  him  and  credited  with  notes  received  for  such  machines 
and  property.  This  evidence  alone  would  not  justify  the  finding 
that  the  relation  of  principal  and  agent  had  been  abandoned,  and 
that  of  vendor  and  vendee  substituted.  I  apprehend  the  accounts 
between  principal  and  agent  are  quite  uniformly  kept  in  that  way 
without  intending  thereby  to  treat  the  agent  as  the  purchaser. 

I  see  no  way  that  we  can  get  rid  of  the  finding.  So  far  as  it  is  a 
conclusion  of  law  and  not  excepted  to,  it  becomes  the  law  of  the 
case  and  is  not  reversable  by  this  court.    But  as  it  is  possible  that 
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upon  another  trial  there  may  be  a  different  finding  upon  this  ques- 
tion, it  is  proper  that  we  should  consider  some  of  the  questions 
presented  by  this  appeal  and  which  must  be  passed  upon  on  the 
next  trial. 

Then  are  the  defendants  liable  for  the  money  lent  by  the 
plaintiff  to  Babcock?  We  are  ol* opinion  that  they  are  not.  The 
defendants  are  liable  only  for  property  delivered  to  Babcock  to  be 
sold  by  him  as  the  agent  of  the  plaintiff  or  the  proceeds  received 
from  such  sales.  The  money  loaned  became  the  property  of  Babcock. 
It  was  no  longer  the  property  of  the  plaintiff;  Babcock  was  at  liberty 
to  use  it  for  any  purpose  he  deemed  proper.  In  dealing  with  it  he 
was  dealing  with  his  own  property.  Plaintiff  was  not  bound  by  the 
contract  to  pay  Babcock  wages  or  his  expenses.  All  expenses  attending 
the  sale  of  the  machines,  etc.,  were  to  be  borne  by  Babcock.  There  was, 
therefore,  no  legitimate  purpose  connected  with  the  agency  for 
which  the  money  could  be  received  and  applied  as  the  money  of  the 
plaintiff. 

It  is  said  in  Burge  on  Sur.  40,  that  the  obligation  of  the 
surety  is  not  to  be  extended  to  any  other  subject,  person  or  time 
than  is  expressed  or  necessarily  included  in  it.  A  few  cases  will 
illustrate  the  rigor  with  which  the  courts  have  applied  this  principle. 
When  the  guaranty  is  to  re-imburse  to  the  plaintiff  so  much  as  he 
shall  expend  in  doing  certain  work,  he  cannot  recover  for  money 
expended  in  doing  the  work  himsell  P.  47.  A  bond  given  for 
a  security  for  a  collection  of  customs  was  held  not  to  apply  to 
moneys  collected  under  a  law  levying  a  new  duty  on  coals  passed 
after  the  bond  was  given.  Burge  on  Sur.  49;  Tell  on  Ouar.  92.  A 
defendant  guaranteed  to  pay  for  such  gold  as  the  plaintiff  might  supply 
to  a  working  goldsmith  for  the  purposes  of  his  trade,  and  the  plaintiff 
discounted  bills  of  exchange  for  the  goldsmith  and  furnished  the 
amount  of  the  bills  partly  in  money  and  partly  in  gold;  the  trans- 
action was  held  not  within  the  terms  of  the  guaranty,  and  that  the 
surety  was  not  liable  even  for  the  amount  of  the  gold  supplied, 
though  supplied  in  the  way  of  his  business.  Evans  v.  Whyle,  6  Bing. 
485. 

A  surety  for  moneys  collected  by  an  overseer  is  not  liable  for  a 
sum  borrowed  by  the  overseer  and  applied  by  him  to  parochial  uses, 
as  an  overseer  has  no  authority  to  borrow  money.  For  further 
illustration  of  the  strictness  with  which  the  principle  has  been 
applied,  see  Burge  on  Sur.  50-73 ;    Ludlow  v.  Simond,  2  Caines' 
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Cae.  1 ;  Walsh  y.  Bailie,  10  Johns.  180 ;  Penoyer  v.  Watson,  16  id.  100 ; 
Gates  V.  McKee,  13  If .  Y.  232 ;  Man?Mttan  Gas-Light  Co.  v.  Ely,  39 
Barh.  174;  Stewart  y.Ranney,  26  How.  279 ;  Rochester  City  Bank 
V.  Elwood,  21  N.  Y.  88. 

The  same  principle  that  releases  the  defendants  from  liability  for 
the  money  releases  them  from  liability  for  the  horse,  wagon  and 
bob-sleigh.  The  word  *'  attachmen  t ''  used  in  the  contract  does  not,  as 
defined  by  lexicographers,  embrace  thread  and  oil,  and  some  other 
items  for  which  the  plaintiff  has  been  allowed  to  recover ;  if  the 
word  has  a  meaning  amongst  those  engaged  in  the  manufacture  and 
sale  of  sewing  machines  that  would  embrace  ^^  these  articles,''  it 
should  have  been  proved ;  not  being  proved  we  must  give  the  word 
its  popular  meaning,  and  thus  defined,  the  thread,  etc.,  must  be 
excluded. 

But  by  the  contract  Babcock  was  bound  to  account  not  only  for 
"  ail  machines  but  all  other  property  put  into  his  hands  by  said  com- 
pany.*' The  thread,  etc.,  is  undoubtedly  covered  by  this  clause  of 
the  contract,  and  if  it  was  received  by  Babcock  in  his  capacity  as 
agent,  defendants  are  properly  chargeable  for  his  neglect  to  account 
for  it 

Bepairs  were  properly  chargeable  to  defendants  if  they  were  ren- 
dered necessary  by  reason  of  damage  to  the  machines  delivered  to 
Babcock,  not  arising  from  any  fault  or  neglect  of  the  company  or 
the  result  of  ordinary  wear  and  tear  of  business,  and  the  referee 
having  found  in  favor  of  plaintiff  for  such  repairs,  we  must  assume 
that  such  allowance  is  the  amount  of  damages  to  which  the  plaintiff 
was  justly  entitled. 

The  defendants  were  properly  charged  for  the  machines  delivered 
to' Babcock  from  McPherson.  McPherson  was  an  agent  of  the  com- 
pany and  held  the  machines  in  that  capacity.  When,  therefore, 
they  were  transferred  by  McPherson  to  Babcock,  with  the  consent 
of  the  company,  it  was  to  all  intents  and  purposes  the  same  as  if 
delivered  from  the  company's  oflSce.  The  consent  of  Babcock  to 
receive  them,  and  that  they  should  be  charged  to  him,  is  prima  fade 
evidence  of  a  delivery. 

The  defendants  are  liable  for  the  amount  of  the  Oardner  and 
demons  and  Weaver  notes,  gnaranteed  by  Babcock.  The  plaintiff 
was  not  bound  to  accept  and  give  Babcock  credit  for  notes  not 
indorsed  by  him,  nor  would  defendants  have  been  liable  except  for 
paper  so  \ndorsed.    But  the  guaranty  is  that  the  defendants  shall 
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be  liable  for  all  sums  due  or  owing  by  said  Babcock  to  plaintiff,  bj 
note,  account,  indorsement  or  otherwise.  The  note  having  been 
given  for  a  machine  sold,  it  is  within  the  scope  of  the  defendants' 
contract,  and  they  were  liable  for  the  amount  of  the  note. 

The  notes  of  Harris  Hnlbert  and  Bums  were  delivered  to  the 
plaintiff  about  the  1st  of  January,  1873,  and  not  accepted  by  the 
company,  because  they  were  not  negotiable  and  not  payable  in 
money.  Babcock  and  the  defendants  were  liable  for  the  machines, 
and  were  not  entitled  to  credit  for  the  notes. 

The  notes  of  Smith,  Lewis  and  Wnght  were  never  accepted  by 
the  company,  but  taken  back  by  Babcock,  and  the  notes  paid  to  him 
er  the  machines  taken  back.  These  notes  it  is  said  had  upon  their 
backs  a  memorandum  signed  by  the  payees  that  said  notes  were 
payable  in  money,  wood,  lumber  or  coal,  to  be  delivered  at  Carthage. 
.  If  this  was  an  entry  that  the  maker  could  insist  on  as  a  modifica- 
tion of  the  contract,  the  notes  were  such  as  plaintiff  was  not  bound 
to  receive,  and  defendants  were  liable  for  the  price  of  the  machines. 

The  defendants  are  entitled  to  credit  for  the  notes  of  Benjamin 
and  Hardy,  as  they  were  delivered  to  plaintiff  and  no  reason 
assigned  why  they  should  not  be  credited.  If  credited,  then  de- 
fendants become  liable  for  Babcock  as  indorser  thereon. 

Neither  demand  of  performance  of  the  principal  nor  notice  of 
his  default  to  the  defendants  was  necessary  before  plaintiff  could 
maintain  this  action  against  the  defendants.  2  Am.  Lead.  Gas. 
56,  61,  78,  84,  86,  96,  and  cases  cited. 

As  a  new  trial  becomes  indispensable  by  reason  of  the  finding  of 
the  referee,  I  have  not  considered  the  exceptions  taken  by  defend- 
ants' counsel  to  the  rulings  of  the  referee  on  the  trial. 

Judgment  reversed  and  new  trial  ordered  before  another  referee, 
costs  to  abide  event. 

Judgment  reversed  and  new  trial  ordered. 
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JjAwyeb  y.  Loohis^  appellant 

MaUeioui  proseetUion — tohen  UUea-^  probaUe  catue — tnaUee  —  JBhideMe,  I  ^  ^7tt 

Ab  action  for  malidoas  prosecution  will  not  lie  for  merely  suing  out  a  waria&t 
for  the  arrest  of  plaintiff  without  service  of  it ;  and  evidence  that  the  de- 
fendahi 'dTrecied  the  officer  who  held  the  warrant  to  serve  it,  is  admissible. 

A,  while  attending  a  fair,  left  his  buggy  near  the  fair  grounds,  and  upon  search* 
ing  for  it  could  not  find  it,  and  was  told  by  persons  on  the  ground,  that  B 
had  hitched  his  horse  to  it  and  driven  off,  and  that  B  was  a  hard  case.     A  * 

afterward  made  numerous  inquiries  for  the  buggy,  but  could  hear  nothing 
from  it,  and  was  then  advised  by  counsel  that  the  act  of  B  was  larceny, 
and  he  should  procure  a  warrant  for  B's  arrest.  The  warrant  was  obtained 
and  placed  in  the  hands  of  a  conatable.  A  was  afterward  told  that  B  denied 
having  taken  the  buggy,  and  claimed  that  it  was  taken  by  a  servant  of 
his  (B's)  brother.  A  afterward  found  his  buggy  on  the  fair  ground.  In  an 
action  by  B  against  A  for  malicious  prosecution,  the  evidence  tended  to 
show,  that  more  than  a  month  after  the  warrant  was  issued,  A  called  on  the 
constable,  and  finding  the  warrant  had  not  been  served,  insisted  on  its  being 
served,  and  B  was  accordingly  arrested.  But  A  denied  that  he  insisted  on 
the  arrest.  Hddt  that  the  question  of  probable  cause  was  properly  submit- 
ted to  the  jury. 

In  an  action  for  malicious  prosecution^  malice  is  inferable  from  a  want  of 
probable  cause,  and,  therefore,  it  is  .inadmissible  on  the  trial  to  ask  the  de- 
fendant whether,  in  procuring  a  warrant  for  the  plaintiff's  arrest,  he  acted 
without  malice.  Malice  can  only  be  rebutted  by  facts  which  show  or  tend 
to  show  probable  cause. 

Appeal  from  a  judgment  at  circuit  in  £avor  of  plaintifil  The 
action  was  brought  by  Luther  Lawyer  against  Joshua  S.  Loomis. 

In  September^  1870^  the  defendant  attended  the  agricultural  fair  at 
Watertown,  in  the  county  of  Jefferson,  having  with  him  a  horse  for 
exhibition  at  said  fair,  and  a  skeleton  buggy  in  which  he  rode.  The 
horse  was  unhitched  from  the  buggy,  and  it  was  left  near  the  stable 
on  said  fair  ground.  In  the  afternoon  of  the  second  day  of  the 
fair,  the  8th  of  September,  the  defendant  missed  his  buggy,  and  after 
making  search  for  it  on  the  grounds  and  not  finding  it,  he  inquired 
of  persons  on  the  grounds  whether  they  had  seen  it,  and  he  was  told 
that  a  man  by  the  name  of  Lawyer  had  hitched  his  horse  to  it  and 
driven  it  off  the  grounds,  and  that  Lawyer  was  a  hard  case,  or  some- 
thing to  that  effect.  From  the  information  so  received  by  him  he 
came  to  the  conclusion  and  believed  that  the  plaintiff  was  the  man 
who  had  taken  the  buggy.  He  then  went  into  the  city  and  inquired 
Vol.  Ill,  N.  T.  Kkp.  —  60 
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at  the  hotels  for  the  buggy  and  for  the  plaintiff,  and  could  get  no 
information  of  either.  He  then  called  on  counsel,  stated  to  them 
the  loss  of  the  buggy  and  the  information  received,  and  asked  for 
adyice  as  to  how  he  should  proceed  to  recover  it,  and  was  advised 
that  the  taking  was  larceny,  and  that  he  should  go  to  a  justice  of 
the  peace  and  take  out  a  warrant  for  the  arrest  of  the  plaintiff  for 
the  felonious  taking  and  also  a  search  warrant  to  obtain  possession 
of  it  He  believed  the  advice  so  given  and  acted  upon  it  in  good 
faith.  He  had  never  seen  plaintiff  before  that  time,  and  was  not 
actuated  by  malice  in  proceeding  against  him.  He  returned  home 
in  the  evening  of  the  8th  September,  and  the  next  morning  went  to 
a  justice's  office  and  procured  a  warrant  for  the  arrest  of  the  plain- 
tiff, and  also  a  search  warrant,  and  delivered  the  same  to  a  constable 
to  be  served. 

Defendant  returned  to  Watertown  the  same  day  and  was  told  that 
plaintiff  denied  having  taken  the  buggy,  and  he  claimed  it  was  taken 
by  a  colored  servant  of  his  (plaintiff's)  brother.  In  the  afternoon  of 
the  same  day  defendant  found  his  buggy  on  the  fair  ground. 

It  appeared  in  evidence  that,  on  the  12th  of  October,  1870,  more 
than  a  month  after  the  warrants  wer^  delivered  to  the  officer^ 
the  defendant  called  on  the  constable  holding  them  and  upon 
the  justice  who  issued  them,  and  inquired  whether  the  warrant 
for  the  plaintiff's  arrest  had  been  served,  and  was  told  that  it 
had  noi^  and  that  it  ought  not  to  be  served.  He  insisted  that 
it  must  be  served,  and  that  the  constable  should  proceed  and 
arrest  the  plaintiff  and  notify  him  when  to  appear  before  the 
justice.  The  constable  arrested  the  plaintiff  the  same  day  and 
notified  defendant  to  appear  before  the  justice  to  attend  the  hearing 
of  said  matter.  The  defendant  told  the  constable  that  he  would 
attend  before  the  justice  in  a  short  time,  but  failing  to  appear  at 
such  time  the  justice  discharged  the  plaintiff.  In  a  short  time  after- 
ward the  plaintiff  appeared.  The  defendant  denied  having  directed 
the  arrest  on  the  12th  October,  or  that  he  complained  to  the  justice 
and  constable  of  the  neglect  of  duty  in  making  the  arrest  as  those 
officers  testified  he  did.  Witnesses  were  called  to  impeach  the  char- 
acter of  the  defendant,  and  others  were  called  to  sustain  him. 

The  defendant's  counsel  objected  to  the  admission  in  evidence  of 
the  conversation  between  thp  defendant  and  the  justice  and  consta- 
ble on  the  12th  October,  when  defendant  directed  the  arrest ;  the 
objection  was  overruled  and  defendant's  counsel  excepted. 
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Defendant's  counsel  moyed  for  a  nonsuit  on  the  ground  that  plain- 
tiff had  failed  to  show  want  of  probable  cause  fol:  the  institution 
of  these  proceedings  against  plaintiff. 

The  court  denied  the  motion,  holding  that  it  was,  under  the  cir- 
cumstances of  the  case,  a  question  for  the  jury,  and  he  should  sub- 
mit it  to  them,  and  to  this  ruling  the  defendant's  counsel  excepted. 
The  court  instructed  the  jury  that  if  they  found  that  the  prosecu- 
tion was  malicious  they  might  award  exemplary  damages  to  the 
plaintiff,  and  to  this  instruction  defendant's  counsel  excepted.  The 
jury  found  a  verdict  for  plaintiff  for  $75,  for  which  sum  with  costs 
a  judgment  against  the  defendant  was  entered,  and  from  it  the 
defendant  appeals. 

Hamfnond  dt  Whiting,  for  appellant. 

C.  H,  Walts  and  F.  W.  Hubbard,  for  respondent 

MuLLiK,  P.  J.  If  the  defendant  had  done  nothing  toward  pro- 
curing the  arrest  of  the  plaintiff,  after  the  delivery  of  the  warrants 
to  the  constable,  on  the  9th  of  September,  it  would  have  been  the  duty 
of  the  judge  at  the  circuit  to  have  nonsuited  the  plaintiff,  as  there 
was  sufficient  evidence  of  probable  cause  to  justify  him  in  institu- 
ting the  prosecution  for  the  larceny  of  the  buggy.  He  did  not  stop 
at  that  stage  of  the  proofing,  but  more  than  a  month  afterward 
and  after  he  had  learned  not  only  that  the  plaintiff  did  not  take  the 
buggy  .but  another  person  did  take  it,  and  after  he  had  got  it  back 
into  his  possession  he  insisted  upon  the  arrest  of  the  plaintiff,  and 
it  was  made  accordingly. 

The  evidence  of  the  conversation  between  defendant  and  the  jus- 
tice and  constable,  at  the  time  the  order  to  arrest  was  given,  was 
objected  to  as  incompetent,  because  it  was  after  the  warrant  was 
issued  and  delivered  to  the  constable  to  be  served.  If  an  action  for 
malicious  prosecution  lay  for  procuring  a  warrant  for  the  arrest  of 
a  person  without  service  of  it,  the  objection  would  be  available,  but 
until  the  arrest  of  the  party  the  proceeding  is  not  begun,  and  the 
requirement  that  the  prosecution  must  be  terminated  by  the  dis- 
charge of  the  party  proceeded  against  before  an  action  for  malicious 
prosecution  can  be  commenced,  proves  quite  conclusively  that 
merely  suing  out  the  warrant,  without  service,  is  not  enough  to 
subject  the  prosecutor  to  liability. 
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On  the  12th  of  October  there  was  a  total  want  of  probable  caaee  for 
the  arrest,  and  the  learned  judge  was  right  in  receiving  the  eyidence. 
He  did  not  receive  it,  however,  as  bearing  on  the  question  of  proba- 
ble cause,  but  upon  the  question  of  malice,  and  consequently  upon 
the  question  of  damages.  This  error,  if  it  was  one,  did  not  prejudice 
the  defendant,  but  was  calculated  to  injure  the  plaintiff.  The 
learned  judge  was  right  in  refusing  to  nonsuit  the  plaintiff  because 
he  had  failed  to  prove  a  want  of  probable  cause. 

The  defendant  was  the  principal  if  not  the  only  witness  who  tes- 
tified to  the  matters  relied  on  to  establish  probable  cause,  and  as 
evidence  was  given  tending  to  show  him  unworthy  of  credit,  it  was 
for  the  jury  to  say  whether  any  statement  made  by  him  on  that  sub- 
ject was  to  be  believed.  If  none  was  believed,  the  defense  in  that 
respect  wholly  failed.  It  was  the  duty,  therefore,  of  the  court  to 
submit  the  whole  case  to  the  jury. 

Whether  there  was  malice  was  a  question  for  the  jury.  And  if  I 
am  right  in  supposing  that  the  acts  and  declarations  of  the  defend- 
ant on  the  l'2th  October  were  properly  received  in  evidence,  malice 
was  established,  and  if  there  was  no  probable  cause,  malice  is  infer- 
able from  the  want  of  it. 

The  defendant's  counsel  proposed  to  ask  the  defendant  whether  in 
procuring  the  warrant  he  acted  without  malice.  The  question  was 
objected  to  by  plaintiff's  counsel,  and  rejected,  and  defendant's 
counsel  excepted.  It  was  for  the  jury  to  saf  whether  the  defendant 
acted  maliciously,  and  to  allow  the  question  would  be  substituting 
the  witness  in  place  of  the  jury  to  determine  one  of  the  most  import- 
ant questions  in  the  cause.  When  the  intent  with  which  an  act  is 
done  forms  an  essential  element  of  it,  the  actor  may,  as  a  general 
rule,  be  asked  whether  he  did  the  act  with  such  intent  Doing  an 
act  maliciously  is  equivalent  to  doing  it  with  a  malicious  intent.  If 
this  is  a  case  in  which  the  defendant  was  entitled  to  deny  the  intent, 
the  evidence  offered  should  have  been  received. 

Proof  of  malice,  however  intense  it  may  be,  will  not  dispense  with 
proof  of  the  absence  of  probable  cause.  But  malice  may  be  inferred 
from  the  absence  of  probable  cause.  When,  therefore,  the  jury  find 
the  absence  of  probable  cause,  malice  or  a  malicious  intent  is  estab- 
lished ;  proof  of  want  of  malice  is,  therefore,  immaterial  in  a  case 
where  want  of  probable  cause  is  found.  There  cannot  be  a  total 
absence  of  malice  in  a  case  in  which  want  of  probable  cause  is  estab- 
lished.   It  is  not  necessary  to  consider  whether  the  evidence  of  the 
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absence  of  malice  would  be  admissible  when  the  plaintiff  gaye  eyi- 
dence  tending  to  proye  express  malice.  Malice  can  only  be  rebntted 
by  facts  which  show,  or  tend  to  show,  probable  cause. 

In  Fiedler  r.  Darrien,  50  N.  Y.  437,  the  defendant  resisted  a 
recoyery  in  ejectment,  on  the  ground  that  the  deed  under  which 
plaintiff  claimed  was  a  mortgage,  and  that  it  was  yoid  for  usury 
On  the  trial  the  plaintiff's  counsel  offered  to  ask  the  plaintiff  whethei 
he  intended  to  take  usury.  I  infer  &om  the  case  that  the  eyidence 
was  excluded  on  the  trial,  and  the  court  of  appeals  held  that  it  was 
excluded  properly.  Taking  more  than  seyen  per  cent  constituted 
usury,  and  the  law  inferred  the  intent  from  the  terms  of  the  con- 
traci^  and  an  intent  not  to  yiolate  the  statute  could  not  be  other- 
wise proyed.  I  cannot  discoyer  any  distinction  in  principle 
between  that  case  and  this.  Malice  is  inferred  from  want  of  proba- 
ble cause,  the  want  of  probable  cause  must  be  established  by  the 
tacU  surrounding  the  transaction.  A  case  of  want  of  probable 
cause,  without  malice,  would  hefelo  de  se.    The  thing  is  impossible. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


BooKSTAYEB  et  ah  T.  Jatne  et  aty^  appellants. 
Woidence — parol  agremMM  — failure  of  eonHderatian. 

In  an  action  upon  a  promissory  note  payable  to  the  order  of  defendant,  and 
indorsed  by  him  to  plaintifb,  heid  that  it  was  incompetent  to  show  an  oral 
agreement  between  plaintiffs  and  defendant  at  the  time  of  the  transfer, 
whereby  the  former  were  to  discontinue  a  pending  suit  by  them  against 
the  maker  and  apply  the  note  npon  the  debt  sued  upon,  and  renew  the 
note  when  due,  which  agreement  plaintiffs  did  not  fulfill.  Such  evidence 
would  be  no  defense  to  the  defendant  in  the  absence  of  an  allegation  of 
damages  sustained  and  a  counter-claim. 

Appeal  from  a  judgment  at  circuit  rendered  in  &yor  of  plaintiffs. 
The  action  was  brought  by  William  Bookstayer,  Hiram  J.  Dwight 
Miner,  Edwin  Isham,  Oeorge  Bradley  and  William  O'Neil,  against 
William  Glenny  and  B.  O.  Jayne,  upon  a  promissory  note  for  $4,000, 

*  The  case  of  Bookataoer  ▼.  (Ttenny,  anU,  p.  Z4B,  was  brought  upon  irotes  given  at  the 
tame  time  with  the  ones  mentioned  in  this  suit,  and  a.  similsr  defense  was  sustained. 
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made  February  11^  1873,  by  defendant  Glenny,  payable  in  three 
months  to  the  order  of  defendant  Jayne,  and  indorsed  by  Jayne  to 
plaintiffs.  The  answer  alleged  that  the  consideration  of  the  indorse- 
ment was  the  agreement  of  the  plaintiffs  to  discontinue  a  pending 
suit  by  plaintiffs  against  Olenny,  and  after  crediting  the  note  on  the 
debt  sued  upon,  to  make  such  adrances  as  might  be  necessary  to 
carry  Glenny  through  a  period  of  business  embarrassment,  and  an 
agreement  to  renew  the  note  when  due.  The  answer  alleged  that 
plaintifiis  had  not  fulfilled  their  agreement.  On  the  trial,  the  eyi-. 
dence,  which  was  oral,  offered  to  support  the  answer  was  excluded, 
and  the  Court  directed  a  verdict  in  plaintiffs'  &yor  for  the  amount 
of  the  note.  The  defendants  appealed  from  the  judgment  to  this 
court. 

Walter  W.  HoUy  for  appellant  When  the  principal  contract  is 
oral,  and  a  written  instrument  is  executed  in  part  performance  of 
the  parol  agreement,  the  contract  is  not  merged  in  the  writing,  and 
the  parol  agreement  is  neither  superseded  nor  extinguished.  John- 
son V.  Rathorny  3  Eeyes,  126;  Hutching  v.  Hebbard,  34  N.  Y.  24; 
Barker  y.  Bradley,  42  id.  316.  It  may  always  be  shown  by  parol 
what  consideration  was  paid  or  agreed  to  be  paid  by  the  indorsee  to 
the  indorser,  for  the  purpose  of  fixing  the  extent  of  the  liability. 
Brown  y.  Mott,  7  Johns.  361;  Bramen  y.  ffessy  13  id.  52;  Munn  y. 
Commission  Co.,  15  id.  44;  Cram  y,  Hendricks,  t  Wend.  669;  Ingalls 
T.  Lee,  9  Barb.  647;  Herrick  y.  Carman,  10  Johns.  224;  Comstock 
y.  Hoag,  5  Wend.  600. 

An  agreement  may  be  shown  by  parol  by  which  the  second  indorser 
may  be  liable  to  the  first  indorser.  Moore  y.  Cross,  19  N.  Y.  227 ; 
Phelps  y.  Vischer,  50  id.  69.  See,  also,  Seymour  v.  Cowing,  1  Eeyes, 
632;  Benton  y.  Martin,  52  N.  Y.  670;  Kasson  y.  Smith,  8  Wend. 
437;  Rochester  y.  Taylor,  23  Barb.  18 ;  Small  r.  Smith,  1  Denio,  583; 
Wardell  y.  Howell,  9  Wend.  176.  When  the  consideration  of  the 
indorsement  is  the  executory  agreement  of  the  indorser,  such  agree- 
ment may  be  shown,  and  a  breach  of  such  agreement  may  defeat 
recoyery.  Petry  y.  Christy,  19  Johns.  53 ;  Sherman  v.  White,  How. 
App.  Gas.  29,  39 ;  Sawyer  y.  ChamJ>ers,  44  Barb.  42. 

John  Gansonj  for  respondents,  cited  Hoare  y.  Cfraham,  3  Camp. 
57 ;  Fell  y.  Hawkins,  8  Taunt.  92 ;  2  Pars,  on  Bills  and  Notes, 
603-506. 


APBIL  TERM,  1874.  399 


O'Neill  T.  New  York  Central  and  Hudson  River  Bailroad  Ck>. 

Gilbert,  J.  The  legal  effect  of  an  indorsement  of  a  bill  or  note 
cannot  be  controlled  or  varied  by  parol  evidence.  It  is  as  much 
within  the  protection  of  the  rale  which  forbids  the  introduction  of 
such  evidence  as  the  language  of  a  written  contract  Campbell  v. 
Hodgson,  Gow.  74 ;  Home  v.  Oraham,  3  Camp.  57 ;  Pollock  v.  Brad- 
bury, 8  Moore's  P.  C.  C.  227;  Salnwn  v.  Webby  3  H.  L.  Cas.  510 ; 
Barry  v.  Ransoniy  12  N.  Y.  462.  The  court,  therefore,  properly 
rejected  the  evidence  offered  of  the  alleged  agreement  to  renew  the 
note. 

With  respect  to  the  other  agreements  alleged,  namely,  that  the 
pending  action  should  be  discontinued,  and  that  the  note  in  suit 
should  be  applied  in  payment  of  the  debt  due  from  the  maker  to 
the  plaintiffs,  they  were  entirely  collateral  to  the  contract  sued  on, 
and  constituted  no  defense  in  the  absence  of  an  allegation  of  dam- 
ages sustained. 

It  does  not  appear  from  the  answer  that  the  indorser  was  in  any 
way  interested  in  having  the  agreements  enforced,  or  that  he  has  sus- 
tained any  damages  in  consequence  of  the  alleged  breach.  If  the 
facts  offered  to  be  proved  were  available  to  the  defendant,  he  should 
have  set  them  up  as  a  counter-claim.  Not  having  done  so,  the  evi- 
dence was  inadmissible.  Another  answer  is,  that  the  maker  of  the 
note  was  a  party  to  the  agreement  alleged,  and  he  makes  no  defense. 
If  the  defendant  has  any  cause  of  action  against  the  plaintiffs  he 
must  seek  his  remedy  in  an  appropriate  form. 

The  defense  founded  on  the  proceedings  in  bankruptcy  was  prop- 
erly waived  on  the  argument 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


O'Neill  v.  New  Yoek  CBirrEAL  akd  Hudson  Rivbb  Railroad 

CoMPAKT,'  appellant. 

Sale  and  delivery — presumption  of  title  —  Statute  of  frauds — diS^feery  and 
acceptance  —  Common  carrier — goods  awaiting  transportation. 

Where  the  contract  is  that  the  seller  of  goods  shall  deliver  them  to  a  carrier 
to  he  transported  to  the  buyer,  and  they  are  delivered  accordingly,  if  the 
goods  are  afterward  lost,  the  legal  presumption  is  that  the  buyer  is  the 
owner,  and  entitled  to  sue  for  such  loss. 


\ 
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Cider,  purchased  by  (he  plaintiff  by  a  parol  contract  by  which  it  was  to  be 
delivered  to  the  defendant  —  a  railroad  company  —  for  transportation,  was, 
after  being  put  into  his  own  casks,  and  thus  separated  and  identified,  deliv- 
ered to  the  defendant,  and  while  in  its  freight  depot  awaiting  transporta- 
tion a  part  of  it  was  destroyed  by  fire.  HM,  that  the  contract  of  sale  being 
by  parol,  was  not  valid  as  an  executory  contract  without  proof  of  an 
acceptance  and  receipt  of  part  of  the  goods.  But  the  plaintiff  having,  after 
a  portion  of  the  cider  had  been  destroyed,  received  and  accepted  the  residue 
thereof,  and  paid  the  price  of  the  whole  ;  KM,  that  these  facts  were  sufil- 
cient  to  take  the  case  out  of  the  statute  of  frauds,  and  to  give  to  the  plain- 
tiff a  right  of  action  for  the  value  of  the  goods  lost. 

Hdd,  also,  that  the  property  was  not  in  the  possession  of  the  defendant  as  a 
warehouseman,  but  as  a  common  carrier,  and  that  the  law  fixed  its  liability 
as  such. 

Appeal  from  a  judgment  rendered  by  the  connty  court  of  Monroe 
county,  upon  an  order  denying  a  motion  for  a  new  trial 

The  action  was  brought  by  Edward  J.  O'Neill  against  the  defend- 
ant The  complaint  contained  two  causes  of  action.  1.  For  the 
loss  of  22  barrels  and  32  gallons,  of  cider,  delivered  by  one  Tallman 
to  the  defendant  at  Fairport,  for  transportation  to  the  plaintiff  at 
Rochester.  2.  For  the  loss  of  14  iron-bound  cider  casks  belonging 
to  the  plaintiff,  and  of  646  gallons  of  cider  delivered  by  one  J.  R.  Hill 
to  the  defendant  at  Fairport,  for  transportation  to  the  plaintiff  at 
Rochester,  the  claim  for  which  cider  had  been  assigned  to  the 
plaintiff. 

The  defendant,  by  its  answer,  admitted  its  incorporation,  but 
denied  every  other  allegation  in  the  complaint  For  a  second  answer 
the  defendant  alleged  that  the  property  mentioned  in  the  complaint 
was  never  delivered  to  or  received  by  the  company,  either  as  a  com- 
mon carrier  or  otherwise ;  that  Tallman  and  Hill  were,  at  the  time 
specified  in  the  complaint,  collecting  and  drawing  to  the  defendant's 
depot  at  Fairport,  barrels  of  cider  (including  that  mentioned  in  the 
complaint),  for  the  purpose  of  having  the  same  received  by  the  com- 
pany for  transportation  whenever  the  owner  or  owners  of  said  cider 
should  thereafter  direct ;  but  that  while  it  was  being  collected  and 
drawn  to  the  said  depot,  and  before  the  owner  or  owners  had  drawn 
to  the  depot  all  the  cider  which  he  or  they  designed  to  draw  there, 
and  before  the  defendant  had  entered  into  any  contract  for  the 
transportation  thereof,  and  before  such  owner  or  owners  had  parted 
with  the  control  and  custody  thereof,  or  given  any  directions  for  the 
shipment  thereof,  the  said  depot  of  the  defendant  at  Fairport,  in 
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which  said  cider  then  was,  was  accidentally  destroyed  by  fire,  and 
said  cider  was  destroyed,  without  any  faalt  or  negligence  on  the 
part  of  the  defendant  The  defendant  further  alleged  that  the  cider 
in  the  complaint  mentioned  was  drawn  to  and  deposited  in  the  depot 
without  any  compensation  whatever  paid  or  agreed  to  be  paid  to  the 
company  for  storage ;  and  that  the  same  was  lost,  as  aforesaid,  with- 
out the  fault  of  the  defendant 

On  the  trial  the  plaintiff  gave  evidence  tending  to  show  that  he 
entered  into  a  contract  with  J.  R  Hill  for  the  purchase  of  100  bar- 
rels of  cider,  to  be  delivered  at  Rochester ;  that  Hill  should  ship  the 
same  over  the  defendant's  railroad  from  Fairport,  he  agreeing  to 
eommence  drawing  the  cider ,at  once;  that  14  casks  of  Hill's  cider 
were  drawn  to  the  defendant's  freight-house  by  his  servant  They 
were  not  marked.  That  he  drew  another  load  the  next  morning, 
and  found  the  depot  burned ;  that  it  was  the  custom  to  use  the 
depot  as  a  place  for  collecting  freight  preparatory  to  shipment ;  that 
Hill  was  accustomed  to  ship  by  car-load  of  50  casks.  It  was  proved 
that  the  plaintiff  bought  Hill's  claim  for  the  lost  cider  previous  to 
the  commencement  of  this  suit 

It  was  also  proved  that  the  plaintiff  entered  into  a  contract  with 
Talhnan  for  the  purchase  of  twenty  casks  of  cider,  to  be  thereafter 
manufactured  and  delivered  by  the  latter  to  the  former,  at  Fairport, 
upon  receipt  of  the  price  ;  that  under  this  contract  Tallman  made 
twenty  casks  of  cider,  and  commenced  drawing  the  same  from  his 
mill  at  Fairport,  preparatory  to  shipment  He  had  drawn  sixteen 
casks  when  the  depot  was  burned  and  the  cider  destroyed,  as  he 
ascertained  the  next  morning  on  arriving  at  the  depot  with  the 
remaining  four  casks.  When  Tallman  drew  the  sixteen  casks  he 
informed  the  man  in  the  depot  that  the  remainder  of  the  cider 
would  be  drawn  the  next  morning.  After  the  loss,  and  before  suit 
was  brought,  the  plaintiff  paid  Tallman  for  the  twenty  barrels  of 
cider.  Upon  this  evidence  of  payment,  the  court  allowed  the  plain- 
tiff to  amend  his  complaint,  so  as  to  claim  as  Tallman's  assignee, 
and  the  complaint  was  so  amended,  and  the  defendant  excepted. 
At  the  close  of  the  plaintiff's  evidence,  and  again  at  the  close  of  the 
evidence  on  both  sides,  the  defendant  moved  for  a  nonsuit  The 
motions  were  denied,  and  the  defendant  excepted. 

The  defendant  proved,  by  J.  R.  Hill,  the  plaintiff's  assignor,  that 
he  had  a  contract  with  the  defendant  for  shipping  over  its  road  by 
the  car  load,  which  was  fifty  casks ;  that  he  had  contracted  to  sell 
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to  the  plaintiff  and  deliver  at  Rochester  fifty  casks  of  cider ;  that  it 
was  his  intention  to  ship  this  cider  at  one  time,  and  in  one  car,  and 
that  he  instinicted  his  servant  so  to  inform  the  defendant's  agent ; 
which  message  was  proved  to  have  been  delivered  in  substance. 
The  defendant  also  proved  by  its  agents  that  they  never  received 
any  of  the  cider  for  shipment ;  also,  that  the  freight-house  was  used 
as  a  place  for  collecting  property  preparatory  to  shipment 

The  jury  found  a  verdict  in  favor  of  the  plaintiff.  The  court 
directed  a  stay  of  proceedings  to  make  a  case  and  exceptions.  The 
case  and  exceptions  were  subsequently  brought  on  for  argument, 
upon  the  defendant's  motion  for  a  new  trial.  The  court  overruled 
the  exceptions,  denied  the  motion  for  a^new  trial,  and  ordered  judg- 
ment for  the  plaintiff  upon  the  verdict 

Edward  Harris^  for  appellant  The  contract  with  Tallman  was 
executory,  and  no  title  passed  without  acceptance  of  delivery.  Burt 
V.  Butcher^  34  N.  Y.  493 ;  Dexter  v.  Norton,  47  id.  62 ;  Comfort  v. 
Kiersted,  26  Barb.  472;  Newcomb  v.  Cranier,  9  id.  402;  Gerard  v. 
Prouty,  34  id.  454.  See,  also.  Fitch  v.  Beach,  15  Wend.  221 ;  Krulder  v. 
Ellison,  47  N.  Y.  36.  The  liability  of  a  carrier  does  not  attach  until 
he  has  received  the  goods,  to  forward  presently.  2  Redf.  on  Railw. 
46,  §  156 ;  Rogers  v.  Wheeler,  52  N.  Y.  262.  Nor  had  the  defend- 
ant received  the  Tallman  cider  as  a  common  carrier. 

D,  C.  Feely,  for  respondent 

Gilbert,  J.  The  first  question  relates  to  the  cider  purchased  of 
Tallman.  By  a  contract  for  the  sale  of  specific  goods,  the  property 
immediately  vests  in  the  buyer,  and  a  right  of  action  for  the  price 
in  the  seller,  unless  a  contrary  intention  exists.  The  question  in 
such  cases  is  one  of  intention.  The  agreement  is  just  what  the  par- 
ties intended  to  make  it  If  that  intention  is  clearly  manifested, 
cedit  questio.  Terry  v.  Wheeler,  24  N".  Y.  620 ;  Kimberly  v.  Patchin, 
19  id.  330 ;  Russell  v.  Oarrington,  42  id.  118 ;  Benj.  on  Sales  (2d  ed.), 
227.  When  the  contract  is  that  the  seller  shall  deliver  the  goods  to 
a  carrier  to  be  transported  to  the  buyer,  and  they  have  been 
delivered  accordingly,  if  the  goods  are  afterward  lost,  the  legal  pre- 
sumption is  that  the  buyer  is  the  owner,  and  entitled  to  sue  for 
such  loss. 

In  this  case  the  cider  was  put  in  the  plaintiff's  casks.    It  was 
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thus  ascertained  — in  other  words,  separated  and  identified.  If  the 
contract  had  been  in  writing,  therefore,  there  could  have  been  no 
question  that  the  title  had  vested  in  the  plaintiff  before  the  loss. 
Cases  ^;?ra;  Krulder  y.  Ellison^  ¥1  N.  Y.  36.  But  the  contract 
rested  in  parol,  and  for  that  reason  was  not  valid  as  an  executory 
contract  without  proof  of  an  acceptance  and  receipt  of  part  of  the 
goods.    2  R  S.  136. 

After  a  portion  of  the  goods  had  been  destroyed,  the  plaintiff 
received  the  residue  thereof,  and  paid  the  price  of  the  whole.  We 
think  these  facts  are  quite  sufficient  to  take  the. case  out  of  the 
statute  cited,  and  to  give  to  the  plaintiff  a  right  of  action  for  the 
goods  lost  Those  facts  were  conclusive  evidence  between  the  par- 
ties to  the  sale,  that  the  goods  had  been  accepted,  and  it  does  not 
lie  in  the  mouth  of  the  defendant  to  make  a  contrary  averment 

With  respect  to  the  cider  purchased  of  Hill  there  is  no  question 
made  that  the  title  was  in  him  at  the  time  of  the  loss.  He  made  a 
formal  assignment  of  his  claim  for  such  loss  to  the  plaintiff. 

It  is  claimed,  however,  that  this  cider  was  in  possession  of  the 
defendant  as  warehouseman.  We  think  the  evidence  does  not  war- 
rant that  inference.  The  cider  was  delivered  solely  for  the  purpose 
of  being  transported  to  the  plaintiff.  The  evidence  that  it  was 
received  to  be  stored  until  ordered  to  be  sent  to  its  destination  is 
exceedingly  slight,  but  the  question  arising  upon  it  has  been  deter- 
mined by  the  jury,  under  proper  instructions  from  the  court  We 
perceive  no  ground  for  disturbing  this  verdict  Indeed,  we  think 
the  law  fixed  the  liability  of  the  defendant  as  that  of  common  car- 
rier. Ang.  on  Carr.,  §  29 ;  Rogers  v.  Wheeler ^  62  N.  Y.  262 ;  EdaaU 
V.  a  &  A.  R,  R.,  etc.,  Co.,  50  id.  661. 

The  judgment  and  order  denying  a  new  trial  should  be  affirmed, 
with  costs. 

.    Judgment  and  order  affirmed. 
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Gates  y.  Beeoheb,  appellant^  et  al 

OammMan  to  take  tutimany — objections  to  mode  of  oxectUing — Promiuory 

notes — demand  of  payment — notice  of  protest. 

Where  an  objection  to  the  mode  in  which  a  commission  to  take  testimony  has 
been  executed  exists,  the  proper  remedy  is  by  motion,  at  chambers  or  at 
special  term,  to  suppress  the  deposition  or  to  send  back  the  commission  ; 
such  a  motion  should  not  be  entertained  at  the  trial. 

A  personal  demand 'of  payment  of  a  promissory  note  made  by  a  partnership 
firm  need  not  be  made  upon  each  partner.    A  demand  upon  one  is  sufficient. 

A  notary's  certificate  of  the  protest  of  a  note,  in  the  usual  form,  contains  all 
the  information  which  it  is  necessary  to  give  an  indorser,  and  sending  him 
a  copy  of  such  certificate  should,  in  the  absence  of  any  evidence  by  him,  be 
deemed  a  good  and  sufficient  notice. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
verdict  of  a  jury. 

The  action  was  brought  by  l^athaniel  i£.  Gates  against  William 
Beecher  and  others,  upon  a  promissory  note  made  by  the  firm  of 
Bassett,  Beecher  &  Go.  for  $800,  dated  May  31, 1870,  payable,  with 
use,  two  years  from  date,  to  Julius  H.  Gates  or  bearer,  and  indorsed 
by  the  defendant  William  Beecher. 

George  E.  Bassett  was  one  of  the  firm  of  Bassett,  Beecher  &  Go. 
The  place  of  business  of  the  firm  was  at  Brookfield,  Madison 
county,  and  Bassett  resided  there  when  the  note  fell  due,  in  June, 
1872.  In  June,  1871,  the  firm  were  thrown  into  bankruptcy,  but 
there  was  never  any  formal  dissolution  of  the  partnership.  When 
the  note  matured,  the  defendant  Beecher  resided  at  Orwell,  Oswego 
county.  On  the  3d  of  June,  1872,  when  the  note  fell  due,  the 
notary  presented  it  for  payment  at  the  last  place  of  business  of  the 
firm,  in  Brookfield,  but  found  no  member  of  the  firm  there.  On 
his  return,  the  same  day,  he  met,  in  Brookfield,  Geo.  R.  Bassett, 
presented  the  note  to  him  and  demanded  payment,  which  was  re* 
fused.  He  then  protested  it,  and  on  the  same  day  mailed  notice  of 
protest  to  William  Beecher,  at. Orwell,  paying  postage  thereon. 
This  was  done  by  inclosing  a  copy  of  the  notary's  certificate  of  pro- 
test in  the  usual  form.  Beecher,  in  his  answer,  denied  the  receipt  of 
any  notice  of  protest,  and  annexed  his  affidavit  under  the  statute. 

On  the  trial,  the  defendant's  counsel  having  stated  that  he  did 
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not  wish  to  go  to  the  jury  on  any  question,  the  court  directed  the 
jury  to  find  a  verdict  for  the  plaintiff. 

Wm.  Beecher  was  the  only  defendant  who  appeared,  and  he  alone 
appealed  from  the  judgment. 

B.  Be^ley,  for  appellant 

A.  M,  Beardsley,  for  respondent 

Gilbert,  J.  On  the  trial  the  defendant  objected  to  the  reading 
of  the  deposition  of  a  witness  taken  upon  commission,  on  the 
ground  that  the  sixteenth,  being  the  last  cross-interrogatory,  had 
not  been  answered.  That  interrogatory  was, "  Do  you  know  any 
other  matter  or  thing  that  will  tend  to  the  benefit  of  the  defend- 
ant?*' The  fifteenth  cross-interrogatory  required  the  witness  to 
state  what  he  knew  of  an  arrangement  that  had  been  made  for  one 
Bassett  to  be  at  a  place  other  thap  TTtica  on  June  3, 1872,  and  the 
witness  answered,  that  he  had  no  knowledge  of  any  such  arrange- 
ment. On  the  line  below  this  answer,  between  it  and  the  sixteenth 
cross-interrogatory,  appeared  these  words,  "  and  further  deponent 
knoweth  not,"  followed  by  the  signature  of  the  witness,  as  if  made 
at  the  end  of  his  deposition.  The  circuit  judge  allowed  the  deposi- 
tion to  be  read.  No  doubt  he  concluded,  from  an  inspection  of  the 
deposition,  that  the  words  last  quoted  were,  in  fact,  an  answer  to 
the  last  cross-interrogatory,  and  were  misplaced  by  mistake.  In 
this  we  think  the  judge  was  correct  The  words  were  in  no  sense 
responsive  to  the  fifteenth,  but  were  at  least  pertinent  to  the  six- 
teenth cross-  interrogatory,  and  being  followed  immediately  by  the 
signature  of  the  witness,  the  inference  that  they  were  in  fkct  an 
answer  to  that  is  a  reasonable  one.  The  answer  was  not  as  full  as 
it  should  have  been,  but,  as  the  objection  was  not  put  upon  that 
ground,  the  defendant  cannot  raise  it  here. 

Moreover,  we  think  that,  where  an  objection  of  this  kind  to  the 
mode  in  which  a  commission  has  been  executed  exists,  the  proper 
remedy  is  by  motion  at  chambers,  or  at  special  term,  to  suppress 
the  deposition,  or  to  send  back  the  commission,  and  that  such  a 
motion  should  not  be  entertained  at  the  trial.  Union  Bank  of  San- 
dusky  V.  Torreyy  2  Abb.  269 ;  Burrill  v.  WcUertown  Bank,  51  Barb. 
106 ;  Terry  v.  McMel,  58  id.  244 ;  Rust  v.  :Eckler,  41  If .  Y.  497 ; 
2  Wait's  Pr.  704. 
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The  defendant  was  dnly  charged  as  indorser ;  the  note  was  made 
by  a  partnership ;  the  partnership  had  become  bankrupt  and  ceased 
its  business.  On  the  day  the  note  fell  due  it  was  presented  at  the 
last  place  of  business  of  the  makers,  in  Brookfield,  Madison  county, 
but  neither  of  the  partners,  or  any  one  representing  them,  was  there. 
One  of  them  resided  in  Brookfield,  the  others  in  Orwell,  Oswego 
county.  ^On  the  same  day  payment  was  demanded  of  one  of  the 
partners  personally.  It  is  now  contended,  that  a  personal  demand 
of  payment  upon  each  partner  was  necessary.  We  think  the  rule 
of 'law  is,  that  a  demand  of  one  of  seyeral  persons  whose  liability 
to  pay  a  promissory  note  is  that  of  partners  is  sufficient.  Partners 
are  in  legal  contemplation  one  person.  A  notice  to  one  is  a  notice 
to  all,  and  a  refusal  to  pay  by  one  is  a  refusal  by  all.  1  Pars,  on 
Notes  &  Bills,  362 ;  Edw.  on  Bills,  120. 

Notice  of  the  non-payment  of  the  note  was  given  to  the  defend- 
ant by  sending  to  him  a  copy  of  the  notary's  certificate  of  the  pro- 
test of  the  note  in  the  usual  form.  This  certificate  contained  all 
the  information  which  it  is  necessary  to  give  the  indorser,  in  order 
to  charge  him  (Edw.  on  Bills,  598,  etc.),  and  in  the  absence  of 
any  evidence  by  the  defendant,  should  be  deemed  a  good  and  suffi- 
cient notice. 

The  judgment,  therefore,  must  be  affirmed. 

Judgment  afflrmed. 


PuROELL  y.  Jaycox  et  al,  appellants. 

Vmdor  and  purehcuer — fight  to  return  goods — liability  for  loee — Principal 

and  agent, 

PlAintiff  purchased  of  defendants  a  barrel  of  gin,  and  it  was  delivered  to  him. 
Plaintiff,  claiming  that  it  was  deficient  in  quantity,  shipped  it  back  to  the 
vendors  by  railroad,  notifying  them  that  he  had  done  so.  He  afterward 
allowed  judgment  to  be  taken  against  him  by  default,  in  an  action  against 
him  for  the  price.  The  railroad  company  delivered  the  returned  cask  to 
a  cartman  whom  the  defendants  usually  employed,  and  it  was  by  him  brought 
to  their  store.  Defendants  refused  to  receive  it,  and  directed  the  same  cart- 
man  to  carry  it  back  to  the  railroad  depot.  This  he  failed  to  do,  and  the  cask 
was  lost.  HMt  that  the  defendants  were  not  liable  for  its  value,  the  cart- 
man  not  being  their  agent  as  to  the  transaction  in  question,  and  the  loss 
being  occasioned  by  the  plaintiff's  own  unauthorised  act. 


APRIL  TEEM,  1874.  407 


Porcell  ▼.  Jayoox. 


Held,  also,  that  the  plaintiff  having  sent  the  gin  back  in  the  aheence  of  rights 
and  wlthoat  authority  from  the  defendants,  all  the  agencies  which  he 
employed  for  that  purpose  mast  be  treated  as  his  own. 

Appeal  from  a  judgment  entered  upon  a  verdict.  The  action 
was  brought  by  John  Purcell  against  John  M.  Jaycox  and  others^ 
to  recover  the  value  of  a  barrel  of  gin,  the  property  of  the  plaintiflEL 

The  plaintiff,  a  retail  merchant  at  Elmira,  in  November,  1870, 
ordered  a  barrel  of  gin  of  the  defendants,  who  are  wholesale  liquor 
merchants  at  Syracuse,  and  they  sent  it  to  him  on  a  credit  of  two 
yionths,  the  price  being  $114.30.  On  the  arrival  of  the  gin  at 
Elmira,  the  plaintiff  examined  it,  and,  claiming  that  it  was  defici- 
ent in  quantity,  shipped  it  back  to  the  defendants  by  railroad,  and 
informed  them  of  such  shipment.  The  defendants  notified  the 
plaintiff  that  they  would  not  receive  the  gin  back,  and  that  it  was 
at  the  Binghamton  railroad  depot  subject  to  his  order.  They  also 
notified  their  employee4i  not  to  receive  it.  When  the  cask  came  back 
to  Syracuse,  one  Holbrook,  a  cartman  who  carted  goods  for  the 
defendants  by  the  load,  with  his  own  cart  and  horse  took  it  upon 
his  cart,  gave  his  receipt  for  it,  and  proceeded  with  it  to  the  store  of 
the  defendants.  The  latter  refused  to  receive  it,  and  directed  Hol- 
brook to  return  it  to  the  depot  where  he  received  it.  This  he  did 
not  do,  and  it  has  never  since  been  found.  On  the  21st  of  January, 
1868,  after  the  term  of  credit  had  expired,  the  defendants  brought 
an  action  against  the  plaintiff  to  recover  the  price  of  the  gin,  and 
recovered  a  judgment  for  $130,  which  the  plaintiff  paid,  upon  the 
assurance  of  the  defendants  that  they  had  re-shipped  the  gin  to  him. 
This  action  was  brought  to  recover  back  from  the  defendants  the 
sum  so  paid,  the  complaint  alleging  that  at  the  time  of  said  pay- 
ment the  defendants  had  not  re-shipped  the  barrel  of  gin  to  the 
plaintiff,  and  on  request  had  neglected  and  refused  to  deliver  the 
same.    The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $148.72. 

Hunt  &  Oreen^  for  appellants. 

Ruger  &  Jennet/y  for  respondent. 

Gilbert,  J.  When  this  case  was  before  the  court  on  the  former 
occasion,  a  new  trial  was  granted  on  the  ground  that  the  gin  having 
been  delivered  to  an  agent  of  the  defendants  who  was  authorized  to 
take  it  for  the  purpose  of  transporting  it  to  their  store,  it  was  incum- 
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bent  on  them  to  show  that  the  lo8S,of  ifc  occurred  without  fault  on 
their  part,  notwithstanding  they  rightfully  refused  to  receive  it. 

On  the  last  trial  the  evidence  was  uncontradicted,  that  upon  the 
arrival  of  the  gin  at  the  store  of  the  defendants,  they  refused  to 
receive  it,  and  sent  it  back  to  the  railroad  depot  by  the  same  cart- 
man  who  took  it  from  that  place.  The  cartman  testified  that  he 
delivered  it  at  the  depot  immediately.  Other  witnesses,  employees 
of  the  railroad  company,  gave  evidence  tending  to  prove  that  in 
point  of  facfc  the  cartman  did  not  carry  the  gin  back  to  the  depot; 
and  the  jury  must  have  so  found,  for  otherwise  their  verdict  mugt 
have  been  for  the  defendants.  Are  the  defendants  liable  ?  If  they 
are,  it  will  be  for  a  loss  occasioned  by  the  plaintifPs  own  act,  which 
he  had  no  right  to  do,  and  without  fault  on  their  part  The  facts 
are  that  the  plaintiff  purchased  the  gin  in  question  of  the  defend- 
ants, and  it  was  delivered  to  him.  The  plaintiff,  however,  assorted 
a  right  to  return  the  gin  because  it  was  deficient  in  quantity,  which 
claim  he  afterward  abandoned  by  allowing  judgment  by  default  in 
an  action  brought  against  him  for  the  price,  and  paying  the  same. 
Meantime,  he  had  sent  the  gin  back  to  the  defendants  by  railroad. 
It  was  delivered  by  the  railroad  company  to  a  cartman  whom  the 
defendants  usually  employed,  and  by  him  brought  to  their  store. 
The  defendants,  without  allowing  it  to  be  removed  from  the  cart, 
sent  it  back  by  the  same  cartman  to  the  railroad  depot  from  whence 
he  took  it. 

It  was  held  on  the  former  occasion  that  the  railroad  company  had 
a  right  to  treat  the  cartman  as  the  agent  of  the  defendants,  and 
authorized  to  receive  the  gin  for  the  purpose  of  transporting  it  to 
their  Store.  No  doubt  that  was  correct.  Nor  is  it  necessary  to  dis- 
pute the  general  doctrine  that  a  principal  is  liable  to  third  persons 
for  the  frauds,  malfeasances  and  torts,  or  misfeasances  and  omissions 
of  duty  of  his  agent  in  the  course  of  his  employment.  The  diffi- 
culty is  that  the  cartman  was  not  the  agent  of  the  defendants  quoad 
the  transaction  in  question.  He  was  not  employed  by  them  to 
receive  the  gin,  and  the  implied  authority  arising  &om  bis  acts  and 
conduct  on  previous  occasions,  which  the  defendants  had  sanctioned, 
extended  no  further  than  to  protect  the  railroad  company  against 
liability  for  delivering  the  gin  to  him.  The  plaintiff  had  no  right 
to  cause  that  delivery  to  be  made.  By  doing  so  in  the  absence  of 
right,  and  without  authority  from  the  defendants,  all  the  agencies 
which  he  employed  for  that  purpose  must  be  treated  as  his  own,  for 
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otherwise  he  would  be  permitted  to  take  adyantage  of  his  own 

wrong.    And,  surely,  his  having  no  right  to  return  the  gin  to  the 

defendants,  was  equivalent  to  express  notice  that  no  person  was 

authorized  to  receive  it  on  their  behalf.    The  defendants  owed  him 

no  duty,  certainly  not  beyond  that  of   sending  the  gin  back  by  the 

same  person,  who  had  come  into  possession  of  it  solelj  by  his  own 

acts,  and  without  any  authority  from  them.    For  these  reasons  we 

think  the  defendants  are  not  liable. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 

costs  to  abide  the  event. 

New  trial  granted. 


Bush  v.  Trustees  op  Geneva. 

Municipal  corporations  —  Negligence — obstruction  in  village  street — Notice, 

A  crosswalk  In  a  village  was  properly  constructed  for  ordinary  purposes,  but 
in  consequence  of  the  walk  being  flooded  with  water  by  reason  of  snow  and 
ice  in  the  gutter,  some  person,  without  the  authority  of  the  corporation,  had 
placed  a  plank  over  the  gutter,  extending  from  the  curb-stone  to  the  cross- 
ing, which  was  used  by  foot-passengers.  The  corporation  had  no  notice  of 
its  being  there.  While  the  plaintiff  was  crossing  the  street,  her  foot  was 
caught  under  the  plank,  and  she  received  an  injury.  The  evidence  showed  that 
the  injury  was  caused  by  the  mere  accident  of  some  persons  stepping  on  one 
end  of  the  plank  and  throwing  the  other  up  at  the  moment  the  plaintiff 
attempted  to  step  upon  it.  Held,  that  the  village  was  not  liable  on  the 
ground  of  negligence. 

Reld,  also,  that  the  fact  that  two  of  the  village  trustees  saw  the  plank  while 
passing  along  the  street,  was  not  notice  to  the  corporation  even  that  the 
plank  was  there,  much  less  that  it  rendered  the  street  dangerous. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at  the  general 
term  after  nonsuit  at  the  Ontario  circuit  in  February,  1873. 

The  action  was  brought  by  Maria  Bush  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff,  by  reason  of  the  negli- 
gence of  the  defendants. 

The  complaint  contained  two  causes  of  action.  The  first  it  is 
unnecessary  to  mention,  as  it  seems  to  have  been  abandoned  on  the 
trial,  and  is  not  noticed  in  the  opinion  of  the  court.  The  second 
was  for  an  injury  received  by  the  plaintiff*  on  the  30th  of  March, 
1870,  in  a  public  street  in  the  village  of  Geneva,  by  means  of  a  loose 
plank  upon  one  of  the  crosswalks,  whereby  her  'ankle  was  dislo- 
cated, and  her  knee-joint  permanently  injured.  The  answer  denied 
Vol,  III,  N.  Y.  Rep.  —  62 
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any  negligence  on  the  part  of  the  defendants,  and  set  up  the  defense 
of  contAbutory  negligence  on  the  part  of  the  plaintiff. 

On  the  trial,  the  plaintiff  proved  that  on  the  30th  of  March,  1870, 
as  she  was  crossing  Seneca  street  in  Geneva,  in  the  evening,  her  foot 
was  caught  under  a  plank  which  extended  from  the  curb-stone  to 
the  crosswal]£  over  the  gutter,  by  means  of  which  she  was  thrown 
upon  the  sidewalk  and  sustained  the  injuries  complained  of  in  the 
second  count.  It  was  shown  that  this  plank  was  placed  in  the 
street  as  early  as  the  3d  of  March,  1870 ;  that  the  gutter  was  then 
full  of  ice  and  snow,  so  that  the  water  ran  over  the  sidewalk, 
and  the  plank  was  placed  there  by  some  one  to  enable  people  to 
pass  over ;  that  this  was  the  only  time  the  plaintiff  had  passed  over 
it  before  the  night  in  question ;  that  previous  to  the  occurrence  of 
the  accident,  the  gutter  was  clear  of  ice  and  snow ;  that  on  the 
evening  of  the  30th  of  March,  1870,  when  she  crossed  again,  the 
plank,  which  had  been  suffered  to  lie  there,  was  partly  turned  off 
the  crosswalk,  so  that  two  persons,  walking  in  advance  of  the 
plaintiff,  stepped  upon  one  end  of  it  and  threw  the  other  up,  and 
the  plaintiff's  foot  caught  under  it  and  she  was  thrown  down.  The 
plaintiff  testified  that  she  was  not  thinking  of  any  obstruction,  or 
expecting  to  find  any ;  that  she  had  no  idea  the  plank  remained 
there,  and  did  not  see  it,  until  the  two  persons  stepped  upon  it  and 
raised  it,  and  caught  her  foot;  that  the  snow  was  all  gone,  and 
there  was  no  occasion  for  the  plank  remaining ;  that  it  had  been 
turned  around  since  she  previously  passed  over  it,  otherwise  no 
accident  would  have  happened ;  that  the  president  of  the  village, 
and  one  of  the  trustees,  passed  over  this  crosswalk  several  times 
while  the  plank  was  there. 

At  the  close  of  the  plaintiff's  evidence,  the  defendant  moved  for  a 
nonsuit,  on  the  grounds  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  not  removing  the  plank  when  she  first  saw  it,  on  the 
3d  of  March ;  that  there  was  nothing  in  the  village  charter  requir- 
ing the  trustees  to  remove  it,  and  that  the  fact  of  the  plank  being 
there  was  not  brought  to  the  notice  of  any  oflScer  of  the  village. 

The  court  granted  the  motion,  and  refused  to  submit  any  ques- 
tion to  the  jury.  The  plaintiff  excepted,  and  the  court  ordered  the 
exceptions  to  be  heard  at  the  general  term. 

E,  0.  Lapham,  for  plaintiff.  It  was  the  duty  of  the  defendants  to 
so  construct  the  crosswalk  that  the  water  would  pass  under  it,  and 
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if  OTerflowed,  making  the  use  of  the  plank  necessary,  to  cause  the 
same  to  be  removed,  when  the  occasion  for  its  use  had  passed. 
Village  of  Geneva  Charter,  Laws  1855,  chap.  502f ;  Hines  v.  City 
of  LockporL  60  Barb.  378 ;  Mosey  v.  City  of  Troy,  61  id.  580 ; 
BIlis  V.  Village  of  Lowville,  6  Alb.  L.  J.  Ill;  7  id.  33;  City  of 
Providence  v.  Clapp,  17  How.  (XJ.  S.)  161. 

A  municipal  corporation  is  liable  for  injuries  caused  by  obstruc- 
tions not  placed  in  a  street  by  its  authority,  after  actual  notice  or 
when,  by  lapse  of  time,  notice  will  be  presumed.  Hume  v.  Mayor  of 
New  York,  47  N.  Y.  639 ;  Davenport  v.  Euchman,  37  id.  568.  The  ques- 
tion of  contributory  negligence  was,one  for  the  jury.  It  is  always  so 
except  in  cases  free  from  all  doubt  Lyman  v.  Inhabitants  of  Amherst 
107  Mass.  339 ;  Whitaker  v.  Inhabitants  of  West  Boylston,  97  id.  273 
Frost  V.  Waltham,  12  Allen,  85 ;  Collins  v.  Council  Bluffs,  32  Iowa,  324 
Reed  v.  Northfield,  13  Pick.  94 ;  Rindge  y.  Coleraine,  11  Gray,  157 
Creed  v.  Hartman,  29  N.  Y.  591 ;  Filer  v.  JV.  Y.  Cent.  R.  R.  Co.,  49 
id.  47 ;  Shear.  &  Redf.  on  Neg.,  §  31  and  note ;  Davenport  v.  Ruckman, 
37  N.  Y.  568. 

Theodore  Sill,  for  defendants. 

Gilbert,  J.  We  think  no  negligence  on  the  part  of  the  defend- 
ants was  shown ;  there  was  no  evidence  of  any  omission  of  duty  in 
the  construction  of  the  crosswalk.  For  aught  that  appears,  it  was 
properly  constructed  for  all  ordinary  purposes.  The  overflow  which 
occasioned  the  use  of  the  plank  was  an  extraordinary  occurrence ; 
the  use  of  the  plank,  in  such  an  exigency,  was  quite  in  accordance 
with  the  habits  of  the  most  prudent  people.  No  danger  could  be 
reasonably  apprehended  from  the  use  of  it ;  no  negligence  can  be  im- 
puted upon  such  facts;  indeed,  the  evidence  shows  that  the  injury  to 
the  plaintiff  was  caused  by  the  mere  accident  of  a  person  stepping 
on  one  end  of  the  plank  at  the  moment  she  attempted  to  step  on 
the  other  end  of  it;  if  anybody  is  liable  it  is  the  persons  who 
stepped  on  the  plank,  and  not  the  village  corporation. 

Again,  the  corporation  did  not  put  the  plank  in  the  street,  and  it  had 
no  notice  of  its  being  on  the  street  The  fact  that  two  of  the  trustees 
saw  it  when  passing  along  the  street  is  not  notice  to  the  corporation, 
even,  that  the  plank  was  there,  much  less  that  it  rendered  the  street 
dangerous. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 
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Tallhai^  et  al  v.  Ebabkby,  appellant. 

Vendor  and  vendee — poMessum   by  vendor — Evidence — ffood  faiUh — when 

improper  not  ground  for  revereing  judgfMfU. 

M.  repaired  B/b  wagon ;  and  at  the  request  of  B.  plaintiffs  bought  the  wagon 
and  had  the  repairs  charged  to  them.  Plaintiffs  gave  B.  an  order  upon  M. 
for  the  wagon,  and  upon  this  order  the  wagon  was  procured  bj  B.  who  agreed 
to  paj  plaintiff^  for  the  use  of  it.  B.  kept  the  wagon  about  three  months  under 
this  arrangement,  and  then  sold  it  to  defendants.  In  an  action  to  recover  the 
value  of  the  wagon,  held,  that  the  purchase  bj  plaintifis  being  in  good  faith 
and  for  a  valuable  consideration,  they  had  a  right  to  allow  B.  to  retain 
possession  of  the  wagon  upon  an  agreement  that  compensation  should  be 
paid|  for  its  use.  Evidence  of  the  absence  of  an  intent  to  defraud  on  the 
part  of  plaintiffs  in  the  purchase  of  the  wagon  and  in  allowing  B.  to  use  for 
a  price  was  therefore  competent.  But  evidence  of  defendants'  g^d  faith, 
and  that  thej  paid  for  the  wagon,  was  immaterial. 

A  question  put  to  a  witness  which  calls  for  a  conclusion  of  law  is  objectionable, 
but  where  the  answer  to  the  question  does  not  prejudice  the  objecting  party 
it  seems  it  will  be  ground  for  reversing  the  judgment  on  appeal. 

Appeal  from  a  judgment  of  a  county  court,  affirming  a  judgment 
of  a  justice's  court,  in  favor  of  plaintiffs. 

The  plaintiffs  Fred.  Tallman  and  Edward  Miller  sued  the  de- 
fendant William  Kearney,  in  a  justice's  court,  in  the  county  of 
Onondaga,  to  recoyer  the  value  of  a  wagon  belonging  to  the  plain- 
tiffs that  the  defendant  had  converted  to  his  own  use.  The  defense 
was  a  general  denial. 

It  was  proved  on  the  part  of  the  plaintiffs  that  in  September,  1872, 
Francis  Bennett  owned  the  wagon  in  question,  and  had  left  it  at 
the  shop  of  one  Z.  B.  Mason,  of  TuUy,  in  said  county,  to  be  repaired. 
Mason  repaired  it  and  charged  therefor  $34.50.  Bennett,  after  the 
repairs  were  made,  applied  to  Miller,  one  of  the  plaintiffs,  to  pay  for 
said  repairs  and  allow  him  to  use  the  wagon.  Miller  went  with  Ben- 
nett to  Mason's  shop,  examined  the  wagon  and  told  Bennett  that  he 
would  buy  the  wagon  of  him  and  pay  the  repairs.  This  proposition 
was  accepted.  Mason  agreed  to  charge  plaintiffs  for  the  repairs, 
and  the  plaintiffs  gave  him  credit  therefor,  and  the  sale  was  com- 
pleted on  these  terms.  The  wagon  remained  in  Mason's  yard  for 
some  time,  and  then  plaintiffs  gave  Bennett  an  order  to  get  the 
wagon,  and  he  did.  get  it,  and  retained  i^  until  he  sold  it  to  the 
defendant  in  December  following.    Miller  testified  that  Bennett 
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agreed  to  pay  plaintiffs  for  the  use  of  the  wagon.  On  the  trial  the 
defendant  asked  one  of  his  witnesses  whether  acting  on  the  faith  of 
a  telegram  received  from  one  Abbott,  to  whom  he  (defendant)  had 
been  referred  by  Bennett  daring  the  negotiation  for  the  purchase 
from  Bennett  of  the  wagon  in  question,  to  ascertain  whether  Ben- 
nett owned  the  property  and  had  a  right  to  sell  it,  and  whether 
from  what  Bennett  said  he  (defendant)  purchased  and  paid  for  the 
property.  The  question  was  objected  to:  1.  As  incompetent;  2. 
Because  the  contents  of  the  telegram  were  not  shown  and  could  not 
be  introduced  as  the  basis  of  an  action  against  the  plaintiffs ;  3. 
Because  the  question  contained  two  distinct  propositions  which 
could  not  be  legally  answered  together. 

The  objections  were  sustained  and  defendant  excepted.  The 
defendant  took  a  receipt  from  Bennett  for  the  property  bought 
of  him  by  defendant,  and  this  receipt  was  offered  in  eyidence 
by  defendant,  objected  to  by  plaintiffs'  counsel  and  rejected,  and 
defendant's  counsel  excepted. 

The  witness  Miller  was  asked  whether  he  bought  the  wagon  in 
good  faith  without  intent  to  defraud  purchasers,  creditors  or  mort- 
gagees, and  whether,  in  allowing  Francis  Bennett  to  use  the  wagon, 
he  acted  in  good  faith  and  without  intent  to  defraud  creditors,  pur- 
chasers or  mortgagees.  These  questions  were  objected  to  by  defend- 
ant. The  objections  were  oyerruled,  and  defendant's  counsel 
excepted.  The  same  witness  was  asked  by  the  plaintiffs'  counsel 
whether,  ever  since  the  purchase  of  the  wagon,  the  j)lain tiffs  had 
been  entitled  to  the  possession  of  it,  and  whether  plaintiffs  had  ever 
parted  with  the  right  to  control  the  wagon. 

The  defendant's  counsel  objected  to  both  questions,  the  objec- 
tions were  oyerruled,  and  the  defendant's  counsel  excepted.  The 
witness  was  also  asked  whether,  in  allowing  Bennett  to  use  the 
wagon,  he  acted  in  good  faith  and  without  intent  to  defraud  credi- 
tors. The  defendant's  counsel  objected  to  the  question,  the  objec- 
tion was  oyerruled  and  defendant's  counsel  excepted. 

The  justice  rendered  judgment  in  fayor  of  the  plaintiff  for  $40 
besides  costs.  The  defendant  appealed  to  the  county  court  of 
Onondaga,  and  the  judgment  was  affirmed  in  that  court,  and  from 
that  judgment  the  defendant  appeals  to  this  court. 

RugeTy  Wallace  &  Jenny ^  for  appellant 

JET.  (7.  Tollman  and  Chamberlin  &  Knapp,  for  respondents. 
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MuLLiK,  P.  J.  The  purchase  Of  the  wagon  by  plaintiff  of  Bennett 
was  a  yalid  one,  and  there  was  a  sufficient  deliyerj  by  Bennett 
The  only  question  open  to  discussion  is,  whether  there  was  a  con- 
tinued change  of  possession  as  required  by  the  statute.  The  reten- 
tion of  possession  of  the  thing  sold  by  the  yendor  after  the  sale,  is 
prima  fade  fraudulent  as  to  purchasers  and  creditors  of  the  yendor. 

It  is,  howeyer,  sasceptible  of  explanation,  and  if  it  is  shown  that 
the  continuance  of  possession  in  the  yendor  was  free  from  fraud, 
and  was  upon  a  sufficient  consideration  and  for  a  purpose  which  the 
law  approyes,  the  presumption  of  fraud  is  rebutted  and  the  sale 
will  be  held  yalid.  BisseU  y.  Hopkins,  3  Cow.  166 ;  Collins  y.  Brush, 
9  Wend.  198;  Clute  y.  Mtch,  25  Barb.  428;  Gardner  y.  A  darns,  12 
Wend.  297;  AUen  y.  Cowan,  28  Barb.  99;  S.  C.,23  N.  Y.  602;  Smith 
y.  Acker,  23  Wend.  653 ;  Hanford  y.  Artcher,  4  Hill,  271 ;  Cole  y. 
White,  26  Wend.  611 ;  Thompson  y.  Blanchard,  4  N.  Y.  303. 

To  oyercome  the  presumption  of  fraud  arising  from  the  retention 
of  possession  by  the  yendor,  the  plaintiffs  testified  that  the  purchase 
of  the  wagon  was  made  in  good  faith  and  without  any  intent  to  de- 
fraud either  creditors  or  purchasers,  and  that  in  leaying  the  property 
in  Bennett's  possession,  they  had  no  intent  to  defraud.  It  was  also 
proyed  that  Bennett  agreed  to  pay  plaintiff  for  the  use.  This  proof 
authorized  the  justice  to  find  that  the  purchase  was  for  a  sufficient 
consideration  and  was  free  from  any  fraudulent  intent 

I  know  of  no  reason  why  a  purchaser  in  good  faith  and  for  a 
yaluable  consideration,  may  not  allow  the  yendor  of  property  to 
retain  possession  upon  an  agreement  to  pay  for  the  use  of  it  an 
adequate  compensation.  It  is  for  the  court  or  jury  to  say  whether 
the  transaction  is  a  mere  coyer  to  defraud  purchasers  or  to  protect 
the  property  from  the  just  claims  of  creditors.  It  will  be  borne  in 
mind,  that  the  sale  to  plaintiffs  was  in  September,  and  defendants 
did  not  purchase  until  December  following.  It  would  be  unneces- 
sarily oppressiye  to  depriye  the  yendee  of  the  right  to  allow  the 
yendor  to  use  the  property  for  an  adequate  compensation.  The 
justice  has  found  the  sale  in  this  case  to  be  free  from  fraud  and  the 
possession  of  Bennett  to  be  sufficiently  explained.  Unless,  therefore, 
there  was  some  error  committed  by  the  justice  in  his  rulings  on  the 
trial,  the  judgments  of  the  justice  and  of  the  county  court  must  be 
affirmed.  Eyidence  of  the  absence  of  intent  to  defraud  on  the  part  of 
the  plaintiffs  in  the  purchase  of  the  wagon,  and  in  allowing  Bennett 
to  nse  it  after  such  purchase  was  competent    Clark  y.  Roc/iester  d 
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Syracuse  R.  R.  Co.^  14  N.  Y.  670;  Seymour  y.  Wilson^  id.  667; 
Fiedler  y.  Darren,  60  id.  437,  443. 

Eyidence  as  to  whether  defendant  purchased  the  wagon  upon  the 
faith  of  a  telegram  from  Abbott,  and  from  what  Bennett  said,  was 
immaterial.  The  only  effect  of  it  was  to  show  that  defendant  acted 
in  good  faith  in  making  the  purchase  of  the  wagon.  His  good  faith 
was  not  in  question.  The  question  whether  plaintiffs  were  purchasers 
in  good  faith,  was  the  principal  question  in  the  case.  If  the  sale 
to  them  was  free  from  fraud,  the  defendant  could  not  acquire  title 
to  the  wagon  as  against  them  by  a  purchase  from  Bennett  The 
eyidence  was  properly  excluded. 

The  same  remarks  apply  to  the  evidence  of  the  receipt  by  Ben- 
nett, to  defendant,  for  the  price  of  the  wagon.  The  fact  that  defend- 
ant bought  and  paid  for  the  wagon  was  not  in  dispute.  At  all 
events  the  payment  of  the  price  by  him  was  proved,  independent  of 
the  receipt,  and  no  question  was  made  aboufc  it  on  the  trial. 

The  question  put  by  plaintiffs'  counsel  to  Miller,  one  of  the  plain- 
tiffs, whether  the  plaintiffs  had  been  entitled,  ever  since  their  pur- 
chase, to  the  possession  of  the  wagon,  was  objected  to,  but  the 
objection  was  overruled,  and  the  witness  answered,  *Uhey  had 
been." 

If  the  fact  was  that  plaintiffs  were  entitled,  during  all  the  time 
Bennett  had  the  use  of  the  wagon,  to  the  possession  of  it,  it 
would  be  difficult  to  ascertain  what  Bennett  got  from  plaintiffs  for 
which  he  agreed  to  pay  them  a  compensation.  If  they  were  entitled 
to  the  possession,  Bennett  was  not ;  if  not,  then  the  presumption  of 
fraud  arising  from  the  continuance  of  possession  in  Bennett  became 
a  conclusive  evidence  of  fraud. 

The  meaning  of  the  question  doubtless  was,  whether  plaintiffs  by 
the  agreement  with  Bennett  had  precluded  themselves  from  demand- 
ing at  any  time  the  return  to  them  of  the  wagon.  If  they  had  not, 
then  the  leasing  to  Bennett  was  revocable  at  any  time.  The  ques- 
tion was  objectionable,  as  calling  for  a  conclusion  of  law.  But  the 
witness  had  stated  the  agreement  between  plaintiffs  and  Bennett, 
and  his  statement  of  his  conclusions,  as  to  the  legal  operation  and 
effect  of  that  agreement,  could  not  prejudice  the  defendant. 

These  remarks  apply  to  the  question  put  to  the  same  witness  as 
to  whether  plaintiffs  had  parted  with  their  right  to  control  the 
wagon. 

These  are  the  only  exceptions  in  the  case  that  are  of  any  import- 
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ance.    There  is  one  at  folio  49  of  the  case  that  is  unintelligible  and 
cannot  be  considered. 
The  judgments  of  the  justice  and  of  the  county  court  are  affirmM. 

Judgment  affirmed. 


Rectob,  administrator,  etc.,  y.  Pibbce,  commissioner,  etc.,  appellant 

Hightoays — Uability  of  eommiasioners  for  negligence — Negligence  per  ae — 

traveling  in  dark  night  not, 

A  highway  commissioner  negligently  left  a  highway  bridge  he  had  constmcted 
in  a  dangerous  condition.  Held,  that  the  commissioner  having  undertaken 
to  build  the  bridge  was  liable  for  negligence  in  its  construction  to  those 
injured  without  fault,  although  sufficient  funds  had  not  been  put  in  his 
hands  for  the  purpose  of  building. 

Defendant's  intestate  was  killed  by  an  accident  caused  by  a  carriage  in 
which  she  was  riding  being  driven  off  a  bridge.  The  accident  took  place 
upon  a  dark  night,  and  it  was  shown  that  the  driver,  previous  to  reaching 
the  bridge,  not  being  able  to  see,  had  allowed  the  horses  to  take  their  own 
path.  Held,  that  it  was  not  negligence  per  ae  in  the  driver  to  undertake  the 
journey  in  the  night  although  very  dark,  nor  was  it  so  allowing  the  horses 
to  choose  their  way. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  at  the  Living- 
ston circuit  entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  by  Myron  H.  Rector  as  administrator, 
etc.,  of  Ella  E.  Rector,  deceased,  against  John  Pierce  as  commis- 
sioner of  highways  of  the  town  of  Mount  Morris,  to  recover  damages 
occasioned  by  the  death  of  said  Ella  E.  Rector,  the  daughter  of  the 
plaintiff,  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant on  account  of  the  improper  construction  of  a  bridge  over  a 
tail  race  on  the  highway  just  east  of  Mt.  Morris  on  the  road  leading 
to  Geneseo.  It  was  claimed  that  the  bridge  was  left  without  rail- 
ings, or  other  suitable  protection,  and  was  too  narrow  and  not 
properly  graded. 

On  the  1st  of  January,  1870,  the  deceased  left  Geneseo  with 
three  other  young  persons  in  a  carriage  with  two  horses  hired 
from  a  livery  stable  and  drove  to  Mt  Morris.  They  started  to 
return  about  half-past  seven  in  the  evening.  It  was  very  dark, 
and  the  driver,  who  was  a  young  man,  on  account  of  the  dark- 
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ness,  thought  it  best  to  leave  the  horses  to  take  their  own  course 
as  he  passed  beyond  the  lights  of  the  village.  The  evidence  leaves 
it  uncertain  how  the  accident  occurred,  but  the  horses,  wagon  and 
all  the  parties  were  precipitated  into  the  water  near  the  approach 
on  to  the  bridge  in  question ;  whether  before  entering  upon  the 
bridge  or  after  was  not  clearly  established  on  the  trial.  By  this 
accident,  the  plaintiflTs  daughter,  Ellen,  was  drowned.  She  was 
twenty  years  old,  and  would  have  been  twenty-one  in  the  following 
March. 

Much  evidence  was  given  on  the  trial  as  to  the  condition  of  the 
bridge  and  its  approaches,  and  the  question  of  plaintifTs  and  defend- 
ant's negligence  was  submitted  to  the  jury,  who  found  a  verdict  for 
the  plaintiff  for  $1,500  damages. 

Several  exceptions  were  taken  by  the  defendant's  counsel  on  the 
trial,  and  to  the  charge  of  the  judge,  which,  so  far  as  they  are 
material,  are  noticed  in  the  opinion  of  the  court. 

George  F.  Danforthy  for  appellant  Defendant  was  not  liable,  in 
a  private  action,  for  neglect  to  keep  the  highway  in  repair,  unless 
funds  were  furnished.  Barttett  v.  OrosieTy  17  Johns.  389 ;  Qarling- 
house  V.  Jacobs,  29  N.  Y.  297 ;  Robinson  v.  Chamberlainy  34  id.  389  ; 
Harrington  v.  Village  of  Coming,  51  Barb.  413 ;  Weet  v.  Trustees 
of  Brochporty  16  N.  Y.  115;  Hov&r  v.  BarJchoof  44  id.  115.  On 
the  question  of  contributory  negligence  he  cited  Murdoch  v. 
Warwick,  4  Gray,  178;  Titus  v.  Northbridge,  97  Mass.  258; 
Hutchins  v.  Bostony  id.  272;  Fogg  v.  Ndhant,  98  id.  578. 

J.  B.  A  dams y  for  respondent 

Morgan,  J.  The  justice  who  tried  this  action,  properly  decided 
that  the  defendant,  as  commissioner  of  highways,  having  undertaken 
to  rebuild  the  bridge  in  question,  was  liable  for  negligence  in  its 
construction  to  those  who  were  injured  thereby  without  their  fault, 
although  sufficient  funds  had  not  been  put  into  his  hands  for  that 
purpose.  It  was  doubtless  competent  for  the  plaintiff  to  show  that 
the  town  had  put  funds  in  the  defendant's  hands  to  rebuild  the 
bridge,  if  the  negligence  charged  had  been  the  neglect  of  the  de- 
fendant to  rebuild  it  when  it  was  required  to  be  rebuilt  for  the 
safety  of  travelers ;  but  when,  as  in  this  case,  the  negligence  charged 
was  misfeasance  or  want  of  care  in  its  construction,  the  want  of 
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funds  would  be  no  defense  to  the  action.  Shephard  v.  Lincoln,  17 
Wend.  250;  Adsit  y.  Brady,  4  Hill,  630;  Robinson  v.  Chamberlain, 
34  N.  Y.  389 ;  Shearm.  &  Redf.  on  Neg.,  §  168. 

The  plaintiflE  was  allowed  to  prove  how  much  it  wotdd  cost  to  build 
a  sufficient  railing,  to  which  there  was  an  objection  and  exception ;  he 
was  also  allowed  to  prove  the  tax-roll  of  the  town  of  Mt.  Morris,  for 
1869.  The  defendant  objected ;  objection  overruled  and  defendant 
excepted.  In  my  opinion  the  cost  of  building  a  railing  was  material 
upon  the  question  of  defendant's  omission  to  perform  his  duty  in  pro- 
viding for  the  safety  of  travelers.  The  jury  might  have  excused  him 
if  the  expense  had  been  considerable  and  it  had  required  consider- 
able time  to  finish  it  The  work  was  commenced  in  September,  1869, 
and  the  mason  work  completed  in  November  following.  There 
was  then  a  claim  made  by  the  defendant  that  it  was  the  duty  of  the 
village  of  Mi  Morris  to  do  the  filling  in,  and  there  was  some  delay 
before  the  earth  was  filled  in ;  so  that,  in  fact,  the  bridge  was  thrown 
open  to  travel  on  the  last  of  November.  This  accident  occurred  on 
the  Ist  day  of  January  thereafter. 

It  is  doubtless  to  be  assumed  that  the  bridge  might  properly  be 
thrown  open  for  travel  before  railings  were  completed,  if  suitable 
signals  had  been  provided  to  warn  travelers  of  danger.  ^  These  im- 
provements require  time.  The  duty  of  the  defendant  in  finishing 
up  the  work,  and  providing  suitable  guards,  would  depend  upon 
circumstances.  And  the  cost  and  funds  in  his  hands  at  the  time 
were  matters  to  be  taken  into  consideration  by  the  jury  in  determin- 
ing the  defendant's  neglect  of  duty  in  this  respect. 

When  the  question  is  one  of  negligent  omission  of  duty  by  a 
public  officer,  all  the  circumstances  under  which  the  omission  oc- 
curred should  be  taken  into  consideration  by  the  jury  to  aid  them 
in  determining  it.  If,  however,  the  evidence  was  immaterial,  I  do 
not  think  the  defendant  was  prejudiced  by  it.  It  was  claimed,  as 
already  intimated,  that  after  the  mason  work  was  completed,  the 
duty  of  filling  in  and  erecting  proper  guards  belonged  to  the  cor- 
poration of  Mt.  Morris.  That  there  is  no  ground  for  this  claim  is 
too  apparent  to  require  any  further  examination  than  a  reference  to 
the  act  of  incorporation.  Laws  of  1855,  chap.  498,  §  7.  The  village 
authorities  have  no  control  or  supervision  whatever  over  the  high- 
way bridges  in  the  village. 

The  most  important  question,  in  my  opinion,  is,  whether  it  could 
be  assumed  upon  the  evidence,  that  the  accident  occurred  through 
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the  defendant's  negligence,  without  fault  of  the  driver.  It  is  con- 
ceded that  if  the  driver  was  negligent,  and  his  negligence  concurred 
in  that  of  the  defendant  in  occassioning  the  injury,  the  action  can- 
not he  maintained.  If  it  was  a  question  for  the  jury,  doubtless  their 
finding  cannot  be  reversed  by  this  court.  There  was  some  contra- 
dictory evidence  as  to  the  driver's  mismanagement  of  the  team  as 
they  left  the  hotel  and  before  he  reached  the  more  dangerous  part 
of  the  road.  If  the  case  depended  upon  this  contradictory  evidence, 
the  finding  of  the  jury  in  favor  of  the  plaintiff  would  be  final.  But 
if  it  was  negligence  per  se  for  the  driver  to  leave  the  horses  to  take 
their  own  course  upon  this  part  of  the  public  highway  when  it  wa^ 
too  dark  for  him  to  see  the  road  so  as  to  guide  them  properly  on  the 
way,  then  the  plaintiff  should  have  been  nonsuited;  unless  his 
counsel  is  mistaken  in  conceding  that  the  driver's  negligence  would 
be  a  bar  to  the  action. 

In  this  connection  it  may  be  proper  to  say  that  if  the  horses 
had  kept  the  traveled  part  of  the  road,  there  is  no  probability 
that  the  accident  would  have  occurred.  Was  it  common  prudence 
to  trust  the  horses  to  find  the  way  ?  The  confidence  of  the  driver 
in  the  horses  was  evidently  misplaced;  but  it  may  be  said  that 
if  the  road  had  been  properly  guarded  and  the  bridge  properly 
guarded,  they  would  probably  have  passed  over  it  in  safety. 
There  is  no  evidence  that  a  horse  can  see  to  find  his  way,  when  the 
driver  cannot  see.  If,  however,  a  horse  is  familiar  with  the  way,  he 
may  generally  be  depended  upon  to  find  it  even  when  it  is  too  dark 
to  see  it  There  is  no  evidence  that  the  horses  were  used  to  travel 
on  this  road,  and  it  was,  to  say  the  least,  presumptuous  in  those 
young  people  to  depend  upon  the  sagacity  of  the  horses  to  escape 
the  perils  of  a  ride  from  Mount  Morris  to  Geneseo  when  it  was  too 
dark  to  see  the  road.  In  Murdock  v.  Inhabitants  of  Warwick,  4 
Gray,  178,  it  was  held  that  when  the  vicious  habits  of  the  horse 
contributed  to  the  accident  the  plaintiff  could  not  recover. 

In  Fogg  v.  Inhabitants  of  Nahant,  98  Mass.  578,  at  the  time  of 
the  accident  and  for  sometime  before,  the  horses  were  out  of  control 
of  the  driver,  and  there  was  nothing  to  show  but  for  this  fact  the 
accident  would  have  happened ;  and  it  was  held  that  the  town  was 
not  liable,  although  the  place  was  dangerous.  Due  care  on  the  part 
of  the  driver  required  him  to  keep  control  of  his  horses. 

Greater  care  is  perhaps  required  of  a  person  of  defective  sight  in 
traveling  upon  a  public   highway,  but    not  extraordinary  care. 
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Shearm.  &  Bedf.  on  Neg.^  supra,  §  413.  It  seems  to  have  been 
established  by  the  decision  of  the  court  in  Davenport  y.  Rtcck- 
man,  10  Bosw.  20 ;  S.  C,  on  appeal,  37  N.  Y.  668,  that  a  blind 
trayeler  has  a  right  to  presume,  and  to  act  upon  the  presumption, 
that  a  highway  in  constant  use  is  reasonably  safe  for  ordinary  travel. 
The  travelers  in  this  case  were  not  blind,  but  might  as  well  have 
been  so.  They  started  out  in  a  dark  night  when  they  could  not  see 
their  way.  Judge  Huirr,  in  Davenport  v.  Ruckman,  supra,  thought 
a  person  might  drive  or  walk  in  the  darkness  of  the  night,  relying 
upon  the  belief  that  the  corporation  had  performed  its  duty  and 
that  the  street  or  walk  was  in  safe  condition. 

If  this  is  a  correct  statement  of  the  law  as  applied  to  public  high- 
ways in  this  country,  it  cannot  be  charged  as  matter  of  law  that  the 
driver  in  the  case  at  bar  was  guilty  of  negligence  per  se  in  under- 
taking a  I'ourney  from  Mt.  Morris  to  Geneseo  in  the  night  time, 
although  too  dark  for  him  to  see  his  way.  It  follows,  I  think,  that 
if  he  could  prudently  undertake  the  journey,  it  was  not  per  se  negli- 
gence for  him  to  trust  the  horses  to  find  the  traveled  part  of  the 
road.  This  was  his  only  safety  if  the  law  permitted  him  to  ride 
without  a  lantern,  depending  upon  a  good  road. 

I  do  not  think  we  can  say  in  the  light  of  these  authorities,  that  a 
traveler  is  negligent  jt?«r  se  for  trusting  himself  to  his  horses  upon 
the  public  highway,  in  the  darkest  night,  when  the  jury  can  decide, 
upon  the  evidence,  that  the  accident  complained  of  was  occasioned 
by  a  diversion  of  his  horses  into  a  bad  part  of  the  road,  which  the 
commissioners  of  highways  were  bound  to  repair. 

I  have  looked  over  the  exceptions  to  the  charge  and  fail  to  find  any 
which  can  be  available  to  the  defendant  I  should  have  been  better 
satisfied  if  the  judge  had  charged  directly  as  defendant  requested  in 
his  fourth  proposition,  that  if  there  was  want  of  care  or  negligence 
of  the  driver  without  which  the  accident  would  not  have  occurred, 
or  if  there  was  any  want  of  care  on  the  part  of  the  driver  which 
contributed  to  the  accident,  the  plaintiflf  cannot  recover.  This  was 
declined  except  as  already  charged,  to  which  there  was  an  exception. 
I  think,  however,  the  judge  had  charged  the  same  way  already  and 
it  cannot  be  error  to  refuse  to  repeat  it  It  was  certainly  an  import- 
ant proposition  to  the  defendant,  and  if  good  law,  as  to  which  there 
may  be  doubt,  might  have  been  repeated  with  propriety  in  this  case. 

Other  questions  are  discussed  by  the  defendant's  counsel  as  to  the 
rule  of  damages  in  this  class  of  actions.    I  do  not  perceive  any  error 
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in  the  charge  in  this  respect.  The  jury  were  told  that  the  plaintiff 
was  only  entitled  to  a  pecuniary  compensation  for  the  loss  of  his 
daughter ;  but  it  is  well  settled  that  the  jury,  in  this  class  of  actions, 
have  a  very  great  latitude  in  fixing  the  amount.  No  authority  is 
cited  to  show  that  the  amount  is  to  be  confined  to  the  loss  of  ser- 
vice of  the  child  during  her  minority.  The  exception  should  be 
overruled  and  judgment  affirmed. 

Judgm&nt  affirmed. 


Easteblt  v.  Barber. 

Indortement — accommodation    indornri — when    eo-mreties — eorUribtUion — 

Boidence — parol  proof  to  explain  writing. 

In  an  action  bj  the  third  indorser  of  a  note  who  had  paid  it  against  the  sec- 
ond, it  was  shown  that  the  indorsements  were  accommodation,  that  there 
were  fonr  indorsers,  and  that  at  the  time  of  indorsement  it  was  agreed  that 
in  case  of  payment  each  should  contribute  ratably  thereto.  It  also  appeared 
that  the  first  and  fourth  indorsers  were  insolvent.  HM,  (1)  that  the  agree- 
ment in  question  could  be  proved  by  parol ;  (2)  that  the  second  indorser  was 
liable  to  the  third  as  co-surety  only  ;  and,  (8)  that  the  other  indorsers  being 
insolvent  the  second  indorser  was  liable  for  one-half  the  amount  paid  by  the 
third  indorser. 

ExcEPnoKS  ordered  to  be  first  heard  at  general  term  upon  a 
motion  for  a  new  trial  by  plaintiff  after  a  verdict. 

The  action  was  brought  by  John  M.  Easterly  as  third  indorser 
against  William  0.  Barber  as  second  indorser  of  a  negotiable  prom- 
issory note  for  $500,  made  by  the  Stevenson  Manufacturing  Com- 
pany, payable  to  the  order  of  E.  0.  Knight,  at  the  National 
Exchange  Bank  of  Auburn,  and  indorsed  by  E.  0.  Knight.  G.  D. 
McDougall  was  fourth  indorser. 

The  defense  was  that  the  note  was  accommodation  paper — all 
the  indorsers  being  stockholders  in  the  company,  and  all  indorsed 
it  under  an  agreement  that  in  case  it  should  be  collected  of  either 
they  would  pay  their  equal  portions  and  contribute  to  the  loss 
equally,  and  would  be  obligated  together  as  co-sureties. 

The  note  was  discounted  at  the  bank,  was  protested  and  sued ; 
and  judgment  obtained  against  the  plaintiff  and  collected  of  hipi. 

The  agreement  to  share  equally  as  co-sureties  was  proved  on  the 
trial  to  the  satisfaction  of  the  jury,  and  a  verdict  rendered  for  one- 
fourth. 


422  FOUETH  DEPAKTMENT, 

Easterlj  v.  Barber. 

The  plaintiff  proved  that  McDougall  and  Knight  were  insolvent ; 
and  he  claimed  that  he  was  entitled  to  recover  the  whole  amount ; 
or,  if  the  indorsers  were  only  liable  as  co-sureties,  he  was  entitled 
to  recover  one-half.  The  judge  restricted  the  recovery  to  one-f  ourtli, 
to  which  the  plaintiff  excepted. 

Cox  dH  Avery y  for  plaintiffl 

F.  Kernauy  for  defendant. 

MoBGAN,  J.  The  plaintiff  claims  to  recover  the  full  amount  of 
the  note  ;  or,  if  the  agreement  of  the  accommodation  indorsers  is 
valid,  he  should  at  least  recover  one-half  of  the  note  —  as  both  of 
the  other  two  indorsers  are  shown  to  be  insolvent. 

I  am  of  opinion  that  the  agreement  was  valid  and  could  be  proved 
by  parol. 

There  are  authorities  which  hold  that  without  any  agreement 
accommodation  indorsers  are  to  be  regarded  as  co-sureties  and 
entitled  to  contribution.  Douglass  y.  McAllisters^  Cranch,  298; 
Douglas  v.  Waddle,  1  Ohio,  413.  In  McDonald  v.  Magruder,  3  Pet. 
478,  this  doctrine  was  overruled ;  but  Ch.  J.  Mabshall,  in  delivering 
the  opinion  of  the  court,  said :  "  Unquestionably  these  liabilities  may 
be  changed  by  contract."  And  in  FhiUips  v.  Preston,  8  How.  (U.  S.) 
278,  it  was  held  that  such  an  agreement  was  valid  and  could  be 
established  by  paroL  The  same  rule  was  declared  in  Aiken  v.  Bark- 
ley,  2  Speers,  747 ;  and  see  1  Pars,  on  Cont.  257.  It  was  also  decided 
that  parol  proof  is  admissible  to  establish  such  an  agreement  in 
EdeUn  v.  White,  6  Bush  (Ky.),  408,  and  in  Davis  v.  Morgan,  64 
N.  C.  570. 

I  have  not  had  time  to  look  for  other  cases.  It  seems  to  me  that 
it  would  require  but  very  little  evidence  to  change  the  liabilities  of 
accommodation  indorsers  toward  each  other  which  are  implied  by 
their  position  on  the  back  of  the  paper.  The  theory,  of  their  lia- 
bility to  each  other,  implied  by  the  position  of  their  names  on  the 
paper,  as  first,  second  and  third  indorser,  is,  that  the  paper  is  sup- 
posed to  be  transferred  by  indorsement  from  one  to  the  other  for 
value ;  whereas,  in  accommodation  indorsements,  no  such  transfers 
are  in  fact  made ;  not  one  of  the  indorsers  ever  having  owned  or 
transferred  the  paper  for  any  purpose  whatever.  The  most  claimed 
in  McDonald  v.  Magruder,  3  Pet  470,  was,  that  as  no  contract 
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or  communication  had  taken  place  between  the  indorsers  which 
might  vary  their  legal  liabilities,  those  liabilities  therefore  remained 
in  force  (p.  477).  Gases  are  cited  by  the  plaintiflTs  counsel  which 
he  insists  decide  that  the  liabilities  of  indorsers  toward  each 
other  cannot  be  changed  by  parol  evidence;  but  none  of  the  cases 
cited  are  in  actions  between  the  indorsers  where  their  relations  to 
each  other  were  in  question. 

In  Johnson  v.  McLitosh,  31  Barb.  267,  the  offer  was  to  show  that 
there  was  a  parol  condition  that  the  defendant  was  not  to  be  liable 
at  all,  except  in  a  certain  contingency.  In  Bank  of  Albion  v.  Smilhy 
27  Barb.  489,  the  parol  agreement  excluded  was,  that  the  plaintiff 
need  not  make  any  demand  of  the  maker  of  the  note,  as  the  de- 
fendant would  pay  it  without  any  demand ;  and  in  ffall  v.  Newcomb, 
7  Hill,  416,  the  question,  as  stated  by  the  chancellor,  was  "whether 
a  person  who  puts  his  name  in  blank  upon  the  back  of  a  negotia- 
ble note  •  •  *  in  the  usual  mode,  can  be  charged  as  a  general 
surety  •  *  •  by  parol  evidence  merely,"  no  demand  having  been 
made  so  as  to  charge  him  as  indorser.  This  was  a  question  between 
the  holder  and  indorser,  not  between  the  accommodation  indorsers  to 
determine  their  relations  to  each  other. 

As  between  the  original  parties  to  a  note,  the  consideration  may 
always  be  inquired  into,  and  so  it  may  be  between  indorser  and 
indorsee.  1  Pars,  on  Cont.  266 ;  and  in  Barry  v.  Ransom^  12  N, 
Y.  462,  it  was  held  that  an  agreement  made  between  the  parties 
prior  or  cotemporaneously  to  their  executing  a  written  obligation  as 
sureties,  by  which  one  promises  to  indemnify  the  other  from  loss,  is 
valid  and  may  be  established  by  parol  evidence.  They  may  arrange 
their  eventual  liability  among  themselves  in  a  manner  different  from 
what  the  law  would  prescribe  in  the  absence  of  any  express  agree- 
ment. (Dbnio,  J.,  p.  464.)  That  they  are  parties  to  negotiable  paper 
does  not  render  the  evidence  inadmissible.  Thus  the  drawee  may 
show,  after  acceptance,  that  he  has  no  funds  in  his  hands,  and  that 
he  accepted  the  draft  for  the  accommodation  of  the  drawer.  The 
presumption  which  the  law  attaches  to  the  position  of  the  parties 
may  be  rebutted  by  parol  evidence.  Griffith  v.  Reed,  21  Wend.  502 ; 
and  see  Meyer  v.  ITibsher,  47  N.  Y.  265.  I  do  not  see  that  the 
notice  of  protest,  which  is  necessary  to  charge  the  indorser,  can 
change  the  rule.  It  is  admitted  that  they  cannot  be  made  liable  to 
the  bank  except  as  indorsers.  The  bank  discounting  accommodation 
paper,  with  several  indorsers,  charges  whichever  indorser  it  pleases. 
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It  owes  no  obligation  to  the  prior  indorsers  to  charge  them  with 
notice.  The  theory  of  notice  to  each  other  is  excluded  by  the 
agreement  to  stand  together  as  co-sureties,  and  while  this  collateral 
agreement  cannot  in  any  way  be  inyoked  to  change  their  liabilities 
to  the  bank,  in  my  opinion  it  is  valid  as  between  themselves,  and 
ought  to  be  enforced. 

But  in  my  opinion  the  judge  erred  in  restricting  the  recovery  to 
one-fourth.  In  case  of  the  insolvency  of  one  or  more  sureties,  the 
solvent  surety  who  pays  the  whole  debt  can  recover  full  contribu- 
tion from  the  solvent  sureties.  This  is  the  equitable  principle  upon 
which  contribution  is  enforced  among  sureties.  See  1  Story's  Eq. 
Juris.,  §  496.  I  see  no  reason  why  it  should  not  be  applied  in  a 
court  of  law ;  there  may  be  a  difficulty  growing  out  of  the  plead- 
ings, but  no  question  is  made  as  to  the  form  of  action  here  which 
calls  for  an  examination  at  this  time.  If  necessary,  the  pleadings 
may  be  conformed  to  the  facts,  and  the  case  disposed  of  on  its 
merits.  Prima  facie,  the  defendant  is  liable  to  the  plaintiff  on  the 
note  as  indorscr.  The  answer  states  this  liability  in  a  modified 
form,  and,  upon  the  statement  in  the  answer,  the  plaintiff  is  clearly 
entitled  to  recover.  But,  as  the  recovery  was  restricted  to  one- 
fourth,  upon  grounds  which  we  think  are  untenable,  the  verdict 
should  be  set  aside  and  a  new  trial  granted,  costs  to  abide  the 
event. 

New  trial  granted. 


Tompkins  v.  Wadlby,  appellant 

EMence — opinion  of  witness  —  impeaching  witness — limitation  of  inquiry  as 
to  cha/racter  —  etiidence  in  mitigation  of  damages  admissible  without  being 
pleaded. 

In  an  action  for  a  breacli  of  promise  of  marriage,  a  witness  for  defendant  who 
had  testified  to  an  interview  with  plaintiff,  in  which  plaintiff  had  spoken  con- 
cerning defendant,  was  asked  what  her  (witness')  opinion,  from  the  manner  of 
plaintiff's  speech,  was,  as  to  her  (plaintiff's)  respect  for  the  defendant.  The 
witness  was  not  shown  to  have  anj  intimate  acquaintance  with  plaintiff.  HM 
(per  MoBOAK,  J.),  that  the  witness  was  not  qualified  to  express  an  opinion  as  to 
the  state  of  plaintiff 's  affection  toward  defendant. 

Evidence  was  offered  as  to  plaintiff 's  character  twenty-seven  jears  previously, 
while  living  at  S.    She  had  lived  during  the  intervening  time  within  six 
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miles  of  8.  Heidf  that  the  drcuit  jadge  had  discretion  to  limit  inquiries  as 
to  character  to  within  twelve  years  previous  to  the  trial,  and  such  limitation 
was  proper  to  be  made.  The  proposition  that  an  inquiry  as  to  character 
cannot  be  limited  as  to  time  should  be  confined  to  cases  where  there  is  some 
connection  shown  to  exist  between  the  present  and  the  former  period,  or 
where  present  character  may  be  fairly  inferred  from  previous  bad  character. 
Defendant  offered  to  show  in  mitigation  of  damages  an  act  of  adultery  by  plain- 
tiff prior  to  a  former  marriage,  and  more  than  twenty-five  years  previous, 
and  while  plaintiff  was  very  young.  Held,  admissible,  although  no  such  de- 
fense had  been  pleaded.  Mitigating  drcumstances  may  be  proved  without 
being  pleaded. 

Appeal  from  a  judgment  on  a  verdict  for  plaintiff  and  from  an 
order  denying  a  motion  for  a  new  trial.  The  action  was  brought  by 
Olive  E.  Tompkine  against  Perley  K.  Wadley,  for  an  alleged  breach 
of  conti*act  of  marriage.    The  answer  was  a  general  denial. 

On  the  trial  at  the  Jefferson  circuit,  in  October^  1872,  it  appeared 
that  both  parties  had  been  once  married  before.  The  plaintiff  was 
53  years  of  age,  and  was  the  mother  of  three  children,  aged,  respect- 
ively, 25,  22  and  10.  The  defendant  was  52  years  of  age,  was  a  man 
of  some  property  and  had  no  children.  The  plaintiff's  first  mar- 
riage was  when  she  was  16  years  old,  and  her  husband  died  in  1870. 
She  and  her  husband  liyed  on  the  plaintiff's  farm  four  years  prior 
to  1863,  and  she  had  lived  in  the  town  of  Watertown  twenty-seven 
years,  ever  since  her  first  marriage.  The  alleged  promise  of  mar- 
riage was  made  within  a  few  weeks  after  the  defendant's  .wife  died. 
She  died  September  18, 1870.  In  the  progress  of  the  trial,  several 
exceptions  were  taken  to  the  rulings  of  the  judge  as  to  the  admis- 
sibility of  testimony,  which  are  noticed  in  the  opinion. 

Levi  H.  Brofon,  for  appellant 

StarJmch  &  Sawyer^  for  respondent 

MoKGAK,  J.  There  is  nothing  in  the  case  to  show  that  the 
yerdict  is  wrong  on  the  merits,  and  the  only  questions  to  consider 
are,  whether  any  of  the  exceptions  taken  by  the  defendant's  coun- 
sel on  the  trial  are  well  taken,  and  call  for  a  reversal  of  the  judg- 
ment and  a  new  triaL 

Some  of  the  questions  discussed  on  the  trial  of  this  action  are  of 
a  novel  character,  and  require  a  more  extended  examination  than  I 
haye  been  able  to  give  them.  The  first  question  arises  out  of  the 
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ruling  of  the  judge,  excluding  evidence.  To  understand  it,  the 
occasion  should  be  noticed  which  called  out  the  inquiry.  The  wit- 
ness who  was  called  on  behalf  of  the  defendant  to  disprove  the 
promise  of  marriage,  testified  that  in  August,  1871,  she  met  the 
plaintiff  on  the  sidewalk  and  called  her  Mrs.  Wadley,  saying 
"how  do  you  do,  Mrs.  Wadley;"  told  her  she  had  heard  she  was 
married ;  in  reply  to  which  the  plaintiff  said  she  was  not  married 
and  was  not  agoing  to  be ;  that  she  was  going  west ;  that  any 
body  must  be  sick  to  want  Wadley.  The  witness  answered  that  he 
had  lofcs  of  money,  to  which  the  plaintiff  replied,  she  was  not  going 
to  marry  him,  she  was  going  west.  Then  comes  the  question  put 
by  defendant's  counsel :  "  Will  you  tell  us  what  the  manner  of 
Mrs.  Tompkins  was  in  speaking ;"  "  what  your  opinion,  from  the 
manner  of  her  speech,  was,  as  to  her  respect  for  Wadley  ?  "  The 
judge  held  that  the  witness  might  describe  her  mannerism  —  her 
utterance,  etc.,  but  could  not  give  the  opinion  called  for  by  the 
question.  The  defendant's  counsel  contended  that  the  witness  might 
give  an  opinion  as  to  whether  the  plaintiff  manifested  affection  or 
otherwise  for  the  defendant  The  judge  overruled  the  evidence  as 
to  what  witness'  opinion  was,  to  which  there  was  an  exception. 

Cases  are  cited  to  show  that  it  would  be  competent  for  the  plaintiff 
to  inquire  of  one  who  was  acquainted  with  the  deportment  of  the 
parties  to  each  other,  to  express  an  opinion  derived  from  observa- 
tion, as  to  their  attachment  to  each  other,  for  the  purpose  of  en- 
hancing the  damages.  1  Qreenl.  Ev.,  §  440.  The  rule  as  stated  in 
Greenleaf  is  as  follows :  "  In  an  action  for  breach  of  promise  to  marry, 
a  person  accustomed  to  observe  the  mutual  deportment  of  the  parties  may 
give  in  evidence  his  opinion  upon  the  question  whether  they  were 
attached  to  each  other."  In  the  same  section  an  authority  is  cited  to 
show  that  a  medical  man  cannot  give  his  opinion  that  2k particular  act, 
for  which  the  prisoner  is  tried,  was  an  act  of  insanity.  Rex  v.  Wright, 
Russ.  &  R.  456.  In  McKee  v.  Nelson,  4  Conn.  355,  the  witnesses  lived  in 
the  same  house  with  and  continually  associated  with  the  plaintiff  as 
members  of  the  family,  and  they  were  permitted  to  give  their  opin- 
ion, whether  from  an  attentive  observation  of  her  whole  deportment 
during  courtship,  the  plaintiff  was  sincerely  attached  to  the  defend- 
ant. The  ground  of  the  decision  was  that  the  various  facts  upon 
which  an  opinion  of  the  plaintiff's  attachment  must  be  founded 
were  incapable  of  specification  so  as  to  leave  it,  like  ordinary  facts, 
as  a  matter  of  inference  to  the  jury.    It  was  also  observed,  by  the 
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eourt^  that  ^^  The  opinion  of  witnesses  on  this  subject  must  be 
derived  from  a  series  of  instances,  passing  under  their  observation, 
which  yet  they  could  never  detail  to  the  jury." 

In  the  ease  at  bar,  the  witness,  Mrs.  Gibbs,  was  not  shown  to  have 
had  any  intimate  acquaintance  with  the  plaintiff  so  as  to  qualify  her 
to  give  an  opinion  derived  from  her  general  deportment  toward  the 
defendant.  She  had  visited  her  once  after  the  engagement  or  about 
the  time,  and  had  entered  into  some  conversation  as  to  her  relations 
toward  the  defendant  —  where  she  also  saw  the  defendant 

Nothing  took  place  then  to  attract  her  attention  as  to  the  state  of 
affection  which  the  parties  entertained  toward  each  other.  What 
took  place  when  she  met  the  plaintiff  in  the  street  has  been  stated. 
From  this  short  interview  it  is  claimed  that  the  witness  was  quali- 
fied to  express  an  opinion  as  to  the  state  of  her  affection  toward  the 
defendant.  The  conversation  is  given  in  detail,  so  that  the  jury 
might  have  all  there  was  of  her  language — all  there  was,  except  the 
witness'  opinion  as  to  whether  she  manifested  affection  or  dislike 
to  the  defendant.  It  has  been  observed  by  judges  in  some  of  the 
cases  cited,  that  the  exceptions  to  the  general  rule,  that  witnesses 
cannot  give  their  opinion,  ought  not  to  be  extended.  The  court 
refused  to  extend  it  in  De  Witt  v.  Bailey y  9  N.  Y.  371,  holding,  as  I 
understand  the  decision,  that  the  witness  must  have  the  necessary 
qualifications  to  enable  him  to  give  an  opinion.  The  necessary 
qualifications  to  enable  a  witness  to  give  an  opinion  in  the  case  at 
bar,  under  the  rule  laid  down  in  Greenleaf  *s  Evidence,  would  be, 
that  she  was  in  a  situation  to  observe  the  plaintiff's  general  deport- 
ment toward  the  defendant.  A  single  interview,  under  the  circum- 
stances narrated  by  the  witness,  could  not  have  qualified  her  to  give 
an  opinion  of  the  state  of  the  plaintiff's  affections  toward  the 
defendant,  except  what  her  words  plainly  indicated;  and  the  jury 
eould  not  have  been  enlightened,  to  any  appreciable  extent,  by  the 
opinion  of  the  witness  as  to  what  she  thought  from  her  conduct  on 
that  single  occasion.  Although  the  judge  may  have  based  his  decis- 
ion to  exclude  the  evidence  upon  grounds,  not  entirely  satisfactory 
in  a  legal  point  of  view,  I  am  of  opinion  that  the  decision,  was  right, 
and  that  the  exceptions  ought  to  be  overruled. 

Another  exception  is  taken  to  the  judge's  refusal  to  allow  the 
defendant  to  give  evidence  as  to  the  plaintiff's  general  character, 
going  back  to  the  time  of  her  marriage  and  when  she  was  a  young 
girl.   The  question  was  propounded  to  Mrs.  Anna  Clark,  who  stated 
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that  the  plaintiff  liyed  in  Sackett'B  Harbor  at  the  time  and  removed 
from  thence  a  year  after  her  first  marriage.  Sackett's  Harbor  was 
proved  to  be  about  six  miles  from  Watertown.  The  question  evi- 
dently called  for  the  reputation  of  the  plaintiff  while  a  young  girl 
and  up  to  the  time  of  her  marriage,  twenty-seven  years  before  she 
was  sworn  on  the  trial  —  not  her  character  in  Watertown  where  she 
afterward  resided.  The  judge  excluded  the  evidence,  observing  that 
the  law  would  charitably  allow  a  young  girl  to  acquire  a  good 
character  after  being  a  married  woman  for  twenty-five  years.  Before 
ruling  out  the  question,  the  judge  also  stated  that  in  his  opinion 
the  evidence  was  too  remote,  but  he  would  allow  the  counsel  to  go 
back  twelve  years.  As  a  matter  of  discretion  he  thought  he  ought 
to  restrict  the  time  to  that  number  of  years.  The  counsel  of  the 
defendant  availed  himself  of  the  liberty  granted  and  called  two  or 
three  witnesses  to  show  what  her  chai'acter  was  in  the  neighborhood 
where  she  had  resided  for  over  twenty-five  years.  This  inquiry  was 
confined  wholly  to  her  character  for  truth ;  and  to  say  the  most  of 
it,  was  not  entirely  successful 

The  question  presented  by  this  exception  is  not  very  easily  dis- 
posed of.  If  the  judge  had  any  discretion  in  such  a  case,  I  think  it 
was  wisely  exercised  in  limiting  the  inquiry  to  a  later  period.  It  is 
said  that  if  the  defendant  had  a  bad  character  at  Sackett's  Harbor 
before  she  was  married,  the  presumption  is  that  it  continued.  But 
if  it  continued,  there  would  be  no  difficulty  in  proving  it  bad  within 
the  last  twelve  years.  There  is,  therefore,  no  occasion  to  go  back 
twenty-five  years  to  show  what  this  woman's  character  was  at  the 
time  of  the  trial.  She  had  lived  in  one  neighborhood  twenty-five 
years,  within  six  miles  of  Sackett's  Harbor,  where  it  is  said  her  char- 
acter was  bad  twenty-five  years  ago.  If  she  had  been  absent,  so  that 
her  character  could  not  be  easily  traced  through  the  intervening 
years,  I  admit  that  there  would  be  good  grounds  for  going  back  as 
was  proposed  in  this  case.  The  question,  therefore,  seems  to  resolve 
itself  into  this,  whether  the  judge  has  any  discretion  to  limit  the 
inquiry  in  point  of  time.  I  think  no  case  has  been  cited  which 
clearly  decides  this  precise  question.  The  court  has  allowed  the 
judge  on  the  trial  to  limit  the  number  of  witnesses  who  may  speak 
as  to  general  character.  Of  course  if  the  judge  should  abuse  this 
discretion  the  appellate  court  would  grant  a  new  trial.  The  judge 
ought  to  have  some  discretion  as  to  the  limit  of  such  an  examina- 
tion.   Take  the  case  of  a  school  girl  who,  for  some  fault,  acquired  a 
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bad  reputation  in  lier  neighborhood ;  she  afterward  marries  and 
raises  np  a  family  of  children.  After  she  arrives  at  the  age  of  sixty 
or  upward,  she  is  called  into  a  court  of  justice  to  be  a  witness.  Can 
it  be  that  this  eariy  scandal  can  be  uncovered  to  wound  her  feelings 
and  disgrace  her  family  ?  Certainly  the  law  does  not  require  the 
judge  to  allow  counsel  to  perpetrate  such  a  cruelty.  The  real  ques- 
tion is,  what  is  the  general  character  of  the  witness  at  the  time  of 
trial ;  and  the  inquiry  should  be  limited  to  such  time  as  will  enable 
the  jury  to  determine  that  question.  A  life-time  is  but  little  over 
twenty-five  years,  and  it  would  be  a  very  peculiar  case  which  would 
authorize  the  inquiry  to  go  back  of  that  to  ascertain  the  present 
character  of  the  witness.  Twenty  years  furnishes  a  legal  presump- 
tion of  payment,  and  is  a  bar  to  many  claims  made  after  that  lapse 
of  time.  As  the  witness  had  always  lived  in  one  neighborhood 
there  could  be  no  excuse  for  going  back  beyond  twenty  years  to 
learn  her  character.  In  cases,  therefore,  where  the  judge  can  see 
that  the  object  of  going  back  of  twenty  years  is  to  revive  a  scandal, 
to  wound  feelings  of  the  witness,  without  enlightening  the  jury,  I 
think  it  is  his  duty  to  interfere. 

The  question  has  been  alluded  to  in  several  of  the  cases  cited,  and 
was  discussed  by  Judge  Cowbn  in  People  v.  ^bbotty  19  Wend.  192, 
and  by  Judge  Bbabdslet  in  Sleeper  v.  Van  Middlesworth,  4  Denio, 
431.  In  the  latter  case  the  judge  evidently  supposed  there  could  be 
some  limitation.  He  says:  ^^It  might  be  too  much  to  say  that  a 
character  when  once  formed  is  presumed  to  remain  unchanged  for 
life.  Still  the  law,  founded  on  the  full  knowledge  and  just  appre- 
ciation of  the  general  course  of  human  affairs,  indulges  in  a  strong 
presumption  against  any  sudden  change.'^  This  is  all  that  was 
decided  in  Rothhurn  v.  RosSy  46  Barb.  127.  The  late  justice  T.  R 
Stbong,  on  the  argument  in  that  case,  at  p.  133,  supporting  the 
admissibility  of  the  evidence  as  to  the  witness'  character  five  years 
before  the  trial,  conceded  that  there  might  be  some  discretion  to 
limit  it  to  a  shorter  time.  "Assuming/*  he  says,  "that  the  judge 
might  exercise  a  discretion  as  to  the  period  to  which  the  inquiry  as 
to  character  should  extend,  it  was  not  an  arbitrary  discretion,  but 
one  of  a  sound  judicial  character  subject  to  be  reviewed." 

This,  I  think,  is  a  true  statement  of  the  rule  which  ought  to  be 
adopted. 

In  Thorn  v.  ffelmes,  2  Keyes,  27,  the  decision  goes  no  farther  than 
to  hold  that  it  is  not  error  for  the  judge  to  permit  the  inquiry  to 
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go  back  eight  or  ten  years.  S.  C,  with  opinion  of  Campbell,  J., 
'37  How.  279. 

It  is  said  by  some  of  the  judges  in  the  cases  cited,  that  the  inquiry, 
from  its  nature,  cannot  be  limited  as  to  time.  But  this  can  only  be 
true  as  a  general  proposition. 

It  should  be  confined  to  cases  where  there  is  some  connection 
shown  to  exist  between  the  two  periods  of  time,  or  where  present 
character  may  be  fairly  inferred  from  former  bad  character.  As 
suggested  by  the  judge  on  the  trial  of  this  action,  and  conceded  by 
Judge  Beabdsley  in  Sleeper  v.  Faw  Middlesworth,  the  law  of  charity 
is  not  to  be  excluded  in  the  consideration  of  the  question.  • 

The  point  of  inquiry  is,  what  is  the  general  character  of  the  wit- 
ness, not  what  it  has  been  at  some  former  period.  The  latter 
inquiry  can  only  be  important  when  it  tends  in  some  reasonable 
degree  at  least  to  aid  the  jury  in  determining  present  character. 

My  opinion  is,  that  the  exceptions  to  the  ruling  of  the  judge  were 
not  well  taken,  and  should  be  overruled. 

Another  exception  is  taken  to  the  decision  of  the  judge  overrul- 
ing an  offer  of  the  defendant  to  prove  that  the  plaintiff  committed 
an  act  of  adultery  while  she  was  a  girl  and  before  her  first  marriage. 
This  evidence  was  offered  in  mitigation  of.  damages.  The  judge 
overruled  the  evidence  because  no  such  defense  had  been  set  up  in 
the  answer. 

The  decision  of  the  judge  was  clearly  erroneous.  Mitigating  cir- 
cumstances may  be  proved  without  being  pleaded.  Harter  v.  Crilly 
33  Barb.  283  ;  Travis  v.  Burger,  24  id.  614  ;  Kniffen  v.  McCoyineHU 
30  N.  Y.  290. 

The  fact  that  the  plaintiff  had  committed  an  act  of  adultery, 
before  her  first  marriage,  would  very  probably  be  regarded  as  of 
some  consequence  by  a  man  who,  in  ignorance  of  it,  had  promised 
her  marriage.  The  jury  would  have  given  the  evidence  a  proper 
consideration,  and  may  have  reduced  the  damages  if  the  fact  had 
been  clearly  established.  Such  an  inquiry,  relating  to  the  character 
of  the  plaintiff  for  chastity,  cannot  be  excluded  in  this  class  of 
actions,  however  great  a  severity  it  may  be  on  a  woman  to  rake  up 
a  transaction  of  by-gone  times.  Betich  v.  Merrick,  1  Carr  &  Kir- 
wan,  467.  If  not  a  complete  defense  when  properly  pleaded,  the 
fact  may  be  proved  in  mitigation.  Id. ;  and  see  Mayne  on  Damages 
(2d.  ed.)  74,  376.  An  act  showing  a  want  of  chastity  cannot  be 
obliterated  or  recalled  by  the  lapse  of  time. 
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It  seems  to  be  the  rnle,  that  any  fact  which  would  materially 
diminish  the  happiness  to  be  expected  from  the  marriage  may  be 
given  in  evidence  to  reduce  the  damages.  Mayne  on  Damages,  74. 
It  cannot  be  said  that  the  fact  offered  to  be  proved  in  the  case  at 
bar  would  not  have  some  effect  upon  the  marriage  relations  of  the 
parties,  although  it  occurred  while  the  plaintiff  was  very  young,  and 
had  been  measurably  forgotten  in  the  lapse  of  time.  The  proof,  if 
admitted,  may  not  have  influenced  the  jury  to  reduce  the  damages 
in  this  particular  case  under  the  circumstances  detailed  in  the  evi- 
dence, but  we  cannot  say  that  it  was  wholly  immaterial  upon  the 
question  of  damages. 

This  exception,  we  think,  ought  to  be  sustained  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concurred  as  to  the  last  exception  discussed  in  this  opinion. 

Smith,  J.,  also  concurred  in  the  opinion,  that  the  judge  on  the 
trial  had  discretion  to  limit  the  inquiry  as  to  time,  subject  to  review 
in  case  of  abuse. 

MuLLiN,  J.,  was  not  ready  to  express  a  decided  opinion,  but  was 
inclined  to  believe  there  might  be  cases  where  the  inquiry  should  be 
under  the  control  of  the  judge. 

Judgment  reversed  and  new  trial  granted. 


Towis^  OF  Lyons  v.  Cole  et  al.y  appellants. 

Practice — unauthorized   action  —  dtfendant    may   object    Towne — right  of 

supervisor  to  bring  action  in  name  of. 

The  town  of  Lyons  at  a  town  meeting,  by  a  resolution,  directed  the  supervisor 
"  as  supervisor/'  to  bring  an  action  to  restrain  commissioners  to  issue  town 
bonds,  from  disposing  of  the  town  bonds  until  the  rights  of  the  town  were 
protected:  The  supervisor  employed  attorneys  who,  with  the  acquiescence  of 
the  supervisor,  brought  an  action  in  the  name  of  the  town,  and  instead  of 
asking  an  injunction  restraining  the  dispc^tion  of  the  bonds,  assailed  the  au- 
thority of  the  commissioners  to  issue  them,  and  demanded  judgment  that  the 
decision  of  the  county  judge  directing  their  issue  be  annulled  and  the  bonds 
canceled,  on  the  ground  that  the  decision  was  based  on  insufficient  evidence. 
Held,  (1)  that  the  action  brought  was  not  such  as  was  authorized  by  the 
resolution ;  (2)  that  the  objection  of  want  of  authority  'could  be  raised  by 
the  defendants ;  (3)  that  the  action  was  not  one  that  could  be  brought  by  the 
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Buperyisor  in  the  name  of  the  town  without  authority  from  the  town ;  and 
(4)  that  the  direction  of  the  town  meeting  did  not  authorise  a  suit  in  the 
name  of  the  town. 

Appeal  from  an  order  of  the  special  term  denying  a  motion  to 
dismiss  the  action  as  unauthorized.  The  action  was  brought  in  the 
name  of  the  town  of  Lyons  against  David  F.  Cole  and  others,  com- 
missioners appointed  under  Laws  of  1869,  chapter  907,  and  the  acts 
amendatory  thereof.    The  necessary  facts  appear  in  the  opinion. 

W.  F,  Cogswellj  for  appellant. 

H.  L.  Oomstockf  for  respondent 

MoRQAH,  J.  The  resolution  of  the  town  meeting  directs  and 
authorizes  a  suifc  to  be  brought  by  the  supervisor  of  the  town  ^'  as 
supervisor,"  to  restrain  the  defendants,  or  either  of  them,  from  dis- 
posing of  1150,000  of  town  bonds  to  the  Sodus  Bay,  Corning  and 
New  York  Railroad  Company,  or  to  their  financial  agent,  DeWitt 
C.  Parshall,  until  the  rights  of  the  town  are  protected,  or  for  such 
other  and  further  relief  as  the  court  may  deem  just  and  equitable. 

The  preamble  recites  that  commissioners  of  the  town  fraudu- 
lently and  corruptly  delivered  the  bonds  to  the  company  without 
requiring  a  guaranty  that  the  road  should  run  through  or  near  the 
village  of  Lyons,  and  conferred  on  Parshall  authority  to  vote  on  the 
stock  of  the  town,  thereby  rendering  the  commissioners  powerless 
to  protect  the  interests  of  the  town. 

The  action,  instead  of  asking  for  an  injunction  to  restrain  the 
disposition  of  the  town  bonds  until  the  interests  of  the  town  are 
protected,  assails  the  authority  of  the  commissioners  to  issue  the 
bonds,  and  demands  judgment  that  the  decision  of  the  county  judge 
should  be  annuled  and  the  bonds  canceled,  on  the  ground  that  the 
decision  was  based  on  insufficient  evidence  to  authorize  it,  aiid  that 
the  act  of  1869,  chapter  907,  and  the  acts  amendatory  thereof,  are 
unconstitutional,  null  and  void. 

It  may  be  said  that  the  town  did  not  by  the  above  resolution 
authorize  any  such  action,  nor  is  it  brought  in  the  name  of  the 
supervisor.  It  is  assumed  in  the  opinion  of  the  justice  at  special 
term,  that  this  suit  was  not  authorized  by  the  resolution,  but  it  is 
decided  that  the  defendant  has  no  standing  *in  court  to  challenge 
the  attorney's  authority  to  institute  it,  for  which  he  cites  Thayer  v. 
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Lewis,  4  Denio,  269,  and  Commissioners  of  Excise  v.  Purdy,  36 
Barb.  266.  In  the  first  of  the  above  cases,  Bronson,  J.,  says,  that 
the  overseers  alone  have  a  right  to  object  that  the  suit  is  brought 
without  their  consent  or  without  giving  security  for  costs.  The 
security  was  to  be  given  to  the  overseers,  when  suit  was  brought  by 
a  third  person,  in  their  name,  after  ten  days'  neglect  of  the  overseers. 

In  the  case  of  the  Commissioners  v.  Furdy,  the  same  rule  was 
declared,  but  the  court  intimated  pretty  clearly  that  there  might  be 
a  state  of  facts  which  would  authorize  the  court  to  arrest  the  suit, 
and  the  order  finally  granted  did  interfere  with  the  action.  As  a 
general  rule,  the  plaintiff  alone  has  the  right  to  interfere,  and  where 
the  plaintiff  is  in  a  situation  to  speak,  he  should  doubtless  be  made 
a  party  to  the  motion  to  dismiss  the  action  for  want  of  authority. 

The  right  of  the  defendant  to  make  the  motion  has  never  been 
denied,  but  it  is  very  seldom  granted.  I  have  not  the  time  to  ex- 
amine the  numerous  cases  which  may  be  found  in  the  books  of 
practice,  where  such  a  motion  has  been  made  on  behalf  of  the 
defendant,  but  there  are  several  in  the  English  courts  which  may 
be  cited  to  show  under  what  circumstances  the  motion  will  be 
granted. 

In  Lush's  Pr.  224,  the  rule  is  thus  stated :  If  an  attorney  com- 
mences an  action  without  the  plaintiff's  authority,  he  is  liable  in  a 
summary  way  or  by  action  to  either  party  who  may  happen  to  be 
aggrieved  thereby.  Thus,  the  defendant  may  set  aside  the  proceed- 
ings and  make  the  attorney  pay  his  costs,  and  this  may  be  done 
even  after  judgment  against  him,  for  if  he  paid  the  debt  and  costs^ 
such  payment  would  not  be  a  discharge. 

The  right  of  either  party  to  apply  was  distinctly  asserted  in 
Hubbard  v.  Phillips,  14  Law  J.  N.  S.  (Exch.  103).  In  Thatcher 
V.  lyAguilar,  11  Exch.  436,  the  court  required  the  plaintiff  to  have 
notice.  Aldkrsek,  B.,  said  that  "  the  rule  ought  certainly  not  to  be 
absolute  without  the  plaintiff  being  called  upon  to  answer." 

In  Austin  v,  Hillard,  15  Law  J.  (King's  Bench),  299,  the  court 
refused  an  order  setting  aside  the  proceedings  on  motion  of  defend- 
ant, not  because  the  application  could  not  be  entertained,  but  for 
other  reasons.  And  in  the  Common  Pleas  the  same  rule  is  estab- 
lished as  to  motions  of  this  character.  Phillips  v.  Higgins,  2  Lown. 
Max.  &  Polock's  Pn  Gas.  97,  was  a  case  where  the  motion  was 
denied,  because  it  involved  a  question  which  could  not  be  tried  on 
affidavits. 

Vol.  Ill,  N.  Y.  Ekp.  —  55 


434  FOUETH  DEPAETMENT, 


Town  of  Lyons  v.  Cole. 


The  question  was  considerably  discussed  in  Thames  Railway 
Co.  V.  Hall,  5  Man.  &  Gr.  274 ;  6  Scott's  N.  R  342.  Ekskinb, 
J.,  observed  in  the  latter  case  (p.  357)  :  "Applications  to  the  court 
to  set  aside  proceedings  on  the  ground  of  want  of  authority  in  the 
attorney  have  frequently  been  made  and  entertained,  but  in  all 
those  cases  the  applications  have  been  sustained  by  both  plaintiff 
and  defendant.  When  this  rule  was  moved  for,  I  understood  there 
were  no  persona  who  were  competent  to  give  directions  to  the  attor- 
ney ^  "  Now  (he  says)  the  company,  that  is,  the  directors,  appear 
by  their  attorney  and  answer  that  the  action  is  brought  under  their 
direction."  Tindal,  Ch.  J.,  observed :  "  It  is  enough,  however,  to 
say  that  consistently  with  any  thing  that  appears,  there  may  have 
been  an  appointment  under  seal,  and  we  will  not  assume  that  there 
has  not  been." 

The  courts  in  the  United  States  have  in  many  cases  interfered  on 
motion  of  defendant,  where  the  suit  has  been  instituted  without 
authority.  See  Bridgeton  v.  Bennett ,  10  Shep.  420;  King  of  Spain 
v.  Oliver y  2  Wash.  C.  0.  428;  Thomas  v.  Steele,  22  Wis.  207; 
Williams  v.  Butler,  35  111.  544 ;  Ninety-nine  Plaintiffs  v.  Vander- 
UU,  4  Duer,  632;  Hamilton  v.  Wright,  37  N.  Y.  505,  Wood- 
buff,  J. 

The  electors  are  clothed  with  power  at  the  annual  town  meeting 
"  to  direct  the  institution  or  defense  of  suits  at  law  or  in  equity  in 
all  controversies  between  such  towns  and  corporations,  individuals  or 
other  towns."  IRS.  340,  §  5,  subd.  4.  If  the  supervisor  can 
institute  a  suit  without  such  authority  from  the  electors,  then  the 
cases  show  that  he  is  entitled  to  be  heard  upon  this  motion,  and 
his  approval  is  a  sufficient  answer  to  this  application. 

The  town  has  a  corporate  capacity  to  sue  and  be  sued  in  the 
manner  prescribed  by  the  laws  of  this  State,  but  have  no  corporate 
powers  except  such  as  are  enumerated  in  the  statute.  1  E.  S.  337, 
§§  1  and  2.  In  Denton  v.  Jackson,  2  Johns.  Gh.  336,  the  chancellor 
observed :  that  "  without  a  resolution,  recorded  by  the  town  clerk, 
I  do  not  think*  there  would  be  requisite  evidence  of  the  vote  of  the 
town  to  commence  a  suit  respecting  its  right"  See  Cornell  v. 
Town  of  Guilford,  1  Denio,  510. 

It  will  be  also  observed,  that  the  statute  gives  the  supervisor 
authority  to  prosecute  in  the  name  of  the  town  or  otherwise  as  may 
be  necessary  for  certain  penalties.  1  E.  S.  349,  §  2.  And  there  are 
other  special  powers  authorizing  him  to  sue  in  the  name  of  the 
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town  for  penalties  and  forfeitures.  Jewbtt,  J.,  in  Cornell  y. 
Town  of  Ouilford,  supra,  p.  513.  These  special  duties  and  powers 
conferred  by  statute  would  authorize  the  conclusion  that  except 
in  those  special  cases  the  supervisor  could  not  institute  a  suit  in  the 
name  of  the  town,  and  such  is  undoubtedly  the  result  of  the  deci- 
sion in  the  case  cited  from  1  Denio. 

Now,  who  is  to  represent  the  town  on  this  motion  ?  The  supervi- 
sor has  made  his  affidavit  and  says,  that  he,  as  agent  of  the  town  and 
acting  in  its  behalf  under  the  resolution  (hereinbefore  mentioned), 
retained  the  attorney  to  bring  the  action. 

This  shows  that  the  supervisor  approves  of  the  action,  but  his 
approval  is  not  enough.  The  town  should  approve  of  it.  Without 
a  resolution  of  the  electors,  no  one  can  come  forward  and  begin  the 
action  in  the  name  of  the  town.  And  if  the  supervisor  cannot 
begin  it,  how  can  he  ratify  it  afterward? 

There  is  no  one  to  serve  with  notice  of  motion  to  discontinue, 
except  the  attorney  who  has  brought  the  action  in  the  name  of  the 
town.  In  this  respect  the  case  is  entirely  unlike  the  cases  cited  by 
the  respondent's  counsel.  The  town  of  Lyon  is  not  competent  to 
appear  as  plaintiff,  without  a  resolution  of  the  electors  in  town 
meeting.  The  town  has  had  nothing  to  do  with  the  action,  unless 
it  is  covered  by  the  resolution  of  the  4th  of  .March,  1873 ;  and  no 
one  as  yet  is  authorized  to  appear  to  object  or  to  consent  to  its  con- 
tinuance except  the  defendants. 

Where  the  plaintiff  is  sui  juris  or  capable  of  instituting  an  action 
without  restriction,  it  is  for  him  and  not  for  the  defendant  to  ques- 
tion the  authority  of  the  attorney  to  institute  it.  Where  the  plain- 
tiff can  be  reached,  the  practice  is  to  make  him  a  party  to  the 
motion.  But  if  he  has  no  legal  right  to  commence  the  action  with- 
out a  special  authority  to  do  so,  he  cannot  employ  an  attorney  and 
thus  accomplish  indirectly  what  he  cannot  do  directly.  The  attor- 
ney relies  upon  the  plaintiff  for  his  authority,  and  where  it  is 
shown  that  the  plaintiff  himself  has  no  authority  to  confer,  there 
seems  to  be  no  ground  of  principle  upon  which  the  suit  can  be 
maintained. 

If,  therefore,  my  brethren  agree  with  me  that  the  resolution  of  the 
town  meeting  did  not  confer  authority  to  institute  this  action,  it 
should  have  been  dismissed,  or  an  order  granted  staying  the  pro- 
ceedings until  the  complaint  was  so  amended  as  to  conform  it  to  the 
cause  of  action  stated  in  the  resolution  of  the  town. 
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E.  D.  Smith,  J.  As  the  right  of  the  town  to  sue  depends  npon 
the  vote  of  the  town  meeting,  the  suit  must  obviously  conform  to 
the  resolution  of  the  town  meeting.  So  far  as  it  departs  from  such 
resolution  it  is  unauthorized.  The  complaint  in  its  whole  scope  is  a 
clear  departure  from  such  resolution.  Such  error  may  be  reme- 
died by  motion  and  the  plaintiff  required  to  conform  the  com- 
plaint to  such  resolution.  If  the  want  of  authority  appeared  on  the 
face  of  the  complaint,  the  defendant,  I  think,  might  have  moved  to 
strike  out  as  redundant  or  irrelevant  all  of  those  parts  of  the  com- 
plaint that  are  not  pertinent  to  the  cause  of  action  authorized  by 
the  town.  But  as  the  resolution  authorizing  the  suit  is  not  set  out 
in  the  complaint,  that  mode  of  redress  cannot  be  adopted.  I  think 
the  only  way  to  reach  the  departure  of  the  complaint  from  the  reso- 
lution is  to  reverse  the  order  of  the  special  term  and  make  such 
order  as  the  court  below  should  or  might  have  made,  which  was  to 
stay  proceedings  in  the  action  as  was  done  in  the  case  of  the  (7om- 
missioners  of  Excise  v.  Purdy,  36  Barb.  268;  S.  C,  13  Abb.  438,  but 
with  leave  to  the  plaintiff  to  amend  his  complaint  by  conforming  it 
to  the  cause  of  action  stated  in  the  resolution  in  the  town  meeting. 
Where  the  question  is  one  of  authority  to  commence  the  suit,  the 
remedy  by  motion  is  sanctioned  by  the  cases  of  People  v.  Clark,  21 
Barb.  217,  and  Supervisors  of  Sclwharie  v.  Pindar,  3  Lans.  14. 

The  amendment  should  be  on  terms. 

Order  of  special  term  reversed  with  tlO  costs,  with  leave  given  to 
plaintiff  to  amend  on  terms.  All  other  proceedings  stayed  until  the 
farther  order  of  the  court  on  the  amended  complaint. 

Ordered  accordingly. 


PuLYER  V.  RiOHABDSOH,  appellant. 

CnustUH  mortgage — UdbUUy  of  mortgagee  —  mU  —  value  of  property. 

Where  the  mortgagee  of  personal  property  takes  it  into  his  possession  for  non- 
payment of  the  debt  secured  by  the  mortgage,  the  title  is  in  him,  and  he  is 
responsible  for  the  property  althoagh  it  is  subsequently  taken  from  him  by 
a  third  person.  And  if,  after  several  months,  he  recovers  possession  of  the 
property,  and  has  it  sold  at  auction  by  virtue  of  a  power  in  the  mortgage, 
and  purchases  it  himself,  the  mortgagor  is  entitled  to  have  its  value  at  the 
time  the  mortgagee  first  took  possession,  applied  on  the  mortgage. 
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A  purchase  by  the  mortgagee  at  a  sale  of  chattels  imder  a  mortgage  is  not 
such  a  purchase  as  bars  the  mortgagor's  equity  of  redemption,  or  limits  the 
amount  at  which  the  chattels  should  be  applied  on  the  mortgage,  notwith- 
standing the  mortgagor  was  present  and  bid  on  the  property. 

Appeal  from  a  judgment  on  the  report  of  a  referee  in  favor  of 
plaintiff.  The  action  was  brought  by  Germain  W.  Pulver  against 
Lawrence  J.  Richardson,  to  recover  a  balance  alleged  to  be  due 
on  certain  notes.  It  appeared  that  defendant  purchased  a 
horse  of  plaintiff,  March  31,  1868y  for  $6,000,  paying  cash  $1,600, 
and  notes,  for  $4,400,  secured  by  a  mortgage  on  the  horse.  The 
mortgage  contained  a  condition,  that  in  case  of  non-payment  of  the 
sum  secured,  plaintiff  should  have  power  to  take  possession  of  the 
horse  and  sell  it  at  public  or  private  sale,  and  apply  the  proceeds  in 
payment  of  the  debt,  and  defendant  covenanted  to  pay  the  deJSciency 
if  any.  At  the  trial  of  the  cause,  there  was  due,  according  to  plain- 
tiff's claim,  the  sum  of  $747.59.  The  defendant  on  taking  the  horse 
into  his  possession  employed  Alexander  Lewis  to  drive  and  take 
care  of  it ;  Lewis  took  the  horse  to  Pennsylvania  without  defend- 
ant's consent,  and  in  July,  1870,  plaintiff  sent  one  Haskins  to 
Corry,  Pa.  (the  mortgage  being  due),  where  the  horse  was  found  in 
Lewis'  possession.  Haskins  brought  the  horse  across  the  line  to 
Olymer,  Chautauqua  county,  and  put  it  in  a  hotel  bam,  from  which 
it  was  taken  by  some  person  unknown  during  the  following  night. 
In  December,  1871,  plaintiff  recovered  possession  of  the  horse  and 
it  was  then  sold  at  auction.  Defendant  was  present  at  the  sale  and 
bid  on  the  horse,  but  plaintiff  became  the  purchaser.  The  defend- 
ant claims  that  at  the  time  plaintiff  first  took  possession  of  the 
horse  under  the  mortgage,  it  was  of  greater  value  than  the  amount 
due  on  the  mortgage,  and  asks  that  plaintiff  account  for  and  apply 
such  value  on  the  mortgage  debt.  The  referee  found  in  favor  of 
plaintiff,  and  defendant  appealed  from  the  judgment  on  the  report 
to  this  court 

G.  T.  XicAardson,  for  appellant. 
A,  L.  Johnsoriy  for  respondent. 

MuLLiK,  P.  J.  When  an  installment  of  the  debt  owing  by  the 
defendant  to  the  plaintiff  came  due,  the  title  of  the  plaintiff  to  the 
horse  mortgaged  to  him  to  secure  such  debt  became  absolute  at 
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law,  and  all  the  interest  the  defendant  had  in  the  property  was  an 
equity  of  redemption.  The  horse  being  then  worth  the  balance  of 
the  indebtedness  to  the  plaintiff  the  debt  was  paid.  And  the  only 
way  the  plaintiff  could  avoid  that  result  was  by  selling  the  property 
at  public  or  private  sale,  and  if  it  did  not  sell  for  enough  (the  sale 
being  fairly  conducted)  to  pay  the  debt,  the  plaintiff  might  recover 
of  the  defendant  the  balance  left  unpaid. 

These  principles  are  so  well  settled  as  not  to  need  authority  to 
support  them. 

The  whole  of  plaintiff's  debt  came  due  on  the  1st  of  November, 
1868.  In  July,  1870,  the  plaintiff  took  possession  of  the  horse,  and 
the  defendant  offered  to  prove  that  at  that  time  the  horse  was  worth 
enough  to  pay  the  balance  due  on  the  mortgage.  This  evidence  was 
rejected  by  the  referee,  and  defendant's  counsel  excepted. 

This  ruling  was  erroneous;  the  evidence,  if  it  had  been  received, 
would  have  shown  the  debt  paid,  and  the  mortgage  satisfied.  And 
we  must  as^me  for  the  purposes  of  the  case  that  the  fact  was  as 
defendant  offered  to  prove  it  to  be. 

It  was  undoubtedly  competent  for  the  plaintiff,  had  the  evidence 
been  received,  to  show  that,  before  he  could  sell  said  horse,  it  was 
unlawfully  taken  from  his  possession,  and  that  he  was  unable  to 
obtain  possession  of  it  until  a  recent  date,  and  that  he  then  sold 
it,  and  the  amount  received  did  not  pay  the  debt. 

The  ruling  of  the  referee,  on  the  trial,  that  if  the  horse  was  taken 
from  Lewis'  possession,  to  whom  it  was  delivered  by  the  defendant 
to  be  cared  for  and  driven,  and  immediatelv  thereafter  she  was  taken 
out  of  plaintiff's  possession  without  his  consent,  the  plaintiff  was 
not  responsible  for  her  or  the  taking  until  he  again  took  her  in 
December,  1871,  was  erroneous.  When  plaintiff  took  the  horse 
into  his  possession  because  of  a  breach  in  the  conditions  of  the 
mortgage,  he  became  the  absolute  legal  owner,  and  was  thereafter 
liable  as  such,  and  as  a  consequence  he  was  bound  to  apply  the  value 
of  the  horse  at  the  time  of  the  taking  on  his  mortgage.  No  mat- 
ter what  became  of  the  animal  after  plaintiff's  title  became  absolute, 
he  must  account  for  its  value  unless  defendant  was,  in  some  way, 
responsible  for  any  loss  or  injury  it  may  have  sustained. 

The  referee  also  erred  in  holding  that  the  sale  of  the  horse  to 
plaintiff  at  Syracuse,  at  which  sale  defendant  was  present  and  bid- 
ding, operated  as  an  estoppel  upon  defendant  as  to  the  amount  for 
which  the  animal  should  apply  on  the  debt 
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I  am  unable  to  discover  any  element  of  estoppel  in  the  case. 
A  purchase,  by  the  mortgagee  at  a  sale  in  foreclosure  of  a  mort- 
gage of  chattels,  is  not  such  a  sale  and  purchase,  as  bars  the  mort- 
gagor's equity  of  redemption  or  limits  the  amount  at  T?hich  the 
property  shall  apply  on  the  mortgage,  Buffalo  Steam  Engine  Works 
V.  Sun  M.  Ins.  Co.,  17  N.  Y.  403. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

Judgment  reversed  and  new  trial  granted. 


Williams,  appellant,  v.  Wibting. 

Pleadings — setoff —  eounter-elaim,    JEoidence. 

In  an  action  in  a  justice's  court  by  a  Teterinary  surgeon  for  professional  serv- 
ices, the  defendant  denied  the  complaint  and  gave  notice  of  a  set-off  and 
recoupment,  and  at  the  trial  evidence  was  offered  by  the  defendant  to  show 
that  he  had  purchased  a  team  of  horses  relying  on  plaintiff's  professional 
recommendation  and  his  promise  to  be  responsible  if  they  did  not  prove  to 
be  as  represented  ;  and  that  the  team  were  not  as  represented.  This  evi- 
dence was  objected  to  on  the  ground  that  it  was  not  a  part  of  the  transaction 
sued  upon  and  could  not  be  the  basis  of  a  set-off  or  recoupment.  The  evi- 
dence was  admitted.  Held,  correct.  The  evidence  constituted  a  good  counter- 
claim, and  the  objection  not  being  made  that  the  counter-claim  was  not 
properly  pleaded,  the  pleading  should  be  regarded  as  amended. 

Appeal  from  a  judgment  of  the  county  court  of  Onondaga,  afiSrm- 
ing  a  judgment  in  a  justice's  court,  in  favor  of  defendant.  The 
action  was  brought  by  Edward  P.  Williams  against  John  M.  Wiet- 
ing, to  recover  for  professional  services  as  a  veterinary  surgeon,  and 
for  medicine.  The  plaintiff  claimed  a  judgment  of  $46.50.  The 
defendant  denied  the  complaint  and  gave  notice  of  a  set-off  and 
recoupment  At  the  trial  the  defendant  offered  evidence  to  show 
that  he  had  purchased  a  team  of  horses  relying  on  plaintiff's  pro- 
fessional skill  and  judgment  and  upon  his  promise  to  be  responsible 
for  them  if  they  did  not  prove  to  be  as  represented;  and  that  the 
team  was  not  as  plaintiff  represented,  and  was,  in  fact,  of  little 
value.  The  evidence  was  objected  to  on  the  ground  that  it  was  not 
a  part  of  the  transaction  sued  upon,  and  that  it  could  not  be  the 
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basis  of  a  set-off  or  recoupment.  The  objection  was  overruled  and 
the  evidence  received.  The  justice  rendered  a  judgment  in  favor  of 
the  defendant  for  costs.  The  county  court  affirmed  the  judgment, 
and  plaintiff  appealed  to  this  court 

R.  H.  Gardner,  for  appellant 

Oott  <&  Oarfieldy  for  respondent 

Gilbert,  J.  The  facts  proved  by  the  defendant  constitute  a 
good  counter-claim.  2  Wait^s  Pr.  431.  Although  it  does  not  appear 
that  the  plaintiff  was  benefited  by  the  sale  of  the  horses,  yet  they 
were  purchased  by  the  defendant  on  the  faith  of  his  promise  that  if 
they  were  not  as  he  represented  he  would  bo  responsible.  The  risk 
incurred  by  the  defendant  in  paying  the  price  of  the  horses  was  a 
sufficient  consideration  for  the  defendant's  promise.  It  is  not  neces- 
sary in  such  a  case  that  a  benefit  to  the  promisor  should  appear.  It 
is  sufficient  that  a  risk  is  incurred  by  the  promisee,  and  that  the 
promise  is  the  inducement  to  the  transaction.  Sands  v.  Crooke,  46 
N.  Y.  564 ;  Chit  on  Cont  (11th  Am.  ed.)  28. 

The  counter-claim  was  not  well  pleaded.  But  the  objection  of 
the  plaintiff  was  not  put  upon  that  ground.  If  it  had  been,  no 
doubt  the  justice  would  have  ordered  an  amendment  No  injustice 
can  be  done  by  treating  the  pleading  as  having  been  amended.  Bate 
V.  Oraham,  11  N.  Y.  237. 

The  plaintiff  cannot  complain  that  the  judgment  against  him  is 

too  small 

Judgment  affirmed,  with  costs. 


Palmer,  appellant,  v.  Palmer  et  al. 

Action  on  undertaking,    tiatitfaction.    Burden  of  proof. 

In  an  action  on  an  undertaking  g^ven  for  a  staj  of  ^proceedings  in  a  ouit, 
whereby  the  defendants  agreed  to  paj  the  plaintiff  the  value  of  the  use  and 
occupation  of  a  farm,  JiM,  that  the  hurden  of  proof  was  on  the  defendants 
to  show  that  the  undertaking  had  been  satisfied  ;  and  the  eyidence  of  the 
defendants  having  shown  that,  by  agreement,  the  plaintiff  had  received  one- 
half  the  crops  for  the  use  of  the  farm,  that  the  action  could  not  be  sustained. 
The  technical  rules  governing  accord  and  satisfaction  do  not  apply  to  such  a 
case. 
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Appeal  from  a  judgment  on  the  verdict  of  a  jury,  in  defendants' 
fayor.  Exceptions  to  be  heard  in  the  fii*st  instance  at  general  term. 
The  action  was  brought  by  William  Palmer  against  Levi  H.  Palmer, 
Ebenezer  TTpham  and  Oliver  Aikens,  upon  an  undertaking  to  stay 
proceedii\gs  on  appeal  in  a  suit  pending  between  William  and  Levi 
H.  Palmer.    The  opinion  sufficiently  states  the  case. 

Crane  &  Saxton,  for  plaintiff. 
Eoe  &  Viele,  for  defendants. 

OiLBEBT,  J.  The  obligation  created  by  the  undertaking  sued  on 
was  to  pay  the  value  of  the  use  and  occupation  of  the  farm.  The 
undertaking  was  given  in  fulfillment  of  a  condition  imposed  by  the 
court,  on  which  a  stay  of  proceedings  was  granted  pending  an  appeal 
from  an  order  overruling  a  demurrer,  on  the  ground  of  frivolous- 
ness.  The  verdict  of  the  jury  establishes  the  fact  that,  after  the 
undertaking  was  given  and  before  the  appeal  was  determined,  the 
plaintiff  agreed  to  receive  one-half  of  the  crops  for  the  use  of  the 
farm.  The  fact  that  the  plaintiff  received  one-half  of  the  crops, 
amounting  in  value  to  more  than  the  sum  claimed  in  the  complaint, 
is  not  disputed.  It  has  been  intimated  here  that  the  plaintiff  did 
not  get  his  share  for  1872.  The  defendant  Palmer  testified  that  on 
the  day  he  moved,  the  plaintiff  told  him  he  had  had  enough  to  sat- 
isfy him.  This  was  not  contradicted,  nor  was  any  point  on  the  sub- 
ject made  on  the  trial.  The  intendment  therefore  is  that  none  could 
have  been  made.  This  action  is  brought  to  recover  the  value  of  the 
use  of  the  farm  in  money.  We  think  it  cannot  be  maintained. 
The  delivery  to  the  plaintiff  of  one-half  of  the  crops,  pursuant  to 
the  agreement,  operated  as  a  compliance  with  the  undertaking  sub 
modo. 

The  manifest  object  of  the  undertaking  was  to  indemnify  the 
plaintiff  against  loss,  and  that  object  has  been  accomplished.  If  the 
plaintiff  did  not  get  money,  he  got  money's  worth.  It  was  perfectly 
competent  for  him  to  name  a  pecuniary  indemnity,  and  to  agree  to 
receive  it  in  any  other  form.  The  affixing  seals  to  the  instrument 
did  not  change  its  character  or  legal  effect.  It  was  a  statutory  obli- 
gation, and  the  court  is  bound  to  give  it  effect  accordingly.  For 
this  reason,  if  for  no  other,  the  technical  rules  governing  accord 
and  satisfaction,  referred  to  by  the  appellant's  counsel,  we  think  are 
not  applicable  to  the  case. 

Vol.  Ill,  N.  Y.  Eep.  —  56 
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The  defendants  had  the  affirmative  of  the  issue.  If  no  evidence 
had  been  given,  the  plaintijQT  would  have  been  entitled  to  a  verdict 
He  who  must  give  evidence  in  order  to  prevent  a  verdict  against 
him  has  the  affirmative.    Elwell  v.  CTuiinberlin,  31  N.  Y.  611. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Britton  v.  Mutual  Benefit  Life  Insurance  Company. 

Ltfe  insurance  — fraudvlerU  repretentaUons — Waiver — Kotioe, 

A  life  Insarance  company  does  not  waive  the  consequences  of  fraudulent  repre- 
sentations on  /the  part  of  the  assured  by  taking  premiums  on  the  policy  sub- 
sequent to  an  examination  of  the  assured,  made  two  years  after  the  policy 
was  issued  pursuant  to  an  application  for  another  insurance  by  him. 

Statements  by  an  applicant  for  insurance,  to  the  examining  physician,  in  the 
presence  of  the  company's  agent,  do  not  constitute  notice  to  the  company. 

Exceptions  by  plaintiff  ordered  to  be  heard  in  the  first  instance 
at  general  term.  The  action  was  by  Oscai*  F.  Britton  against  The 
Mutual  Benefit  Life  Insurance  Company,  upon  a  policy  of  $3,000 
issued  by  defendant  on  the  life  of  George  J.  M.  Andrews.  The 
defense  was  that  the  policy  was  void  by  reason  of  certain  false  and 
fraudulent  representations  on  the  part  of  the  assured  as  to  the  state 
of  his  health.    The  complaint  was  dismissed. 

/.  T,  M.  Davie,  for  plaintiff. 

John  T.  Fingree,  for  defendant. 

Gilbert,  J.  The  evidence  leaves  no  room  for  doubt  that  the 
assured  perpetrated  a  gross  fraud  in  obtaining  the  policy  sued  on, 
and  that  he  was  aided  in  his  fraudulent  purpose  by  the  physician 
who  examined  him  for  the  company.  The  circuit  judge,  therefore, 
was  clearly  right  in  dismissing  the  complaint,  unless  the  company 
waived  the  consequences  of  such  fraud  by  taking  premiums  after  an 
examination  of  the  assured  had  been  made,  two  years  after  the 
policy  in  suit  was  issued,  pursuant  to  an  application  for  another 
insurance  by  him.  We  have  discovered  nothing  in  the  evidence 
given,  or  in  that  which  was  offered  and  rejected,  warranting  the 
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inference  that  the  defendant  was  notified  that  any  of  the  repre- 
sentations which  the  assured  made  on  the  occasion  when  the  policy 
sued  on  was  obtained,  were  untrue.  On  the  contrary,  the  result  of 
the  last  examination,  under  the  auspices  of  the  physicians,  seems  to 
have  been  quite  as  favorable  to  the  assured  as  the  first  The  exami- 
nation in  proper  is  not  before  us,  because  the  court  excluded  it  We 
must  presume  that  it  contained  nothing  favorable  to  the  plaintiff, 
for  it  was  offered  only  for  the  purpose  of  showing  the  state  of 
health  of  the  assured  at  the  time  it  was  made. 

In  this  point  of  view  it  was  wholly  immaterial.  The  receipt  of 
premiums  from  an  assured  who  has  got  sick  after  the  policy  was 
issued  can  be  no  defense.  What  was  said  at  the  time  of  the  exami- 
nation to  the  examining  physician,  in  presence  of  agents  of  the 
defendant,  constitutes  no  notice  to  the  latter. 

There  must  be  judgment  for  the  defendant,  with  costs. 

Judgment  for  defendant 


ABMSTBOira  et  al,  appellants,  y.  Baldwin. 

Action  an  contract.    Pleading.    Emdenoe. 

• 

In  an  action  against  B.  the  complaint  alleged  that  an  agreement  was  made 
between  B.  and  C.  wherehy  B.  was  to  reoeive  and  manufacture  into  cheese 
milk  from  G.'s  dairy,  and  sell  the  cheese  and  pay  the  proceeds  to  C;  that  C. 
had  delivered  the  milk  and  that  B.  had  made  the  cheese  and  sold  it  without 
pajing  over  the  proceeds,  wherehy  B.  became  indebted  to  C.  in  a  specified 
sum.  On  the  trial  it  appeared  that  the  milk  was  delivered  under  a  writing 
which  was  not  set  out  or  referred  to  in  the  complaint.  Held,  that  the  writ- 
ing was  admissible  to  show  the  actual  agreement  under  which  the  milk  was 
delivered.  It  was  sufficient  to  set  forth  in  the  complaint  the  agreement 
according  to  its  legal  effect. 

Appeal  from  a  judgment  entered  at  circuit  in  favor  of  defendant. 
The  action  was  originally  brought  in  a  justice's  court  by  Enoch  B. 
Armstrong  and  Henry  S.  Armstrong  against  George  0.  Baldwin,  to 
recover  for  milk  delivered  at  the  defendant's  cheese  factory  by  one 
Ward,  who  afterward  assigned  his  claim  to  plaintiffs.  There  was  a 
recovery  before  the  justice  of  1200  damages  and  costs,  and  defendant 
appealed  to  the  county  court    The  cause  was  subsequently  trans- 
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ferred  to  tho  supreme  court  to  be  tned  on  the  original  pleadings. 
The  complaint  alleged  in  substance  that,  on  or  aboufc  the  1st  day 
of  May,  1863,  the  defendant  entered  into  an  agreement  with  Ward 
to  receive  and  manufacture  into  cheese  the  milk  from  Ward's  dairy, 
and  to  sell  said  cheese  for  Ward  and  pay  over  to  him  the  proceeds 
thereof;  that  under  the  agreement  Ward  delivered  the  milk  and 
defendant  manufactured  the  cheese  and  sold  it,  but  did  not  pay  over 
the  proceeds  to  Ward,  whereby  defendant  became  indebted  in  the 
sum  of  1322.50.  At  the  trial  Ward  was  called  as  a  witness,  and  tes- 
tified that  the  milk  of  his  dairy  was  carried  to  defendant's  factory^ 
whereupon  defendant  insisted  that  the  milk  was  delivered  iinder  a 
written  contract  which  his  counsel  produced  and  which  was  read  in 
evidence.  The  writing  was  in  a  book  called  a  "  milk-book,"  and 
began  as  follows :  "  We,  the  undersigned,  do  subscribe  to  the  follow- 
ing contract  with  George  0.  Baldwin,  to  deliver  the  milk,"  etc. 
The  writing  was  dated  May  13, 1863,  and  signed  by  Ward  and  other 
persons,  but  not  by  Baldwin.  Evidence  of  the  quantity  of  milk  was 
thereupon  excluded,  and  plaintiffs'  counsel  excepted.  An  applica- 
tion for  leave  to  amend  the  complaint,  by  inserting  the  writiug,  was 
denied,  to  which  plaintiffs'  counsel  excepted.  The  plaintiffs  then 
offered  to  show  the  actual  agreement  and  that  the  milk  was  delivered 
as  alleged  in  the  complaint,  and  that  the  defendant  had  sold  the 
cheese  and  received  the  money  for  it  This  was  excluded,  and 
exception  taken.  The  judge  then  nonsuited  the  plaintiffs.  And 
after  judgment  the  plaintiffs  appealed  to  this  court 

Sprigga  &  Mclncrow  and  A.  Goburn,  for  appellants,  cited  Safford 
V.  Stevens,  2  Wend.  158 ;  Kelly  v.  Kelly,  3  Barb.  419 ;  Emery  v. 
Rose,  20  N.  Y.  62,  64,  65 ;  Kern  v.  Towsley,  51  Barb.  385;  Smith  v. 
Lelandy  2  Duer,  497 ;  Poirer  v.  Fisher,  8  Bosw.  258,  263 ;  Gatlin 
V.  Gunter,  11  N.  Y.  368. 

Roscoe  Gonhling  and  Alfred  G.  Goxe,  for  respondent,  cited  Bailey 
V.  Johnson,  1  Daly,  61;  Waldheim  v.  Sichel,  1  Hilt  45;  Ransom  v. 
Wetmore,  39  Barb.  104 ;  Ford  v.  Ford,  53  id.  525 ;  Saltus  v.  Oenin, 
19  How.  233;  Van  SycJcles  v.  P&rry,  3  Eobt  622. 

GiLBEBT,  J.  Treating  the  paper  in  the  milk-book  dated  May  13^ 
as  containing  the  actual  agreement  between  the  defendant  and  the 
plaintiff's  assignor,  we  are  unable  to  perceive  any  variance  between 
it  and  the  cause  of  action  set  forth  in  the  first  and  second  counts 
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of  the  complaint.  It  was  said  upon  the  trial,  and  again  repeated  on 
this  appeal,  that  there  was  such  a  yariance.  But  none  has  erer  been 
pointed  out.  The  averments  in  the  complaint  may  not  embrace  all 
the  written  stipulations.  But  that  makes  no  variance.  It  was 
enough  to  set  forth  the  agreement  according  to  its  legal  effect  upon 
the  rights  of  the  parties.  That  we  think  was  done.  Nor  can  it  be 
deemed  a  contract  between  the  defendant  and  the  subscribers  to  it 
jointly.  The  nature  of  the  transaction  precludes  such  a  construc- 
tion. 

Again,  it  is  said  that  the  paper  does  not  import  to  be  a  contract 
on  the  defendant's  part.  Technically  speaking  this  is  correct, 
although  it  is  hardly  consistent  with  the  previous  position  assumed 
by  the  defendant.  But  the  paper  was  competent  and  very  pertinent 
evidence  in  connection  with  other  testimony  to  show  what  the  actual 
agreement  was  under  which  the  milk  was  delivered  by  the  assignor 
of  the  plaintiff,  and  received  by  the  defendant  On  proof  of  the 
allegations  referred  to,  contained  in  the  complaint  respecting  such 
agreement,  and  that  the  milk  delivered  to  the  defendant  made  the 
quantity  of  cheese  stated,  that  the  defendant  sold  it  and  received 
the  proceeds  thereof,  and  that  he  has  refused  to  pay  over  such  pro- 
ceeds, the  plaintiffs  would  be  entitled  to  recover  the  amount  thereof. 
It  was  error,  therefore,  to  reject  the  evidence  offered  on  this  subject. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed,  new  trial  granted. 


Hbkdersok  v.  Bbooes  et  dl.,  appellants. 

CfredUor's  suit — remedy  at  law  muH  be  eaohaueted.  Judgment,  tranecript  of,  fled 
after  debtar^i  death  creates  no  Hen,    Fraudulent  eanveyanee.    Resulting  trust. 

Plaintiff  obtained  judgment  against  E.  in  a  justice's  court  upon  which  execu- 
tion was  issued  and  returned  unsatisfied.  E.  died,  after  which  plaintiff  filed 
a  transcript  of  the  judgment  with  the  county  clerk.  No  execution  was  issued 
in  the  county  court.  The  executor  of  E.  admitted  the  claim,  and  on  the 
accounting  before  the  surrogate,  a  decree  was  made  adjudging  that  there 
were  no  assets  in  the  executor's  hands  to  pay  debts.  Plaintiff  then  brought 
action  against  B.  asking  that  certain  lands  which  B.  held,  and  which  had 
been  in  part  paid  for  with  the  avails  of  land  claimed  to  have  been  conveyed 
by  E.  to  B.  in  fraud  of  E/s  creditors,  be  declared  to  be  held  by  B.  in  trust  for 
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the  creditors  of  E.  and  that  the  land  he  sold  for  the  payment  of  plaintiff's 
deht  and  those  of  other  creditors. 
Held,  (1)  that  execation  not  having  heen  issued  and  returned  onsatisfied  in  the 
coonty  court,  the  remedy  at  law  was  not  exhausted,  and  the  action  could  not 
be  maintained ;  (2)  that  the  filing  of  the  transcript  in  the  county  clerk's 
office  after  E/s  death  did  not  render  the  judgment  a  lien  on  the  real  estate 
of  E.  and  could  not  become  the  foundation  of  a  creditor's  suit ;  (8)  that  only 
the  amount  of  money  advanced  by  E.  in  fraud  of  creditors  could  be  made  a 
lien  on  the  lands  and  recovered  for  the  benefit  of  creditors ;  and  (4)  that  the 
real  estate  purchased  by  B.  would  not,  under  the  doctrine  of  resulting  trusts, 
become  the  property  of  E.'s  creditors. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee 
The  action  was  brought  by  John  Henderson  against  James  S.  Brooks 
and  others,  and  was  in  the  nature  of  a  creditor's  sait  The  judg- 
ment determines  that  one  William  G.  Erwin  was  at  the  time  of  his 
decease  owner  of  a  certain  piece  of  real  estate  situate  in  the  village  of 
Albion,  the  title  to  which  was  in  the  defendant  Brooks,  conveyed  to 
him  to  defraud  the  creditors  of  said  Erwin,  and  that  the  pla  nciff  is 
entitled  to  have  his  judgment  paid  out  of  the  same;  that  a  receiver 
be  appointed,  and  tliat  the  defendant  Brooks  convey  the  real  estate 
to  the  receiver;  that  the  receiver  sell  the  said  real  estate,  and  out 
of  the  avails  first  pay  the  costs  and  expenses  of  the  receivership, 
the  judgment  of  the  plaintiff  with  interest  (it  being  $84.75,  entered 
13th  of  March,  1868),  and  the  plaintiff's  costs  and  disbursements  to 
the  amount  of  $201.34,  and  $50  to  Hiram  F.  Goff  as  guardian  ad 
litem,  of  the  infant  defendant  Emma  S.  Le  Due,  and  that  none  of 
the  other  parties  to  this  action  have  costs.  The  plaintiff*s  judgment 
was  obtained  before  a  justice  of  the  peace,  March  13,  1868. 

William  G.  Erwin,  the  judgment  debtor,  died  the  24th  day  of 
March,  1868,  and  a  transcript  of  the  judgment  was  docketed  in 
Orleans  county,  August  3,  1871.  The  defendant  Goff  is  the 
executor  of  William  G.  Erwin  and  Emma  S.  Le  Due,  and  James  H. 
Erwin,  his  children  and  heirs. 

The  complaint  alleges  that  the  executor,  Hiram  S.  Goff,  admitted 
the  plaintiff's  debt;  and  in  his  accounting  before  the  surrogate,  a 
decree  was  made  adjudging  that  there  were  no  assets  remaining  in 
his  hands  for  the  payment  of  debts. 

It  is  further  alleged  that  William  G.  Erwin  left  no  real  estate. 
The  plaintiff  demanded  judgment  that  the  defendant  Brooks  may 
be  declared  to  hold  the  real  estate  in  question  in  trust  for  the  credi- 
tors of  William  G.  Erwin,  and  that  the  same  be  sold  for  the  pay- 
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ment  of  plaintiff's  debt  and  other  creditors,  on  whose  behalf,  as 
well  as  the  plaintiff's,  the  action  was  brought;  or  that  the  said 
executor  proceed  to  sell  the  real  estate  in  question ;  and  for  general 
relief.  The  complaint  also  charges  that  the  real  estate  was  pur- 
chased of  the  plaintiff  and  others,  and  improved  with  the  moneys 
of  the  said  William  G.  Erwin  in  his  life-time,  and  the  title  was 
taken  in  the  name  of  Brooks  to  defraud  creditors.  The  defendants 
Brooks  and  Ooff  appeared  and  put  in  a  joint  answer,  denying  the 
charges  of  fraud,  and  averring  that  Brooks  paid  his  own  money  for 
the  property. 

It  was  admitted  that  no  execution  was  ever  issued  on  the  plain- 
tiff's judgment. 

The  evidence  before  the  referee  was  confined  chiefly  to  the  state 
of  the  account  between  Brooks  (the  defendant)  and  Erwin  and  his 
wife,  and  their  transactions  together  in  relation  to  the  property  in 
question ;  and  tended  to  show  that  Erwin  transferred  his  property 
(not  the  property  in  question)  to  Brooks ;  and  that  the  avails  were 
invested  by  Brooks  in  the  purchase  of  the  property  in  question ; 
that  Brooks  gave  his  own  mortgage  for  part  of  the  purchase  price, 
a  part  of  which  is  still  due ;  and  that  the  title  to  it  was  vested  in 
Brooks  with  the  design  of  protecting  it  from  the  creditors  of  Erwin. 
There  was  also  evidence  given  tending  to  show  that  at  the  time 
Brooks  purchased  the  real  estate  Ef  win  was  owing  debts,  though  the 
amount  is  not  stated. 

George  Bullard,  for  appellant. 

John  H.  White,  for  respondents. 

MoBGAK,  J.  I  am  of  the  opinion  that  this  action  cannot  be  sus- 
tained as  a  creditor's  bill.  An  action  in  the  nature  of  a  creditor's 
bill  cannot  be  sustained  upon  a  judgment  recovered  in  a  justice's 
court,  even  after  an  execution  has  been  issued  by  the  justice  and 
returned  nulla  bona. 

To  authorize  the  action  the  judgment  should  be  docketed  in  the 
county  court,  and  an  execution  issued  against  the  real  as  well  as  the 
personal  estate  and  returned  unsatisfied.  Crippen  v.  Hudson,  13 
N.  Y.  161.  And  the  right  of  the  judgment  creditor  to  relief 
depends  upon  the  fact  of  his  having  exhausted  his  legal  remedies 
without  avail.    He  must  first  have  taken  out  an  execution  at  law  and 
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caused  it  to  be  levied  or  returned  so  as  thereby  to  show  a  failure  of 
his  remedy  at  law.  Dunlevy  y.  Tallmadge,  32  N.  Y.  457,  460, 
Wright,  J. 

The  conditions  of  the  statute  authorizing  such  a  suit  must  be 
complied  with.    BeardsUy  Scythe  Co.  v.  Foster^  36  N.  Y.  661. 

In  the  case  at  bar  the  judgment  debtor  (Erwin)  died  in  March, 
1868,  and  the  transcript  of  judgment  was  not  filed  in  the  county 
clerk's  office  until  August,  1871.  After  Erwin's  death  the  plaintiff 
could  not  acquire  any  lien  on  Erwin's  real  estate  by  docketing  his 
judgment  in  the  county  clerk's  office ;  nor  could  any  execution  issue 
upon  it  against  property  which  Erwin  owned  in  his  life-time.  It 
might,  in  the  language  of  the  statute,  become  a  judgment  of  the 
county  court  (Code,  §  63) ;  but  it  could  not  become  a  lien  from  the 
time  of  the  filing ;  nor  in  any  other  mode  be  used  as  the  foundation 
for  a  creditor's  bill.  It  was  like  any  other  debt,  to  be  paid  in  due 
course  of  administration ;  and  the  executor  of  Erwin,  in  case  of 
failure  of  assets  to  pay  debts,  might,  under  the  statute,  maintain  an 
action  against  the  defendant  Brooks  for  the  benefit  of  creditors,  to 
disaffirm  the  transfer  of  Erwin's  property  to  him,  made  in  fraud  of 
creditors,  and  recover  the  property  or  its  value  for  the  use  of  the 
creditors.  Laws  of  1858,  chap.  314;  2  R  S.  449,  §  17;  Bahcock  v. 
Boothy  2  Hill,  181. 

And  as  to  the  real  estate  whic&  Henderson,  the  plaintiff,  conveyed 
to  Brooks,  it  is  at  least  doubtful  if  he  has  made  a  case  which  would 
entitle  him  to  allege  fraud.  It  does  not  appear  that  he  did  not 
know  at  the  time  that  the  object  was  to  vest  the  title  in  Brooks  to 
protect  it  from  Erwin's  creditors.  See  Phillips  v.  Wooster,  36  N".  Y. 
412.  If  the  executor  refused  in  a  proper  case  to  bring  the  action, 
or  was  in  collusion  with  the  fraudulent  assignee,  the  creditor  him- 
self might  bring  the  action  for  that  purpose,  making  the  executor  a 
party  defendant.    Bate  v.  Graham,  11  N.  Y.  237. 

In  Bahcock  v.  Booth,  supra,  the  administrator  sued  for  the  con- 
version of  a  yoke  of  oxen  by  the  defendant,  fraudulently  transferred 
to  him  by  the  intestate,  and  it  was  held  the  action  would  lie.  And 
in  Bate  v.  Graham,  supra,  it  was  held  that  an  action  might  be 
brought  by  an  executor  or  administrator  of  a  deceased  debtor,  whose 
estate  was  insolvent,  to  impeach  a  sale  of  personal  property  in  fraud 
of  creditors,  and  recover  the  same  of  the  fraudulent  grantee.  The 
judgment  in  Bate  v.  Graham  declared  the  assignment  void,  and 
directed  that  the  proceeds  of  the  assigned  property  should  be  applied 
by  the  administrator  to  the  payments  of  the  debts  of  the  deceased. 
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In  the  case  at  bar  the  eyidence  tended  to  prove  that  moneys  and 
property  of  the  deceased  were  inyested  in  real  estate  purchased  by 
the  defendant  Brooks  in  his  own  name ;  and  that  the  title  was 
vested  in  Brooks  to  protect  it  from  the  claims  of  creditors.  The 
amoant  paid  and  expended  by  the  deceased  to  purchase  and  improve 
the  property  is  not  stated  or  ascertained  by  the  judgment,  but  the 
evidence  shows  that  Brooks  gave  a  mortgage  on  the  real  estate  pur- 
cliased  of  Hend^rson^  the  plaintiff,  for  $4:,00 ;  that  several  thou- 
sand dollars  were  expended  in  buildings  and  improvements  upon 
the  two  pieces  of  real  estate  described  in  the  complaint;  and  that 
they  are  now  worth  over  $6,000 ;  and  that  the  original  cost  was  only 
$1,300.  The  defendant  Brooks  testified  that  he  paid  the  purchase 
price,  and  paid  for  the  improvements,  and  bought  the  property  to 
make  a  home  for  his  sister.  She  was  the  wife  of  Erwin ;  she  car- 
ried on  the  millinery  business  in  the  name  of  James  S.  Brooks,  and 
until  her  death  the  accounts  in  bank  were  kept  in  his  name.  She, 
as  well  as  her  husband,  deposited  to  Brooks'  account  After  Erwin's 
death,  Brooks  paid  bills  charged  to  Erwin  for  lumber  and  materials 
which  were  used  in  the  building  and  repairs  upon  the  property  for 
over  $1,000 ;  and  it  would  also  seem  from  the  evidence  that  Erwin 
only  paid  $87  on  the  $400  mortgage  given  by  Brooks  for  part  of 
the  purchase  price  for  the  Henderson  lot  If  the  amount  advanced 
by  Erwin  in  fraud  of  creditors  can  be  ascertained  and  recovered  for 
the  benefit  of  the  creditors  of  the  estate,  an  accounting  should  be 
had ;  and  so  far  as  it  was  invested  in  the  real  estate  described  in  the 
complaint,  the  amount  thus  ascertained  might,  perhaps,  be  declared 
a  lien  on  the  real  estate.  The  real  estate  purchased  by  Brooks 
would  not,  under  the  doctrines  of  resulting  trusts^  before  the 
Revised  Statutes,  become  the  property  of  Erwin.  This  try^t  arose, 
if  at  all,  at  the  instant  of  the  purchase,  and  required  that  the  whole 
consideration  should  be  paid  by  the  person  claiming  the  land. 

If  part  of  the  consideration  is  paid,  the  land  was  only  chargeable 
in  equity  with  the  money  advanced  pro  tanto.  Any  payment  in 
advance  of  money  after  the  purchase  has  been  completed,  would 
not  raise  a  resulting  trust.  Botsford  v.  Burr,  3  Johns.  Oh.  405 ; 
Bogert  v.  Perry ,  17  Johns.  351.  There  is,  therefore,  no  ground 
upon  which  Erwin  could  claim  the  whole  beneficial  interest  in  the 
land  before  the  Revised  Statutes,  and  resuUiny  trusts  having  been 
abolished  in  such  a  case,  except  as  to  creditors,  they  could  not  go 
beyond  what  the  debtor  has  advanced  toward  the  purchase  price. 
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No  trust  results  to  creditors,  under  the  statute,  for  mouey  after- 
ward paid  by  the  debtor  toward  the  improyement  of  the  property. 

But  I  see  no  reason  why  the  executor  could  not  recover  for  the 
benefit  of  creditors,  whatever  amount  he  could  show  had  been 
fraudulently  transferred  to  Brooks,  either  to  purchase  the  property 
or  to  improve  it.  The  judgment  is  erroneous  so  far  as  it  determines 
that  the  real  estate  in  question  belonged  to  Erwin.  It  would  not 
belong  to  him  before  the  Bevised  Statutes,  and  clearly  cannot  be 
treated  as  his  since  the  statute.  Under  the  Revised  Statutes  relat- 
ing to  resulting  trusts,  Erwin  took  no  interest  whatever  in  the  real 
estate.  IRS.  728 ;  Garfield  v.  ffatniaker,  16  N.  Y.  476.  But  the 
executor  may  doubtless  trace  the  moneys  of  Erwin  into  the  hands  of 
Brooks,  and  if  transferred  to  him  in  fraud  of  creditors,  may  recover 
them  for  the  benefit  of  the  creditors  of  the  estate.  I  apprehend 
only  so  much  could  be  recovered  a^i  would  be  necessary  to  pi^  the 
debts  of  the  deceased.  And  we  have  no  knowledge  what  those  debts 
amount  to.  The  plaintiff's  judgment  is  less  than  $100,  while  the 
real  estate  is  valued  at  over  $6,000.  If  the  case  had  been  tried  upon 
the  theory  of  an  action  by  the  executor  to  subject  to  the  payment 
of  debts,  property  fraudulently  transferred  to  the  defendant  Brooks, 
by  the  deceased,  and  if  the  findings  had  ascertained  the  amount  or 
value,  and  the  same  had  been  charged  as  a  lien  on  the  real  estate, 
we  might,  on  the  authority  of  Bate  v.  Graham,  supra,  affirm  the 
judgment,  although  the  complaint  is  defective  and  not  properly 
framed  to  obtain  such  relief. 

The  judgment,  however,  seizes  all  the  real  estate,  with  the 
improvements,  valued  at  $6,000,  and  directs  the  defendant  Brooks 
to  convey  it  to  a  receiver  as  the  property  of  the  deceased,  while  I 
am  clearly  of  opinion  that  the  defendant  Brooks  has  an  undoubted 
right  to  the  real  estate,  charged  only  with  the  debts  of  the  deceased. 
And  the  recovery  should  be  limited  to  the  moneys  and  property 
fraudulently  transferred  to  the  defendant  by  the  deceased  to  pur- 
chase and  improve  the  property.  Whether,  on  a  new  trial,  the 
plaintiff  should  be  allowed  to  amend  his  complaint,  or  whether  an 
amendment  is  necessary  to  enable  him  to  recover,  are  questions  I 
have  not  had  time  to  consider. 

There  seems  to  be  no  reason  for  making  Erwin's  heirs  parties  in 
any  aspect  of  the  case. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 

to  abide  the  event. 

Judgment  reversed  and  new  tried  granted. 
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McGuE  y.  Tbibune  Associatiok^  appellant 

PraeHee — erder  to  Uike  affidcmt  under  Code,  §  401  —  righu  (tf  opposing 

party — tjnaiver  of  objection  by  tottneu. 

Plamtiff  procured  an  order,  under  the  provision  of  Code,  section  401,  for  a 
witness  to  appear  before  a  referee  and  make  an  affidavit.  In  pursuance  of 
the  order,  the  witness  appeared  and  made  the  affidavit.  Upon  an  appeal  bj 
defendant  kJid  the  witness  from  the  order,  held,  (1)  that  defendant  could  not 
interfere  with  the  proceedings  to  procure  the  affidavit,  but  could  onlj  object 
to  the  contents  of  or  mode  of  procuring  it  when  it  was  sought  to  be  used 
against  defendant ;  and  (2)  that  the  witness,  having  appeared  and  made 
the  affidavit  without  objection,  had  waived  his  right  to  question  the  order. 

Appeal  by  the  defendant,  and  also  by  the  witness,  from  an  order 
made  at  a  special  term  in  Kings  county  denying  a  motion  to  vacate 
an  order  under  the  provision  of  Code,  section  401,  appointing  a 
referee  to  take  the  affidavit  of  William  F.  G.  Shanks,  and  requiring 
Shanks  to  appear  before  said  referee  for  that  purpose. 

Cornelius  A.  Runkle,  for  Tribune  Association. 

A.  J.  Dittmhoeffery  for  W.  F.  G.  Shanks. 

Tracy y  Catlin  £  Broadhead,  for  respondent 

Talcott,  J.  The  motion  to  vacate  the  order  appears  to  have 
been  made  by  the  Tribune  Association  as  a  defendant,  and  by  the 
witness  Shanks.  The  Tribune  Assooiafcion  had  no  right  to  move  to 
vacate  the  order  for  an  ex  parte  examination  of  thje  plaintiff's  wit- 
ness. There  is  no  mode  by  which  a  party  can  interfere  to  prevent 
the  procuring  of  an  ez  parte  affidavit  by  his  adversary.  The  wit- 
ness might  voluntarily  appear  before  the  referee  and  make  the  affi- 
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davit,  and  if  so,  he  might  waive  any  irregularity  or  want  of  power 
in  the  proceedings  to  procure  his  attendance. 

The  affidavit  is  ez  parte,  and  may,  or  may  not,  be  used  in  the  case. 
*  If  there  is  any  thing  in  the  contents,  or  in  the  mode  of  procuring 
the  affidavit,  to  which  the  defendant  can  lawfully  object,  his  objec- 
tion must  be  made  when  the  affidavit  is  sought  to  be  used  against 
him.    Brooks  v.  SchuUz,  5  Bobt  636. 

The  witness  Shanks  also  moved  to  vacate  the  order,  and  appeals 
from  the  decision  of  the  special  term.  It  appeared  on  the  motion 
that  Mr.  Shanks  appeared  before  the  referee,  attended  by  counsel, 
at  the  time  and  place  named  rn  the  subpoena  served  upon  him,  and 
then  and  there,  without  any  objection  to  the  validity  or  regularity 
of  the  subpoena,  or  the  order  under  which  it  was  issued,  submitted 
to  examination,  which  had  been  closed  before  any  notice  of  any 
motion  to  vacate  the  order  appointing  the  referee,  etc.,  was  given. 

We  think  it  was  too  late  for  the  witness,  after  having  voluntarily 
appeared  and  submitted  to  examination,  to  take  exception  to  the 
proceedings  to  procure  his  attendance  for  that  purpose* 

The  only  interference  with  any  right  of  the  witness  which  was 
attempted  by  the  order,  which  he  moved  to  vacate,  was  in  that  por- 
tion of  the  order  which  directed  him  to  appear  for  the  purpose  of 
the  examination.  Any  objection  to  the  order  on  this  account  was 
waived  by  his  voluntary  appearance  without  objection. 

This  precise  point  appears  to  have  been  decided  in  the  case  of 
JErie  Railway  v.  Champlainy  35  How.  74,  where  it  was  held  that, 
after  the  witness  had  appeared  before  a  referee  appointed  under  sec- 
tion 4:01,  and  submitted  to  a  partial  examination,  it  was  too  late  to 
move  to  vacate  the  order  appointing  the  referee,  etc.,  on  the  ground 
that  the  affidavit  on  which  the  order  was  made  did  not  present  a 
case  authorizing  the  granting  of  the  order.  This,  though  a  special 
term  decision,  was,  we  think,  in  conformity  to  the  rule  in  similar 
cases.  There  is  no  point  as  to  the  propriety  of  any  question  put  to 
the  witness  before  us,  and  we  intend  to  decide  nothing  on  that  sub- 
ject, but  only  the  proposition  that,  after  a  witness  has  appeared  and 
submitted  to  an  examination,  without  objection,  before  a  referee 
appointed  for  that  purpose,  it  is  too  late  for  him  to  initiate  proceed- 
ings for  the  purpose  of  setting  aside  the  order,  on  the  ground  of  the 
insufficiency  of  the  affidavit  on  which  it  was  granted. 

The  order  appealed  from  is  affirmed,  with  $10  costs. 

Order  affirmed. 
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Hewlett,  appellant,  v.  Wood  et  ah 
Partition — otcHon  by  heirtoa/wfid  wiU — right  to  jury  trial, 

PlaintifP,  one  of  the  lawful  heirs  of  a  testator,  brought  action  for  the  partition 
of  the  real  estate  whereof  the  testator  died  seized,  alleging  in  the  com- 
plaint that  the  last  will  of  testator,  devising  such  estate,  was  yold«  (Laws 
1858,  chap.  288.)  Held,  that  a  refusal  of  the  special  term  to  settle  issues  in 
the  action  to  be  tried  by  a  jury  was  error. 

Appeal  from  an  order  of  the  special  term  of  Kings  county, 
denying  a  motion  by  the  plaintiff  for  the  settlement  of  issues,  and 
that  the  same  be  tried  by  a  jury. 

The  action  was  originally  brought  by  Nelly  Hewlett  against 
Samuel  Wood  and  others,  for  the  partition  of  certain  real  estate  of 
which  Abraham  Wood  died  seized.  Said  Abraham  Wood  left  sur- 
yiving  him  a  brother,  the  defendant  Samuel  Wood,  and  a  sister,  the 
original  plaintiff,  Nelly  Hewlett,  his  only  heirs.  He  left  a  last  will, 
the  provisions  of  which  were  not  satisfactory  to  said  Nelly  Hewlett 
This  action  was  therefore  commenced  by  her  in  pursuance  of  the 
act  of  1853,  chap.  238,  nominally  to  obtain  a  partition  of  the  real 
estate  mentioned,  but  really  to  obtain  a  construction  of  the  will 
which  the  complaint  alleged  was  void.  The  action  was  brought  in 
August,  1869 ;  a  trial  was  had  at  a  special  term  before  Mr.  Justice 
Tappak,  in  November,  1870,  which  resulted  in  a  judgment  dismiss- 
ing the  complaint  From  this  judgment  plaintiff  appealed  to  the 
general  term ;  pending  this  appeal,  Nelly  Hewlett  died,  and  Abra- 
ham Hewlett  was  substituted  as  plaintiff  in  her  place*  The  general 
term  afiGirmed  the  judgment,  and  plaintiff  apealed  to  the  court  of 
appeals  which  reversed  the  judgments  below  and  ordered  a  new 
trial.  Plaintiff,  upon  proper  affidavits,  now  made  the  motion  ap- 
pealed from  which  was  denied  by  the  special  term  held  by  Mr. 
Justice  Gilbert,  in  December,  1873. 

* 

E.  T.  Schenck,  for  appellant 
A.  Wakeman,  for  respondents. 

Taloott,  J.  This  was  an  action  in  form  for  a  partition,  but  it 
appears  that  the  real  question  in  controversy  is  as  to  the  validity  of 
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a  devise  made  by  Abraham  Wood,  who  died  seized  of  the  property 
in  question.  The  defendants  are  in  possession  of  the  property, 
claiming  under  the  will  sought  to  be  impeached,  and  denying  the 
title  of  the  plaintiff  as  heir  at  law.  In  such  a  case  no  decree  for 
the  partition  could  have  been  made  before  the  act  of  1853.  Bur- 
hans  y.  Burhans,  2  Barb.  Ch.  398 ;  Florence  y.  Hopkins,  46  N".  Y. 
182.  The  act  of  1853  (Laws  of  1853,  chap.  238)  provides  that  heirs 
claiming  by  descent  from  an  ancestor  who  died  in  possession, 
whether  they  be  in  possession  or  not,  notwithstanding  any  apparent 
devise,  may  prosecute  an  action  for  partition  notwithstanding  any 
possession  under  the  devise,  provided  they  shall  allege  and  establish 
in  such  action  that  the  apparent  devise  is  void.  Under  this  statute 
the  action  is  maintainable  notwithstanding  the  adverse  possession 
of  those  claiming  to  be  devisees. 

The  case  has  been  once  before  tried,  a  new  trial  has  been  ordered 
by  the  court  of  appeals,  and  it  appears  that  the  questions  to  be  liti- 
gated are  as  to  the  mental  capacity  of  the  testator,  and  whether  or 
not  the  will  in  question  was  procured  through  undue  influence,  im- 
position and  fraud,  involving  the  examination  of  a  large  number 
of  witnesses  and  conflicting  testimony.  Such  questions  when  they 
arose  in  a  court  of  equity  were  referred  to  a  jury  trial.  Story^s  Eq. 
Jur.,  §  72.  In  an  action  in  equity  before  the  Revised  Statutes,  when 
the  legal  title  was  in  controversy  the  practice  of  the  court  was  to  re- 
tain the  suit  until  the  title  could  be  established  at  law.  Wilkin  v. 
Wilkin,  1  Johns.  Ch.  Ill ;  Coxe  v.  Smith,  4  id.  271.  After  the 
Bevised  Statutes,  the  practice  was  to  dismiss  the  complaint  without 
prejudice  to  a  new  suit  after  the  title  had  been  established  at  law. 
Burhans  v.  Burhans,  2  Barb.  Ch.  398 ;  Florence  v.  Hopkins,  46 
N.  Y.  182. 

The  provisions  of  the  Bevised  Statutes  on  the  subject  of  partition 
clearly  contemplate,  if  they  do  not  require,  a  trial  by  jury  where  the 
legal  title  is  in  dispute  (2  R  S.  319,  320,  §§  16, 17,  18,^19  and  23), 
and  section  448  of  the  Code  applies  the  provisions  of  the  Bevised 
Statutes  relating  to  partition  to  actions  brought  under  the  Code  for 
the  same  purpose,  so  far  as  the  same  can  be  so  applied  to  the  sub- 
stance and  subject-matter  of  the  action  without  regard  to  its  form. 
It  is  assumed  that  the  action  for  partition  under  the  Code  is  an  ac- 
tion in  equity.  Assuming  this  to  be  correct,  and  assuming  that  a 
court  of  equity  had  jurisdiction  in  such  a  case  to  decide  upon  and 
dispose  of  the  legal  title  where  that  is  in  dispute,  still,  as  we  have 
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seen,  that  court  did  not  attempt  to  do  so  in  such  a  case  without  the 
intervention  of  a  jury.  Will.  Eq.  Jur.  704.  There  is  nothing  in 
the  act  of  1853,  before  referred  to,  which  undertakes  to  change  the 
mode  of  trial  in  such  cases.  In  fact  the  action  for  a  partition  under 
the  act  of  1853,  is  in  its  nature  an  action  of  ejectment.  The  par- 
tition can  only  be  granted  as  incidental  relief  depending  on  the 
prior  establishment  of  the  legal  title,  which  is  the  main  point  in 
controversy.  The  refusal  to  grant  an  issue  in  such  a  case  is  good 
ground  for  an  appeal     Townsend  v.  Graves,  3  Paige,  457. 

The  counsel  for  the  respondents  claims  that  no  issue  of  fact  is 
made  by  the  pleadings.  The  plaintiff,  following  the  act  of  1853 
before  referred  to,  alleges  that  the  will  under  which  the  defendants 
claim  is  void.  It  is  quite  probable  that  this  allegation,  as  a  matter 
of  pleading,  is  too  general,  and  that  the  defendants  might  have  com- 
pelled the  plaintiff  to  make  his  complaint  more  specific  in  this  re- 
spect But  if  they  saw  fit  to  go  to  trial  on  this  general  allegation, 
they  subjected  themselves  to  the  consequence  that  any  evidence 
showing  the  will  to  be  void  is  admissible,  and  any  embarrassment 
arising  from  the  generality  of  the  allegation  can  be  remedied  on  the 
settlement  of  the  issues. 

On  the  whole,  we  think  the  special  term  erred  in  refusing  to  set- 
tle issues  in  the  action  to  be  tried  by  a  jury. 

The  order  appealed  from  is  reversed,  and  the  issue  of  fact  touch- 
ing the  validity  of  the  will  of  Abraham  Wood  must  be  settled  in 
the  usual  manner  and  tried  by  a  jury,  with  $10  costs  of  the  appeal 
to  abide  the  event  of  the  action. 

Ordered  accordingly. 


Davis  v.  Davis. 

JHwree  —  aUotoance  to  trife  —  fr-ode  of  securing  —  toA^n  not  authorized. 

In  an  action  hj  a  wife  for  a  limited  divorce,  on  the  ground  of  cruel  and  inhu- 
man treatment,  the  referee  found  that  such  treatment  did  not  exist  to  a  de. 
gree  authorizing  separation,  and  expressed  the  opinion  that  the  complaint 
should  be  dismissed.  The  special  term  did  not  reverse  the  order  of  the  refe- 
ree, yet  did  not  dismiss  the  complaint,  but  appointed  a  receiver  to  whom  de- 
fendant was  directed  to  pay  a  specified  sum,  to  be  invested  for  the  support  of 
the  wife.    Held,  that  if  an  allowance  could  be  granted,  it  could  not  be  done  bj 
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taking  poasesBion  of  the  haflband's  property  through  the  medium  of  a  re- 
ceiver in  the  first  instance,  but  onlj  by  requiring  Becuritj  for  payment  of 
the  allowance,  and  sequestrating  the  property  in  case  of  default. 
ffeldf  also,  that  neither  cruel  or  inhuman  treatment  by  the  husband,  nor  con- 
duct on  his  part  rendering  cohabitation  unsafe  or  improper,  nor  abandonment 
of  the  wife  by  him  having  been  found,  the  court  could  not,  under  2  R.  S.  147, 
§  55,  make  an  allowance  to  the  wife.    AtwcUer  v.  AttoaUr,  58  Barb.  6*^1. 

Appeal  by  both  parties  from  a  judgment  entered  at  the  special 
term  in  Suffolk  county,  August  19, 1871.  The  action  was  brought 
by  Sophia  C.  Davis  against  William  Davis  to  obtain  a  limited 
divorce  on  the  ground  of  cruel  and  inhuman  treatment.  The 
necessary  facts  appear  in  the  opinion. 

Smith  <&  Stanhroughy  for  plaintifEl 

Wm.  Wickham,  for  defendant. 

Talcott,  J.  This  suit  was  instituted  to  procure  a  separation  a 
mensa  et  ihoro,  on  the  ground  of  cruel  and  inhuman  treatment  by 
the  defendant  of  the  plaintiff  his  wife,  and  upon  the  ground  that 
the  defendant's  conduct  had  been  such  as  to  render  it  unsafe  and 
improper  for  the  plaintiff  to  cohabit  with  him. 

By  the  consent  of  the  parties  it  was  referred  to  a  referee  to  hear 
the  proofs  and  allegations  of  the  parties,  and  to  report  thereon  to 
the  court  with  his  opinion.  The  referee  heard  the  voluminous  evi- 
dence and  reported  the  same  to  the  special  term,  together  with  an 
elaborate  examination  thereof,  and  his  conclusions  or  opinion 
thereon.  The  opinion  of  the  referee  was  to  the  effect  that  when- 
ever the  defendant  had  exhibited  any  violence  toward  the  plaintiff 
it  had  been  provoked  by  her,  she  herself  being  the  aggressor.  And 
the  referee  negatived  the  existence  of  the  cruel  and  inhuman  treat- 
ment alleged,  or  such  conduct  on  his  part  as  would  render  it  unsafe 
and  improper  for  the  plaintiff  to  cohabit  with  him,  but  expressed 
the  opinion  that  the  complaint  should  be  dismissed.  The  justice  at 
the  special  term  did  not  reverse  the  decision  of  the  referee  on  any 
question  of  fact,  but  seemed  to  agree  that  this  opinion  of  the  referee 
is  not  to  be  disturbed  upon  the  facts.  But  instead  of  dismissing  the 
complaint,  the  special  term  appointed  a  receiver-  and  directed  the 
defendant  to  pay  to  the  said  receiver  the  sum  of  13,000,  to  be 
invested,  and  the  income  or  interest  to  be  applied  to  the  support 
and  maintenance  of  the  plaintiff. 
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XTnder  the  provisions  of  the  Eevised  Statutes,  relative  to  limited 
divorces  (2  B.  S.  147,  §  55),  the  court  is  authorized,  although  a 
decree  for  separation  he  not  made,  to' make  an  order  for  the  support 
and  maintenance  of  the  wife  and  her  children,  or  any  of  them,  by 
the  husband  out  of  his  property  as  the  nature  of  the  case  renders 
suitable  and  proper.  It  seems,  however,  that  this  is  to  be  done  not 
by  taking  possession  through  the  medium  of  a  receiver  of  the  prop- 
erty of  the  husband,  or  any  part  of  it  in  the  first  instance,  but  to 
require  security  for  the  payment  of  the  allowance,  and  to  seques- 
trate the  property  of  the  husband  only  in  the  event  of  his  neglect- 
ing or  refusing  to  give  the  security,  or  upon  the  default  of  the  hus- 
band and  his  surety  after  the  security  is  given.  2  R.  S.  148,  §  60. 
The  judgment  in  this  case  would  seem,  therefore,  erroneous  even  if  a 
judgment  for  an  allowance  to  the  wife  might  be  granted  under  sec- 
tion 55.  The  legislature  did  not  intend  to  authorize  the  court  to 
seize  out  of  the  bulk  of  the  husband's  property,  in  the  first  instance, 
a  sum  sufficient  to  produce  the  income  deemed  a  proper  allowance 
for  the  wife,  but  only  required  him  to  secure  the  payment,  permit- 
ting a  sequestration  of  the.  property  only  after  a  default. 

But  there  is  a  more  fundamental  difficulty  under  the  rule  settled 
in  this  department,  as  to  the  construction  of  the  said  section  55. 
It  was  held  by  the  general  term  of  this  department  in  Atwater  v. 
Atwater,  36  How.  431 ;  S.  C,  53  Barb.  621,  that  an  order  for  the 
maintenance  and  support  of  the  wife,  under  section  55,  cannot  be 
made  unless  one  of  the  three  grounds  upon  which  the  statute  author- 
izes a  limited  divorce  be  established  in  the  case.  Those  grounds 
are:  1.  The  cruel  and  inhuman  treatment  by  the  husband  of  his 
wife ;  2.  Such  conduct  on  the  part  of  the  husband  toward  his  wife 
as  may  render  it  unsafe  and  improper  for  her  to  cohabit  with  him ; 
3.  The  abandonment  of  the  wife  by  the  husband  and  his  refusal  or 
neglect  to  provide  for  her.  The  difficulty  in  this  case,  under  the 
rule  laid  down  in  Atwater  v.  Atwater,  supra,  is,  that  there  is  no 
finding  or  adjudication  by  either  the  referee  or  the  justice  at  special 
term,  that  either  of  the  three  grounds  upon  which  a  separation  can 
be  authorized  exists  in  the  case.  The  only  thing  in  the  nature  of  a 
finding  or  adjudication  upon  which  the  judgment  for  separate  main- 
tenance seems  to  be  based  is  a  statement  in  what  seems  to  be  intended 
as  an  opinion  of  the  justice  at  special  term,  where  he  says  after 
declining  apparently  to  come  to  a  conclusion  adverse  to  that  of  the 
referee,  as  to  the  failure  of  proof  of  the  facts  necessary  to  warrant 
Vol.  Ill,  N.  Y.  Eep.  — 58 
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a  divorce  a  mensa  et  thoro,  ^^But  the  whole  case  shows  that  what- 
ever be  the  decision  of  this  action,  there  is  no  possibility  of  the 
parties  living  together  in  harmony.  Their  disagreements  have 
reached  such  a  point  that  any  expectation  of  peace  between  them 
would  be  unwarranted."  This  is  not  one  of  the  grounds  for  which 
a  legal  separation  by  the  court  is  warranted,  and  according  to  the 
decision  referred  to,  where  such  a  case  alone  exists,  the  parties  must 
be  left  to  bear  as  they  may  the  inconveniences  and  griefs  resulting 
from  their  want  of  harmony  and  &om  their  mutual  quarreling. 

The  plaintiff  has  also  appealed  from  the  decree  and  claims  that  a 
divorce  should  be  granted.  It  is  sufficient  to  say  that  the  testimony 
before  the  referee  as  to  the  circumstance's  which  transpired  at  the 
various  quarrels  between  the  parties,  and  which  are  alleged  by  the 
plaintiff  as  the  grounds  and  evidence  upon  which  she  seeks  a  decree 
of  divorce,  is  in  the  highest  degree  conflicting,  and  the  case  was 
determined  by  the  referee  mainly  on  the  different  credibility  of  the 
witnesses. 

As  we  must  follow  the  case  of  Atwater  v.  AtwcUer,  before  cited, 
the  judgment  of  the  special  term  appealed  from  is  reversed,  and 
judgment  is  ordered  dismissing  the  complaint  without  costs  and 
without  prejudice  to  any  new  suit  to  be  instituted  by  the  plaintiff 
against  the  defendant  for  a  limited  divorce. 

Judgment  accordingly. 


Supervisors  of  Richmond  v.  Van  Clibf. 

Supervisors — extra  etmipensatum  to  illegal — county  may  recover  back  moneys 

fcrondfuUy  allowed  to. 

Defendant  in  1871,  while  a  supervisor  of  Richmond  county,  presented  claims 
to  the  board  of  superrisors  of  that  county,  which  were  allowed  and  paid,  for 
services  "  as  supervisor  "  in  attending  committee  meetings  at  $5  per  meeting ; 
in  negotiating  county  bonds,  etc.,  at  $5  per  day ;  In  performing  duties  upon 
the  building  committee  at  $5  per  day.  In  an  action  on  behalf  of  the  county 
to  recover  back  the  amount  paid :  Held,  that  the  charges  were,  by  Laws  of 
1869,  chap.  855,  §  8,  illegfal,  being  in  excess  of  the  compensation  provided  for 
supervisors,  and  that  the  amount  paid  could  be  recovered  back.  Supervisors 
of  Onondaga  ▼.  Briggs^  3  Denio,  26,  limited. 
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Exceptions  ordered  to  be  heard  in  the  first  instance  at  general 
term.  The  action  was  brought  to  recoyer  back  moneys  paid  to  the 
defendant,  John  H.  Van  Clief,  Sr.,  for  seryices  for  the  county  of 
Richmond,  while  saperWsor  thereof.  The  material  facts  appear  in 
the  opinion. 

Tompkins  Westerveliy  for  plaintiff. 

8.  F.  Rawsan,  for  defendant 

Talcott,  J.  This  is  an  action  to  recover  from  the  defendant  cer- 
tain moneys  which  he  had  received  from  the  treasurer  of  Richmond 
county,  upon  bills  against  that  county,  which  had  been  made  out 
by  him  against  the  county  for  his  services  as  supervisor  of  said 
county,  and  which  had  been  audited  and  allowed  by  the  board  of 
supervisors  and  paid  by  the  county  treasurer.  The  charges  in  these 
accounts,  which  were  held  to  be  invalid  at  the  circuit,  were  charges 
for  attendance  at  committee  meetings,  in  addition  to  the  charges  for 
attendance  at  the  general  meetings  of  the  board,  and  for  which 
attendance  at  committee  meetings  the  defendant  had  charged  $5 
each,  and  charges  for  two  trips  to  Albany  three  days  each,  charged  at 
$18,  and  twenty-five  days  negotiating  bonds  for  which  the  defendant 
had  charged  $5  per  day.  These  charges  purported,  according  to  the 
bills  presented  by  the  defendant,  to  be  for  services  rendered  by  him 
as  supervisor,  and  no  explanation  as  to  the  character  in  which  the 
services  charged  as  trips  to  Albany  and  negotiating  bonds  was  given 
or  offered,  except  that  stated  on  the  defendant's  bills  presented. 

By  the  act  1869,  chap.  855,  §  8,  it  is  enacted  that  *^  each  supervisor, 
whose  compensation  is  not  specially  provided  for  by  law,  shall  be  enti- 
tled to  charge  and  receive  13  per  day,  for  each  full  day's  service  during 
the  session  of  the  board,  besides  mileage  now  flowed  by  law ;  but 
such  supervisor  shall  not  be  entitled  to  receive  any  other  compensa- 
tion whatever,  except  as  the  same  is  specially  provided  for  by  law." 

As  this  case  appeared  at  the  circuit  these  charges  for  attendance 
at  committee  meetings,  and  for  allowances  at  Albany,  and  for  nego- 
tiating bonds,  were  charges  for  the  services  of  the  defendant  as  super- 
visor over  and  above  three  dollars  per  diem  for  each  day's  full  ser- 
vice during  the  sessions  of  the  board,  and  it  is  not  claimed  by  the 
counsel  for  the  appellant  that  compensation  for  such  services  is 
specifically  provided  by  law.  The  offer  to  prove  that  it  had  been 
the  custom  of  the  board  to  allow  its  members  five  dollars  per  diem 
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for  services  of  its  members  on  committees  was,  of  course,  properly 
rejected.  The  act  of  1869  was  designed  to  abrogate  and  forbid  all 
sach  customs  in  the  future  where  they  had  existed  in  the  past 
Neither  was  the  offer  to  prove  that  the  services  were  reasonably 
worth  the  prices  charged  admissible.  The  act  of  the  legislature  is 
conclusive  upon  the  subject,  and  does  not  allow  supervisors  to  pay 
themselves  out  of  the  county  funds  as  upon  a  quantum  meruit 

The  charges  in  question  then  were  not  legal  charges  in  behalf  of 
the  defendant  against  the  county. 

But  they  have  been  adjusted,  allowed  and  voluntarily  paid,  and 
the  general  rule  of  law  in  relation  to  moneys  which  have  been 
voluntarily  paid  on  a  claim,  and  with  full  knowledge  of  the  facts,  is 
that  such  moneys  cannot  be  recovered  back.  And  it  was  expressly 
held  by  the  old  supreme  court  in  Supervisors  of  Onondaga  v. 
BriggSf  2  Denio,  26,  that  this  principle  applied  with  full  force  to 
the  case  of  moneys  which  had  been  allowed  and  paid  by  a  board  of 
supervisors,  notwithstanding  the  charges  thus  paid  were  not  legal 
charges  against  the  county. 

In  this  case,  however,  I  am  relieved  from  the  consideration  of  this 
question,  since  it  appears  that  the  general  term  of  this  departitient, 
in  the  case  of  Richmond  County  v.  Ellis  (MSS.),  has  held  that  moneys 
paid  under  such  circumstances,  to  a  member  of  the  board  of  super- 
visors, may  be  recovered  back.  In  the  opinion  delivered  in  that 
case,  the  principle  intended  to  be  laid  down  is  thus  stated : 

**  The  supervisors  of  a  county  have  a  trust  confided  to  them 
involving  a  faithful  care  and  control  of  the  public  funds  in  the 
county  treasury,  and  the  voting  and  payment  of  unlawful  claims  to 
themselves,  or  to  any  one  of  their  number,  is  a  breach  of  a  high 
trust  and  duty ;  and  the  making  up  of  such  claim  and  the  taking 
of  the  money  therefor  out  of  the  county  treasury,  when  such  acts 
are  established  by  the  testimony,  justify  the  allegations  of  fraud  in 
the  complaint.*' 

The  complaint  in  the  present  case,  in  like  manner,  charges  that 
the  money  of  the  county  was,  in  like  manner,  fraudulently  obtained, 
and  this  case  seems  to  be  fully  covered  by  the  case  of  Richmond 
County  V.  Ellis,  The  motion  for  a  new  trial  is  therefere  denied, 
and  judgment  is  ordered  for  the  plaintiff  on  the  verdict. 

Judgment  accordingly. 
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People  ex  rel  Clapp,  appellant,  v.  Fisk  et  dU 

Mandamtu—waTU  ofiecU  to  writ. 

A  writ  of  mandamuB  issued  by  tlie  court  was  served  without  having  the  seal 
of  the  court  affixed.  RM,  that  such  service  was  a  nullity  and  proceedings 
for  contempt  could  not  be  founded  thereupon. 

Appeal  from  an  order  of  the  special  term  of  Kings  county  deny- 
ing a  motion  on  behalf  of  the  relator,  Hawley  D.  Clapp,  to  punish 
Darius  R.  Mangam,  the  president,  and  James  Merritt,  the  secretary 
of  the  National  Trust  Company  of  the  city  of  New  York  (one  of 
the  defendants),  and  Thomas  L.  Bushmore,  as  for  a  contempt,  in 
disobeying  the  mandamus  in  this  case.' 

Abel  Crook  and  James  Emmott,  for  appellants.  The  order  was 
sufficient  without  the  writ,  and  notice  of  the  order  or  of  the  writ 
was  sufficient  if  no  seryice  had  been  attempted.  Hali  y.  Thomas^  3 
Edw.  Ch.  236;  People  y.  Sturtevant,  5  Seld.  278;  People  y.  Brower^ 
4  Paige,  406 ;  People  y.  Comptouy  1  Duer,  553,  and  cases  cited ;  JUc- 
Neil  y.  Oarraly  1  Craig  &  Phillips,  98;  3  R  S.  853,  §  21;  Lansing 
y.  Eaton,  7  Paige's  Ch.  364 ;  Kerr  on  Injunctions,  638.  Defendants, 
haying  made  a  return,  cannot  object  to  irregularity  in  the  seryice* 
Rex  y.  Mayor  of  York,  5  T.  B.  66;  17  Jurist,  24;  22  Law 
J.  Q.  B.  195;  Commercial  Bank  y.  Canal  Commissioners,  10 
Wend.  25 ;  People  y.  Batcheller,  8  Alb.  Law  Jour.  122.  The  writ 
was  only  yoidable,  and  could  be  amended  nunc  pro  tunc,  Talcott  y. 
Rosenberg,  8  Abb.  N.  8. 287 ;  People  y.  Stuben,  6  Wend.  103 ;  Austin 
y.  Lamar  Fire  Ins.  Co.,  108  Mass.  338 ;  Hawes  y.  Kennebeck,  7  id. 
661,  663 ;  Ripley  v.  Warren,  2  Pick.  592 ;  Foot  v.  KnowUs,  4  Mete. 
386,  391 ;  Sawyer  y.  Baker,  3  Greenl.  29 ;  Pepoon  y.  Jenkins,  Cole- 
man, 65 ;  Howe  y.  WiUard,  40  Vt  666 ;  Stimpson  y.  Putnam,  41  id. 
238 ;  McNamara  on  Nullities,  2,  3,  6. 

J.  H.  F.  Arnold,  for  respondent  Mangam.  The  writ  of  man- 
damus was  not  perfect  without  2  Tif^  &  Smithes  Pr.  196 ;  McCall's 
Forms,  93 ;  2  Johns.  Cas.  217,  note ;  Burrill's  Law  Die.,  titles  **  Writ '* 
and  **  Mandamus ; ''  Laws  1847,  ch.  280 ;  Millett  y.  Bak&r,  42  Barb. 
215 ;  March  y.  Churchill,  4  E.  D.  Smith,  369 ;  People  y.  SteeU,  Edw. 
Cas.  605. 
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Talcott,  J.  The  mandamus  ordered  in  behalf  of  the  relator 
directed  the  National  Trust  Company  to  pay  to  the  relator  the  sum 
of  18,750  *^  out  of  the  funds  deposited  by  the  commissioners  "  to  lay 
out  Mamaroneck  avenue,  in  the  county  of  Westchester.  The  relator 
was  one  of  the  claimants  upon  the  fund  so  deposited  to  the  amount 
specified.  But  it  seems  that  the  court,  instantaneously  with  the 
ordering  of  the  mandamus  in  behalf  of  the  relator,  had  ordered  two 
other  writs  of  peremptory  mandamus,  one  in  favor  of  Spencer  and 
Hitchcock  and  the  other  in  favor  of  Mary  A.  Dingee,  who  were  also 
claimants  upon  the  fund  so  deposited,  ordering  the  payment  of  spe- 
cific amounts  in  each  case  out  of  the  moneys  so  deposited.  The 
total  amount  so  ordered  to  be  paid  by  the  three  writs  of  mandamus 
was  more  than  sufficient  to  exhaust  the  entire  amount  of  the  fund 
so  on  deposit  with  the  trust  company.  The  company  first  paid  the 
amount  of  the  claim  of  Mary  A.  Dingee,  by  the  counsel  of  the 
relator  in  this  case.  It  then  paid  the  amount  ordered  to  be  paid  by 
the  mandamus  in  favor  of  Spencer  and  Hitchcock,  and  the  balance 
of  the  fund,  amounting  to  $4,560.85,  it  has  paid  over  to  the  relator. 
It  appears  that  the  trust  company  had  and  claimed  no  interest  in 
the  fund,  but  as  mere  depositaries,  and  it  is  shown  by  the  affidavit 
of  Mr.  Nichclls,  who  appeared  as  the  counsel  for  the  trust  com- 
pany, on  the  return  of  the  orders  to  show  cause  why  a  peremptory 
mandamus  should  not  issue  in  each  of  the  {hree  cases,  which  were 
all  returnable  at  the  same  time,  that  he  then  stated  to  the  court,  in 
behalf  of  the  trust  company,  that  there  were  not  sufficient  funds 
in  the  hands  of  the  trust  company  to  pay  all  the  three  claims. 
Why  the  whole  amount  claimed  by  each  of  the  claimants  was 
ordered  to  be  paid  by  the  trust  company  instead  of  a  pro  rata 
proportion,  does  not  appear.  Possibly  the  orders  were  so  entered 
through  inadvertence  on  the  part  of  the  clerk,  or  of  the  attorneys. 

At  all  events,  the  orders  were  made  that  a  mandamus  issue  in  each 
case,  requiring  the  trust  company  to  pay  to  each  of  the  three 
claimants  the  full  amount  of  the  claim  in  each  case.  At  all  events, 
it  appears  that  no  more  was  intended  to  be  required  of  the  trust 
company  than  the  payment  of  the  amount  so  on  deposit  with  it,  as 
the  orders  were  that  the  mandamus  should  require  the  payment  to 
be  made  out  of  the  moneys  so  on  deposit  with  the  trust  company. 
The  company  not  having  paid  the  relator  in  full,  he  made  this 
motion,  tiiat  the  president  and  secretary  be  punished  as  for  a  con- 
tempt. 
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It  appears  that  the  mandamus  in  fayor  of  the  relator  was 
attempted  to  be  issued  without  a  seal  of  the  court,  and  in  this  form 
was  delivered  to  James  Merritt,  the  secretary  of  the  trust  company, 
on  the  evening  of  the  2d  day  of  September,  1872,  on  which  day  all 
of  the  orders  for  the  three  writs  of  mandamus  were  granted,  but  no 
demand  for  payment  was  then  made.  The  writ  in  favor  of  Mary 
A.  Dingee  was  served  the  same  evening,  and  the  order  and  writ  in 
flAvor  of  Spencer  and  Hitchcock  were  served  about  0  o'clock  the 
next  morning.  A  peremptory  demand  having  been  made  in  behalf 
of  Spencer  and  Hitchcock,  with  the  service  of  the  writ  in  their 
behalf,  and  their  attorney  claiming  that  the  service  of  a  writ  with- 
out a  seal  in  behalf  of  the  relator  was  inefFectual,  and  objecting  to 
the  payment  of  the  relator  before  Spencer  and  Hitchcock  had  been 
paid,  the  officers  of  the  trusi  company  advised  with  their  counsel, 
and  being  advised  by  him  that,  under  the  circumstances,  they  were 
bound  to  pay  the  amount  specified  in  the  writ  in  favor  of  Spencer 
and  Hitchcock,  no  sealed  writ  of  mandamus  then  having  been 
served  under  the  order  directing  the  mandamus  to  issue  in  behalf 
of  the  relator,  they  did  so.  The  insufficiency  of  the  fund  for  the 
payment  of  all  the  claims  in  full,  and  the  objection  that  the  writ 
attempted  to  be  served  on  behalf  of  the  relator  was  without  a  seal, 
were  communicated  to  the  relator,  who  was  present  at  the  office  of 
the  trust  company,  and  it  was  then  agreed  that  the  counsel  for  the 
trust  company  should  take  further  time  to  consider  the  matter, 
till  1  or  2  o'clock  of  the  same  day,  with  which  arrangement,  as 
stated  by  the  officers  of  the  trust  company,  all  the  parties,  includ- 
ing the  relator,  appeared  to  be  satisfied.  It  further  appears  that, 
after  further  considering  the  matter  and  taking  additional  advice, 
the  counsel  of  the  trust  company  did,  between  1  and  2  o'clock  of 
that  day,  advise  the  company  that  it  was  bound  to  pay  the  amount 
called  for  by  the  Spencer  and  Hitchcock  writ,  which  it  accordingly 
did,  the  amount  thus  paid  being  $6,500.  The  affidavits  of  Merritt 
and  Mangam  show  that' the  company  stood  indifFerent  between  the 
claimants  in  the  several  writs,  and  acted  throughout  under  the 
advice  of  counsel,  and  with  the  desire  and  intention  to  obey  the 
mandates  of  the  court,  in  such  manner  as  they  were  required  by 
law. 

No  sealed  writ  of  mandamus  in  behalf  of  the  relator  was  ever 
served  upon  or  exhibited  to  any  of  the  parties  now  proceeded  against, 
or  to  any  officer  of  the  company,  until  after  the  payment  in  pursu- 
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ance  of  the  mandate  of  the  writ  in  behalf  of  Spencer  and  Hitch- 
cock^ and^  80  far  as  appears,  no  such  writ  was  ever  sealed  till  after 
such  payment. 

The  motion  appealed  from  was  denied  upon  the  ground  that  the 
serrice  of  the  writ^  in  behalf  of  the  relator,  without  a  seal,  was  null 

We  are  of  the  opinion  that  the  decision  at  the  special  term  was 
correct. 

A  seal  is  necessary  to  a  writ  of  mandamus.  Bouvier's  Law  Die., 
"Writ;"  BurreU's  Law  Die,  "Writ;"  1  Crary's  Sp.  Pro.  68;  3  R. 
S.  '^77,  §  8.  By  the  judiciary  act  of  1847,  section  57,  it  is  provided 
that  no  process  signed  by  the  attorney,  solicitor  or  party  by  whom 
issued,  except  such  as  shall  be  issued  by  special  order  of  the  court,  shall 
be  deemed  void  or  voidable  by  reason  of  having  no  seal,  or  a  wrong 
seal  thereon.  The  same  distinction  between  writs  issued  at  the 
option  of  the  party  and  those  which  required  special  allowance  had 
previously  existed  as  to  the  use  of  seals,  which  the  clerks  of  the  court 
were  authorized  to  issue  in  blank.  These  could  not  be  affixed  to 
writs  requiring  allowances,  but  the  latter  must  be  specially  sealed. 
Graham's  Prac.  120. 

Thus  the  legislature  has  seen  fit  to  provide  that  a  writ  specially 
authorized  by  the  court  must  be  specially  sealed,  and  it  seems  to  fol- 
low that  such  a  writ,  without  any  seal,  is  not  sufficiently  authenti- 
cated, according  to  law,  to  be  the  basis  of  proceedings  for  contempt. 

And  it  is  held  that  an  officer  acting  under  a  process  without  a 
seal,  which  the  law  requires  to  be  sealed,  is  a  trespasser.  Millett  v. 
Baker,  42  Barb.  215,  and  cases  cited. 

The  proper  mode  of  service  of  a  writ  of  mandamus,  where  there 
are  several  defendants,  is  by  showing  the  original  writ  under  the  seal 
of  the  court  and  delivering  a  copy.  Tapping  on  Hand.  330;  2 
Ci-ary's  Sp.  Pro.  68. 

No  such  service  was  made  in  this  case.  The  court  of  chancery 
has,  it  is  true,  held,  in  many  instances,  that  the  mere  knowledge  that 
an  injunction  has  been  issued  by  it,  forbidding  the  doing  of  certain 
acts,  is  sufficient  on  which  to  found  a  proceeding  for  contempt 
against  a  party  having  such  knowledge,  and  without  a  personal  ser- 
vice of  the  writ  under  seal.  But  so  far  as  we  understand,  this  stretch 
of  power  has  not  been  adopted  in  the  courts  of  law,  and  in  reference 
to  writs  issued  under  the  common  law. 

But,  aside  from  these  considerations,  it  seems  quite  manifest  that 
no  contempt  of  the  court  or  disobedience  of  its  process  was  intended. 
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On  the  contrary,  the  officers  of  the  company  intended  to  obey  the 
commands  of  the  conrt  Those  commands  could  not  be  literally 
complied  with,  and  they  acted  upon  careful  legal  advice  in  pursuing 
what  they  thought  their  duty,  and  under  such  circumstances  the 
merest  technical  objection  is  available  against  a  proceeding  for  con- 
tempt. 

The  return  of  the  defendant,  Bushmore,  shows  a  compliance  on 
his  part  with  the  mandate  of  the  writ,  and  it  does  not  appear  that 
the  relator  has  suffered  any  thing  by  any  delay  in  the  signing  of  the 
check  by  Sushmore. 

The  order  appealed  from  must  be  affirmed,  with  110  costs. 

Order  affirmed. 


Baker  et  cU.  y.  Squieb,  appellant. 

Hmdenee — custom — genuineness  of  written  instrument — copy  of  writing — 

proof  of  loss  of  original. 

Defendant  purchased  from  plaintiffs  a  quantity  of  soda  ash,  to  be  delivered, 
of  a  certain  quality.  Plaintiffs  tendered  the  soda  ash  to  defendant,  at  the 
same  time  offering  a  certificate  of  quality  from  "  H.  &  A./'  a  firm  of  chem- 
ists. Defendant  refused  to  receive  the  ash,  and  it  was  resold.  In  an  action 
for  the  loss  on  resale,  held,  that  it  was  competent  to  show  that  it  was  the 
universal  custom  of  the  trade  in  contracts  for  soda  ash,  to  determine  the 
quality  by  tests  by  certain  recognized  chemists,  whose  certificate  was  attached 
to  the  invoice,  and  was  received  by  dealers  as  evidence  of  the  quality,  and 
that  the  firm  of  "  H.  ft  A."  were  among  those  recognized  chemists,  and  their 
certificate  was  recognized  by  the  trade  as  a  compliance  with  such  a  con- 
tract. 

There  was  no  witness  called  to  prove  the  genuineness  of  the  certificate,  who 
had  seen  H.  &  A.  write,  or  who  had  corresponded  with  them,  but  several 
dealers  in  the  soda  ash  trade  testified  that  numbers  of  such  certificates  had 
passed  through  their  hands,  and  had  been  acted  u}>on  by  them,  and  received 
in  the  trade  as  genuine.    Held,  sufficient  to  go  to  the  jury  upon  that  question. 

A  copy  of  the  certificate  was  produced  instead  of  the  original  tendered.  It 
was  shown  that  it  was  usual  for  the  certificate  to  go  with  the  invoice  to  the 
purchaser ;  that  it  was  not  usually  preserved ;  that  the  witnesses  were  un- 
able to  trace  the  certificate  in  question,  and  that  it  was  probably  lost.  Held, 

.  that  the  copy  was  admissible.  Where  a  paper  is  of  but  little  value,  less 
diligence  is  demanded  in  attempting  to  produce  or  find  the  original  paper, 
because  the  drcumstanoes  aid  the  presumption  of  loss. 

Vol.  m,  N.  Y.  Eep.  —  59 
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Appeal  from  a  judgment  entered  on  the  verdict  of  a  jury  in 
favor  of  plaintiflfe,  at  the  Kings  circuit,  in  November,  1873. 

The  action  was  brought  by  Henry  J.  Baker  and  others,  to  recover 
of  William  S.  Squier  the  difference  between  the  contract  price  of  a 
quantity  of  soda  ash  purchased  by  defendant  and  the  price  received 
in  a  resale  after  he  had  refused  to  receive  the  san^e.  The  material 
facts  appear  in  the  opinion. 

Oeorge  P.  Andrews,  for  appellant 

Alfred  P.  Btiel  d  Winchester  Brittany  for  respondents. 

Talcott,  J.  This  action  was  brought  for  a  refusal  to  receive 
goods  sold  to  the  defendant  by  a  bought  and  sold  note.  The  goods 
were  described  in  the  contract  as  225  tons  "Kurty,  48  to  50  ^ 
carbonated  soda  ash ; "  the  ash  was  to  be  shipped  from  Liver- 
pool to  New  York,  at  the  rate  of  25  tons  monthly,  and  each  ship- 
ment was  to  be  treated  as  a  separate  contract.  The  vendors  notified 
the  plaintiff  of  the  first  shipment,  stating  '^  the  test  is  48  per  cenf 
The  vendee  refused  to  receive  the  property  upon  the  ground  that 
the  test  was  only  48  per  cent,  when  the  contract  called  for  48  to 
50  per  cent.  Thereupon  the  vendors  tendered  the  soda  ash,  with  a 
certificate  of  the  test  purporting  to  have  been  issued  by  Husson 
&  Arret,  showing  the  test  to  be  48^.  Evidence  was  given  on  the 
part  of  the  plaintiff,  tending  to  show  an  established  and  universal 
custom  in  the  trade,  by  which  the  terms  used  in  the  contract  were 
understood  to  mean,  that  the  soda  ash  was  to  be  of  the  manufacture 
of  one  Eurty,  and  was  to  possess  at  least  48  per  cent  of  alkali, 
which  was  to  be  according  to  the  test  of  certain  English  chemists, 
recognized  and  known  in  the  trade,' whose  certificates  were  attached 
to  the  invoice  and  received  as  evidence  of  the  test,  and  that  the  test 
of  48  per  cent  was  understood  to  satisfy  the  contract.  Messrs.  Hus- 
son &  Arrot  were  chemists  known  to  be  dealers  in  the  article,  and 
their  certificate  was  recognized  in  the  trade  as  a  compliance  with 
such  a  contract.  The  defendant  received  the  residue  of  the  soda 
ash,  which  arrived  at  New  York  by  seven  different  shipments,  upon 
the  certificates  purporting  to  be  those  of  Husson  &  Arrot.  The 
soda  ash  embraced  in  the  shipment  in  question,  after  having  been 
duly  tendered  to  .the  defendant,  was  sold  by  the  vendors  after  dub 
notice  to  the  defendant,  and  this  action  is  brought  to  recover  the 
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difference  between  the  contract  price  and  the  price  brought  at  the 
sale.  The  exception  s  of  the  defendant  to  which  our  attention  is  called 
relate  to  the  proof  of  the  custom  of  the  trade,  and  to  the  genuine- 
ness of  Husson  &  Arrot's  certificate.  We  think  the  custom  was 
properly  admitted  in  evidence.  A  person  engaged  in  a  particular 
trade  is  presumed  to  be  acquainted  with  the  usages  of  that  trade, 
and  to  contract  with  reference  to  them,  and  the  usage  of  the  trade 
in  which  the  contract  is  made  may  be  shown  to  explain  the  mean- 
ing of  a  particular  contract,  but  not  to  contradict  its  plain  terms ; 
the  figures  48  to  50  per  cent  convey  no  meaning  to  a  person, 
ignorant  of  the  subject-matter  of  the  contract,  and  of  the  usages 
of  the  trade  in  which  it  was  made,  and  the  evidence  of  the  custom 
was  to  explain  the  meaning  of  those  terms  or  figures  when  used  in 
such  a  contract,  and  did  not  tend  to  vary  the  import  of  the  contract 
so  far  as  its  terms  were  expressed.    1  Oreenl.  Ev.,  §  292. 

The  defendant  also  objects  that  the  genuineness  of  the  certificate 
of  Husson  &  Arret  was  not  proved.  There  was  no  evidence  of  any 
person  who  had  seen  Husson  &  Arrot  write,  or  had  corresponded 
with  them,  but  there  was  the  evidence  of  several  dealers  in  the  trade 
to  which  the  contract  related  to  the  effect  that  numbers  of  such  certifi- 
cates, as  one  witness  says  thousands  had  passed  through  their  hands 
and  had  been  acted  upon  by  them  and  received  in  trade  as  genuine 
This,  we  think,  was  sufficient  evidence  to  go  to  the  jury  on  the  sub- 
ject of  the  genuineness  of  the  certificate.  1  Greenl.  Ev.  587 ;  United 
States  V.  Keen,  1  McLean,  429 ;  Burnham  v.  Ayer,  36  N.  H.  182. 

The  only  remaining  question  made  by  the  defendant  grows  out 
of  the  fact  that  a  copy  of  the  certificate  of  Husson  &  Arrot  was 
used  on  the  trial  instead  of  the  original.  It  appeared,  however 
that  it  was  customary  to  attach  these  certificates  to  the  invoice  or 
bill  of  sale,  and  thus  they  passed  into  the  hands  of  the  purchaser 
and  were  not  preserved  by  the  seller,  and  the  witnesses  in  this  case 
were  unable  to  trace  the  certificate,  and  some  evidence  was  given 
tending  to  show  that  it  was  probably  lost  or  destroyed.  Where  a 
paper  is  of  but  little  value,  less  diligence  is  demanded  in  attempting 
to  produce  or  find  the  original  paper,  because  the  circumstance  aids 
the  presumption  of  loss.  In  this  case  it  appeared  that  the  article 
to  which  the  certificate  related  had  been  sold,' and  presumptively 
that  the  certificate  went  with  the  invoice,  and  from  the  time  which 
had  elapsed  the  article  to  which  it  related  had  probably  gone  into 
general  consumption. 
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We  thinky  therefore^  that  this  circamstance,  together  with  the  eyi- 
dence  given,  afforded  a  safficient  presumption  of  the  loss  or 
destruction  of  the  original  certificate,  and  that  it  was  beyond  the 
reach  of  the  plaintiff. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 


Wood  v,  Squibbs. 

Statute  of  Umitaiians — etale  detnande  —  Title  hff  tax  eale  —  when  tunt  ha/rred — 

.    A^eeeemerUe  —  lien  of. 

In  December,  1878, 8.  agreed  to  parchaee  certain  real  property  in  Brooklyn,  and 
W.  to  convey  free  from  incumbrance.  In  1847,  tbe  premises  in  question  liad 
been  sold  at  tax  sale,  and  bad  never  been  redeemed.  By  tbe  statute  under 
wbicb  the  sale  was  made  (Laws  1844,  cbap.  180,  §  49),  the  purchaser  was  en- 
titled to  possession  immediately  after  the  sale,  but  he  never  at  any  time 
attempted  to  control  the  premises,  and  they  were  not  occupied  by  any  one  in 
such  manner  as  to  constitute  adverse  possession.  In  1851  and  1853,  assessments 
were  made  upon  the  premises,  which  were,  by  the  statute  (Laws  1848,  diap. 
90,  §  34;  1851,  chap.  91,  title  4,  §  20),  liens  upon  such  premises,  and  which 
were  never  discharged.  Held,  that  neither  the  claim  of  title  of  the  purchaser 
at  the  tax  sale,  nor  the  liens  of  the  assessments  were  barred  either  by  the 
statute  of  limitations  or  the  rules  of  law  relative  to  stale  demands,  and  both 
the  sale  and  assessment  were  valid  incumbrances  which  8.  was  entitled  to 
have  discharged  before  completing  his  contract. 

Submission  under  Oode,  §  372.  The  facts  sufficiently  appear  in 
the  opinion. 

Theodore  F,  Jackson^  for  plaintiff. 
Clement  <&  Oroohe^  for  defendant 

Talcott,  J.  By  the  statements  contained  in  this  case  it  appears 
that  the  parties  in  December,  1873,  entered  into  an  agreement  in 
writing,  whereby  the  plaintiff,  Loftis  Wood,  agreed  to  sell  and  the 
defendant  Alfred  0.  Squires  to  purchase  a  certain  lot  of  land  on 
Humboldt  street  in  Brooklyn.  Squires  was  to  pay  on  said  pur- 
chase the  sum  of  $400  on  January  3,  1874,  and  give  his  bond 
and  mortgage  for  the  balance  of  the  purchase-money.     On  the  3d 
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day  of  January,  1874,  Wood  execTited,*acknowledged  and  tendered 
to  Squires  a  deed  conveying  the  premifles  to  Squires  in  fee  with 
covenants  of  warranty  and  against  incumbrances,  '^and  other 
usual  full  covenants, '^  and  demanded  the  payment  of  the  $400,  and 
the  execution  of  the  bond  and  mortgage. 

In  January,  1851,  an  assessment  was  levied  upon  the  premises, 
and  confirmed  by  the  trustees  of  the  village  of  Williamsburgh,  and 
in  July^  1852,  another  assessment  was  levied  upon  the  same  premises 
and  confirmed  by  the  common  council  of  the  city  of  Williamsburgh. 
The  first  of  said  assessments  was  for  $50,  and  the  second  was  for 
$69.  These  assessments  it  is  admitted  became  at  their  several  dates 
valid  liens  on  the  premises,  and  warrants  were  issued  thereon  to  the 
collectors,  the  same  returned  uncollected,  and  the  same  stand  upon 
the  record  unpaid  and  undischarged.  No  sale  of  said  premises  has 
ever  taken  place  on  either  of  said  assessments.  On  the  29th  day  of 
November,  1847,  the  premises  were  duly  sold  by  the  trustees  of  the 
village  of  Williamsburgh  for  an  unpaid  tax  to  Qeorge  W.  Niles,  for 
the  term  of  forty-five  years,  and  a  declaration  of  sale  was  duly 
issued  to  said  Niles;  and  in  October,  1851,  the  premises  were  again 
sold  by  said  trustees  for  another  unpaid  tax  to  Oeorge  Ricard  for 
one  hundred  years,  and  a  declaration  of  sale  duly  issued  to  Ricard. 
The  sales  appear  on  the  records  as  unredeemed  and  uncanceled, 
but  neither  of  the  vendees  has  ever  entered  into  the  actual  posses- 
sion of  the  premises  or  exercised  control  over  the  same. 

Squires  objects  to  complete  his  contract  because  of  the  said  out- 
standing assessments  and  the  said  sales.  Wood,  the  vendor,  insists 
that  the  liens  of  the  assessments  on  which  no  sale  has  been  had  are 
barred  by  the  presumption  of  payment  arising  from  lapse  of  time, 
and  that  the  claims  of  Niles  and  Ricard  under  the  sales  are  barred 
by  the  statute  of  limitations,  more  than  twenty  years  having  elapsed 
since  the  title  of  said  purchasers  accrued,  without  any  steps  taken 
to  obtain  possession.  It  is  agreed  that  all  the  proceedings  upon  the 
assessments  and  upon  the  sales  in  1847  and  1851  were  vaJid  and 
effectual,  and  according  to  the  provisions  of  the  law. 

The  question  intended  to  be  submitted  to  the  court  apparently 
is,  whether  the  vendor  is  bound  to  clear  away  the  apparent  incum- 
brances and  outstanding  titles,  before  he  can  compel  a  performance 
of  the  contract  on  the  part  of  the  vendee. 

As  to  the  sales  to  Niles  and  Ricard,  this  seems  to  be  quite  plain* 
By  section  49  of  the  act  to  condense  and  amend  the  several  acts 
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relating  to  the  village  of  Williamsburgh,  passed  April  23,  1844 
(Laws  1844,  chap.  180),  the  sales  and  declarations  of  sale  made  in 
pursuance  thereof  gave  the  legal  title  to  the  purchaser  for  the  time 
of  the  purchase.  It  does  not  appear  from  the  case  that  the  statute 
of  limitations  can  constitute  any  defense  against  the  titles  of  Niles 
or  Eicard,  for  it  does  not  appear  that  the  premises  have  been  held 
adversely  to  their  titles  at  any  time  since  such  titles  accrued.  In 
fact  it  is  not  shown  that  the  premises  had  ever  been  occupied  at  all. 
In  the  absence  of  an  adverse  possession  the  possession  follows  the 
legal  title,  and  section  78  of  the  Code  is  to  be  read  in  connection 
with  section  81. 

The  question  as  to  the  assessments  upon  which  no  sales  have  been 
made  is  more  embarrassing,  yet  on  the  whole  we  think  the  vendor, 
before  he  can  compel  the  vendee  to  accept  the  title,  must  clear  away 
these  assessments.  The  acts  under  which  these  assessments  were 
levied  (Laws  1848,  chap.  90,  §  24 ;  1851,  chap.  91,  tit  4,  §  20), 
declare  that  the  assessment  shall  be  a  lien  from  the  time  of  confir- 
mation. No  period  at  which  the  lien  will  expire  is  fixed  by  the 
statute,  nor  is  any  time  specified  in  the  statute  after  which  the 
assessments  shall  be  deemed  discharged,  or  within  which  the  pro- 
ceedings provided  for  their  collection  shall  be  instituted.  The 
statute  creating  an  absolute  presumption  of  payment  after  the  lapse 
of  twenty  years,  without  part  payment,  or  a  written  acknowledg- 
ment, has  no  application  otherwise  than  by  analogy  to  the  case.  It 
is  by  its  terms  confined  to  judgments  rendered  in  courts  of  record, 
and  to  rights  of  action  accrued  on  a  sealed  instrument.  2  B.  S.  301. 
The  general  presumption  of  payment  applicable  to  stale  demands, 
which  exists  independently  of  the  statute,  might  doubtless  be 
applied  to  such  a  case,  and  would  doubtless  apply  with  great  force 
as  a  question  of  fact  and  presumption,  but  nevertheless  it  is  a  ques- 
tion of  fact    Jackson  v.  Sacketty  7  Wend.  94,^ 

Upon  the  principles  which  have  been  settled  on  this  subject  we 
do  not  think  the  vendee  is  bound  to  take  a  title  incumbered  with 
this  doubt  Hartley  v.  James,  30  N.  Y.  68 ;  Morange  v.  Morris,  3 
Eeyes,  48 ;  Brooklyn  Park  Comrs,  v.  Armstrong,  46  N.  Y.  234.  In 
the  case  last  cited,  Folgeb,  J.,  delivering  the  opinion  of  the  court, 
says :  '^  If  there  be  any  reasonable  chance  that  some  third  person 
may  raise  a  question  against  the  owner  of  the  estate  after  the  com- 
pletion of  the  contract,  the  court  considers  this  a  circumstance  which 


MAY  TERM,  1874.  47I 


Adams  v.  Ives. 


renders  the  bargain  a  hard  one  for  the  purchaser,  and  one  which  it 
will  not,  in  the  exercise  of  its  discretion,  compel  him  to  execute." 

For  the  purposes  of  this  case,  then,  we  answer  the  fourth  question 
contained  in  the  case  submitted  to  us,  that  the  said  assignments  and 
sales  stated  in  the  case  submitted  are,  and  each  of  them  is,  a  valid 
incumbrance  on  the  premises  described  in  the  complaint,  which  the 
said  defendant  Squires  is  entitled  to  have  discharged  before  perform- 
ing his  contract. 

Judgment  to  be  entered  according  to  the  stipulation  in  the  case. 

Judgment  accordingly. 


Adams,  appellant,  y.  Ives  et  oL 

Contract  for  pvblie  work — acceptaTice  of  bid — subgtUution  of  sureHes — rigM  of 
eommisaumera  to  let  contract  for  public  work  to  rtject  ntretiee. 

Defendants  were  commiBsioners  to  open  and  improye  an  avenue  in  New  Lots, 
Kings  county,  under  Laws  1869,  chapter  217,  amended  hj  Laws  1870,  chapter 
619.  The  acts  named  gave  no  directions  as  to  tlie  manner  in  whicli  the 
commissioners  should  contract  for  the  work.  The  commissioners,  however, 
gave  public  notice  that  they  would  receive  bids  and  required  that  ^ach  bid 
should  be  accompanied  with  the  consent  of  two  persons  to  become  sureties 
in  the  sum  of  $10,000,  fur  the  performance  of.  the  work.  Plainti£f  put  in  a 
bid  accompanied  with  the  names  of  two  sureties.  The  bid  was  accepted, 
but  one  of  the  persons  named  refused  to  become  surety.  The  commissioners 
would  not  accept  a  surety  offered  as  a  substitute  for  the  person  refusing, 
and  awarded  the  contract  to  another  party.  Held,  that  the  commissioners 
were  not  under  obligation  to  accept  any  other  sureties  than  those  offered 
with  the  bid,  notwithstanding  those  substituted  were  responsible,  and  an 
action  to  restrun  the  commissioners  from  awarding  the  work  to  others 
could  not  be  maintained  by  plaintiff,  upon  the  ground  that  the  commis- 
sioners in  so  doing  were  actuated  by  improper  motives. 

Appeal  from  a  judgment  rendered  at  the  special  term  of  Kings 
county  dismissing  the  complaint.  The  action  was  brought  by 
William  H.  Adams  against  John  Ives  and  others,  as  commissioners 
appointed  by  the  supreme  court,  for  the  opening  and  grading  of 
Atlantic  avenue  in  the  town  of  New  Lots,  Kings  county.  The 
material  facts  sufSciently  appear  in  the  opinion. 
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Jamb%  B.  Adams,  for  appellant. 

C.  J,  Lotoery  and  D,  P.  Barnard,  for  respondent. 

Taloott,  J.  The  defendants,  Ives,  Wycoff,  Van  Sicklen  and 
Palmer,  were  appointed  by  the  supreme  court,  commissioners  to 
lay  out,  open  and  grade  Atlantic  avenue  in  the  town  of  New  Lots, 
Kings  county,  uuder  an  act  of  the  legislature,  passed  in  1869  (Laws 
of  1869,  chap.  217),  which  act  was  amended  in  1870  (Laws  of  1870, 
chap.  619).  Under  these  acts  the  commissioners,  as  such,  were  to 
enter  upon  the  lands  taken  for  the  avenue  and  cause  the  same  to  be 
properly  regulated,  graded,  graveled,  curbed,  etc,  in  such  manner 
and  on  such  plans  as  should,  in  their  judgment,  be  necessary. 

The  act  contains  no  directions  as  to  any  manner  in  which  they 
shall  contract  for  the  doing  of  the  work,  or  for  any  advertisement 
for  proposals.  The  commissioners,  however,  did  in  November,  1870 
publish  notice  to  the  effect,  that  for  the  space  of  two  weeks,  propo- 
sals would  be  received  for  the  regulating,  grading,  curbing,  gutter- 
ing and  preparing  the  avenue  according  to  plans  and  specifications 
to  be  seen  at  their  office.  The  specifications  referred  to  contained 
the  following  provisions,  to  wit:  '^Each  estimate  must  be  accom- 
panied by  the  consent,  in  writing,  of  two  persons,  with  their  respect- 
ive places  of  business  or  residence,  who  shall  be  satisfactory  to  the 
commissioners,  so  ^hat  should  the  contract  be  awarded  to  the  per- 
sons making  the  bid,  these  will,  on  its  being  so  awarded,  become 
bound  as  sureties,  each  and  severally  in  the  sum  of  $10,000,  to 
insure  the  faithful  performance  of  the  contract." 

The  plaintiff  put  in  a  bid  which  on  the  face  of  it  purported  to 
be  a  bid  for  furnishing  the  materitds  for  the  work  in  question,  and 
named  as  his  sureties  **  William  Miles  and  Samuel  G.  Adams,  both 
real  estate  owners  in  the  town  of  New  Lots."  The  bid  of  the  plain- 
tiff was  accepted  by  the  commissioners,  but  he  failed  to  procure  the 
assent  of  Mr.  Miles  to  become  one  of  his  sureties.  He  applied  to 
the  commissioners  for  leave  to  substitute  in  place  of  Mr.  Miles  as 
one  of  his  sureties,  one  Charles  Devlin,  of  the  city  of  New  York. 
The  commissioners,  after  having  made  investigation  as  regards  the 
character  and  responsibility  of  Devlin,  refused  to  consent  to  the 
change.  The  plaintiff  then  gave  notice  that  he  was  ready  to  exe- 
cute the  contract,  and  asked  them  to  specify  a  time  when  it  would 
be  convenient  for  him  to  be  present  with  his  sureties.    The  com- 
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missioners  thereapon  notified  the  plaintiff  that  the,  contract  was 
prepared  and  ready  for  execution  at  their  office,  and  notified  him  to 
call  at  the  office  of  the  commissioners  with  *^  the  sureties  pro- 
})osed  by  you,  viz. :  William  Miles  and  Samuel  G.  Adams,  and  sign 
the  contract  and  bond,  on  or  before  the  15th  of  March,  1871,  other- 
wise the  commissioners  will  consider  you  as  having  withdrawn  and 
abandoned  your  bid,  and  the  commissioners  will  award  the  con- 
tract to  some  other  party/' 

The  plaintiff,  being  unable  to  procure  Mr.  Miles  to  become  one  of  his 
sureties,  tendered  Mr.  Devlin  as  such  surety  in  place  of  Miles,  and 
thereupon,  after  the  time  specified  in  their  notification  to  the  plaintiff 
had  expired,  the  commissioners  awarded  the  contract  to  the  defend- 
ants Moore  and  Sturgis.  The  plaintiff  thereupon  commenced  this 
suit  in  equity  to  restrain  the  commissioners  from  awarding  the  con- 
tract to  any  other  person  than  himself,  and  from  collecting  any 
money  from  the  town  of  New  Lots,  to  pay  for  doing  the  work,  and 
to  restrain  the  supervisor  of  the  town  of  New  Lots  from  issuing  the 
bonds  of  the  town  of  New  Lots  to  pay  for  the  work,  and  to  restrain 
Moore  and  Sturgis  from  doing  the  work,  under  the  contract 
awarded  to  them. 

On  the  trial  the  complaint  was  dismissed  upon  the  ground  that 
the  commissioners  were  not  legally  bound  to  accept  of  Mr.  Devlin 
as  surety  for  the  performance  of  the  contract  by  the  plaintiff  even 
though  Devlin  was  sufficiently  responsible.  Without  conceding 
that  a  suit  in  equity  can  be  maintained  in  such  a  case,  we  think  the 
decision  at  the  special  term  was  clearly  right  upon  the  ground  on 
which  it  was  then  placed. 

The  authorities  relied  upon  by  the  plaintiff's  counsel  to  show 
that  where  there  is  a  contract  to  take  "  good  security,"  or  a  "  good 
indorsed  note,"  or  where  words  creating  a  limited  obligation  are  used 
in  a  contract,  the  obligee  is  bound  to  accept  that  which,  in  fact, 
comes  within  the  meaning  of  the  contract,  and  cannot  reject  the 
tender  of  performance  from  mere  willfulness  or  whim,  have  no  appli- 
cation to  this  case.  This  is  not  a  question  of  the  meaning  of  the 
terms  of  a  contract,  or  what  is  a  fair  and  reasonable  compliance  with 
it.  The  only  contract  made  by  the  commissioners  with  the  plaintiff 
was  to  accept  as  sureties  two  certain,  specified  parties,  and  they 
made  no  contract  to  accept  any  responsible  sureties  who  might  be 
offered.  The  plaintiff  took  upon  himself  the  riisk  of  being  able  to 
procure  the  parties  specified  by  him,  and  there  was  no  obligation 
Vol.  in,  N.  T.  Rkp.  —  60 
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whatever  resting  upon  the  commissioners  to  give  the  contract  to 
the  plaintiff  except  that  created  by  the  express  terms  of  the  bid 
and  acceptance.  As  the  commissioners  were  under  no  legal  obli- 
gation to  the  plaintiff^  of  coarse  he  cannot  maintain  an  action 
against  them^  upon  the  ground  that  they  were  actuated  by  improper 
motives  in  refusing  to  do  that  which  they  were  not  bound  to  do  by 
the  contract. 
The  judgment  must  be  affirmed,  with  costs  of  the  appeal. 

Judgment  affirmed. 


Thompson  t.  Egbebt,  appellant 

Dtfense — equitable,  to  legal  action — Boidence — parol  tetUmony. 

Plaintiff,  to  whom  a  testator  devised  all  his  real  estate,  brought  action  to  dis- 
poBsess  £.  of  landfl  the  title  to  which  was  in  testator's  name.  E.,  in  his 
answer,  set  np  that  the  testator  and  himself  were  partners,  and  ttiat  the  real 
estate  was  partnership  property.  Held,  that  E.  was  entitled  to  set  up  this 
defense  to  plaintiff's  claim,  and  that  parol  evidence  of  the  facts  set  forth 
was  admissible  on  the  part  of  the  defense. 

Appeal  from  a  judgment  in  favor  of  plaintiff  at  the  Bichmond 
circuit,  Octqber,  1873,  entered  upon  a  verdict  directed  by  the  courts 
and  from  an  order  denying  a  new  trial.  The  action  was  brought  by 
Elizabeth  Thompson  against  Joseph  Egbert,  to  obtain  possession  of 
certain  real  estate  situate  in  Southfield,  Bichmond  county,  and 
damages  for  withholding  the  same.  The  plaintiff  claimed  title  to 
the  premises  as  devisee  of  her  husband,  John  C.  Thompson,  in 
whose  name  the  title  was.  The  defendant,  in  his  answer,  set  forth 
that  John  G.  Thompson  and  he  were,  at  the  time  the  land  was  pur- 
chased, partners  in  the  purchase  and  sale  of  real  estate,  doing  busi- 
ness under  the  name  of  *' John  G.  Thompson."  That  the  land  was 
purchased  by  deceased  for  the  purposes  of  the  partnership,  and 
Egbert,  as  a  partner,  went  into  possession  and  improved  the  same. 

At  the  trial,  after  plaintiff  had  rested,  defendant  offered  oral  evi- 
dence of  the  facts  set  forth  in  the  answer,  which  was  excluded  by 
the  court  and  a  verdict  directed  for  the  plaintiff. 

Oeorge  P.  Avery^  for  appellant. 

T,  WesterveU,  for  respondent. 
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Barnakd,  p.  J.  The  plaintiff  is  the  widow  of  John  C.  Thompson^ 
and  sole  devisee  under  his  will  of  all  her  husband^s  real  estate.  As 
such,  she  brings  this  action  to  dispossess  the  defendant  from  certain 
lands  which  are  situate  in  Bichmond  county,  and  which  her  hus- 
band took  by  deed  from  Abram  Hallock.  The  defendant,  in  his 
answer,  sets  up  as  a  defense  that  the  property  was  bought  as  part- 
nership property,  by  John  G.  Thompson  and  defendant  as  partners, 
and  the  deed  was  taken  in  the  firm  name,  which  was  John  0. 
Thompson.  That  the  defendant  had  paid  his  share  toward  the 
purchase,  and  that  he  was  in  possession  as  partner,  and  had  paid  a 
large  amount  in  the  improvement  of  the  land. 

Upon  the  trial,  the  justice  excluded  the  proof  offered  by  defend- 
ant to  show  a  partnership  in  the  lands,  by  parol,  and  also  to  estab- 
lish the  other  averments  contained  in  tiie  answer.  We  think  this 
was  erroneous.  It  is  well  established  now,  that  an  equitable  defense 
may  be  set  up  to  a  legal  action.  This  is  not  questioned  by  the 
respondent.  His  claim  is,  that  the  defendant  asks  no  affirmative 
relief  based  upon  his  equitable  claim.  This  is  true;  but  if  his 
answer  is  proven  he  is  not  wrongfully  in  possession  as  against  the 
plaintiff,  and  by  reason  thereof  this  action  fails. 

Indeed,  I  do  not  see  what  equitable  relief  he  could  ask  as  against 
the  plaintiff.  She  was  simply  a  devisee  of  her  husband's  lands.  She 
had  no  interest,  beyond  this  property,  in  the  partnership  or  its  assets, 
or  in  its  liabilities.  She  could  bind  no  one  by  a  litigation  upon  these 
questions.  She  alone  brings  this  action,  and  when  the  defendant 
meets  her  claim  he  does  all  that  is  required  of  him  in  the  action. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 

to  abide  event 

Judgment  reversed. 


Bockwell  v.  Lawbekce,  appellant 

Evidence  —  awa/rd. 

Plaintiff  and  S.  both  claimed  to  own  certain  hay.  S.  sold  the  hay  to  defend- 
ant, and  afterward  submitted  the  dispute  to  arbitrators  who  made  an 
award  in  favor  of  plaintiff.  HM,  that  this  award  was  admissible  as  evi- 
dence of  plaintiff's  title  in  an  action  against  defendant  for  the  price  of  the 
hay. 
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Appeal  from  a  judgment  entered  npon  the  report  of  a  referee. 
The  action  was  brought  by  Hervey  Bockwell  against  Alfred  Law- 
rence^  to  recover  the  price  of  a  quantity  of  hay  sold  defendant  by 
one  Jacob  Seymour^  a  tenant  of  plaintiff,  the  hay  having  been 
raised  upon  a  farm  belonging  to  plaintiff.  The  facts  relating  to  the 
only  material  jpomt  appear  in  the  opinion. 

CI  Frost,  for  appellant. 

Charles  H,  Mundy,  for  respondent. 

Babnard,  p.  J.  The  plaintiff  and  one  Seymour  made  an  agree-  • 
menty  by  which  Seymour  agreed  to  work  plaintiff's  farm  for  one 
year,  from  Isfc  of  April,  1866.  Seymour  was  to  have  one-third  of 
the  products  for  his  labor,  and  was  to  have  one-third  of  the  hay 
which  was  left  in  the  spring  of  1866,  after  leaving  as  much  and  as 
good  hay  as  he  received  from  plaintiff  at  the  commencement  of  the 
lease.  Just  before  the  termination  of  the  year,  in  March,  1866,  Sey- 
mour sold  some  hay  to  defendant.  Plaintiff  claimed  the  hay.  Upon 
this  state  of  facts,  plaintiff  and  Seymour  agreed  to  submit  the  ques- 
tion to  two  arbitrators,  and  these  arbitrators  determined  that  Sey- 
mour had  had  all  he  was  entitled  to  under  the  lease  or  agreement, 
and  that  plaintiff  was  entitled  to  collect  the  proceeds  of  sales  made 
by  Seymour.  The  defendant  was  notified  of  this  award.  Upon  the 
trial,  the  plaintiff  offered  in  evidence  the  award  as  between  plaintiff 
and  Seymour.  The  defendant  objected  to  this  award  as  not  binding 
him.  The  evidence  was  received,  and  this  presents  the  only  ques- 
tion raised  on  this  appeal.  I  think  the  evidence  was  admissible. 
The  plaintiff  had  proven  his  title  to  the  hay.  It  was  raised  on  his 
farm.  Seymour  was  to  have  one-third  of  what  remained  after  mak- 
ing good  the  old  hay  of  the  preceding  year.  If  he  had  produced  a  • 
bill  of  sale  of  the  hay  from  Seymour  to  him,  it  would  have  been 
evidence  of  title  in  plaintiff.  The  award  was  offered  for  the  same 
purpose  and  had  the  same  effect  As  between  plaintiff  and  Sey- 
mour, plaintiff  owned  the  hay.  The  award  conclusively  established 
this  as  against  Seymour,  and  in  favor  of  plaintiff.  The  defendant 
had  no  interest  in  the  question  of  ownership,  and  could  not  have 
been  made  a  party  to  the  arbitration.  He  was  simply  to  pay  the 
true  owner,  and  the  award  established  that  as  to  the  rival 
claimants. 

The  judgment  should  be  aflBrmed,  with  costs. 

Judgment  affirmed. 
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Bbown,  appellant,  y.  Bbown. 

Divarce — defense  not  aUowAHe  qfter  judgment. 

In  an  action  for  divorce,  aerrice  waa  by  publication.  After  judgment  defend- 
ant, upon  showing  that  he  had  received  no  notice,  and  had  a  defense,  was  per- 
mitted to  defend.  Held,  that  the  court  had  no  power  to  permit  a  defense 
under  section  186  of  Code. 

Appeal  from  an  order  of  the  special  term  opening  a  judgment 
and  allowing  defendant  to  answer. 

The  action  was  brought  by  Charlotte  E.  Brown  against  Henry 
Brown  for  diyorce  a  vinculo.    Sufficient  facts  appear  in  the  opinion. 

Charles  TT.  Dayton  £  Luke  A.  Lockwood,  for  appellant 

ff.  C.  Place,  for  respondent. 

Babitabd,  p.  J.  This  is  an  action  for  a  divorce.  The  summons 
was  served  by  publication.  Shortly  after  the  decree  was  entered, 
granting  an  absolute  divorce  in  favor  of  plaintiff^  the  courts  upon 
proof  that  the  defendant  did  not  receive  any  copy  summons  by  mail^ 
or  any  notice  of  the  publication  thereof ,  and  upon  affidavits  showing 
a  defense,  opened  the  judgment,  and  permitted  defendant  to  defend; 
from  this  order  the  plaintiff  appeals. 

By  section  135,  subdivision  5  of  the  Oode^  it  is  provided,  that  "  The 
defendant  against  whom  publication  is  ordered,  or  his  representa- 
tives, on  application  and  sufficient  cause  shown,  at  any  time  before 
judgmenl^  must  be  allowed  to  defend  the  action,  and  except  in  an 
action  for  divorce,  may  in  like  manner,  upon  good  cause  shown,  be 
allowed  to  defend  after  judgment,  or  at  any  time  within  one  year 
after  notice  thereof,  and  within  seven  years  after  its  rendition,  on 
such  terms  as  may  be  jusf  This  section  deprives  the  court  of 
power  to  grant  the  order  appealed  from. 

In  all  actions,  except  for  divorce,  after  judgment,  the  defendant 
may  be  allowed  to  defend  within  one  year  after  notice  of  the  judg- 
ment, and  within  seven  years  after  its  rendition.  The  legislature 
doubtless  intended  to  provide  for  new  relations  under  the  judgment — 
another  marriage  and  birth  of  children. 

The  character  of  the  person  who  should  marry  such  divorced 
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plaintiff,  and  the  legitimacy  of  his  or  her  children  bom  of  such 
a  marriage,  are  protected  by  this  statute.  This  exception  as  to  di- 
vorce was  not  in  the  Code  of  1848.  Code  1848,  §  114.  It  was 
first  inserted  in  1849,  and  has  never  been  altered  since.  Code  of 
1849,  §  135,  snbd.  6. 

>  The  order  should  be  reverse  1,  and  the  motion  denied  without 
costs. 

Order  reversed. 


Kbenet,  receiver,  etc.,  v.  Home  Insurance  Company  of  Col- 
umbus, appellant* 

Ftre  insurance — eonstrucHan  ofpoUcy — change  of  tUle  cr  poeaesHan, 

A  policy  of  fire  inBuraace  issued  on  partnership  property,  contained  a  clause 
that "  If  the  property  be  sold  or  transferred,  or  any  change  takes  place  in 
title  or  possession,  whether  by  legal  process,  judicial  decree  or  Toluntary 
transfer  or  conTeyanoe  without  written  permission,  then  the  policy  shall  be 
void/'  One  of  the  partners  brought  an  action  for  a  dissolution  of  the  firm, 
and  was  appointed  receiver  of  the  property.  Subsequently  the  dissolution 
was  adjudged  and  a  sale  decreed.  But  before  the  sale  was  effected  a  loss  by 
fire  occurred.  In  an  action  by  the  receiver  on  the  policy,  Tield^  that  the  action 
could  not  be  maintained,  and  that  the  policy  was  void  on  account  of  a 
"  change  of  title  or  possession." 

Exceptions  to  be  heard  in  the  first  instance  at  general  term. 
The  action  was  brought  by  Abner  C.  Keeney,  receiver,  etc.,  against 
The  Home  Insurance  Company,  of  Columbus,  Ohio,  upon  a  policy 
of  fire  insurance.  The  plaintiff  had  a  verdict,  and  defendant 
excepted. 

Barney,  Butler  &  Parsons,  for  appellant,  cited  Flanders  on  Ins. 
432 ;  Barnes  v.  Union  Mutual  Fire  Ins.  Co,,  51  Me.  110 ;  Dadmun 
Manuf.  Co,  v.  Warcest&r  Mut.  Fire  Ins.  Co.,  11  Mete.  429 ;  1  Phil- 
lips on  Ins.  880;  Adams  v.  Rockingham  Mutual  Fire  Ins.  Co,,  29 
Me.  292 ;  Young  v.  Eagle  Fire  Ins.  Co.,  14  Gray,  150  ;  McLaren  v. 
Hartford  Fire  Ins.  Co.,  5  N.  Y.  151;  Lappin  v.  Charter  Oak  Fire 
Ins.  Co.,  58  Barb.  325 ;  Starkweather  v.  Cleveland  Jj^.  Co.,  15  Int. 
Eev.  Rec.  59. 

*Thi8  case  was  decided  at  the  February  term,  187i,  but  the  opiDion  was  not  received 
in  time  for  publication  with  the  opiDlons  of  that  term. 


MAY  TERM,  1874.  479 


Eeeney  v.  Home  Insurance  Go.  of  Cblumbds. 


Sewell  dk  Pierce,  for  respondent,  cited  Ellis  on  JPire  Ins.  69;  jEina 
Ins.  Co,  V.  Tyler,  16  Wend.  397 ;  Gordon  v.  Mass,  Ins.  Co.,  2  Pick* 
249 ;  Jackson  v.  Ma^s.  Mut  Fire  Ins.  Co.,  23  id.  187 ;  Tittemore  y 
Vermont  Ins.  Co,,  20  Vt  546;  Morrison  v.  Tenn.  Marine  and  Fire 
Ins.  Co.,  18  Mo.  262 ;  Norcross  v.  Franklin  Ins.  Co.,  17  Penn.  429 ; 
Fernandez  v.  Ot.  West.  Ins.  Co.,  3  Rob.  457 ;  Kitts  v.  Massasoit  Co., 
56  Barb.  177;  Savage  v.  L.  I.  Ins.  Co.,  43  How.  462;  Hitchcock 
V.  North  West.  Ins.  Co.,  26  N.  Y.  68 ;  Fhelps  v.  Gibhard  Fire  Ins. 
Co.,  9  Bosw.  404 ;  Hoffman  v.  JEtna  Ins.  Co.,  32  N.  Y.  405 ;  Tillou 
T.  Kingston  Ins.  Co.,  7  Barb.  570 ;  Burnett  v.  Eufaula  Home  Ins.  Co., 
46  Ala.  11;  Aurora  Fire  Ins.  Co.  v.  Eddy,  65  111.  222. 

Tappbn,  J.  The  defendants  in  January,  1871,  issued  a  fire  policy 
to  the  firm  of  Keeney  &  Clark,  on  certain  machinery,  tools  and 
stock,  at  637  and  639  West  Forty-sixth  street,  New  York. 

The  firm  then  consisted  of  the  two  persons  named,  and  of  Eliza 
Carroll.  The  articles  of  copartnership  are  dated  November  IJL,  1869. 
By  these  articles  Mrs.  Carroll  contributed  to  the  capital  of  the  firm, 
among  other  property,  all  the  machinery,  fixtures,  stock  in  trade, 
boilers,  steam  engines,  eta,  in  the  factory.  And  the  partners  were 
declared  by  the  6th  article  of  the  agreement,  on  contributing  as 
agreed,  to  be  in  all  respects  equal  in  interest  in  stock,  capital,  prop* 
erty,  etc.,  of  the  copartnership. 

The  insurance  policy  contained  a  clause  that  "  If  the  property  be 
sold  or  transferred,  or  any  change  takes  place  in  title  or  possession, 
whether  by  legal  process,  judicial  decree,  or  voluntary  transfer  or 
conveyance  without  written  permission,  then  the  policy  shall  be 
void."  In  February,  1871,  Keeney  brought  his  action  against  the 
other  partners,  alleging  the  contributions  of  capital  by  each  partner 
save  a  small  sum  due  from  Clarke,  and  for  certain  reasons  set  forth 
in  the  complaint,  he  prayed  a  dissolution  of  the  copartnership  and 
the  appointment  of  a  receiver  to  dispose  of  the  property,  etc.  On 
the  15th  of  February,  1871,  by  order  of  the  supreme  court  in  that 
action,  Keeney  was,  on  his  own  motion,  appointed  receiver  of  the 
copartnership  business  and  assets  of  the  firm,  with  the  usual 
powers  of  receivers,  etc.  And  on  a  subsequent  hearing  on  the  26th 
of  April,  1871,  the  order  was  affirmed  and  made  absolute  after  hear- 
ing all  parties. .  The  action  was  subsequently  tried  and  judgment 
rendered  thereon  for  a  dissolution  of  the  firm  and  a  sale  of  the  prop- 
erty, and  the  roll  filed  in  July,  1871,  and  the  receiver  thereupon 
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proceeded  to  advertise  the  property  for  sale  on  August  4, 1871. 
After  the  judgment  and  before  the  sale^  to  wit,  on  the  21st  of  July, 
1871,  the  fire  happened,  by  reason  whereof  it  is  claimed  the  defend- 
ant's liability  has  accrued.  Among  the  defenses  set  up  is  that  the 
appointment  and  possession  of  the  receiver  as  well  as  the  subsequent 
judgment  which  excluded  Mrs.  Carroll  from  any  control  of  the 
property,  worked  a  change  in  the  title  and  in  the  possession  of  the 
property,  and  worked  a  forfeiture  of  the  policy  under  the  provision 
quoted. 

The  effect  of  the  order  appointing  the  plaintiff  receiver  was  to 
exclude  the  other  partners  from  any  interference  with  the  property; 
they  had  no  right  of  possession  while  the  order  was  in  force,  nor 
could  they  maintain  any  action  in  respect  thereto.  Keeney  held  by 
virtue  of  the  title  of  a  receiver  in  equity,  and  by  reason  of  posses- 
sion.  Did  his  position  as  receiver  operate  to  "  make  any  change  in 
title  or  possession,'^  and  thus  bring  it  within  that  clause  of  the 
policy?^  By  the  judgment  in  the  action  the  copartnership  was 
dissolved,  and  its  assets  transferred  to  the  receiver,  and  he  was  pro- 
ceeding to  sell  the  property  insured  at  the  time  of  the  fire  —  title  to 
this  property  in  third  parties  could  not,  therefore,  be  made  through 
the  firm,  but  could  be  made  through  the  receiver. 
.  The  plaintiff  was,  at  the  same  time,  a  member  of  the  firm  and 
receiver,  but  this  does  not  change  his  status  as  receiver  with  respect 
to  the  rights  of  defendants  in  this  action.  The  term  '^  receiver  "  is 
one  who  receives  —  implies  a  transfer  of  possession  of  the  thing 
received.  A  receiver  in  equity  in  a  suit  brought  to  obtain  an 
appropriation  of  the  assets  of  an  insolvent  copartnership,  takes 
title,  etc.,  "  from  the  date  of  the  order."  Lotthner  v.  Lordy  4  E.  D. 
Smith,  183.  The  effect  of  the  appointment  of  the  receiver  as  well 
as  the  effect  of  the  final  judgment  was  to  divest  all  the  partners,  as 
such,  of  all  control  of  the  property,  and  the  firm,  being  the  party 
assured,  were  thus  divested  both  of  title  and  possession,  and  there 
was  in  legal  contemplation  ^^a  change  in  possession."  The  posses- 
sion of  the  receiver  was  substituted  for  the  possession  of  the  firm. 
Again,  if  the  plaintiff  had  not,  at  the  time  of  the  loss,  the  title  to 
the  goods  as  receiver,  he  cannot  maintain  this  action,  and  if  he  has 
the  title  he  can  only  maintain  the  action,  provided  the  contract  of 
insurance  creates  any  rights  which  attach  to  him. 

Now  it  is  well  said  that  insurers  who  wish  to  limit  their  liability 
by  the  responsibility  of  the  assured  may  do  so  by  suitable  words. 
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London  &  N,  W.  Railway  Co.  v.  Olyn^  1  El.  &  Bl.  652.  And 
further^  tlfat  a  contract  of  insurance  is  confined  to  the  pai'ties. 
No  other  person  has  equitable  or  legal  rights  therein^  unless 
derived  through  the  act  of  the  parties  to  the  contract  Laughton 
V.  Putney,  43  Vt.  495.  Being  a  contract  of  hazard,  whereby 
for  a  small  sum  a  much  larger  sum  is  agreed  to  be  paid  in 
a  certain  event,  it  will  not  be  extended  beyond  the  just  and  reason- 
able interpretation  of  its  terms.  Material  considerations  in  tak- 
ing the  risk,  are  the  situation  and  character  of  the  property, 
and  the  situation  of  the  parties  insured  in  relation  to  the  prop- 
erty. If  some  of  the  parties  interested  in  the  property  and  in 
the  insurance  are  forcibly  divested  of  their  interest  and  control,  a 
material  change  occurs  in  the  situation,  those  who  might  have  an 
interest  in  the  preservation  of  the  property  become  as  strangers 
and  perhaps  take  a  hostile  position,  although  this  rule  does  not 
apply  where  one  partner  acquires  the  interest  of  the  other  partner 
by  voluntary  purchase,  the  possession  of  one  partner  as  such  being 
equivalent  to  the  possession  of  all.  Hoffman  v.  JEtna  Ins.  Co.,  32 
N.  Y.  405. 

The  firm  or  copartnership  with  which  the  defendants  contracted 
cannot  make  title  in  their  own  right  to  the  moneys  claimed  to  be 
due  on  the  policy;  they  can  only  assert  the  claim  through  a  receiver; 
the  defendants  cannot  treat  directly  with  the  parties  with  whom 
they  contracted,  they  are,  before  any  loss  accrued,  turned  over  to  a 
third  party,  who  now  asserts  a  representative  right  to  receive  the 
loss.  Where  an  assignee  in  bankruptcy  takes  the  estate  of  the 
bankrupt,  it  has  been  held,  that  this  is  an  alienation  which  defeats 
the  policy.  Perry  v.  Lorillard  Fire  Ins.  Co.,  6  Lans.  201.  And  any 
material  change  in  the  title  works  the  same  result,  and  the  reason  is 
not  only  because  of  the  condition  in  the  policy,  but  because  of  the 
fiEulure  of  insurable  interest  in  the  assured.  Flanders  on  Ins.  432. 
And  an  assignment  in  trust  for  the  benefit  of  creditors  forfeits  the 
policy.  Phillips  on  Ins.  880.  A  dissolution  of  the  partnership 
terminates  the  risk  on  partnership  property. 

Neither  assignments  nor  receiverships  would  be  of  any  avail  unless 
title  passed,  so  that  possession  and  right  of  possession  of  the  prop- 
erty could  be  maintained,  and  having  this  general  principle  in  view, 
the  courts  have  held,  with  great  uniformity,  that  such  proceedings 
were  a  change  and  alienation  of  the  property,  which  worked  a  for- 
Vol.  Ill,  N.  Y.  Kkp.  —  61 
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feitnre  of  the  policy.  Adams  t.  Rockingham  Ins.  Co.,  29  Me. 
292 ;  Young  t.  JEagh  Fire  Ins.  Oo.^  14  Gray,  150;  Barnes  v.  Union 
Mutual  Ins.  Co.,  51  Me.  110;  Orosvenor  t.  Atlantic  Fire  Ins,  Co., 
17  N.  Y.  391.  The  party  insured  must  have  an  insurable  interest 
at  the  time  of  the  loss. 

In  Lappin  v.  Charter  Oak  Fire  Ins.  Co.y  58  Barb.  326,  the  assured 
*  had  died  and  the  property  descended  to  heirs,  who  occupied ;  held 
that  there  was  a  change  both  of  title  and  possession,  which  made 
the  policy  yoid  by  its  terms;  this  position  is  affirmed  in  Savage  t. 
Howard  Ins.  Co.y  52  N.  Y.  503.  In  Perry  v.  LoriUard  Ins.  Co.,  6 
Lans.  201,  the  policy  contained  a  condition  similar  to  the  one 
in  suit,  and  an  assignment  in  bankruptcy  was  held  to  vest  the  estate 
in  the  assignee,  and  to  be  a  change  of  title ;  the  court  says,  it  mat- 
ters not  what  name  is  given  to  the  result  produced,  whether  it  has 
the  effect  of  a  grant  or  a  sequestration,  and  the  policy  was  held 
void. 

Where  the  insurance  was  upon  the  interest  of  the  mortgagor,  he 
having  parted  with  that  interest  before  the  loss,  no  loss  was  sus- 
tained by  him,  and  his  assignee  or  appointee  cannot  recover,  and  as 
a  general  rule  it  is  the  damage  sustained  by  the  party  insured,  and 
not  by  the  party  substituted  that  is  recoverable.  Macomber  v.  Gam* 
bridge  Mut.  Ins.  Co.,  8  Cush.  133 ;  Carpenter  v.  Providence  Ins.  Co., 
16  Pet.  495 ;  Foster  v.  Equitable  Ins.  Co.,  2  Gray,  216 ;  Springftdi 
Ins.  Co,  V.  Allen,  43  N.  Y.  389. 

It  has  been  held  in  this  State  that  the  voluntary  transfer  by  one 
partner  to  another  partner  was  not  such  an  alienation  as  worked  a 
forfeiture.  Hoffman  v.  j^tna  Ins.  Co.,  32  N.  Y.  405;  TiUon  v. 
Kingston  Ins.  Co.,  7  Barb.  570,  and  to  the  same  effect  are  the  decis- 
ions in  other  States.  See  cases  cited.  In  West  v.  Ship,  1  Yes.  242> 
Lord  Hardwick  says  each  member  of  a  firm  is  seized  ^^per  my  et 
per  tout''  of  the  common  stock,  and  this  principle  is  invoked  by 
the  plaintiff  by  reason  of  the  fact  that  the  receiver  was  a  partner 
and  remained  in  possession.  The  distinction  is,  that  his  possession 
was  not  in  harmony  with,  but  in  hostility  to  the  other  partners  or 
to  one  of  them,  and  by  the  force  of  a  judicial  process  or  decree 
which  excluded  them.  His  possession  was,  therefore,  not  that  of 
partner  nor  the  possession  of  the  firm,  if,  as  has  been  held  in  the 
cases  cited,  the  receivership  divested  the  firm  of  title  and  possession. 
The  position  that  the  receivership  was  an  alienation  of  the  property 
of  the  assured  and  within  the  prohibition  of  the  policy  seems 
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determined  by  the  weight  of  authority^  and  is  decisive  of  the  ques- 
tion.   I  have  not^  therefore^  considered  the  other  defenses  presented. 
The  yerdict  should  be  set  aside  and  a  new  trial  ordered,  costs  to 
abide  event 

New  trial  ordered. 


Ybbkam,  appellant,  y.  Habbis  et  al 

Payment— when  pr&miuory  note  is  not.    Partnership — UabUUy  cf  partner 

€^er  diseolution. 

The  taking  of  a  promissoiy  note  from  one  of  two  joint  debtors  does  not  satisfy 
the  debt  unless  it  is  so  agreed. 

A  partnership  between  A  and  B  was  dissolved  npon  the  agreement  that  B  should 
assume  the  debts  of  the  firm.  Subsequently  G  took  B's  promissory  note  for 
a  debt  of  the  firm,  with  knowledge  of  the  terms  of  thQ  dissolution  but  stat- 
ing that  if  the  note  was  not  paid  he  "  would  hold  the  firm."  The  note  was 
not  paid,  and  in  an  action  against  A  and  B  for  the  debt,  0  produced  the  note 
and  offered  to  return  it.  Held,  that  C  could  recover  against  both  A  and  B. 
In  such  a  case  A  does  not  stand  in  the  position  of  surety. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee  against 
plaintiff,  and  in  favor  of  defendant  Harris.  The  action  was  brought 
by  John  K  Yemam  against  Samuel  Harris  and  Charles  Orocker. 
The  opinion  states  the  case. 

Drake  dk  Halsey  and  Cassidy  &  Browny  for  appellant 

jHI  H.  HiistiSy  for  respondent. 

Tappen,  J.  The  plaintiff  brought  this  action  to  recover  $137, 
for  a  bill  of  goods  alleged  to  have  been  sold  to  defendants. 

The  answer  avers  the  dissolution  of  the  defendants'  firm  of  Har- 
ris  &  Crocker,  on  the  10th  of  June,  1871 ;  that  Crocker  paid  the 
debt  sued  for  by  cash  and  a  note  which  plaintiff  accepted  in  set- 
tiement. 

At  the  trial,  it  appeared  that  the  note  in  question  was  the  note 
of  Crocker  only,  made  after  the  dissolution  of  defendants'  firm  and 
accepted  by  plaintiff  from  Crocker.  The  plaintiff  testified,  I  told 
him  I  would  take  it,  and  if  paid  it  would  be  in  full,  if  not  paid  I 
would  hold  the  firm. 
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The  note  was  not  paid.  Plaintiff  produced  it  at  the  trial  and 
offered  to  return  it  The  testimony  is  corroborated  by  other  wit- 
nesses and  no  other  testimony  was  offered  which  established  any 
other  version  of  the  affair.  It  appeared  by  the  testimony  that  the 
plaintiff  was  apprised  of  the  dissolution  of  defendants'  flrmt  and 
that  Crocker  had  assumed  the  debts  ;  it  further  appeared  that  both 
defendants  some  time  afterward  joined  in  a  general  assignment  for 
the  benefit  of  creditors. 

The  referee  held,  that  the  agreement  between  the  two  defendants 
made  Harris,  who  defends  this  action,  a  surety  as  between  them  ;  that 
plaintiff,  with  knowledge  of  the  fact  of  this  agreement,  by  accept- 
ing Crocker's  note  and  giving  time,  discharged  Harris,  and  he  or- 
dered judgment  in  favor  of  plaintiff  as  to  Crocker,  and  against 
the  plaintiff  as  to  Harris. 

The  contrary  rule  was  held  in  a  similar  case  (Smith  v.  Rogers,  17 
Johns.  340),  and  it  is  said  in  Waydell  v.  Luer,  3  Den.  410,  that  the 
taking  of  a  note  from  one  of  two  joint  debtors  does  not  satisfy  the 
debt  unless  it  be  so  agreed.  Van  Eps  v.  DUlaye,  6  Barb.  252;  Bates 
V.  Bosehransy  37  N.  Y.  410. 

The  rule  that  a  surety  is  discharged  by  the  giving  of  time  to  the 
principal  may  be  conceded  without,  however,  its  entering  into  the 
determination  of  this  case.  The  defendants,  Harris  and  Crocker, 
were  both  principals.  Harris  sold  out  to  Crocker  with  an  agree- 
ment that  Crocker  should  pay  the  firm  debts* 

Crocker  attempted  to  pay  the  firm  debts  by  giving  the  plaintiff 
his  note  at  thirty  days,  which  note  was  not  paid ;  the  express  con- 
dition on  which  plaintiff  took  the  note  is  not  disputed,  i.  e.,  that 
the  firm  should  be  held  if  the  note  was  not  paid. 

The  original  liability  of  Crocker  &  Harris  for  their  debts  as  part- 
ners, and  their  responsibility  to  creditors,  continued  after  a  dis- 
solution of  their  partnership.  How  then  is  Harris  exonerated? 
Crocker  said  to  the  plaintiff:  "I  have  agreed  to  pay  the  firm  debts, 
will  you  take  my  note  ? "  The  plaintiff  conditionally  accepts  the 
note  at  thirty  days;  hence  the  referee  has  found  that  Harris  was  a 
surety,  that  plaintiff  sold  with  knowledge  thereof,  and  that  the 
extension  of  time  to  pay  the  debt  operates  to  discharge  Harris. 

The  defendant  relies  on  Colgrove  v.  Talman,  2  Lans.  102,  but  the 
only  point  decided  by  that  case  is,  that  the  note  there  sued  on  was 
actually  paid. 

The  distinction  is  taken  in  Bates  v.  Rosekrans,  above  cited. 
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between  a  security  taken  as  a  present  payment,  and  that  taken  as  a 
proyision  for  future  payment  In  that  case,  the  defendant  and  one 
Bingham  had  jointly  given  their  note  to  the  plaintiff,  and  upon  its 
non-payment  at  maturity  the  plaintiff  took  a  new  note  from  one  of 
the  defendants  aboye,  retaining  howeyer  the  note  which  had  become 
dishonored. 

While  this  case  is  not  directly  in  point  as  to  the  exact  question 
inyolyed,  yet  that  question  was  the  feature  in  Smith  y.  Sogers, 
aboye  cited. 

A  creditor  of  a  dissolved  firm  with  knowledge  of  the  dissolution, 
and  that  one  partner  had  assumed  the  debts,  accepted  that  partner's 
note;  he  became  insolvent  and  the  creditor  sued  the  firm  for  the 
original  debt.  ^^Held,  that  neither  the  acceptance  by  the  plaintiff!^ 
of  the  note  of  one  partner,  nor  the  indulgence  shown  him,  amounted 
to  a  payment  or  discharged  the  other  partner;  but  that  plaintiff  #as 
entitled  to  recover  of  both  partners  the  balance  due  for  the  original 
debt,  on  delivering  up  the  note  to  be  canceled.''  ^^It  was  the  duty 
of  one  partner  to  see  that  the  other  partner  complied  with  the 
engagement  made  with  him,  as  to  the  payment  of  the  debt ;  and 
the  plaintiffs  knowing  of  this  arrangement  are  not  on  that  account 
to  be  considered  in  default  for  omitting  to  call  on  one  partner  until 
the  insolvency  of  the  other  partner  whose  note  plaintiff  had  taken.'' 
A  debt  is  not  paid  by  a  new  promise  unless  it  be  so  stipulated.  The 
note  in  suit  was  simply  a  further  security  liquidating  a  book  account. 
Harris  himself  had  no  knowledge  that  it  was  given  by  his  former 
partner,  and  neither  any  new  right  nor  equity  accrued  to  him.  In 
Cole  V.  iSackett,  1  Hill,  516,  a  firm  dissolved,,  one  partner  assumed 
the  debfcs,  and  the  creditor  took  the  note  of  this  one  partner  and  gave 
up  the  note  of  the  firm.  The  note  so  taken  being  unpaid,  the  cred- 
itor sued  the  firm  for  the  original  debt,  and  the  court,  Gowek,  J., 
held  that  these  facts  constituted  no  defense,  and  various  authorities 
are  there  cited  to  sustain  these  views. 

The  weight  of  authority  and  the  "reckon  for  the  law/'  appear  to 
be  in  favor  of  plaintiff,  and  that  defendant  Harris,  as  an  original 
debtor,  is  not  exonerated  from  his  liability,  there  being  no  agree- 
ment to  that  effect. 

The  judgment  as  to  Harris  should  be  reversed,  and  a  new  trial 
ordered  as  to  him,  costs  to  abide  event. 

Judgment  accordingly. 
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Baikbbidgb^  executor^  etc.,  appellant,  v.  MoGullough,  adminis- 
trator, etc. 

Bhcecuton  — pawn  of  mirrogaU — aceouTtting  by  executor —  cUxmm  of  creditors. 

An  executor  was  summoned  before  a  surrogate  to  render  an  account  and  show 
cause  why  a  creditors'  claim  for  $724  should  not  be  paid.  The  executor  filed 
a  verified  account  with  vouchers,  showing  a  balance  of  $045  subject  to  a 
prior  claim  of  $986.  The  petition  of  the  creditor  urged  that  a  large  part  of 
the  expenditures  mentioned  in  the  account  were  not  necessary  for  the  settle- 
ment and  preservation  of  the  estate,  and  several  items  were  objected  to,  but 
no  proofs  were  taken  and  the  executor  was  not  examined.  Held,  that  this 
was  not  sufficient  to  authorize  the  surrogate  to  issue  an  order  directing  the 
payment  of  the  daim. 

Appeal  from  an  order  of  the  surrogate's  court  of  Queens  county, 
directing  John  S.  Bainbridge,  the  acting  executor  of  the  last  will 
and  testament  of  Bichard  Bainbridge,  deceased,  to  pay  Andrew 
McCullough,  administrator,  etc.,  of  Cecilia  McOuUough,  deceased, 
the  sum  of  $724.91.    The  opinion  states  the  facts. 

Sewell  &  Pierce,  for  appellant. 

John  Fleming,  for  respondent. 

Tappek,  J.  The  appellant  was  cited  as  executor  before  the  sur- 
rogate of  Queens,  on  the  application  of  the  respondent,  as  a  judg- 
ment creditor  of  the  appellant's  testator,  to  render  an  account,  and 
flhow  cause  why  a  claim  should  not  be  paid. 

An  account,  duly  verified  by  the  executor  with  vouchers,  was 
thereupon  filed  with  the  surrogate,  showing  a  balance  of  $945.36, 
which  was  subject  to  a  claim  existing  on  a  judgment  and  prior  to 
that  of  the  petitioner  for  $936. 

The  surrogate's  return  on  this  appeal  shows  that  the  petition  of  the 
creditor  urged  that  a  large  part  of  the  expenditures  mentioned  in 
the  account  were  not  necessary  for  the  settlement  and  preservation 
of  the  estate,  and  objected  to  several  items  which  were  specified. 
This  was  on  the  26th  of  June,  1873.  No  proofs  of  any  kind  were 
taken,  save  the  account  and  vouchers,  and  the  executor  was  not 
examined ;  on  the  21st  of  July  following,  the  surrogate  made  an 
order  directing  the  payment  of  the  petitioner's  claim. 
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It  nowhere  appears  that  the  surrogate  passed  upon  the  items 
objected  to,  allowing  or  disallowing  them,  and  the  verified  account 
of  the  executor,  with  youchers  for  all  the  payments,  raised  the  pre- 
stimption  that  the  payments  were  properly  made.  Metzger  v.  Metzger, 
1  Bradf.  266 ;  Westervelt  v.  Gregg,  1  Barb.  469.  The  affirmative  of 
establishing  more  assets,  than  are  acknowledged  by  the  inventory  or 
account,  is  with  the  party  objecting.    Marre  v.  Ginochio,  2  Bradf.  166. 

Nor  has  the  surrogate  found  that  there  were  assets  on  hand  suffi- 
cient to  pay  the  petitioner  after  paying  the  prior  judgment. 

The  proper  practice  is  to  state  the  objection  in  the  form  of  dis- 
tinct and  special  allegations,  and  give  proof  thereof,  and  this  applies 
to  all  classes.  Williams  on  Executors,  1786 ;  Young  v.  Skelton,  3 
Hagg.  786. 

The  proceedings  before  the  surrogate  were,  therefgre,  not  sufficient 
to  found  the  order  appealed  from,  and.it  should  be  reversed,  and 
the  matter  be  reheard  before  the  surrogate  for  the  purposes  of  proof. 

The  order  is  reversed  with  $10  costs  to  abide  event. 

Order  reversed. 


O'EbuiLT  v.  Guabdian  Mutual  Life  Insubancb  CoMPAirr, 

appellant. 

Life  inturaTice — payment  of  premiums — preUmiTUvry  proof — liabUUy  for 

acts  of  agent. 

A  New  York  life  insurance  company  issued  through  its  agent  in  Rhode 
Ii^and,  a  policy  upon  the  lives  of  plaintiff  and  her  husband  payable  to  the 
survivor.  The  policy  provided,  that  in  case  the  premiums  should  not  be 
paid  when  due  the  policy  should  be  void ;  but  no  place  of  payment  of  pre- 
miums was  specified  in  the  policy.  At  the  time  the  insurance  was  effected, 
the  agent  stated  that  he  would  call  for  the  premiums,  and  he  did  call  and 
collect  two  premiums,  but  did  not  call  for  the  third,  which  vras  not  paid. 
The  husband  having  died,  plaintiff  wrote  to  the  company  stating  the  fact 
of  his  death.  The  company  retained  the  letter  and  did  not  request  any 
other  notice  of  his  death.  In  an  action  on  the  policy,  Tield,  that  the  com- 
pany must  be  deemed  to  have  vraived  all  defects,  if  any,  in  the  prelimi- 
nary proof  of  the  death  of  the  husband,  and  that  the  jury  having  found  that 
the  plaintiff  was  not  negligent  in  not  seeking  out  a  person  to  pay  the  prem- 
ium to,  and  having  found  a  verdict  for  plaintiff,  the  judgment  thereon 
should  be  affirmed.    The  plaintiff  should  not  be  prejudiced  by  the  act  of 
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the  agent,  although  the  policy  contained  a  clause  that  the  agents  of  the  com- 
pany were  not  authorised  to  "  make,  alter  or  discharge  contracts  or  waive  for- 
feitures." 

Appeal  from  an  order  denying  a  new  trials  and  from  a  judgment 
at  circuit  in  favor  of  the  plaintiflT.  The  action  was  brought  by 
Ellen  O'Beilly  against  The  Guardian  Mutual  Life  Insurance  Com- 
pany of  New  York,  upon  a  policy  issued  by  defendant  upon  the 
life  of  plaintiff  and  that  of  her  husband,  Michael  O'Beilly,  for  the 
sum  of  $5,000,  payable  to  the  suryivor.     The  opinion  states  the  case. 

Miller^  Peet  S  Opdyke,  for  appellant,  cited  as  to  the  necessity  of 
particular  preliminary  proofs,  Owen  y.  Farmer^  Ins,  Co.,  67  Barb. 
520;  Inman  y.  Western  Ins.  Co.,  12  Wend.  460 ;  Davis  v.  Niagara 
Ins.  Co.,  49  Ma  282 ;  Taylor  v.  u^na  Life  Ins.  Co.,  13  Gray,  434 ; 
Barker  y.  Phenix  Ins.  Co.,  8  Johns.  306 ;  Worsley  v.  Wood,  6  T.  B. 
710 ; .  Mason  v.  Harvey,  8  Exch.  819 ;  Roper  y.  Lendon,  1  E.  &  E.  825 ; 
The  agent  exceeded  his  authority.  Catoir  v;  Am.  Life  Ins.  <&  Trust 
Co.,  33  N.J. 487-491 ;  Wall  y.  Home  Ins.  Co.,  36  N.  Y.  157 ;  Mayor 
of  New  York  y.  Brooklyn  Fire  Ins,  Co.,  3  Abb.  Ci  of  App.  261 ; 
Bouton  y.  Am.  Mut,  Life  Ins.  Co.,  25  Conn.  542  ;  Bliss  on  Life 
Insurance,  442.  The  written  contract  must  control.  Ru^^e  y.  Mut. 
Ben.  Life  Ins.  Co.,  23  N.  Y.  619 ;  New  York  Ins.  Co.  y.  Thomas,  3 
Johns.  Oas.  1 ;  Alsten  y.  Mech.  Mut.  Ins.  Co.,  4  Hill,  329  ;  Mercan- 
tile Ins.  Go.  y.  State  Ins.  Co.,  25  Barb.  319 ;  Birmingham  y.  Empire 
Ins.  Co.,  42  id.  467;  Mellen  y.  National  Ins.  Co.,  1  Hall,  452; 
Hovey  y.  Am^  Mut.  Ins.  Co.,  2  Duer,  654 ;  Howell  y.  Knickerbocker 
Ins.  Co.,  3  Bobi  232;  S.  0.,  19  Abb.  217;  Bliss  on  Life  Ins.  698; 
1  Phill.  on  Ins.  122. 

Jam^  Troy,  for  respondent,  cited  upon  the  question  of  waiyer  of 
defects  in  preliminary  proofs.  Miller  y.  Eagh  Life  £  Health  Ins. 
Co.,  2  E.  D.  Smith,  269 ;  Walsh  y.  Washington  Ins.  Co.,  32  N.  Y. 
442;  TalcottY.  Marine  Ins.  Co.,  2  Johns,  136;  Bliss  on  Life  Ins. 
108 ;  Barker  y.  Phenix  Ins.  Co.,  8  Johns.  317 ;  Lawrence  y.  Ocean 
Ins.  Co.,  11  id.  269;  Child  v.  Sun  Mut.  Ins.  Co.,  3  Sandf.  41; 
Frances  v.  Ocean  Ins.  Co.,  6  Oow.  604 ;  ^tna  Fire  Ins.  Co.  v.  Tyler, 
16  Wend.  401 ;  McMasters  v.  Westchester  Ins.  Co.,  26  Wend.  379 ; 
1  BigeloVs  L.  &  A.  Ins.  Bep.  375. 

Tapped*,  J.  The  defendants  issued  a  policy  for  $6,000  upon  the 
liyes  of  plaintiff  and  her  husband,  Michael,  payable  to  the  suryiyor. 
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etc.^  and  the  defendants'  liability  being  questioned  on  the  death  of 
Michael  this  action  was  brought^  which  resulted  in  a  judgment  for 
the  plaintiff. 

The  questions  presented  on  the  appeal  are,  first:  whether  the 
plaintiff  gave  defendants  sufficient  notice  and  proof  of  death  within 
the  terms  of  the  policy;  and,  second,  whether  an  omission  to  pay 
the  last  half  yearly  premium,  which  accrued  before  the  death  of 
Michael,  operated  to  forfeit  the  policy. 

The  policy  contained  a  clause  providing  for  payment  of  the  money 
in  sixty  days  after  due  notice  and  proof  of  death,  after  deducting 
from  the  amount  of  policy  any  in^lebtedness  to  the  company  on 
account  of  premium. 

The  j)laintiff  gave  the  defendants  the  following  notice : 

"  Pbovidbnob,  June  3,  1872. 
"  The  Guardian  Mutual  Life  Insurance  Company,  New  York :  I 
hereby  inform  you  that  my  husband,  Michael  O'Beilly,  whose  life 
was  insured  in  your  office  by  policy  22,016,  died  in  this  city  on  the 
15th  of  May  last,  after  a  short  illness. 

"  Yours  respectfully, 

"  Ellen  O'Reilly.'' 

The  defendants  were  silent  after  receiving  the  notice.  They 
retained  it  as  notice,  and  did  not  claim  from  plaintiff  any  further 
notice  or  proof  of  death ;  the  policy  does  not  prescribe  any  form  of 
proof,  and  the  plaintiff  would  seem  to  have  relied  upon  the  paper  as 
being  sufficient  proof  of  death,  and  as  satisfactory  to  the  company. 
The  clause  in  policies,  providing  for  preliminary  proofs,  is  to  be 
expounded  liberally  in  favor  of  the  assured.  Walsh  v.  Washington 
Ins.  Co.y  32  N.  Y.  442;  Talcott  v.  Marine  Ins.  Co.,  2  Johns.  136. 

The  object  of  preliminary  proofs  is  to  furnish  reasonable  informa- 
tion, and  the  clause  has  been  liberally  expounded.  Jackson  v. 
Gardner,  8  Johns.  317;  Lawrence  v.  Ocean  Ins.  Co.,  11  id.  269. 
The  defendants  might  have  required  some  other  kind  of  proof  of 
the  death  of  Michael  O'Reilly.  They  failed  to  do  so  and  must  be 
held  to  have  waived  it    Voss  v.  RoMnson,  9  Johns.  196. 

The  policy  contained  the  following  clause :  '^  In  case  the  premium 
shall  not  be  paid  to  the  company  on  or  before  the  time  prescribed 
for  the  payment  of  the  same,  the  policy  shall  thereafter  be  forfeited, 
and  cease  and  determine." 

Vol.  m,  N.  Y.  Rbp.—  62 
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The  contract  was  made  in  Bhode  Island,  the  defendants  acting 
there  by  their  agent,  SockwelL  No  place  for  the  payment  of  pre- 
mium is  prescribed  in  the  policy.  At  the  time  of  effecting  insur- 
ance, or  of  delivering  the  policy,  the  agent  said  that  he  would  come 
around  regularly  and  take  up  the  premium,  and  otherwise  to  the 
effect  that  he  might  sometimes  be  out  west;  ^'but  you  hold  it  till  I 
come."  He  did  call  and  collect  the  two  half  yearly  premiums,  but 
did  not  call  for  the  premium  due  January,  1872,  and  plaintiff  was 
ready  to  pay,  but  did  not  send  it  to  the  company's  office  in  New 
York,  because  she  was  waiting  for  Sockwell  to  call  for  it,  as  he  had 
instructed  her. 

At  the  foot  of  the  policy  is  this  clause :  ^'  Agents  of  the  company 
are  authorized  to  receive  premiums  when  due,  upon  the  receipt  of 
an  authorized  officer  of  the  company,  but  not  to  make,  alter  or  dis- 
charge contracts  or  waive  forfeitures." 

The  defendants  claim  that  the  promise  of  their  agent  to  call  for 
the  premiums  was  a  violation  of  this  clause,  and  not  binding  on 
them,  and  not  available  to  the  plaintiff  as  a  legal  excuse  for  delay 
in  payment  of  premiums. 

As  the  policy  did  not  prescribe  any  place  of  payment,  and  was 
made  in  Shode  Island,  and  the  company  had  no  office  there,  and 
the  plaintiff  had  been  in  the  habit  of  waiting  for  and  paying  the 
agent  when  he  called,  the  company  should  have  given  the  plaintiff 
notice  of  any  change  in  their  mode  of  doing  business  in  this  respect. 

It  was  shown  on  the  trial  that  they  revoked  BockwelFs  agency 
in  August,  1871,  but,  although  it  was  claimed  that  notice  of  such 
revocation  had  been  sent  to  the  plaintiff,  the  proof  fails  in  that 
respect,  and  there  is  no  proof  that  such  notice  was  sent  as  claimed, 
while  the  plaintiff  testifies  that  she  never  received  it. 

The  question  is,  whether  the  plaintiff  shall  be  prejudiced  by  the 
act  of  the  agent  He  did  say  he  would  call  for  the  premium,  and 
he  did  call  regularly  up  to  a  certain  time.  A  custom  of  the  com- 
pany would  seem  to  be  thus  established,  and  I  doubt  whether  either 
the  act  or  the  language  of  the  agent  is  to  be  considered  a  modifica- 
tion of  the  contract  according  to  its  terms,  and  this  conclusion  is 
placed  on  two  grounds;  first,  it  is  in  harmony  with  the  general 
features  of  the  business  of  a  foreign  insurance  corporation  that  the 
premiums  should  be  collected  by  its  agent  at  the  place  of  the  making 
of  the  contract,  and  the  agent  was  therefore  exercising  an  implied 
authority  in  saying  to  the  assured  how  and  where  he  would  collect 
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them,  or  where  they  should  be  paid;  and  secondly,  the  company  is 
presumed  to  haye  had  the  benefit  of  collections  tiius  made  for  the 
period  of  a  year  or  more.  They  never  exacted  of  the  plaintiff  that 
she  should  pay  them  the  premium  in  New  York.  Bohnen  y.  Williams^ 
burgh  Ins.  Co.,  36  N.  Y.  131. 

The  half-yearly  premium  of  $157  became  due  January  7th,  1872 ; 
O'Reilly  died  May  16th,  1872.  RockwelFs  agency  was  discontinued 
in  August,  1871.  It  was  not  proyen  that  the  plaintiff  had  notice 
of  this  discontinuance,  or  that  any  other  agent  was  appointed  to 
represent  the  company. 

The  court  left  it  to  the  jury  to  say  whether  the  plaintiff  was 
chargeable  with  laches  in  not  seeking  out  a  person  to  pay  the  pre- 
mium to,  and  that  if  they  found  her  negligent  in  this  respect,  after 
Rockwell's  failure  to  call,  then  that  the  policy  had  lapsed  and  she 
could  not  recover.    Sheldon  y.  Atlantic  Fire  Ins,  Co.,  20  N.  Y.  460. 

No  exception  was  taken  to  the  charge ;  the  jury  found  for  the 
plaintiff.  The  exceptions  to  the  testimony  do  not  appear  to  be 
tenable.    The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Ikqram,  administrator,  y.  Yoxjkg  et  al.,  administrators,  appellants. 

Bailment  — Urn  of  deposit — Agency. 

A  having  died,  B  took  funds  belonging  to  the  estate,  with  the  widow's  con- 
sent, and  invested  them  in  bonds,  which  he  deposited  in  a  bank,  and  the 
widow  subsequently  drew  the  interest  on  the  bonds.  The  bonds  were  stolen 
from  the  bank,  and  the  widow  having  been  appointed  administratrix  of  her 
husband's  estate,  brought  a  claim  against  the  administrators  of  the  estate  of 
B,  who  had  died,  for  the  value  of  the  bonds.  Held,  that  the  claim  could  not 
be  allowed  for  the  reason  that  B  was  plaintiff's  agent,  and  was  not  charge- 
able either  with  negligence  or  conversion  of  the  bonds,  and  plaintiff  adopted 
bis  acts  in  reference  to  the  bonds. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee  in 
favor  of  plaintiff.  William  Ingram,  of  Orange  county,  died  intes- 
tate, July  16, 1864,  leaving  a  widow  and  two  infant  children ;  and 
Eliza  Ingram,  the  widow,  was  subsequently  appointed  administra- 
trix of  his  estate.  Oliver  Young  died  in  October,  1871,  and  Amos 
Van  Etten  and  Lydia  F.  Young  were  duly  appointed  administrators. 
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In  July,  1872,  Eliza  Ingram,  as  administratrix,  made  a  claim  on  fhe 
estate  of  Oliver  Yonng,  deceased,  for  $700.  The  claim  was  refused^ 
and  the  case  was  referred.  The  remaining  facts  appear  in  the  opin- 
ion. The  referee  found  in  favor  of  the  plaintiff,  and  defendants 
appealed  to  this  court 

Oroo  <6  Wiggins,  for  appellant 

Letois  E,  Carry  for  respondent 

ft 

Tappek,  J.    The  referee  has  found  that  Oliver  Young  was  a 
iorong-doer  in  taking  from  the  plaintiff  certain  property,  money  and 
securities  of  William  Ingram,  deceased,  to  the  value  of  $700.    3  B. 
S.  (5th  ed.),  168.    And  the  plaintiff  has  recovered  judgment 

The  facts  disclosed  hy  the  testimony  show,  that  immediately  on 
William  Ingram's  death,  Oliver  Young,  who  was  the  widow's  unde, 
went  to  the  house,  and  learning  of  the  money  and  securities,  told 
her  they  were  not  safe  in  the  house,  and  suggested  to  her  that  they 
ought  to  be  put  in  the  bank. 

The  cash  amounted  to  $625,  and  two  bank  certificates  of  deposit^ 
amounting  to  $300.  Young  took  the  money  and  certificates,  appar- 
ently with  the  widow's  consent  Sometime  afterward  $700  of  that 
money  was  invested  by  Young  in  government  bonds  which  were 
deposited  by  him  in  the  Port  Jervis  bank  for  safe-keeping;  the 
plaintiff  going  there  regularly,  half-yearly,  and  drawing  the  inter- 
est She  received  the  remainder  of  tiie  money  which  was  applied 
to  debts  and  expenses.  One  witness  says,  I  understooi  from  Mrs. 
Ingram  that  she  had  drawn  it  out  and  used  it 

The  Port  Jervis  bank  was  robbed  of  these  and  other  securities  by 
burglars,  and  the  property  stolen  has  never  been  recovered. 

The  death  of  Ingram  and  the  taking  and  investing  of  the  prop- 
erty were  in  the  year  1865.  The  property  was  stolen  from  the  bank 
in  the  year  1869,  and  the  plaintiff's  letters  of  administration  were 
obtained  and  this  claim  made  in  1872.  No  intent  of  Young  to 
appropriate  this  property  to  his  own  use  is  alleged  or  shown.  The 
plaintiff  knew  the  bonjds  were  in  the  bank,  and  made  no  demand  at 
anytime  therefor;  nor  was  there  shown  to  be  any  impediment 
placed  in  her  way  in  any  effort  she  might  have  made  to  obtain 
possession  of  them. 

Although,  a^  the  time  the  property  was  placed  in  Young's  hands, 
Mrs.  Ingram  was  not  administratrix,  yet  the  letters  of  administra- 
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tion  afterward  granted  to  her  dated  back  to  the  time  of  the  intes- 
tate's death.    JPHest  t.  Waikins,  2  HiU,  225. 

The  claim  to  recover  $700  of  Young's  estate  cannot  prevail, 
because:  1.  He  was  the  plaintiff's  agent,  and  was  not  chargeable  on 
the  testimony  either  with  neglect  or  conversion  in  respect  to  the 
property ;  2.  The  plaintiff  adopted  and  ratified  his  act  of  investment 
of  the  money,  and  deposit  of  the  bonds. 

The  judgment  should  be  reversed  and  a  new  trial  ordered 
before  another  referee  or  at  circuit 

Judgment  reverse  and  new  trial  granted. 


OosTELLo  V.  Dale,  appellant 

Mechanics  lien — u^ust  labor  caf>ered  bif. 

Plaintiff,  under  an  agreement  to  plaster  defendant's  building  for  an  agreed 
price,  commenced  work  in  April,  1873.  He  at  Tarious  times  during  the 
period  in  which  the  work  was  being  done  under  the  contract,  until  August 
14, 1872,  did  extra  work  on  the  same  building  hj  defendant's  order.  EM, 
that  a  lien  filed  September  7, 1873,  covered  the  whole  labor  from  the  com- 
mencement, although  the  items  of  the  extra  work  were  directed  to  be  done 
at  different  times,  some  more  than  thirty  days  previous  to  filing  the  lien. 

Appeal  from  a  judgment  entered  on  the  verdict  of  a  jury  in  an 
action  brought  in  the  Westchester  county  court  by  Bernard  Cos- 
iello  against  Ann  T.  Dale  to  foreclose  a  mechanic's  lien,  filed  by 
him  against  certain  premises  at  Kingsbridge  in  said  county^  owned 
by  the  defendant  to  secure  the  sum  of  $505.88^  alleged  to  be  due  to 
him  for  work  and  labor  performed  upon  said  premises.  The  answer 
of  the  defendant  denied  the  lien  and  the  filing  of  the  requisite 
notice^  and  all  other  allegations  of  the  complaint  except  that  she 
owned  the  premises,  and  that  the  claimant  had  done  certain  work 
for  which  he  had  been  fully  paid. 

On  tiie  trial  it  appeared  substantially  that  the  claimant  had 
entered  into  a  contract  with  the  defendant's  agent  to  plaster  the 
house.  And  in  addition  to  this  he  did  certain  other  work  outside 
of  and  in  no  way  connected  with  the  contract^  and  it  was  for  the 
value  of  this  last^  which,  for  the  sake  of  distinction,  is  denominated 
extra  work,  that  he  had  filed  and  sought  to  foreclose  his  lien. 

It  was  undisputed  that  this  extra  work  consisted  of  distinct  jobs 
bargained  for  at   different   times,  and   performed    consecutively 
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between  tlie  Ist  of  April  and  the  14:th  of  Augusty  1872.  These  sey- 
eral  jobs  are  described  in  detail  by  the  claimant  on  his  cross-exami- 
nation^ and  by  the  defendant's  witness.  The  last  was  the  lathing 
and  plastering  of  two  little  rooms  over  the  stable,  which  was  com- 
pleted by  August  14.  The  next  preceding  job  was  entirely  finished 
by  August  1.  The  notice  of  lien  was  filed  September  7^  1872.  So 
that  all  of  these  jobs,  with  the  exception  of  the  last,  were  completed 
more  than  thirty  days  prior  to  the  filing  of  the  lien. 

At  the  close  of  the  case  the  defendant's  counsel  moved  to  exclude 
all  those  items  that  were  completed  more  than  thirty  days  prior  to 
the  filing  of  the  lien,  and  requested  the  court  to  so  charge  the  jury. 
The  court  denied  the  motion  and  declined  to  so  charge,  to  which 
ruling  the  defendant's  counsel  duly  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $325. 

Charles  H.  Afundy,  for  appellant. 
George  A,  Black,  for  respondent. 

BiLBKABD,  P.  J.  This  case  presents  but  a  single  question.  The 
action  was  to  enforce  a  lien  for  labor.  The  work  was  commenced 
under  a  written  contract  to  plas  ter  a  house  for  an  agreed  sum,  in 
April,  1872.  The  plaintiff  did  other  work  by  order  of  defendant, 
from  time  to  time  during  the  summer,  and  the  last  work  was  done, 
as  testified  by  him,  on  the  14th  of  August,  1872.  The  lien  was  filed 
September  7, 1872. 

The  defendant  asked  the  court  to  charge  the  jury  as  matter  of 
law,  that  all  of  the  work  done  previous  to  thirty  days  before  the  hen 
was  filed  must  be  excluded.  The  court  declined  so  to  charge,  and 
this  is  the  single  error  alleged.  The  lien  act  gives  liens  for  labor 
done,  provided  the  notice  is  filed  within  thirty  days  after  the  per- 
formance and  completion  of  such  labor.  The  plaintiff's  evidence 
tended  to  establish  that  the  work  was  done  on  the  same  premisei^ 
and  was  done  by  order  of  defendant,  during  the  period  in  which  the 
work  was  done  under  the  written  contract,  and,  subsequently;  that 
it  was  all  really  one  piece  of  work,  although  the  items  were  directed 
and  done  at  different  times,  between  April  and  the  14th  of  August 
If  the  plaintiff  was  to  be  credited,  he  was  entitled,  under  the  lien 
act,  to  all  his  labor.    Chap.  558,  Laws  of  1869. 

The  county  judge,  therefore,  properly  refused  to  charge  as  re- 
quested, and  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 
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Hope  Fibe  iNSUBAiircE  CoKPAirr  t.  Gahbbelekg  et  al, 

MorigageB  — priority  of.     Attorney — when  the  rdaUon  does  not  esM, 

The  attorney  of  B  who  was  also  the  attorney  of  S.,  who  had  the  money  of 
both  to  invest,  borrowed  from  both,  givjng  mortgages,  on  certain  real  estate, 
the  mortgage  to  B  being  first  executed.  The  attorney  who  had  charge  of 
recording  the  mortgages  placed  that,  given  to  S.  first  on  record.  Held,  that 
in  the  transactions  the  mortgagor  did  not  stand  in  the  relation  of  attorney  to 
Hie  parties,  and  his  knowledge  of  the  prior  execution  of  the  mortgage  to  B 
was  not  notice  to  S.  of  such  fact. 

Appeal  by  defendant,  Emily  Sherwood,  from  an  order  of  the 
special  term  directing  the  payment  of  surplus  moneys. 

The  action  was  brought  by  the  Hope  Fire  Insurance  Company 
against  Stephen  Cambreleng  and  others  to  foreclose  a  mortgage. 

The  mortgaged  premises  were  sold  under  the  decree  for  the  fore- 
closure of  the  mortgage  to  the  plaintiff  in  this  action  which  was 
conceded  to  be  the  first  lien.  The  surplus  moneys  arising  from  the 
sale  were  claimed  by  two  contesting  claimants  each  of  whom  claims 
as  mortgagee. 

The  mortgagor  by  whom  all  the  mortgages  were  executed,  was 
Stephen  Cambreleng,  who  was  an  attorney  and  counselor,  practic- 
ing and  having  his  office  in  the  city  of  New  Yort. 

In  the  course  of  his  business  as  such  attorney,  Cambreleng  was 
intrusted  by  Martha  C.  Babcock,  administratrix  of  John  B.  Arden, 
deceased,  with  the  management  and  investment  of  funds  of  that 
estate,  and  by  way  of  such  investment,  he,  in  January,  1866,  exe- 
cuted and  duly  acknowledged  a  bond  and  mortgage  securing  the 
payment  of  $25,000,  part  of  such  funds.  This  security  was  (with 
the  other  papers  of  the  estate)  left  in  his  possession  as  attorney  and 
agent,  but  was  by  him  included  and  stated  in  his  account  of 
investments  made  and  rendered  in  January,  1868.  He  did  not 
place  the  mortgage  on  record,  and  it  was  not  in  fact,  until  March, 
1872,  when  upon  the  compelled  deposit  by  him  of  securities  of  this 
estate,  the  non-record  of  it  was  discovered  by  the  parties  in  interest. 
Semi-annual  payments  of  interest  were  indorsed  by  him  on  the 
bond  on  each  16th  day  of  June  and  December  down  to  and  includ- 
ing June  16, 1871.  No  other  payment  of  interest  and  no  payment 
of  principal  has  been  made,  and  Cambreleng  was  largely  a  defaulter 
to  tiie  estate. 
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After  the  death  of  the  administratrix  mortgagee,  the  claimant 
Henry  0.  Babcock,  succeeded  her  in  the  administration,  and  became 
the  holder  of  the  mortgage,  and  by  virtue  thereof  he  claims  the 
surplus  moneys. 

The  other  claimant  is  Mrs.  Emily  Sherwood  who  also  holds  a 
mortgage  (the  third  in  time  of  execution)  upon  the  same  premises 
executed  to  her  by  the  same  mortgagor  in  June,  1869  (the  year  fol- 
lowing the  execution  of  the  mortgage  to  Mrs.  Babcock),  to  secure 
$6,000  and  interest.  By  the  testimony  of  Mrs.  Sherwood  it  appears 
that  the  mortgagor,  Gambreleng,  had,  from  time  to  time,  acted  as 
her  attorney ;  that  in  January,  1869,  upon  satisfaction  of  a  mortgage 
held  by  her  the  $6,000  was,  by  her  direction,  paid  to  Oambreleng  as 
her  solicitor  or  attorney,  with  a  yiew  to  its  re-inyestment;  that  as 
such  re-inyestment  it  was  with  her  consent  and  for  her  benefit,  and 
by  him  as  her  attorney,  secured  by  mortgage  executed  by  himself 
upon  lots  in  Harlem,  which  mortgage,  after  he  had  prepared,  signed 
and  acknowledged  it,  and  caused  it  to  be  recorded,  he  sent  to  her; 
that  in  June,  1869,  this  mortgage  was  canceled,  and  as  a  substitute 
or  second  re-investment  of  the  money  he,  in  like  manner,  as  her 
attorney,  with  her  consent  and  for  her  benefit,  secured  the  defend- 
ant by  the  mortgage  in  question,  which,  after  he  had  prepared, 
signed  and  acknowledged  it  and  caused  it  to  be  recorded,  he  in  like 
manner  sent  to  her. 

The  court,  at  special  term,  decided  the  Babcock  mortgage  to  be 
the  prior  lien  and  entitled  to  the  surplus,  and  the  claimant,  Mrs. 
Sherwood,  appeals  from  this  decision  and  order. 

Henry  Nicoll,  for  appellant,  Emily  Sherwood. 

0.  A\  Hand,  for  respondent,  Henry  0.  Babcock,  administrator,  etc. 

BABiirABD,  p.  J.  Mrs.  Sherwood's  mortgage  was  first  recorded, 
and  by  the  record  she  is  entitled  to  the  surplus  moneys  in  question. 
Henry  G.  Babcock's  administrator  claims  to  be  entitled  to  the  sur- 
plus, notwithstanding  the  recording  act,  for  the  reason  that  Mr.  Oam- 
breleng was  the  attorney  both  of  Mrs.  Babcock  and  Mrs.  Sherwood ; 
that  in  1868  he  executed  a  mortgage  to  Mrs.  Babcock  which 
was  not  recorded ;  that  in  1869  he  executed  another  mortgage  to 
Mrs.  Sherwood  which  he  did  record,  and  that  because  he  was  the 
attorney  of  Mrs.  Sherwood,  she  is  to  be  held  to  have  known  what  he 
knew. 
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The  principle  is  well  settled,  that  a  party  is  chargeable  with  the 
knowledge  which  an  agent  or  attorney  acquires  in  the  course  of  the 
agency ;  but  the  difficulty  in  applying  that  principle  to  the  present 
ease  is  that  Gambreleng  was  not  Mrs.  Sherwood's  attorney.  He 
was,  himself,  the  principal  in  the  transaction  of  the  loan  as  between 
himself  and  Mrs.  Sherwood.  As  principal  he  drew  up  atid  executed, 
recorded  and  delivered  the  mortgage  to  Mrs.  Sherwood. 

K  it  be  the  rule  of  the  English  court  of  chancery,  that  knowl- 
edge by  a  solicitor  is  knowledge  by  the  client  when  the  solicitor  is 
himself  the  borrower  of  the  money,  it  has  neyer,  so  far  as  I  have 
been  able  to  discover,  been  adopted  in  this  State. 

Its  adoption  would  place  an  attorney  in  two  opposite  relations  at 
the  same  time — as  solicitor,  with  a  duty  to  protect  his  client,  and 
as  a  borrower  of  his  client's  money,  interested  in  not  telling  the 
client  any  thing  which  will  injure  his  chances  of  getting  the  money. 

I  think  the  order  at  special  term  should  be  reversed,  with  costs, 
and  the  report  of  the  referee  affirmed  without  costs. 

Ordered  accordingly. 


Gloveb  v.  Village  of  Edgewateb  et  al,  appellants. 

AsieMmeni  of  non-reddent  land  oumer — StaitUory  construeHon — Xatot  1870, 
eha/p,  674 — Munidpal  officers — faiktre  to  perform  duty. 

The  charter  of  the  village  of  Edgewater  (Laws  1870,  chap.  674,  title  6,  g  1), 
provides  that  the  assessment  roll  of  the  village  shall  be  prepared  '*  in  all 
respects,  as  far  as  practicable  and  consistent,  with  the  provisions  of  this  act, 
in  the  manner  pescribed  bjlaw  in  respect  to  assessments  made  by  town 
assessors."  HM^  that  the  provision  only  related  to  taxes  to  be  raised  for 
town,  county  and  State  purposes,  but  not  to  those  raised  for  municipal  pur- 
poses ;  and  the  assessment  of  real  property  to  a  non-resident  owner  in  the 
same  manner  as  if  he  was  a  resident,  for  a  municipal  tax,  did  not  render  the 
assessment  void. 

The  treasurer  of  the  village  was,  by  the  act  named,  required  to  make  a  re- 
turn, under  oath,  of  the  taxes  on  lands  unpaid,  at  the  expiration  of  ninety 
days  from  the  receipt  of  his  warrant.  He  was  also  directed  to  sell  lands  for 
unpaid  taxes  between  March  1  and  April  1,  annually.  HM,  that  a  failure 
by  the  treasurer  to  file  the  return  did  not  deprive  the  village  of  the  right  to 
have  the  lands  sold  for  taxes. 

Vol.  Ill,  N.  T.  Bkp,  —  68 
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Appeal  from  a  judgment  in  &Yor  of  plaintifl  in  an  action  tried 
«fc  the  Bichmond  special  term  April  19,  1873.  This  action  was 
brought  by  T.  James  Gloyer  against  the  village  of  Edgewater  and 
another  party,  to  obtain  a  perpetnal  injunction  restraining  the  vil- 
lage of  Edgewater  from  giving  a  lease  of  certain  lands  of  the  plain- 
tiff which  it  had  caused  to  be  sold  for  the  non-payment  of  taxes 
assessed  for  municipal  purposes  in  May,  1872. 

When  the  assessment  was  made  on  which  the  tax  was  levied,  the 
respondent  was  a  non-resident  of  the  village,  and  he  has  from  that 
time  continued  to  be  a  non-resident  of  said  county  and  village, 
being,  during  that  period,  a  resident  of  the  city  of  New  York.  The 
property  in  question,  when  assessed,  was  and  ever  since  has  been 
unoccupied.  Such  property  was  in  the  assessment  roll  assessed  to 
the  plaintiff  as  a  resident  of  the  village,  and  as  one  of  its  taxable 
inhabitants,  and  not  as  the  land  of  a  non-resident  It  was  upoA 
this  assessment  roll  and  the  warrant*  attached,  that  the  plaintiff's 
property  was  sold  by  the  appellants. 

The  village  charter  (Laws  lb70,  chap.  674,  tii  6,  §  1)  requires 
the  village  assessors  to  prepare  an  assessment  roll  of  all  the  prop- 
erty subject  to  taxation,  in  the  manner*  provided  by  law,  in  respect 
to  town  assessors  as  nearly  as  practicable,  and  deliver  the  same  to 
the  clerk  of  said  village ;  and  said  assessors  are  invested  with  the 
same  powers  in  respect  to  assessments  that  town  assessors  have. 
Title  XII,  §  5,  of  the  charter  requires,  that  at  the  expiration 
of  ninety  days  from  the  delivery  of  the  warrant  to  him,  "  The 
treasurer  shall  make  a  return,  under  oath,  of  all  such  taxes  and 
assessments  upon  any  lands  or  premises  which  shall  be  unpaid  in 
whole  or  in  part,  and  shall  file  the  same  in  the  office  of  the  village 
clerk.  And  such  treasurer  shall,  annually,  between  the  1st  day  of 
March  and  1st  day  of  April  cause  such  lands  to  be  advertised  for 
sale  at  public  auction,''  etc. 

The  plaintiff's  lands  were  advertised  and  sold,  and  a  certificate  of 
the  sale  given  to  the  purchaser  as  provided  for  in  said  section  5, 
which  certificate  was  filed  in  the  office  of  the  clerk  of  the  county 
of  Bichmond,  and  a  duplicate  in  the  office  of  the  clerk  of  the  vil- 
lage. No  return,  however,  was  made  by  the  treasurer  of  the  unpaid 
taxes,  nor  was  any  such  return  filed  with  the  clerk  of  the  village 
before  the  sale  was  made. 

It  is  also  provided  by  said  section,  that  upon  the  failure  of  the 
owner  to  redeem  from  such  sale,  the  officers  of  the  village  shall  give 
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the  purchaser  a  lease,  which  lease  shall  be  presomptiTe  evidence 
that  the  tax  was  l^;ally  imposed,  and  that  the  proceedings  and  sale 
were  regular. 

Theodore  G,  Vermilyey  for  appellant 
Robert  Ohristie,  for  respondent 

BABiirABD,  P.  J.  The  plaintiff  was,  at  the  time  of  the  assess- 
ment of  the  tax  against  his  lands,  a  non-resident  of  the  county  of 
Sichmond.  He  was  assessed  as  a  resident  By  section  1,  of  title  6, 
of  chapter  674,  of  the  Laws  of  1870,  the  assessment  roll  for  the 
Tillage  of  Edgewater  was  to  be  prepared  **  in  all  respects,  as  far  as 
practicable,  and  consistent  with  the  provisions  of  this  act,  in  the 
manner  prescribed  by  law  in  respect  to  assessments  made  by  town 
assessors.'^  The  assessment  in  this  case  would  be  void,  if  made  by 
town  assessors.     Whitney  v.  Thomas,  23  N.  Y.  285. 

The  provisions  of  the  Bevised  Statutes  relate,  however,  only  to 
the  taxes  to  be  raised  for  town,  county  and  State  purposes.  Mayor 
of  Troy  v.  Mutual  Bank,  20  N.  Y.  387.  It  is  apparent  by  section 
5,  of  title  12,  of  the  act  incorporating  Edgewater,  the  legislature 
did  not  intend  to  assess  lands  of  non-residents,  as  under  the  Bevised 
Statutes.  Sale  is  provided  for  under  this  section,  and  notice  to  be 
given  if  the  owner  was  a  non-resident 

The  notice  of  sale  must  specify  time  and  place  of  sale,  description 
of  property,  tJie  name  of  the  person  to  whom  assessed  and  the 
amount  of  tax.  The  certificate  of  sale,  by  the  same  section,  must 
contain  the  name  of  the  owner  or  owners  of  the  premises,  accord- 
ing to  the  assessment  roll  I  think,  under  this  charter,  all  lands  in 
the  village  must  be  assessed  in  the  name  of  the  owner  or  occupant ; 
and  that  the  non-residence  of  the  owner  only  gives  him  the  right 
to  be  notified  of  the  sale,  as  above  mentioned. 

The  right  of  the  treasurer  to  sell  did  not  depend  upon  his  return 
under  oath  being  filed,  of  all  unpaid  taxes  on  lands,  at  the  expira- 
tion of  ninety  days  from  the  receipt  of  his  warrant  He  is  ordered 
to  do  this,  but  he  is  also  directed  to  sell  lands  for  unpaid  taxes, 
between  the  1st  day  of  March  and  1st  day  of  April,  annually. 

The  omission  to  do  one  duty  does  not  deprive  the  village  of  the 
right  to  have  another  and  independent  duty  imposed  upon  the  same 
officer,  performed. 
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The  defendanfe  oharter  makes  an  error  in  the  name  of  the  per- 
son to  whom  lands  are  assessed^  immaterial  to  effect  of  the  tax. 
Section  4,  title  12,  chap.  674,  Laws  of  1870. 

I  think  the  judgment  should  be  reversed  and  a  new  trial  granted, 
oosts  to  abide  eyent. 

JudgmerU  reversed  and  new  trial  granted. 


THIRD    DEPARTMENT 


GENERAL  TERM,  MAT,  1874. 


OiBSOK  y.  Ambbioa:s  Mebohants'  IJniok  Express  Oouvaiscy, 

appellant. 

Oommon  earri&rs — UmUtMon  of  UdbiUtff  Jty  provision  in  reedpt — noHM — Um 
"beyond  Unoi  of  .eontraeiing  carrier — r^fiual  of  eoneignoe  to  receive  goods 

"  a  0.  Br 

PlaintiflrB  derk  delivered  to  defendant,  an  express  company,  a  box  of  goods  for 
transportation  to  a  point  bejond  defendant's  lines,  and  upon  the  lines  of 
another  express  company.  The  hox  was  directed  to  "  S.  F.  D."  and  the  com- 
pany was  directed  to  collect  on  delivery,  of  the  consignee,  $45.  At  the  time 
the  box  was  delivered  to  defendant,  a  receipt  filled  out  by  plaintifPs  clerk 
was  given  by  defendant,  in  which  it  was  stated  that  defendant  only  under- 
took to  carry  the  hox  to  the  point  on  its  own  lines  nearest  the  point  of  desti- 
nation, to  there  deliver  it  to  the  other  company,  that  defendant  should  be 
liable  only  as  forwarder  and  not  for  loss  by  fire,  and  that  it  should  not  be 
liable  for  loss  at  a  point  not  on  its  own  lines.  The  box  was  delivered  by 
defendant  to  the  other  company  at  a  point  on  defendant's  lines  nearest  the 
destination  of  the  box,  and  was  by  that  company  tendered  to  the  consignee, 
who  refused  to  pay  the  diarges.  It  was  then  taken  to  the  storehouse  of  that 
company,  in  the  same  place,  and  while  there  destroyed  by  fire.  HM,  (1)  that 
plaintifr  had  legal  knowledge  of  the  contents  of  the  receipt ;  (2)  that  under 
its  provisions  defendant  was  not  liable  for  loss  after  delivering  the  box  to 
the  next  carrier  in  the  usual  course  of  business,  and  the  direction  to  col- 
lect on  delivery  did  not  change  the  character  of  the  shipment  so  as  to  make 
defendant  Uable.  HM,  also,  that  in  this  case,  after  tender  to  the  consignee 
and  refusal  to  accept,  the  carrier  became  liable  only  as  warehouseman,  and 
only  for  a  loss  occurring  from  negligence. 

Appeal  from  a  judgment  of  the  county  court  of  Montgomery 
affirming  a  judgment  in  favor  of  the  plaintiff,  DeWitt  0.  Oibson, 
in  a  justice's  court. 

On  the  20th  day  of  February,  1871,  the  plaintiff  delivered  to 
defendant  at  Fort  Plain,  N.  Y^  a  box  containing  a  light  double  har- 
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ness  worth  145,  marked  **  S.  F.  Dana,  Maiden,  West  Virginia^  C.  O. 
D.  145."  From  blank  receipts  left  by  defendant  with  plaintiff,  his 
son  and  clerk  drew  up  a  receipt  for  this  box  which  was  signed  by 
defendant's  agent  and  returned  to  plaintiff.  By  the  terms  of  that 
receipt  defendant  undertook  to  forward  the  box  to  the  nearest  point 
of  destination  reached  by  defendant,  but  was  not  to  be  liable  for 
any  loss  or  damage,  except  as  forwarder  only,  nor  for  loss  by  fire, 
nor  any  default  or  negligence  of  any  company  to  which  the  prop- 
erty might  be  delivered  for  transportation,  etc.,  off  the  route  of 
defendant,  nor  was  such  other  company  to  be  deemed  the  defend- 
ant's agent,  but  on  the  contrary,  it  was  to  be  taken  as  plaintiff's  agent 
as  to  this  property.  The  defendant  took  the  box  and  transported  it 
to  Columbus,  Ohio,  the  nearest  point  on  its  route  to  West  Virginia, 
and  at  Columbus  on  the  22d  day  of  February,  defendant  delivered 
said  box  in  good  order  to  Adams  Express  Company.  By  this  last 
company  the  box  was  transported  to  Maiden,  West  Virginia.  When 
it  reached  Maiden  does  not  appear.  The  evidence  tended  to  show 
that  the  package  was  tendered  to  S.  F.  Dana,  the  consignee,  who 
refused  to  receive  or  pay  the  charges  and  collection  thereon.  When 
this  was  does  not  appear.  Upon  the  2d  day  of  March,  1871, 
the  box  still  being  in  the  possession  of  Adams  Express  Company  at 
Maiden,  the  express  ofiBice  was  burned,  and  with  it  this  box  and  its 
contents.  The  cause  of  the  fire  does  not  appear.  After  the  burn- 
ing of  the  box  the  plaintiff  at  Fort  Plain  demanded  the  amount  to 
be  collected  by  defendant,  or  a  return  of  the  property.  Upon  a 
failure  to  do  either,  this  action  was  brought,  and  plaintiff  recovered 
$45  damages.  The  judgment  of  the  justice  was  affirmed  by  the 
county  court  and  an  appeal  is  now  taken  to  this  court. 

/.  GenteTy  for  appellant 

J.  D.  (B  F,  F.  Wendelly  for  respondent. 

BoABDHAN,  J.  Upon  the  facts  stated  it  cannot  be  doubted  that 
plaintiff  should  be  held,  in  law,  to  have  known  the  contents  of  the 
receipt  made  out  by  his  clerk  upon  blanks  for  his  daily  use.  Nor 
can  it  be  doubted  that  a  common  carrier,  in  ordinary  cases,  would 
not  be  responsible,  under  such  receipt,  for  loss  or  damage  to  prop- 
erty after  its  safe  delivery  to  the  next  connecting  carrier,  according 
to  the  usual  course  of  business.  Reed  v.  U.  3.  Exp.  Oo,y  48  N. 
T.  462. 
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The  letters  0.  O.  D.,  and  the  contract  thereby  expressed,  do  not, 
in  my  judgment,  change  this  shipment  from  one  of  an  ordinary 
character,  until  the  collection  shall,  in  fact,  hare  been  made.  The 
duty  to  transport  is  precisely  the  same,  and  so  of  a  tender  of  deliy- 
ery.  If  the  consignee*  neglects  or  refuses  to  take  the  property  and 
pay  the  money,  the  property  remains  in  the  carrier's  hands  as  a 
warehouseman,  precisely  as  if  no  money  besides  the  express  charges 
were  to  be  collected.  In  either  case  the  carrier  is  responsible  only 
for  a  loss  caused  by  its  negligence.  Weed  y.  Bar^iey,  46  N.  T.  344 
If  this  be  true,  the  defendant  was  not  liable  for  loss  after  deliyery 
to  the  Adams  Express  Company  under  the  facts  in  this  case. 

But  in  this  case  it  may  well  be  doubted  if  the  defendant  would 
haye  been  liable  had  its  route  run  to  Maiden,  West  Virginia,  and  the 
loss  happened,  as  appears  by  tl^is  eyidence,  in  defendant's  own  office 
at  that  point.  It  is  not  shown  when  the  box  arriyed  at  Maiden,  or 
when  it  was  tendered  to  the  consignee  and  refused  by  him.  After 
such  refusal,  it  was  the  duty  of  the  carrier  to  keep  the  property 
as  a  warehoi!iseman.  But  yery  soon  thereafter,  and  before  adyice 
could  haye  been  obtained  from  the  plaintiff,  the  office  and  box  were 
burned.  It  may  be  claimed  the  carrier  was  not  bound  to  notify 
plaintiff  in  the  absence  of  contract  or  direction.  Weed  y.  Barney, 
46  N.  T.  347,  348.  If  the  carrier  became  a  warehouseman,  by  the 
refusal  of  the  consignee  to  accept,  he  could  only  be  made  liable  for 
his  negligence.  Negligence  cannot  be  presumed,  but  must  be 
proyen  after  proof  of  the  destruction  by  fire,  and  after  tender,  as 
in  this  casa  Bush  y.  Miller,  13  Barb.  481 ;  Schmidt  y.  Blood,  9 
Wend.  268.  Now,  it  seems  plain  that  the  express  company  became 
a  warehouseman,  and  as  there  is  no  proof  that  the  fire  was  caused 
by  its  negligence,  it  could  not  justly  be  held  responsible. 

Upon  both  grounds,  I  think  the  judgments  of  the  county  court 
and  of  the  justice's  court  should  be  reyersed,  with  costs. 

Judgment  reversed^ 
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Dbtob  y.  YiLLAas  of  Saratoga  SpsmraSy  appellant 

MwMpal  eorporation$ — Uable  for  negligenee  qf  oamnittian&n  appcinUd  hjf 

8taU  f»uthorUy — duty  qf  atto  itreeU — IMke. 

PlaintUr  WBfl  injured  in  ooneeqaenoe  of  the  negligence  of  the  commisBionen 
of  the  water-works  of  Saratoga  Springs  in  leaving  open  and  ongnarded  a 
ditch  in  the  streets  of  that  village.  The  commissioners  were  appointed  bj 
the  legislature,  and  had  control  of  the  village  water-works.  The  superin- 
tendent employed  hj  the  commissioners,  who  had  charge  of  doing  the  work 
upon  the  water-works,  was  the  superintendent  of  streets  of  the  village. 
HM,  (1)  that  the  village  was  liable  for  the  negligence  of  the  oommissionen* 
notwithstanding  they  were  not  appointed  by  the  village  authorities,  but  by 
the  State ;  (2)  that  it  was  liable  also  upon  the  ground  that  it  was  itself  negli- 
gent in  not  keeping  its  streets  in  repair  and  guarding  them  when  out  of 
repair ;  and  (8),  that  knowledge  of  such  want  of  repidr  to  its  superintendent 
of  streets,  was  knowledge  of  the  same  to  the  village. 

Appeal  from  a  judgment  entered  upon  the  verdict  of  a  jury  at 
the  Saratoga  circuit,  after  a  motion  for  a  new  trial  by  the  defendant 
upon  the  minutes. 

The  action  was  brought  by  Thomas  P.  Deyoe  against  the  Village 
of  Saratoga  Springs  for  injuries  to  person  and  property  received  by 
reason  of  having  driyen,  with  his  horses  and  carriage,  into  an  open 
and  unguarded  ditch  in  one  of  defendant's  streets.  The  ditch  had 
been  opened  by  the  commissioners  of  water-works  for  the  purpose 
of  making  repairs  to  pipes,  etc.,  and  had  been  left  unguarded  by 
them  during  the  night  when  the  accident  occurred*  The  commis- 
sioners of  the  water- works  were  appointed  by  the  legislature  (Laws 
of  1872,  chap.  763),  and  to  such  commissioners  is  given,  by  the  act, 
the  management  and  control  thereof.  The  defendant's  superin- 
tendent had  the  supervision  of  the  streets  and  highways  of  the 
Tillage,  subject  to  the  control  of  the  trustees,  who  possess  the  usual 
powers  and  duties  as  to  the  streets.  Such  superintendent  also  was 
foreman  or  superintendent  for  the  commissioners  of  water-works, 
and  as  such  caused  this  excavation  in  the  street  to  be  made. 

At  the  close  of  plaintiff's  evidence  defendant  moved  for  a  non- 
suit upon  the  ground  substantially  that,  if  any  cause  of  action  had 
been  proved,  it  was  against  the  commissioners  of  water-works,  and 
not  against  the  Village  of  Saratoga  Springs.  The  motion  was  denied, 
and  defendant  excepted.    Plaintiff  had  a  verdict. 
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P.  H.  Cowen,  for  appellant. 

John  Fohy  and  L.  B.  Pike,  for  respondent 

BoABDMAN,  J.  Before  the  act  of  1872  the  water-works  of  Sara- 
toga Springs  had  been  substantially  completed,  except  extensions* 
By  that  act  five  water  commissioners  were  appointed,  to  whom  was 
giyen  the  management  and  control  of  the  water-works  and  their 
appurtenances.  The  defendant's  trustees  appointed,  or  were  to 
appoint,  their  successors.  The  commissioners  have  power  to  ap- 
point a  superintendent ;  the  trustees  are  required  to  raise  money, 
by  tax,  in  accordance  with  the  commissioners'  estimate,  and  pay 
the  same  to  the  commissioners;  the  commissioners  are  required  to 
make  report  of  their  proceedings  to  the  trustees  when  required. 
By  a  Tote  of  two-thirds  of  the  trustees,  an  action  may  be  begun 
against  the  commissioners  for  any  misfeasance,  malfeasance  or 
default  in  the  discharge  of  their  duties. 

The  defendant's  trustees  are  further  required  to  issue  150,000  of 
bonds  for  the  extension  and  completion  of  the  water-works  and 
paying  indebtedness  therefor,  to  be  deliyered  to  said  commissioners. 
By  the  act  of  1872  and  the  acts  of  1868,  chap.  557;  1869,  chap- 
264,  and  1870,  chap.  31,  it  is  apparent  the  water-works  belong  to 
and  are  the  property  of  the  defendant,  and  that  the  commissioners 
are  merely  the  agents  of  the  defendant  in  their  construction  and 
maintenance.  The  commissioners  are  responsible  to  the  Tillage 
corporation  for  the  proper  discharge  of  their  duty.  The  commis- 
sioners and  Tillage  are  not  two  separate  and  independent  bodies,  but 
the  former  is  subordinate  to  the  latter.  The  commissioners  owe  no 
duty  to  indiTiduals  in  respect  to  the  highways  of  said  Tillage,  and, 
as  a  consequence,  are  not  responsible  to  indiTiduals  for  any  neglect 
of  duty  in  that  respect.  The  authority  for  the  construction  and 
maintenance  of  the  water-works  was  for  the  benefit  and  adTantage 
of  the  defendant,  and  not  the  commissioners.  The  defendant^ 
haTing  accepted  such  proTision,  has  accepted  the-  agents  appointed 
for  it  by  the  State,  and  becomes  responsible  for  their  acts  as  if 
appointed  by  itselt  Bailey  t.  Mayor  of  New  Yorhy  3  Hill,  531, 
affirmed,  2  Den.  433 ;  Contad  t.  Village  of  Ithaca^  16  N.  Y.  158, 
and  note,  p.  161 ;  IHveny  t.  Oity  of  Elmiray  51  id.  506.  By  these 
cases  it  is  CTident  that  the  defendant  would  be  held  liable,  notwith- 
standing the  quasi  corporate  character  of  the  commissioners,  upon 
Vol.  m,  N.  T.  Kbp.  —  64 
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the  theory  that  such  commissioners  were  acting  for  the  defendant^ 
and  without  any  personal  interest  or  profit  to  themselves. 

But  it  is  believed  that  the  defendant  may  be  made  liable  upon 
the  further  ground  that  it  was  the  express  and  exclusive  duty  of 
the  defendant  to  keep  in  repair  the  streets  of  said  village.  This 
was  not  done.  The  superintendent  of  the  water  commissioners  was 
also  the  superintendent  of  highways  of  the  village,  whose  duty  it 
was  to  keep  the  streets  in  repair,  or,  in  case  they  were  necessarily 
out  of  repair,  to  so  guard  and  protect  the  public  that  no  injury 
should  come  therefrom.  The  superintendent  directed  this  excava- 
tion to  be  made,  and  knew  of  its  existence.  His  knowledge  was 
the  knowledge  of  the  defendant  By  his  neglect  to  repair  the  high- 
way, or  guard  against  accident^  the  defendant  became  liable  for 
plaintiff's  damages.  Davenport  v.  Ruckman,  37  N.  Y.  568 ;  ffutson 
V.  Mayor  of  New  York,  9  id.  163. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 

costs. 

Judgment  affirmed. 


Wood,  plaintiff  in  error,  v.  People. 

Trial  —  exceptions  at  criminal  trial  mtut  be  settled  by  same  court  btfore  a4iowr%- 
meni — Indictment — varianee — one  good  count  will  sustain  eofioiction  —  Ew- 
dence  — judicial  notice. 

Plaintiff  WA8  tried  and  convicted  upon  an  indictment  for  perjury  before  the 
coart  of  Bessionsof  W.  ooanty,  held  bj  the  county  judge  of  S.  county, and  two 
juBticeB.  Afterward  a  biU  of  exceptions  was  settled  by  the  court  of  BessiouB 
of  W.  county  held  by  the  county  judge  of  W.  county  and  two  justiceB,  neither 
of  whom  sat  at  the  former  trial ;  and  the  last  court  was  not  a  continuation 
of  the  former  one.  Held,  that  such  settlement  was  unwarranted,  and  a  writ 
of  error  brought  up  for  review  only  the  judgment  record.  The  same  court 
which  tries  a  criminal  must  settle  the  bill  of  exceptions,  and  the  settlement 
must  take  place  before  the  final  adjournment  of  such  court. 

The  indictment  charged  the  perjury  to  be  committed  in  the  village  of  S.,  and 
stated  the  court  at  which  it  was  committed  to  have  been  held  in  the  town  of 
K.  (in  which  the  village  of  S.  is  situated).  Held,  (1)  that  it  was  sufficient 
that  it  was  charged  that  it  was  committed  in  the  county  of  W.,  and  (2)  that 
the  courts  would  take  judicial  cognisance  that  the  village  of  S.  was  situate 
in  the  town  of  K. 
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The  oath  was  administered  March  2,  and  the  peijary  charged  to  he  March  8. 

Held,  that  the  indictment  was  not  repugnant.    The  time  stated  when  the 

oath  was  administered  was  not  material,  so  that  it  was  before  the  finding 

of  the  indictment  and  within  the  statute  of  limitations. 
After  a  general  verdict  of  guilty  a  conviction  will  he  sustained  if  there  he  one 

good  count  in  the  indictment,  although  many  others  are  defective. 

Errob  to  Washingix)!!  sesBions  to  review  the  conviction  of  George 
S.  Wood. 

Plaintiff  in  error  was  convicted  upon  an  indictment  for  perjury  at 
a  court  of  sessions,  held  in  and  for  the  county  of  Washington  on 
the  27th  day  of  August,  1872,  before  Hon.  Chas.  S.  Lester,  county 
judge  of  Saratoga  county,  and  Eli  Skinner  and  William  Hutton, 
justices  of  the  peace  of  Washington  county,  designated  according 
to  law  as  members  of  the  court  of  sessions.  Upon  such  conviction 
plaintiff  in  error  was  sentenced  to  imprisonment  in  the  State  prison 
for  five  years.  Afterward  and  on  the  26th  of  August,  1873,  excep- 
tions were  settled  by  Hon.  A.  D.  Wait,  county  judge  of  Washington 
county,  and  John  R.  Little  and  John  Norton,  justices  of  sessions  of 
said  county,  none  of  whom  took  part  in  the  trial  of  said  indict- 
ment, or  were  members  of  said  court  when  the  same  was  tried. 
Nor  does  it  appear  that  said  court  held  in  August,  1873,  was  a  con- 
tinuance or  adjourned  term  of  the  court  held  in  August,  1872. 

Upon  the  trial  exceptions  were  taken  to  the  rulings  of  the  court 
which  are  alluded  to  so  far  as  is  necessary  in  the  opinion.  The  writ 
of  error  was  granted  on  the  20th  day  of  January,  1874,  and  was 
accompanied  with  a  stay  of  proceedings,  the  plaintiff  in  error  being, 
as  is  understood,  on  bail  since  his  conviction. 

O.  F.  Doyle  and  J,  8.  Landon,  (or  plaintiff  in  error. 

R,  C.  Beits,  district  attorney,  and  H.  Smithy  for  the  people. 

BoABDMAN,  J.  The  bill  of  exceptions  presented  to  us  is  not 
such  as  the  law  requires.  By  2  B.  S.  736,  §  21,  it  is  provided  that 
exceptions  may  be  taken  upon  the  trial  of  an  indictment  by  the 
defendant,  to  the  decisions  of  the  court  as  in  civil  cases.  But  by 
sections  23  and  24,  such  bill  of  exceptions  shall  not  delay  the  execu- 
tion of  the  judgment,  unless  a  stay  is  indorsed  upon  such  bill  of 
exceptions  after  the  same  is  settled  and  filed.  In  this  case  no  excep- 
tions were  settled  as  required  by  law  by  the  court  which  tried  the 
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plaintiff  in  error,  nor  until  a  year  after  the  trial  Then  persons 
who  took  no  part  in  the  trials  and  were  not  members  of  the  court 
when  the  trial  was  had,  assumed  to  sign  and  settle  the  bill  of  excep- 
tions. Such  practice  is  wholly  unwarranted.  The  same  court 
which  tries  a  criminal  must  settle  the  bill  of  exceptions,  and  such 
settlement  must  take  place  before  the  final  adjournment  of  the 
court  at  which  the  trial  is  had.  Birge  y.  People,  5  Park.  Gr.  9. 
The  fact  that  provision  is  made  for  such  settlement  when  the  judge 
who  tried  the  case  is  dead  or  gone  out  of  office  (Laws  of  1872, 
chap.  56),  indicates  quite  clearly  that  the  judges  who  preside  at  the 
trial  must  settle  the  bill  of  exceptions,  and  that  no  other  judges  or 
officers  can  do  so.  It  is  self  evident  that  such  a  rule  is  the  only 
safe  and  prudent  one. 

If  this  conclusion  be  correct  there  is  no  bill  of  exceptions  in  this 
case  before  this  court,  and  its  contents  cannot  be  examined  as  a 
basis  of  action  upon  this  writ  All  that  the  writ  has  brought  up  is 
the  judgment  record.  Such  questions  only  as  arise  upon  the  face 
of  the  record  can  be  reviewed.  Nearly  all  the  objections  upon 
which  the  plaintiff  in  error  relies,  are  such  that,  if  real,  they  will 
appear  upon  the  record  and  may  therefore  be  reviewed. 

After  pleading  not  guilty  to  the  indictment,  the  plaintiff  in  error 
moved  to  quash  it  for  various  reasons  assigned,  and  an  exception  was 
taken  to  the  denial  of  the  motion. 

This  exception  cannot  avail  because  such  motion  is  addressed  to 
the  discretion  of  the  court,  and  is  not  a  proper  subject  of  exception. 
People  V.  EcTcfordy  7  Cow.  535 ;  1  Colby's  Crim.  Law,  266.  The  case 
is  still  stronger  against  the  plaintiff  in  error  after  arraignment  and 
plea  of  not  guilty.  People  v.  Walters,  5  Park.  Cr.  661;  1  Whart 
Crim.  Law,  §§  519,  520,  524. 

But  that  is  not  of  importance  since  the  same  objections  are  pre- 
sented by  a  motion  in  arrest  of  judgment  at  the  close  of  the  case. 
Let  us  examine  the  various  questions  presented  and  see  whether 
the  indictment  is  sufficient  to  sustain  the  conviction. 

Because  the  court  is  alleged  to  have  been  held  in  the  town  of 
Kingsbury,  and  the  perjury  to  have  been  committed  in  the  village  of 
Sandy  Hill,  it  is  claimed  that  the  conviction  cannot  be  maintained. 
It  is  sufficient  that  each  count  in  the  indictment  charges  that  the 
court  was  held  and  the  perjury  committed  in  the  county  of  Wash- 
ington. That  is  all  that  was  essential  to  jurisdiction  in  this  case. 
The  precise  locality  in  the  county  is  not  matter  of  description,  and 
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need  not  be  proved  as  laid.  The  charge  is  transitory.  Bex  y.  Wood- 
wardy  1  Moody's  C.  0.  3:^3 ;  1  Whart.  Am.  Crim.  Law,  §§  601,  602 ; 
2  Colby's  Crim.  Law,  131. 

But  courts  take  judicial  cognizance  of  the  statutes  of  the  State 
whereby  counties,  towns,  cities  and  villages  are  created,  and  thus 
know  that  the  village  of  Sandy  Hill  is  the  town  of  Kingsbury. 
Vandewerker  v.  People,  5  Wend.  530;  Bronson  v.  Oleaaon,  7  Barb. 
476 ;  People  v.  Breese,  7  Cow.  429. 

Another  objection  is  that  the  oath  was  administered  March  2,  and 
the  perjury  committed  March  3,  and  that  the  indictment  is  therein 
repugnant.  The  time  stated  in  an  indictment  when  the  oath  was 
administered  is  not  material,  so  it  be  before  the  finding  of  the 
indictment  and  within  the  statute  of  limitations.  There  are  certain 
exceptions  where  time  is  the  essence  of  the  offense,  but  this  is  not 
one  of  them.  People  v.  Stochingy  60  Barb.  673 ;  2  Colby's  Cr.  Law, 
129 ;  1  Whart  Cr.  Law,  §§  261,  etc.  The  time  so  stated  is  imma- 
terial, and  may  be  rejected. 

Another  objection  is  that  perjury  is  imperfectly  assigned.  A 
careful  reading  of  this  indictment  satisfies  me  that  the  assignment 
of  perjury  is  full  and  complete  in  some  of  the  counts.  In  the  first 
count  it  is  alleged  that  the  evidence  therein  stated  to  have  been 
given  was  material  to  the  issue  being  tried ;  gives  the  testimony  of 
plaintiff  in  error  on  former  trials  and  then  specifically  and  in  detail 
charges  that  it  was  false.  If,  however,  in  some  instances,  such 
assignments  should  be  found  defective  and  insufficient,  it  would 
not  answer  the  plaintiff  in  error's  purpose,  so  long  as  any  one  charge 
in  the  count  is  perfect  upon  the  record.  Bex  v.  Hilly  Sus.  &  By. 
199 ;  2  Whart  Cr.  Law,  §  2260 ;  People  v.  Haynesy  11  Wend.  557 
(reversed  in  court  of  errors,  but  not  on  this  point).  The  remainder 
may  be  rejected  as  surplusage.  Beg,  v.  Ingraniy  1  Salk.  384 ;  Beg,  v. 
Bhodesy  2  Lord  Baym.  886 ;  Douglas,  703. 

Whatever  may  be  thought  of  the  assignment  of  perjury  in  some 
of  the  counts,  it  is  beyond  doubt  that  the  first  count  is  good  under 
the  above  authorities.  Conceding  that,  a  motion  in  arrest  could  not 
prevail,  nor  can  a  conviction  be  reversed.  After  a  general  verdict 
of  guilty,  as  in  this  case,  the  conviction  will  be  sustained  if  there  be 
one  good  count,  though  many  others  are  defective.  Ouenther  v. 
People,  24  N.  Y.  100. 

It  appears  that>  in  1869,  Wood  brought  an  action  of  slander 
against  one  Conant,  alleging  that  Conant  had  charged  him  with 
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killing  a  diseased  cow,  and  selling  diseased  and  unwholesome  meat 
from  said  cow.  Gonant  answered  by  general  denial,  and  also  justifica- 
tion. Upon  the  trial  Wood  testified  that  the  cow  was  nerer  sick  to  his 
knowledge,  nor  lame,  nor  had  she  any  swelling  to  his  knowledge ; 
that  he  had  never  told  one  George  Ohapin  she  had  a  swelling ;  that 
no  part  of  the  meat  was  cut  off  and  thrown  away ;  that  the  meat 
was  not  diseased,  and  that  he  ate  a  portion  of  said  meat,  etc. 

All  this,  and  other  evidence  not  here  set  forth,  was  and  is 
alleged  to  be  false,  and  for  such  alleged  false  swearing  this  indict- 
ment was  obtained.  Upon  a  trial  before  a  jury,  Wood  has  been 
convicted. 

Notwithstanding  it  is  believed  the  proceedings  and  evidence  upon 
the  trial  are  not  properly  before  us  for  review,  we  will*  briefly  aUude 
to  the  objection  raised  in  that  respect 

It  is  difficult  to  understand  why  all  the  testimony  alleged  to  be 
false  was  not  material  upon  the  issue  above  stated.  Certainly  it  all 
bore  upon  the  possession  by  Wood  of  a  diseased  cow,  of  his  slaugh- 
tering her,  of  his  knowledge  of  her  condition  and  the  quality  of 
the  meat,  and  was,  therefore,  competent  evidence  to  repel  the  justi- 
fication. If  Wood's  evidence  was  believed  in  the  action  of  slander, 
a  justification  of  the  words  spoken  could  not  be  sustained.  What- 
ever evidence  may  have  been  given  by  Conant  tending  to  establish 
the  truth  of  the  words  charged,  it  would  be  overcome  by  Wood's 
testimony,  if  credited.  It  must  be  apparent  from  the  nature  of  the 
issue  upon  the  face  of  the  record,  that  the  evidence  was  material. 

Another  objection  is  the  refusal  of  the  court  to  instruct  the  jury 
as  to  the  punishment  of  Wood,  if  convicted.  The  refusal  was  cor- 
rect. The  jury  had  nothing  to  do  with  the  punishment^  nor  had 
the  degree  of  punishment  any  possible  right  to  infiuence  their  ver- 
dict Such  information  would  have  been  simply  mischievous  in  its 
effects  upon  jurors  by  creating  sympathy  or  prejudice,  in  no  respect 
aiding  them  in  rendering  a  true  verdict  upon  the  evidence.  Wilson 
V.  Peophy  4  Park.  Or.  633. 

In  the  view  taken  of  Wood's  evidence,  no  error  was  committed  in 
allowing  Woodcock  to  testify  to  the  killing  of  the  cow,  to  finding  a 
sore  upon  her  which  he  cut  off  and  threw  away.  It  was  essential 
to  Gonant  to  prove  the  cow  in  Wood's  possession,  diseased,  slaugh- 
tered in  that  condition,  and  a  diseased  portion  of  the  fiesh  thrown 
away.  All  these  were  circumstances  essential  to  be  proved  in  justi- 
fication.   It  may  well  be  that  other  and  more  important  facts  must 
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be  also  established,  bnt  these  were  links  in  the  chain,  and  were  com- 
petent. 

The  decision  of  the  conrt  in  the  admission  of  Brigham's  evidence 
as  to  the  qnality  of  beef  was  correct.  The  reason  he  gave  for  snch 
decision  is  not  excepted  to,  and  is  not  corered  by  any  exception  to 
the  admission  of  the  testimony.  The  remark  of  the  jndge  was  not 
apparently  addressed  to  the  jury,  and  was  not  the  object  of  an 
exception. 

The  writ  of  error  brings  before  this  court  only  the  record  and 
exceptions  taken  on  the  trial.  It  is  not  competent  fbr  the  court  to 
weigh  the  evidence  or  pass  upon  the  correctness  of  the  verdict  of 
the  jury.  Questions  of  fact  cannot  be  reviewed  by  writ  of  error. 
It  is  not  analogous  to  appeals  in  civil  cases.  The  evidence  is  only 
of  use  in  determining  the  value  of  the  exceptions  taken.  People  v. 
Thompson,  41  N.  Y.  1. 

For  the  reasons  assigned,  we  think  no  fatal  error  was  committed 
upon  the  trial  of  this  indictment,  and  that  the  conviction  .and 
judgment  should  be  in  all  things  affirmed. 

The  proceedings  and  judgment  are  remitted  to  the  court  of  ses- 
sions of  Washington  county  for  such  further:  action  as  may  be 
proper,  and  the  plaintiff  in  error  will  appear  at  the  next  court  of 
sessions  to  be  held  in  and  for  Washington  county,  and  abide  the 
order  and  judgment  of  said  court 

Judgment  affirmed. 


Yak  Bubek  v.  Stosss  et  al,  appellants. 

(Tsury — what  does  not  comtitute — Evidence  —  re$  gestm. 

Defendant  wished  to  have  his  note  discounted,  and  H.  offered  to  do  it  for  f6, 
to  which  defendant  agreed.  H.  took  the  note  and  applied  to  plaintiff, 
who  discounted  it,  giving  H.  a  check,  payable  to  the  order  of  defendant,  for 
the  amount  of  the  note,  less  the  legal  discount.  This  check  was  given  by 
H.  to  defendant,  who  paid  H.  the  $6  agreed  on.  Plaintiff  knew  nothing  of 
the  agreement  or  transaction  between  H.  and  defendant,  and  had  no  interest 
in  the  $6  paid.  Held,  that  the  note  did  not  have  a  legal  inception  until  it 
was  discounted  by  plaintiff,  and  was  not  tainted  with  usury. 

Conversation  and  transactions  between  H.  and  plaintiff,  at  the  time  the  note 
was  discounted,  heid  admissible  as  part  of  the  res  gestm. 
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Van  Buren  ▼.  Stokes. 

Appeal  from  a  judgment  in  faror  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  in  Ulster  county  by  James  Van  Buren 
against  Richard  Stokes  and  Stephen  Yaple,  upon  a  promissory  note 
for  1100,  made  by  Stokes  and  indorsed  by  Yaple.  The  defense  was 
usury.    The  necessary  &cts  appear  in  the  opinion. 

J.  F.  F.  Kenyon,  for  appellant 

D.  E,  Keyser  and  A.  Schoanmaker,  Jr.,  for  respondent. 

BoABDHAN,  J.  This  action  was  upon  a  promissory  note.  The 
defense  was  usury.  It  was  claimed  by  defendants  that  the  note  was 
made  by  the  defendants  and  sold  by  defendant  Stokes  to  one  Hill 
at  a  usurious  discount,  and  that  Hill  afterward  transferred  the  note 
to  plaintiff.  By  the  plaintiff  it  is  claimed  that  he  discounted  the 
note  at  the  legal  rate,  at  the  request  of  Hill,  for  the  defendant, 
without  usury.  The  facts  proved  establish  that  the  note  was  made 
to  raise  money  upon,  and  Stokes,  the  maker,  applied  to  the  bank  to 
have  it  discounted,  but  failed.  He  then,  on  leaving  the  bank,  saw 
Hill,  and  applied  to  him  for  the  money.  Hill  finally  offered  to  do 
it  for  16  shave,  which  was  agreed  to.  Hill  then  took  the  note,  tell- 
ing Stokes  to  sit  still  a  moment  and  he  would  be  in  with  a  check 
for  the  money.  Hill  soon  came  back  with  plaintiff's  check  for  the 
amount  of  the  note,  less  legal  discount,  payable  to  the  order  of 
Stokes.  Stokes  took  the  check;  went  to  the  bank;  got  the  money, 
and  out  of  such  money  paid  Hill  $6,  according  to  agreement. 
Plaintiff  had  no  knowledge  that  Hill  received  or  was  to  receive  any 
thing  from  Stokes,  nor  did  plaintiff  receive  or  agree  to  receive  the 
$6  or  any  part  thereof.  Defendant  did  not  part  with  his  property 
in  the  note  until  it  was  discounted  by  plaintiff,  and  then  did  it  first 
have  a  legal  inception,  as  found  by  the  referee.  Hill  did  not  buy, 
his  money  did  not  pay  Stokes  for  the  note.  These  facts,  drawn 
from  the  evidence,  abundantly  justify  the  findings  of  the  referee, 
that  there  was  no  corrupt  or  usurious  agreement  between  the  plain- 
tiff and  defendant  Stokes  for  the  loan  of  this  money.  Whatever 
Hill  may  have  said  to  Stokes,  the  facts  show  he  was  only  an  inter- 
mediate agent  between  the  parties,  and  secured  his  commission  of 
$6  without  the  knowledge,  authority,  connivance  or  consent  of 
plaintiff.    This  brings  the  case  within  the  authority  of  Elmer  v. 
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Oakley y  3  Lans.  34;  Cofidit  v.  Baldwin,  21  N.  Y.  219,  and  Bell  y. 
Dayy  32  id.  165. 

All  the  evidence  relating  to  what  was  said  and  done  by  Hill  and 
plaintiff  at  the  time  the  note  was  discounted^  was  competent  as  part 
of  the  res  gesice,  and  as  declarations  accompanying  an  act  Moore 
v.  Meacham,  10  N.  Y.  207.  The  plaintiff  had  a  right  to  show  all 
the  circumstances  attending  his  purchase  of  the  note,  to  repel  the 
idea  of  a  corrupt  or  usurious  agreement^  or  of  any  connivance  with 
HilL  If  it  were  otherwise,  no  facts  were  shown,  by  the  evidence 
objected  to,  not  sufficiently  established  by  unobjectionable  evidence. 
2  Waifs  Law  and  Pr.  391. 

The  evidence  called  for  as  to  Hill's  other  dealings  with  plaintiff 
was  immaterial  to  the  issue,  and  it  was  in  the  discretion  of  the 
referee  to  receive  or  reject  it  The  discretion  of  a  court  or  referee, 
in  the  admission  or  rejection  of  immaterial  evidence  upon  cross- 
examination,  will  not  ordinarily  be  deemed  a  sufficient  reason  for 
a  new  trial    La  Beau  v.  People,  34  N.  Y.  223. 

Upon  the  whole  case,  we  see  no  reason  for  interfering  with  the 
referee's  decision. 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

Judgment  affirmed. 


Matzb  y.  New  Yosk  Gentbal  akd  HuDsoiir  Biyeb  Bailboad 

COMPAKT. 

NegUffence  —  raOroad  erouing  unopened  etreeU  —  eonJMmtary  negUgenee — duiy 
of  railroad  a»  to  tregpaesera  and  pereons  wUh  lieenee  upon  track. 

Plaintiff  was  injured  bj  a  passing  locomotive  while  crossing  defendant's  rail- 
road track.  At  the  place  where  the  accident  occurred  a  street  had  been  laid 
out  across  the  track,  but  had  not  been  opened  and  the  title  to  defendant's 
land  had  not  been  acquired.  The  street  had  been  partially  graded,  and  had 
been  for  some  time  used  by  persons  going  to  several  places.  Hdd,  (1)  that 
plaintiff  had  no  right  upon  the  track  at  that  place,  and  was  guilty  of  negli- 
gence in  being  there ;  (2)  that  the  fact  of  other  persons  being  in  the  practice 
of  crossing  at  that  place,  no  license  or  acquiescence  by  defendant  being  shown, 
imposed  upon  defendant  no  additional  duty  as  to  care  ii^  running  its  trains ; 
and  (8)  that  even  if  a  license  should  be  shown,  and  plaintiff  not  a  trespasser, 
such  license  would  confer  no  legal  right  upon  plaintiff  to  cross,  and  imposed 
no  duty  upon  defendant,  except  that  of  doing  those,  crossing  no  intentional 
wrong  or  injury. 

Vol.  m,  N.  Y.  Rkp.  —  65 
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Exceptions  ordered  to  be  heard  in  the  first  instance  at  general 
term. 

The  action  was  brought  by  Christopher  Matze  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  by  reason  of  the  neg- 
ligence of  the  defendant  It  was  tried  before  one  of  the  justices  of 
this  court  and  a  jury,  at  the  Albany  circuit,  in  June,  1873.  The 
facts,  so  far  aa  material,  are  stated  in  the  opinion. 

At  the  close  of  the  plaintiff's  testimony,  the  defendant's  counsel 
moved  for  a  nonsuit  upon  the  following  grounds:  First  No 
negligence  has  been  shown  on  part  of  defendant.  Second,  The  evi- 
dence shows  that  the  plaintiff's  injury  was  caused  or  contributed  to 
by  his  own  negligence.  Third.  The  plaintiff  was  improperly  on  the 
track  of  the  defendant ;  he  was  not  using  it  for  the  purpose  of  a 
crossing,  but  was  using  it  for  his  own  convenience,  and  without  the 
consent  or  permission  of  defendant,  and  cannot,  therefore,  maintain 
this  action. 

At  the  close  of  the  whole  case,  the  motion  for  nonsuit  was 
renewed,  upon  the  grounds  stated  before,  and  upon  the  further 
ground  that  it  appears  affirmatively  that  at  the  time  of  this  accident 
the  city  had  done  nothing  to  throw  the  street  open  to  the  public, 
and  had  not  graded  it,  and  it  was  not  in  a  condition  to  use  as  a 
street,  and  that  the  city  had  not  at  that  time  become  entitled  to 
cross  the  lands  of  the  defendant  The  judge  denied  the  motion, 
and  the  defendant's  counsel  duly  excepted. 

The  court,  among  other  things,  charged  that  'Mf  persons  wero 
passing  and  re-passing  there,  going  to  Dederick's  and  to  the  Obser- 
vatory and  to  the  Tivoli  Hollow,  then  it  is  undoubtedly  true  that 
the  defendant  should  exercise  care,  as  plaintiff  claims,"  to  which  the 
defendant  excepted. 

The  defendant's  counsel  asked  the  court  to  charge  that  this  place 
where  plaintiff  was  injured  was  not  a  highway.  The  court  said: 
^^  The  evidence  of  the  city  chamberlain  is  such  that  I  will  charge 
that  it  was  not  a  highway."  Defendant's  counsel  asked  the  court 
to  charge  that  the  public  had  no  right  to  use  the  land  of  the  defend- 
ant at  the  place  where  plaintiff  was  injured.  The  court  said:  '^  As 
an  abstract  proposition  you  are  right ;  but  if  they  were  in  the  habit 
of  crossing  and  re-crossing  upon  that  track,  they  were  bound  to  use 
care  and  caution  in  running  at  that  point."  The  defendant's  coun- 
sel excepted  to  the  qualification. 

Defendant's  counsel :  ^^  I  asked  the  court  to  charge  that  the 
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plaintiff  had  no  right  to  be  upon  defendant's  track  at  the  place 
where  he  was  injured/'  The  court  said :  "  That  is  tme  with  the 
qualification  I  have  already  stated."  Defendant's  counsel  excepted 
to  the  refusal  and  qualification. 

Defendant's  counsel  asked  the  court  to  charge  that  there  is  no 
evidence  that  plaintiff  was  using  the  so-called  new  street  as  a  street 
or  highway.  The  court  declined  so  to  charge  and  defendant's 
counsel  excepted. 

Defendant's  counsel  asked  the  court  to  charge  that  if  plaintiff 
was  wrongfully  upon  defendant's  track,  he  cannot  recover  in  this 
action.    The  court  so  charged. 

Defendant's  counsel:  **  I  ask  you  to  charge  that  the  defendant 
owed  no  duty  to  plaintiff,  except  to  do  him  no  intentional  wrong  or 
injury  under  the  evidence,"  and  the  court  so  charged. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  11,000,  and 
the  court  ordered  that  the  bill  of  exceptions  to  be  made,  be  first 
heard  at  general  tenn. 

Louis  Dreyer  and  Henry  Smithy  for  plaintiff. 
Matthew  HaUy  for  defendant 

Miller,  P.  J.  The  plaintiff  was  injured  while  crossing  the  track 
of  the  defendant's  railroad  within  the  corporation  limits  of  the  city 
of  Albany.  The  plaintiff  was  a  mechanic,  and  upon  returning 
home  from  his  work  on  the  evening  of  the  day  upon  which  the  acci- 
dent occurred,  proceeded  down  some  steps  to  the  railroad  track  of 
defendant,  walked  along  on  the  east  side  of  the  track,  upon  a  side- 
walk, and  then,  because  it  was  bad,  took  the  middle  of  the  east  track 
some  fifty  or  sixty  feet  toward  Albany,  until  he  came  to  a  malt 
house,  then  crossed  over  to  the  west  track  where  two  tracks  came 
near  together,  and  to  about  the  middle  of  what  was  claimed  to  be  a 
street,  where,  after  looking  to  see  if  trains  were  approaching,  he 
turned  to  look  toward  Schenectady  when  an  engine  came  along, 
caught  him  on  the  left  arm  by  the  part  of  the  niachine  at  the  side, 
knocked  him  down  across  the  track,  when  the  wheel  ran  over  his 
left  leg  and  cut  it  off.  ,  At  the  place  where  the  plaintiff  was  injured, 
proceedings  had  been  taken  to  lay  out  a  street;  awards  had  been 
made  to  the  owners  of  the  land,  and  all  but  the  defendant  had  been 
paid.    There  was  proof  to  show  that  the  alleged  street  was  being 
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graded,  and  that  the  teams  working  on  it  passed  through.  It 
appeared,  however,  that  the  city  had  not  done  any  work  in  opening 
or  grading  the  street,  or  in  taking  possession  of  the  railroad  over 
which  it  was  located,  but  there  was  evidence  that  people  had  been  in 
the  habit  of  passing  and  re-passing  on  foot  to  and  from  the  Observa- 
tory, and  to  Tivoli  Hollow  and  Dederick's,  by  a  foot-path. 

I  think  the  conrt  erred  in  refusing  the  motion  for  a  nonsuit.  It 
is  apparent  that  there  was  no  highway  or  street  laid  out  where  the 
accident  occurred.  This  was  very  properly,  I  think,  assumed  by  the 
judge  in  his  charge,  as  the  case  is  entirely  destitute  of  any  evidence 
showing  that  such  was  the  fact 

The  question  then  arises  whether  the  use  of  the  defendant's  land 
for  passing  and  re-passing  in  the  manner  stated,  was  of  such  a  char- 
acter as  to  give  the  plaintiff  and  other  parties  a  right  which 
imposed  upon  the  defendant  the  duty  of  exercising  care  and  caution 
toward  strangers  who  chose  to  trespass  upon  defendant's  land.  I 
am  not  aware  of  any  legal  principle  upon  which  any  such  right  can 
be  upheld.  The  defendant  had  an  exclusiye  right  to  the  use  of  its 
track  at  the  place  where  the  plaintiff  was  injured.  The  plaintiff 
was  there  without  any  authority  whatever,  and  was  therefore  guilty 
of  negligence  in  being  on  the  track  at  the  time,  which  negligence 
contributed  to  the  injury  and  should  have  been  a  ground  for  non- 
suit. 

The  fact  that  other  persons  were  in  the  practice  of  passing  at  the 
place  named  did  not,  of  itself,  confer  any  right  upon  the  plaintiff 
or  impose  any  additional  duty  upon  the  defendant,  and  the  court 
was  clearly  wrong  in  charging  to  the  contrary  in  effect  No  right 
of  the  public  can  be  acquired  in  such  a  manner,  at  least  without 
evidence  of  notice  and  acquiescence  afterward.  If  such  a  theory 
could  be  permitted  to  prevail,  railroad  corporations  might  be  sub- 
jected to  serious  liabilities  without  their  knowledge  or  consent  by 
the  action  of  individuals  assuming  to  establish  rights  which  are 
entirely  unauthorized.  I  do  not  understand  that  they  owe  any  duty 
even  to  the  owner  of  a  private  right  of  way  through  which  they 
pass,  which  calls  upon  them  to  exercise  care  in  the  running  of  their 
trains.  Much  less  should  it  be  imposed  near  a  populous  city  where 
trespassers  expose  themselves  to  injury  without  license.  They  are 
not  bound  to  look  out  for  those  who,  without  a  particle  of  right, 
intrude  upon  their  tracks.  Such  an  act  is  unlawful  and  not  to  be 
expected,  and  it  matters  not  whether  the  population  be  large  or 
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email,  the  rale  of  law  is  nnswerying  and  cannot  be  changed  to  meet 
the  exigencies  of  varying  circumstances  which  may  attend  nnlaw- 
fill  trespaesers  upon  their  property.  It  ia  enough  in  this  case  to 
defeat  plaintiff's  action,  that  the  plaintiff  was  on  defendant's  track 
without  license  or  permission,  and  with  no  proof  to  show  that  he 
was  invited,  or  that  any  of  the  defendant's  officers  or  employees  had 
knowledge  that  it  was  appropriated  to  any  such  use.  The  principle 
stated  is  fully  upheld  in  Phil,  <£  R.  JR.  R.  Co.  v.  HummeUy  44  Penn. 
St  375,  379,  380.    See,  also.  Bush  v.  Brainardy  1  Cow.  78. 

Even  if  there  was  any  evidence  from  which  a  license  might  be 
inferred,  and  the  plaintiff  was  not  a  trespasser,  such  license  created 
no  legal  right  and  imposed  no  duty  upon  the  defendant,  except  the 
general  duty  which  every  man  owes  to  others,  to  do  them  no  inten- 
tional wrong  or  injury.  Nicholson  v.  Erie  Railway  Co.y  41  N.  T. 
530.  The  court  charged  in  accordance  with  this  proposition,  which, 
of  itself,  I  think,  authorized  a  nonsuit 

The  court  was  in  error  in  the  refusal  to  charge  the  various 
requests  made  by  the  defendant's  counsel  which  it  did  not  charge, 
and  for  these  errors,  as  well  as  the  refusal  to  nonsuit,  a  new  trial 
must  be  granted,  with  costs  to  abide  the  event 

New  trial  granted. 


Gaegoby  et  al.  v.  Bbooks,  appellant. 

Partn&rtihipz^fohat  is   not — working  fa/rm  an  shares  —  SMdencs — general 

resuUs,  tehen  not  admissible. 

A  lease  of  a  farm  contained  this :  "  All  the  profits  arising  from  the  working 
of  said  farm  to  be  divided  equallj  between  the  parties  to  this  agreement. 
All  losses  and  all  gains  npon  said  farm  for  one  year  from  the  1st  day  of 
March,  1870,  is  to  be  divided  eqnallj  between  the  said  parties."  Held,  that 
the  nse  of  the  language  would  not  constitate  the  lessor  and  lessee  partners 
in  working  the  farm,  the  intention  of  the  parties  being  only  that  the  lessee 
shoold  work  the  farm  on  shares. 

A  witness  was  asked  this :  "  Baring  the  whole  term  was  there  a  profit  made 
or  loss  sustained  in  the  general  result;  state  all  the  facts?"  Sdd,ioo 
genera]  to  be  admissible. 

Appeal  from  a  judgment  in  favor  of  plaintiffs  entered  upon  the 
report  of  a  referee. 
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The  action  was  brought  by  Esther  Gregory  and  Emily  Gregory 
against  Benjamin  Brooks,  to  recover  the  sum  of  $264.05,  alleged  to 
be  due  the  plaintiflfs  under  a  written  agreement  to  work  plaintiffs' 
farm  upon  shares  for  one  year ;  the  plaintiffs  claiming  that  the  pro- 
ceeds of  certain  crops  received  by  defendant  had  not  been  divided. 

By  the  agreement,  the  plaintiffs  let  and  leased  to  the  defendant 
their  farm  for  the  term  of  one  year.  The  plaintiffs  were  to  furnish 
eleven  cows,  one  horse,  three  yearlings,  fourteen  sheep,  and  all  farm- 
ing utensils  on  the  farm,  excepting  the  mowing  machine.  The 
defendant  was  to  furnish  one  horse  and  one  cow,  to  keep  the  farm- 
ing tools  in  repair  upon  the  farm,  to  pay  interest  on  the  cash  value 
of  five  cows  at  their  appraised  value,  to  pay  for  the  use  of  the 
mowing  machine  owned  by  the  plaintiffs,  at  a  price  to  ie  agreed 
upon,  and  to  leave  the  farm  in  as  good  condition  at  the  expiration 
of  the  lease  as  it  was  when  taken  possession  of,  and  also  as  many 
acres  of  ploughed  ground  as  there  was  on  the  1st  of  March,  1870. 

The  lease  also  contained  the  following  covenant :  ^^  And  it  is 
further  stipulated  and  agreed  between  the  said  parties,  that  the 
profits  of  ten  cows  are  to  be  equally  divided  between  the  said  par- 
ties to  this  agreement ;  that  the  threshed  grain  is  to  be  divided, 
when  threshed,  the  potatoes  when  dug,  the  com  when  husked ;  all 
grain  crops,  roots  and  vegetables  to  be  divided  by  measure.  All 
the  profits  arising  from  the  working  and  farming  of  said  farm  to 
be  divided  equally  between  the  parties  to  this  agreement  All  losses 
and  all  gains  upon  said  farm  for  one  year  from  the  1st  day  of 
March,  1870,  is  to  be  divided  equally  between  the  said  parties." 

The  answer,  after  reciting  the  agreement,  among  other  things, 
alleges,  that  no  settlement  or  accounting  has  been  had  betweeii  the 
parties,  and  that  all  matters  between  them  relative  to  the  occupancy 
of  the  farm  under  this  agreement,  including  gains  made  and  losses 
sustained,  remain  open,  unsettled  and  unliquidated.  And  also 
alleges  that,  in  the  management  of  said  farm  during  the  term,  a  net 
loss  of  $150  was  sustained  by  the  defendant  In  the  prayer  for 
relief  he  asks  that  an  accounting  may  be  had,  and  that  the  plaintiffs 
may  be  adjudged  to  bear  their  share  of  the  loss.  The  answer  also 
set  up  a  counter-claim,  which  was  denied  by  the  reply. 

The  action  was  referred,  by  consent,  to  Hezekiah  Sturges,  as  sole 
referee,  to  hear  and  determine,  and  was  tried  before  him,  June  13, 
1872. 

After  the  plaintifFs  had  put  the  agreement  in  evidence,  the  defend- 
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ant's  counsel  asked  t^e  referee  to  dismiss  the  complaint  and  order 
judgment  for  the  defendant,  upon  the  ground  that  it  appeared,  from 
the  contract  in  evidence,  that  a  partnership  between  the  parties  was 
created  by  the  terms  of  said  contract;  that  no  accounting  had  been 
had,  etc.,  and  that  an  action  at  law  could  not  be  maintained ;  that 
plaintiffs'  only  remedy  was  an  equitable  action  for  an  accounting. 
The  referee  denied  the  motion,  to  which  ruling  the  defendant's 
counsel  excepted.  The  referee  gave  a  report  in  favor  of  the  plain- 
tiffs for  $166.74,  with  costs.  Exceptions  to  the  report  were  taken  by 
the  defendant's  counsel. 

Upon  the  trial,  objections*were  made  and  exceptions  taken  to  the 
decisions  of  the  referee  in  regard  to  evidence,  which  are  referred  to 
in  the  opinion.  A  judgment  was  entered  upon  the  referee's  report, 
and  the  defendant  appealed. 

Jenha  <6  Matter  son  and  /.  E.  Dewey,  for  appellant. 

0»  8.  Qorham  and  L.  Burditt,  for  respondents. 

MiLLEB,  P.  J.  Although  the  language  employed  in  the  conclud- 
ing portion  of  the  article  of  agreement  between  the  parties,  of  itself 
and  alone,  might.be  interpreted  as  establishing  the  relationship  of 
a  partnership  between  them,  yet,  looking  at  the  intention  of  the 
parties  as  expressed  in  the  agreement,  and  as  may  be  inferred  from 
the  surrounding  circumstances  connected  with  the  transaction  (1 
Pars,  on  Part.  60),  I  am  of  the  opinion  that  no  partnership  was 
established.  It  is  apparent,  from  the  contract,  that  the  agreement 
was  in  the  nature  of  a  contract  for  the  working  of  a  farm  on  shares, 
or  for  cropping  of  the  same  by  the  defendant  and  the  delivery  of  a 
portion  of  the  avails  to  the  plaintiffs  for  the  use  of  the  farm.  This 
does  not,  as  I  understand,  constitute  a  copartnership  in  the  ordi- 
nary acceptation  of  that  term.  Even  if  a  partnership  was  made 
out,  inasmuch  as  each  of  the  parties  was  allowed  to  prove  the 
claims  which  they  had  against  each  other,  and  a  full  accounting 
was  had  between  them  of  all  the  transactions  arising  under  the 
contract,  I  am  at  a  loss  to  see  how  that  question  can  be  of  any  im- 
portance in  disposing  of  the  case. 

It  is  true  that  the  action  was  to  recover  at  law,  and  the  complaint 
did  not  contain  the  usual  averments  demanding  an  account  which 
would  be  employed  in  a  bill  in  equity  for  an  accounting  between 


520  THIRD  DEPAETMENT, 


Gregory  ▼.  BrookB. 


copartners,  but  the  complaiiit  and  answer  together  prescribed  the 
claims  of  each  of  the  parties,  and  the  whole  snbject-matter  of  the 
controversy  was  fully  investigated.  Under  the  liberal  rales  as  to 
amendments  established  by  the  Code  of  Procedure,  even  if  the  com- 
plaint was  insufficient,  I  think  it  may  be  considered  as  amended  to 
meet  the  facts  proved,  if  any  such  amendment  is  required,  to  answer 
the  ends  of  justice.  From  the  observations  made  it  follows  that 
there  was  no  error  on  the  part  of  the  referee  in  any  of  his  rulings  as 
to  the  copartnership,  and  if  there  was  they  are  not  of  a  character  to 
demand  a  reversal  of  the  judgment. 

Some  objections  are  urged  as  to  tKe  admission  and  rejection  of 
evidence  offered  which  require  consideration. 

1.  It  is  said  the  referee  erred  in  rejecting  the  offer  to  prove  the 
loss  sustained  on  the  horse  bought  by  defendant  of  the  plaintiff, 
and  used  under  the  contract,  and  that  the  same  was  unsound  and 
represented  to  be  free  from  disease.  It  is  difficult  to  see  how  the 
plaintiff  could  be  made  responsible  for  a  deterioration  in  value  occa- 
sioned as  the  offer  showed  by  disease  contracted  while  engaged  in 
labor  upon  the  farm.  The  offer  to  show  a  breach  of  warranty  was 
not  pertinent  to  the  issues  made,  and  if  it  had  been  it  is  a  sufficient 
answer  to  say  that  no  such  defense  was  interposed  by  the  defendant. 

2.  There  was,  I  think,  no  error  in  excluding  the  question  put  to 
the  defendant  as  follows:  ^'During  the  whole  term  was  there  a  profit 
made  or  loss  sustained  in  the  general  result  P  State  all  the  facts  ? '' 
The  question  was  objected  to  as  too  general  and  as  incompetent,  and 
it  is  plain  that  it  was  liable  to  the  first  objection  at  least  The  first 
part  of  it  was  clearly  objectionable,  which  was  sufficient  to  reject  it 
as  an  entire  question.  The  latter  part  also  embraced  a  scope  of 
inquiry  which  it  was  the  province  of  the  referee  to  restrict  within 
proper  limits.  The  question  should  have  been  made  more  specific 
so  as  to  show  the  relevancy  of  the  question  put.  It  may  also  be 
remarked  that  the  general  offer  to  show  the  expense  of  working  the 
farm  was  not  relevant,  under  the  agreement,  and  did  not  affect  the 
right  of  the  plaintiffs  to  demand  an  accounting  for  their  share  of 
the  produce  which  the  defendant  had  appropriated  and  used.  The 
question  was,  what  the  defendant  had  received  and  converted,  or 
refused  to  divide,  and  not  what  profit  he  had  made  or  loss  he  had 
sustained. 

3.  The  offer  to  prove  the  cost  of  picking,  curing  and  baling  the 
hops  was  properly  overruled  for  the  reason  that  by  the  terms  of  the 
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contract  the  defendant  was  bound  to  perform  that  work,  and  because 
no  such  claim  was  set  up  in  the  defendant's  answer. 

4.  The  offer  to  prove,  by  items,  that  the  cost  in  cash  paid  out,  of 
raising  the  hops  and  preparing  them  for  market,  exceeded  the 
amount  received,  could  in  no  view  have  been  competent,  as  this 
was  a  part  of  the  contract  which  the  defendant  had  agreed  to  per- 
form. 

5.  The  proof  of  the  value  of  the  use  of  the  cow  on  the  farm 
used  by  plaintiffs  was  properly  overruled,  as  the  lease  provided  that 
the  plaintiffs  were  to  put  eleven  cows  on  the  farm  and  the  defendant 
one,  and  the  profits  of  the  ten  were  to  be  divided,  thus  providing 
for  the  use  of  one  cow  for  each  family. 

6.  I  am  inclined  to  think  that  there  was  no  error  in  the  refusal 
of  the  referee  to  allow  proof,  by  the  defendant,  of  the  value  of  the 
use  of  the  dwelling-house  and  out-buildings  occupied  by  the  plain- 
tifb  during  the  term.  Nothing  is  contained  in  the  agreement  in 
regard  to  the  dwelling-houses,  and  the  two  dwelling-houses  on  the 
farm  were  occupied,  the  one  by  the  plaintiffs,  who  continued  to 
occupy  as  before  the  contract,  and  who  never  gave  up  possession 
to  the  defendant,  and  the  other  by  the  defendant,  who  never  claimed 
possession  of  the  other  dwelling-house,  each  family  cultivating  one- 
half  of  the  garden.  There  was  no  implied  promise  to  pay  rent  by 
the  plaintiffs,  and  no  relation  of  tenant  to  the  defendant  created 
by  i^e  agreement,  and  both  parties  acted  upon  the  assumption  that 
each  was  entitled  to  the  possession  of  the  buildings  occupied  by 
them  respectively,  and  acquiesced  in  this  practical  construction  of 

I  the  contract. 

\  7.  The  proof  of  milking  the  cows  by  plaintiffs  for  defendant  was 

also  competent,  and,  as  plaintiffs  were  partners  in  the  farm,  this 
was  a  proper  charge  against  the  defendant. 

There  was  no  error  upon  the  trial,  and  the  judgment  must  be 
affirmed,  with  costs. 

Judgment  affirmed* 

Vol.  m,  N.  T.  Ekp.  — 66 
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FowLBB  T.  Teull,  appellant. 

Agency — raiUficaUon  of  unautharwed  act  —  JBhid&nce — dedaraUans  of  agerU  — 

EetoppA. 

The  husband  of  defendant,  claiming  to  act  as  her  agent,  and  without  authority, 
purchased  personal  property  of  plaintiff.  Defendant  gave  her  note  for  the 
price,  and  mortgaged  the  property  to  plaintiff  to  secure  the  balance  unpaid 
thereon,  and  also  mortgaged  it  to  another  person.  HM,  that,  although 
the  husband  had  no  authority  to  purchase,  defendant's  subsequent  acts 
amounted  to  a  ratification  of  what  he  had  done,  and  she  was  liable  for 
the  purchase  price  of  the  property.  HM,  also,  that  by  reason  of  such  rati- 
fication, the  representations  of  the  husband,  made  at  the  time  of  the  purchase 
were  admissible  on  behalf  of  plaintiff. 

Defendant  claimed  not  to  have  read  the  mortgages  signed  by  her,  or  to  have 
known  their  nature.  No  fraud  or  misrepresentation  was  shown.  HM,  that 
she  could  not  thus  disavow  the  effect  of  sudi  mortgages. 

Appeal  fromi^a  judgment  entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Ambrose  Fowler  against  Elsie  Trull^ 
to  recover  a  balance  of  $943.74,  with  interest,  for  merchandise 
sold  and  delivered  to  the  defendant's  husband,  as  was  claimed, 
as  the  agent  of  the  defendant,  a  married  woman.  The  nego- 
tiations were  concluded  by  the  husband  with  the  plaintiff. 
The  sum  of  $200  was  paid,  and  the  balance  secured  by  note, 
with  collaterals  assigned  by  defendant,  and  by  a  chattel  mort- 
gage containing  the  usual  covenant  to  pay  the  amount  secured. 
The  material  testimony,  as  well  as  the  rulings  on  the  trial,  are  suf- 
ficiently stated  in  the  opinion.  The  referee  reported  in  favor  of 
the  plaintiff,  and  the  defendant  appealed.  The  case  was  submitted 
upon  pnnted  points.  The  defendant  excepted  to  the  referee's 
decision. 

John  F.  Porter,  for  appellant, 

Henry  A.  Merritt,  for  respondent. 

MiLLEB,  P.  J.  It  appears,  from  the  evidence  in  this  case,  that 
the  defendant's  husband  made  the  purchase  of  the  property  and 
took  a  bill  of  sale  of  the  same  in  the  name  of  his  wife,  the  defend- 
ant, without  any  authority  from  her,  and  without  her  knowledge ; 
that  she  never  took  possession  of  the  property,  and  that  the  business 
was  carried  on  in  his  name,  afterward  and  not  for  the  benefit  of  the 
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wife^B  separate  estate.  If  there  were  no  other  facts  connected  with 
the  transaction,  there  would  be  no  question  that  the  defendant  was 
not  liable.  But  it  appears  that  the  defendant  gave  her  own  note,  and 
assigned  mortgages  as  collateral  security  for  a  portion  of  the  purchase- 
money —  which  note  was  afterward  paid — and  that  she  also  exe- 
cuted a  chattel  mortgage  on  the  property  sold,  to  secure  the  balance 
which  remained  unpaid  upon  the  sale.  It  is  also  proved  that  sub- 
sequently, and  on  the  15th  day  of  November,  1870,  she  executed 
another  chattel  mortgage  to  one  Crawford  upon  the  same  property. 
By  these  acts  she  assumed  ownership  and  control  over  the  property 
sold,  and,  I  think,  ratified  what  her  husband  had  done  on  her 
behalf  at  the  sale,  claiming,  as  he  did  according  to  the  plaintiff's 
testimony,  to  act  as  her  agent.  It  is  true  that  the  defendant  testi- 
fies that  her  husband  had  no  authority;  that  she  did  not  know 
what  she  was  signing  when  she  executed  the  chattel  mortgage,  and 
that  the  one  given  to  Crawford  was  without  consideration.  This, 
however,  does  not  relieve  the  defendant ;  and,  inasmuch  as  she  vol- 
untarily signed  these  papers  in  the  absence  of  misrepresentation  or 
fraud,  with  ample  opportunity  for  information  as  to  their  contents, 
the  effect  cannot  be  avoided  upon  the  ground  of  negligence  or 
omission  to  read  or  to  avail  herself  of  such  information.  Breese  v. 
U.  S.  Telegraph  Co.,  48  N.  Y.  132.  There  is  no  sufficient  ground 
for  claiming  that  the  defendant's  signature  was  procured  by  fraud, 
as  the  mortgages,  as  executed,  are  far  more  than  presumptive  evi- 
dence, and,  I  think,  must  be  regarded  as  a  ratification  of  the  acts 
of  her  husband,  even  if  he  acted  without  authority  originally 
(Story  on  Agency,  283) ;  and  as  a  ratification  of  at  least  a  part  of  an 
unauthorized  transaction  of  an  agent,  or  of  one  who  assumes  to  act 
as  such,  which  amounts  to  a  confirmation  of  the  whole  and  binds 
the  principal.  Farmers^  L.  <&  T,  Co.  v.  Walworth^  1  N.  Y.  433. 
As  no  fraud  was  shown,  and  as  the  defendant,  by  writing,  adopted 
the  representations  made  by  her  husband  when  the  contract  of  sale 
was  made,  she  is  estopped  from  denying  her  liability. 

If  the  views  expressed  are  correct,  then  proof  of  the  husband's 
declaration  to  the  plaintiff  at  the  time  of  the  sale  was  proper,  as 
the  agency  of  the  husband  was  ratified  by  the  subsequent  acts  of 
the  defendant,  and  there  was  no  error  either  in  receiving  or  in  re- 
fusing to  strike  out  this  testimony. 

The  judgment  was  right,  and  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
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Kebslake  y.  ScHOONMAEEBy  appellant. 

Shidenee — Agency — traruaetions  with  third  p&noM^UabUitjf  of  principal 
for  una/uthorieed  acts  of  agent — notice — Prcictice — rtf&ree  reeerting  decieiofi 
upon  admisnbiiity  of  evidence. 

In  an  action  for  goodfl  parchased  by  B.,  claimed  to  be  an  agent  of  defendant, 
evidence  that  B.  had  parchased  goods  of  other  parties  than  plaintiff  npon 
the  credit  of  defendant,  for  which  defendant  saboeqaentlj  paid,  hM  admis- 
sible in  connection  with  similar  previons  dealings  with  plaintiff. 

Defendant  allowed  B.  to  act  for  him  as  agent  for  a  long  time,  and  sanctioned 
what  he  had  done,  and  conducted  himself  as  if  he  was  the  real  party  in 
interest.  Meld,  that  defendant,  even  though  he  had  no  beneficial  interest  in 
B.'s  transactions,  could  not  relieve  himself  from  liability  for  future  pur- 
chases by  B.  under  the  same  circumstances,  without  notice  to  the  parties 
with  whom  he  had  been  dealing. 

The  referee  admitted  evidence  objected  to,  subject  to  his  retaining  it  or  reject- 
ing it  at  the  close  of  the  case.  Seldf  that,  the  evidence  being  competent, 
there  was  no  error.  Fleck  v.  Torke,  47  Barb.  187,  doubted  upon  the  point  in 
question. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  npon  the 
report  of  a  referee. 

This  action  was  brought  by  James  Eeralake  against  Gyros 
Schoonmaker,  for  goods  sold  and  delivered  on  the  17th  of  August, 
1870,  consisting  of  a  quantity  of  lumber  of  the  value  of  $782.17. 
The  answer  was  a  general  denial.  The  issue  thus  raised  was  re- 
ferredy  by  an  order  of  this  court,  to  a  referee,  to  hear  and  deter- 
mine, who  rendered  his  report  in  favor  of  i^e  plaintiff  The 
referee  found,  among  other  things,  that  the  defendant  was  engaged 
in  the  lumber  business  in  the  city  of  New  York,  in  1868/69  and '70, 
and  during  those  years  held  out  one  Henry  A.  Boyoe  as  his  agent, 
and  that  said  Soyce  conducted  and  managed  it;  that  before  the  sale 
of  the  lumber  in  suit  (on  the  17th  of  August,  1870),  the  agency  of 
said  Henry  A.  Boyce  ceased,  and  that  no  notice  was  given  to 
plaintiff  by  said  defendant  that  said  agency  of  said  Boyce  had 
ceased;  and  that  on  said  date  one  Beuben  S.  Boyce  purchased  the 
lumber  in  suit,  to  be  delivered  at  West  Troy  and  consigned  to  Henry 
A.  Boyce,  and  that  the  plaintiff  delivered  the  same  on  board  a  barge 
consigned  to  Henry  A.  Boyce,  and  that  the  credit  was  given  by  plain- 
tiff to  the  defendant,  and  that  the  said  sum  of  $782.17  has  not  been 
paid.    As  conclusions  of  law,  said  referee  found  that  the  defendant, 
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after  the  determination  of  said  agency,  was  liable  for  purchases 
made  in  the  ordinary  coarse  of  business,  by  said  Boyce,  of  innocent 
parties  who  had  no  notice  of  the  determination  of  such  agency,  who 
sold  the  goods  and  gave  the  credit  to  said  defendant  on  the  faith  and 
strength  of  former  transactions,  and  the  relation  of  principal  and 
agent  between  defendant  and  said  H.  A.  Eoyce,  and  that  the  plain- 
tiff was  entitled  to  judgment  against  defendant  for  the  said  sum  of 
$782.17  with  interest. 

Exceptions  were  duly  taken  to  the  referee's  report.  The  facts,  so 
far  as  material,  and  the  questions  raised,  are  sufficiently  stated  in 
the  opinion.  Upon  this  report  judgment  was  entered  in  favor  of 
the  plaintiff  on  February  7, 1873,  for  11,139.17.  The  defendant  filed 
and  served  exceptions  to  the  referee's  findings  of  facts  and  conclu- 
sions of  law,  and  appealed  from  said  judgment  to  this  court. 

Richard  ItH.  Finchy  for  appellant  t 

'     George  Day  and  Martin  L  Townsend,  for  respondent 

MiLLEB,  P.  J.  The  testimony  of  Hill,  Talcott  and  Ayery  showed 
transactions  in  the  lumber  business  by  sales  from  them  to  the 
defendant,  from  1867  to  May,  1870.  Henry  A.  Boyce  made  most  of 
these  purchases  and  they  were  paid  for  by  the  defendant's  notes 
which  were  paid.  As  late  as  April  or  May,  1870,  Schoonmaker  told 
Hill  that  he  would  be  responsible  for  all  which  Boyoe  wanted  to 
buy,  and  that  he  shared  in  the  profits  of  the  sales.  Boyce  was  insol- 
vent and  had  no  financial  credit  prior  to  this  time.  Although  these 
transactions  were  not  with  the  plaintiff,  I  think  they  were  compe- 
tent proof  in  connection  with  similar  previous  dealings  proved  to 
have  been  had  between  the  plaintiff  and  the  defendant  in  which 
charges  were  made  against  the  defendant  by  the  plaintiff  for  lumber 
sold,  and  notes  taken  from  and  paid  by  the  defendant  for  the  same. 

The  whole  evidence  tended  to  establish  that  the  defendant  had 
allowed  Boyce,  as  his  agent,  to  purchase  lumber  on  his  individual 
account ;  to  have  the  same  charged  to  the  defendant,  and  that  the 
defendant  had  settled  the  account  by  his  own  notes  which  were  paid. 
In  fact,  the  proof  established  that  the  defendant  was  really  the 
debtor  to  whom  the  credit  was  given. 

In  addition  to  this,  it  was  not  contradicted  by  the  defendant  that 
he  had  admitted  virtually  to  Hill  that  he  was  a  partner  sharing  in 
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the  profits,  nor  was  the  fact  denied  by  Bojce  that  such  a  partnership 
existed. 

As  the  evidence  stood  it  appeared  that  the  defendant  had  allowed 
Boyce  to  act  for  him  as  an  agent,  for  a  long  time,  sanctioned  what 
he  had  done,  and  in  fkct  conducted  as  if  he  was  the  real  party,  and  I 
think  that  he  could  not  relieve  himself  from  liability  for  future  pur- 
chases made  under  the  same  circumstances,  by  the  same  agent,  with- 
out first  giving  notice  to  the  party  with  whom  he  had  been  dealing, 
that  he  would  no  longer  remain  liable.  As  he  had  conferred 
authority  upon  Boyce  to  make  purchases  on  his  behalf,  be  occupied 
the  position  of  one  who  authorizes  another  to  use  his  name  in  con- 
ducting and  carrying  on  a  business,  and  was  liable  even  if  he  had 
no  beneficial  interest  therein.  As  the  plaintiff  had  sold  to  the  agent 
upon  the  credit  of  the  principal,  the  presumption  is  that  he  gave 
credit  to  the  principal,  and  to  shift  the  responsibility  on  the  agent 
the  proof  should  be  satisfactory  that  he  sold  upon  the  credit  of  the 
agent  alone.  Ferris  v.  Kilmer,  48  N.  Y.  300.  The  rule  is  that  if 
the  agent,  acting  within  the  apparent  scope  of  his  authority,  trans- 
cends his  real  authority,  the  principal,  rather  than  the  party  dealing 
with  the  agent,  should  suffer.  Johnson  v.  Jones,  4  Barb.  369 ;  Ea> 
change  Bank  v.  Monteath,  17  id.  171.  The  testimony  of  Beuben  S. 
Boyce  shows  that  there  was  no  agency,  but  this  only  raises  a  question 
of  fact  for  the  referee  to  determine,  and  with  the  proof  given  and  in 
view  of  the  important  fact  that  the  defendant  was  not  called  to  tes- 
tify on  that  subject,  there  was  sufficient  to  authorize  the  finding  of 
the  referee  that  such  agency  existed. 

There  was  also  sufficient  evidence  of  a  delivery  of  the  lumber,  and 
no  such  contradiction  of  the  plaintiff's  testimony  as  would  author- 
ize the  referee  to  disregard  it  entirely.  It  was  a  question  of  credi- 
bility between  the  plaintiff  and  Beuben  S.  Boyce,  whether  notice 
was  given  to  the  plaintiff  that  the  agency  had  ceased,  and  the  find- 
ing of  the  referee  that  no  notice  had  been  given,  can  be  upheld. 
Nor  was  there  any  inconsistency  in  the  finding  that  on  the  17th  of 
August,  1870,  the  agency  of  Henry  A.  Boyce  had  ceased,  and  the 
finding  that  no  notice  was  given  to  the  plaintiff.  Both  these  facts 
might  very  well  exist,  and  yet  the  defendant  be  liable  for  want  of 
notice  for  the  purchases  made  on  the  17th  of  August 

The  referee  committed  no  error  in  refusing  to  dismiss  the  com- 
plaint, and  was,  I  think,  justified  in  his  conclusion  that  the  defend- 
ant was  liable  for  the  lumber  sold. 
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The  defendant's  counsel  insist  that  there  was  error  in  admitting 
evidence  objected  to,  subject  to  his  retaining  or  rejecting  the  evi- 
dence at  the  conclusion  of  the  case.  The  case  of  Peck  v.  Torhs,  47 
Barb.  131,  sustains  this  doctrine,  and  the  rule  laid  down  is  placed 
upon  the  ground  that  it  is  so  held  in  Cluasman  v.  Merkel,  3  Bosw. 
402;  Brooks  Y.  Christopher,  5  Duer,  216;  also  McKnightY.  Dunlop, 
5  N.  Y.  537.  I  do  not  understand  that  the  first  two  cases  last  cited 
sustain  this  doctrine,  nor  that  the  last  case  goes  to  such  an  extent. 
So  long  as  the  evidence  received  was  competent,  which  was  the  fact 
in  the  case  at  bar,  I  do  not  see  how  the  decision  made  could  oper- 
ate injuriously,  or  in  any  way  affect  the  plaintiff's  rights.  The  decis- 
ion of  the  question  was  not  necessary  for  a  proper  disposition  of  the 
case  in  47  Barb.,  and  a  new  trial  was  granted  upon  other  grounds. 
Therefore  the  remarks  were  obiier  and  are  not  controlling.  In  some 
cases,  perhaps,  such  a  ruling  might  prove  injurious  and  hence  be 
liable  to  exception,  but  here  I  think  that  it  must  be  considered  the 
same  as  if  the  testimony  had  been  admitted  absolutely,  and  as  it 
bore  on  the  case  and  was  entirely  proper,  that  there  was  no  error. 

The  decision  of  the  referee  was  right,  and  there  being  no  legal 
error  upon  the  trial,  the  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


Hopkins  et  dL  v.  Hopeiks  et  al 

BskUea — toJien  remainder  veets, 

A  testator  devised  an  estate  to  M.  and  B.  for  life,  or  while  thej  shonld  remain 
unmarried,  and  upon  the  marriage  or  death  of  the  two,  the  fee  to  several 
children  of  testator's  named,  or  the  survivors  of  them.  The  testator  further 
directed  that  in  case  any  of  the  children  should  die  leaving  issue,  such  issue 
should  receive  the  same  share  the  child  would  have  received  if  living.  Held, 
that  upon  the  death  of  the  testator  the  children  took  a  vested  remainder  in 
fee,  and  a  conveyance  by  them  to  M.  and  B.  would  vest  in  M.  and  B.  the 
entire  estate. 

Submission  under  Code,  §  372.  The  action  was  brought  in  the 
names  of  Samuel  D.  Hopkins,  and  others,  against  Mary  L.  Hop- 
kins and  Druzilla  Hopkins,  to  determine  the  ability  of  plaintiffs  to 
give  a  valid  title  to  certain  real  estate. 
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Susan  Hopkins  died  prior  to  May,  1873,  leaving  a  last  will  and 
testament,  whereof  Samuel  Hopkins  and  Travis  Hopkins  were  exec- 
ators  named  thereon,  which  was  admitted  to  probate  May  8, 1873, 
and  letters  testamentary  issued. 

The  will  contained  the  following  provisions:  **  I  give,  devise  and 
bequeath  to  my  two  daughters,  Druzilla  Hopkins  and  Mary  L.  Hoj)- 
kins,  during  their  natural  lives,  if  they  remain  unmarried,  the  use 
and  annual  income  of  all  my  real  and  personal  estate  of  every 
name  and  nature. 

^'In  case  either  of  my  daughters  should  marry,  then  I  will  and 
direct  the  daughter  unmarried  shall  have  the  use  and  annual  income 
of  all  my  real  and  personal  estate  of  every  name  and  nature  during 
her  natural  life,  or  as  long  as  she  shall  remain  unmarried,  my 
design  being  to  provide  a  comfortable  home  for  my  unmarried 
daughters  as  long  as  they  live. 

^'  In  the  event  of  the  deaih  or  marriage  of  my  mid  daughters 
Druzilla  and  Mary  L.,  I  give,  devise  and  bequeath  the  rest,  residue 
and  remainder  of  my  estate  to  my  children,  Travis  Hopkins,  JEL 
Anne  Pease,  H.  Jane  Bishop,  Aaron  H.  Potter,  John  Q.  Hopkins, 
Druzilla  Hopkins,  Mary  L.  Hopkins  and  Samuel  D.  Hopkins,  or  to 
the  survivor  or  survivors  of  them. 

"In  case  any  of  my  chUdren  die  having  issue,  then  I  wiU  and 
direct  that  the  child  or  children  of  such  son  or  daughter  of  mine 
shall  receive  the  same  as  the  parent  of  such  grandchild  would  have 
received  if  living,  that  is,  the  portion  that  would  have  belonged  to 
the  parent  if  living.*' 

The  plaintiff  made  a  contract  with  the  defendants  to  sell  and 
convey  all  their  interest  in  the  lands  of  the  testatrix  devised  by  the 
will,  on  the  29th  of  November,  1873,  the  deed  to  be  delivered  on 
the  19th  of  December,  1873,  at  which  time  the  deed,  having  been 
properly  executed,  was  tendered  to  the  defendants.  They  declined 
to  accept  the  same  for  the  reason  that,  as  they  claimed,  the  grantors 
could  not  and  did  not  convey  by  said  deed  the  lands  according  to 
the  contract,  viz. :  a  perfect  title  in  fee  simple  absolute,  including 
the  interest  that  the  defendants  acquired  under  the  will  of  said 
Susan  Hopkins. 

The  case  was  submitted  under  the  Oode. 

J.  De  Motte  Smithy  for  plaintiffs. 
P.  M.  Finchy  for  defendants. 
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MiLLEB,  P.  J.  The  question  to  be  determined  under  the  testa- 
trix's will  is,  whether  the  devise  to  her  children,  after  the  termina- 
tion of  the  deyise  to  her  two  daughters,  was  a  vested  or  a  contingent 
remainder.  By  the  will  she  devises  to  the  two  daughters,  DruziUa 
and  Mary,  an  estate  during  their  lives,  provided  they  remain  un- 
married, and^  upon  the  termination  of  this  estate,  the  remainder  to 
the  children  named  in  the  will,  or  the  survivor  or  survivors  of  them. 
Did  the  will  stop  here,  there  would  be  no  difficulty  in  construing 
it,  as  such  children,  or  the  survivor  or  survivors,  would  most  clearly 
be  entitled  to  a  vested  estate.  But  the  clause  following,  which  pro- 
vides that,  if  any  of  the  children  die  leaving  issue,  that  such  issue 
shall  receive  the  same  as  the  parent  would  have  received  if  living, 
raises  a  question  which  is  not  entirely  free  from  embarrassment 
There  are  certain  legal  rules,  however,  applicable  to  cases  of  this 
character,  which  must  lead  to  a  rational  interpretation  of  the  instru- 
ment now  to  be  construed.  It  is  provided  by  statute  that  estates 
are  vested  when  there  is  a  person  in  being  who  would  have  an  im- 
mediate right  to  the  possession  of  lands  upon  the  ceasing  of  the 
intermediate  or  precedent  estate,  and  contingent  whilst  the  person 
to  whom,  on  the  event  upon  which  they  are  limited  to  take  effect, 
remains  uncertain.  1  B.  S.  723,  §  13.  Chancellor  Kent  says: 
*'  An  estate  is  vested  when  there  is  an  immediate  right  of  present 
enjoyment,  or  a  present  fixed  right  of  fature  enjoyment."  4  Eenfs 
Com.  202. 

I  think  that  the  will  of  the  testatrix  gave  an  estate  to  the  children 
last  named  in  the  same  which  entitled  them  to  the  possession  of 
the  land  upon  the  determination  of  the  estate  of  the  two  daughters 
who  were  first  entitled  to  an  estate  therein,  and  that  it  was  an  ex- 
isting right  to  enjoy  the  same  upon  the  marriage  or  death  of  said 
daughters. 

Where  real  estate  was  devised  to  one  for  life,  and  after  his  death 
to  three  others>  or  to  the  survivor  or  survivors  of  them,  their  or 
his  heirs  or  assigns  forever,  it  was  held  that  the  remainder  men 
take  a  vested  interest  at  the  death  of  the  testator,  and  that  the 
words  of  survivorship  refer  to  the  death  of  the  testator,  and  not  to 
the  death  of  the  tenant  for  life,  unless  from  other  parts  of  the  will 
it  be  manifest  that  the  intent  of  the  testator  was  otherwise.  Moore 
V.  Lyonsy  26  Wend.  119*. 

The  case  at  bar  bears  a  striking  analogy  to  the  one  cited,  and  the 
language  is  of  the  same  import,  with  the  exception  that  the  words 
Vol.  m,  N.  Y.  Eep.  —  67 
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^^  heirs  or  afisigns  forever/'  are  not  employed.  This,  I  think,  does  not 
alter  the  meaning,  and  it  is  equally  plain  and  explicit  without  the 
use  of  these  words.  The  devise,  beyond  any  question,  gave  to  the 
children  of  the  deceased,  who  were  named  and  living  at  the  time 
of  the  testatrix's  death,  a  remainder  in  the  estate,  which  then  be- 
came vested  in  them.  The  subsequent  provision  for  the  issues  of 
such  as  might  die  was,  in  my  opinion,  intended  to  provide  for  the 
disposition  of  the  share  or  shares  of  such  child  or  children  as  might 
not  be  living  at  the  time  of  the  testatrix's  decease.  It  was,  in  fact» 
equivalent  to  a  provision  for  the  heirs  or  assigns  of  the  deceased 
child  or  children.  Without  this  clause  I  am  inclined  to  think  that 
the  portion  of  such  one  or  more  as  might  die  without  issue,  would 
go  to  the  survivor  or  survivors,  and  thus  prevent  the  issue  of  the 
deceased  devisee  from  participating  in  any  way  in  the  final  division 
of  the  estate.  This  could  never  have  been  intended,  and  the  testa- 
trix sought  to,  and  did,  I  think,  avoid  any  such  result  by  the  pro- 
vision now  considered,  thus  making  an  equal  distribution  among 
her  children  and  grandchildren,  and  harmonizing  the  entire  plan 
and  structure  of  the  will.  The  whole  will  related  to  and  had  in 
view,  such  of  her  lawful  descendants  who  were  named  as  might  be 
living,  upon  the  decease  of  the  testatrix. 

If  we  regard  the  last  clause  as  an  independent  provision,  I  think 
we  must  arrive  at  the  same  conclusion ;  for  it  is  after  all  a  devise  to 
the  heirs  at  law  of  the  deceased.  The  grandchildren,  in  case  of 
the  decease  of  the  children,  would  inherit  according  to  law,  and  a 
devise  to  the  children,  and  in  case  of  death,  to  the  grandchildren, 
amounts  to,  and  really  is,  a  devise  to  the  person  and  his  or  her  Jaw- 
f ul  heirs. 

The  intention  is  a  leading  element  to  be  considered  in  the  con- 
struction of  wills,  and  it  is  hardly  to  be  assumed  that  the  testatrix 
designed  to  make  no  provision  for  the  grandchildren  in  case  of  the 
death  of  any  child  or  children  before  her  decease,  and  only  sought 
to  secure  the  final  distribution  to  such  of  them  as  should  survive 
their  parents,'  who  died  after  her  decease. 

Another  rule  may  be  invoked  in  support  of  the  construction  stated, 
and  that  is,  that  the  law  favors  the  vesting  of  estates,  and  unless  the 
intention  is  unequivocally  expressed  to  the  contrary^  it  wiU  not  be 
imputed  to  the  testatrix.  McKinstry  v.  8<Aid$r8y  2  N.  Y.  Sup.  181 
and  186,  citing  Maaiice  v.  ManicBy  43  N.  Y.  368.  It  cannot  be  said, 
in  the  case  at  bar,  that  any  intention  whatever  is  expressed  by  the 


MAY  TERM,  1874.  531 


Wardlop  ▼.  Bnnlop. 


testatrix  that  the  estate  deyised  shall  not  be  vested,  and  every  in- 
tendment is,  as  we  have  seen,  in  a  contrary  direction.  As  was  said 
by  the  Chancellor  in  Moore  v.  Lyons,  supra,  at  page  144,  "  A  re- 
mainder is  not  considered  as  contingent  in  any  case  where  it  may 
be  construed  to  be  vested  oonsistenly  with  the  intention  of  the  tes- 
tator/' It  is  apparent  that  it  is  entirely  in  accordance  with  the  ob- 
ject, purpose  and  design  of  the  testatrix  in  this  case,  that  the 
remainder  devised  was  not  considered  as  dependent  in  any  way  upon 
contingencies,  but  vested  upon  the  testatrix's  decease. 

The  result  of  the  discussion  had  leads  to  the  conclusion  that  the 
plaintiffs  had  a  vested  remainder  in  fee  to  the  real  estate  men- 
tioned in  the  deed  to  the  extent  of  their  several  shares;  that 
they  had  lawful  authority  to  execute  and  deliver  a  deed  or  con- 
veyance of  the  same,  and  that  the  defendants,  the  purchasers,  would 
thereby  acquire  an  absolute  estate  in  fee  to  the  interest  conveyed. 

This,  I  think,  with  the  estate  which  the  defendants  had  acquired 
by  virtue  of  the  will,  would  vest  them  with  an  estate  in  fee  simple 
to  the  whole  premises. 

The  defendants,  therefore,  should  be  required  to  perform  the  con- 
tract, and  a  judgment  must  be  ordered,  accordingly,  with  costs. 

Judgm&rU  accordingly. 


Wardrop  v.  Dunlop,  Executrix,  et  al.,  appellants. 

Agency  — pruumption  of  authority  to  receive  pctyment  frompoeseenonofpromiU' 

sory  note — uno/tUhoruted  acts — rcUiJieaium  of, 

J.,  who  held  a  note  against  D.,  went  to  Scotland  to  reside  and  left  the 
note  with  B.,  for  safe-keeping.  Two  payments  were  made  bj  B.  to  R. 
npon  this  note,  which  w6re  forwarded  to  J.  R.  died,  and  his  son  W. 
took  possession  of  the  note.  Afterward  J.  wrote  to  W.  that  he  had  written 
to  D.  to  make  up  the  interest  on  the  note  and  forward  it,  and  authorized  W. 
to  give  a  receipt  for  the  amount,  and  directed  W.  to  retain  the  note  untU 
further  directions.  Some  years  after,  in  reply  to  a  request  from  D.,  J.  gave 
him  further  time  for  payment,  asking  him  to  remit  a  due  bill  for  the  amount. 
J.  informed  W.  what  he  had  done,  and  requested  him  to  still  keep  the  note. 
Two  years  after,  in  1869,  B.  made  a  payment  to  W.,  which  was  indorsed  by 
W.  upon  the  note.  W.,  by  letter,  notified  J.  of  this  payment,  but  received 
no  answer  to  the  letter.  After  this,  W.  received  other  payments  from  B. 
and  his  executors,  which  were  indorsed  upon  the  note,  but  no  notice  thereof 
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given  to  J.  In  1872,  J.,  in  answer  to  another  letter  from  W.,  wrote  that  he 
was  having  prepared  docnments  to  enable  W.  to  collect  the  note,  and  stated 
the  amount  to  be  after  the  sum  "  paid  to  70a/'  in  1869,  $4,1 12«  and  interest. 
HM,  (1)  that  W.  had  no  authority  to  receive  payments  on  the  note ;  (2)  that 
the  possession  of  the  note  by  him  under  the  circumstances  justified  no  infer- 
ence of  authority  to  receive  payment ;  (8)  that  J.  by  remaining  silent  after 
receiving  notice  of  the  payment  and  by  his  acknowledgment  to  W.,  acquiesced 
in  and  ratified  W/s  act  In  receiving  payment  in  1869 ;  and  (4)  that  the  sanc- 
tion of  that  payment  justified  D.  and  his  executors  in  believing  that  W.  had 
authority  to  receive  the  subsequent  payments. 

Appeal  from  judgment  entered  upon  referee's  report  upon  a  claim 
against  the  testator's  estate  referred  under  the  statute. 

On  the  19th  of  June,  1854^  Archibald  A.  Dunlop  gave  his  promis- 
sory note  to  John  Wardrop,  payable  to  his  order,  for  $3,600,  with 
interest  at  six  per  cent ;  and  John  Wardrop,  during  the  same  year, 
when  leaving  this  country  for  Scotland,  where  he  had  previously 
and  has  since  resided,  left  the  note  with  his  cousin,  Bobert  Wardrop, 
of  Newburg. 

Bobert  Wardrop  gave  a  receipt  for  the  note,  in  which  he  said  it 
was  left  with  him  for  safe-keeping,  but  Dunlop  had  no  knowledge 
or  notice  of  such  receipt. 

In  1856,  a  payment  was  made  on  the  note  by  Dunlop  to  Eobert 
Wardrop  of  t342,  which  was  sent  by  Eobert  Wardrop  to  the  plain- 
tiff ;  and,  in  1858,  another  payment  of  $432  was  paid  in  like  man- 
ner through  Bobert  Wardrop. 

In  1859,  Sobert  Wardrop  died,  and  his  son  William,  as  adminis- 
trator, took  possession  of  the  note,  which  he  found  among  his 
f&ther's  papers.  In  January,  1860,  Mr.  Dunlop  remitted  to  the 
plaintiff  $432,  interest,  on  the  note. 

On  the  18th  of  September,  1860,  the  plaintiff  wrote  to  William 
Wardrop  and,  among  other  things,  said :  "  I  write  to  Mr.  Dunlop 
by  the  same  mail,  to  make  up  a  statement  of  the  interest  due  up  to 
date  on  the  due-bill  that  was  in  your  father's  possession,  and  get 
it  remitted,  and  informed  him  that  I  authorized  you  to  give  a 
receipt  for  the  amount.  The  due-bill  itself,  will  you  be  kind  enough 
to  retain  in  your  possession  until  you  hear  from  me?"  By  Dun- 
lop's  letters  to  plaintiff,  of  December  3,  1860,  and  May  2, 1867, 
further  time  for  payment  was  asked,  on  account  of  the  condition  of 
the  country,  and  the  high  rate  of  exchange,  and  payment  was 
delayed.  On  the  26th  of  December,  1866,  the  plaintiff  wrote  to  the 
testator  as  follows : 


r 
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''The  war  in  America  having  deranged  monetary  matters  so 
much,  I  did  not  think  of  writing  about  it,  but  if  convenient  you 
might  send  the  interest  due>  which  is  I  think  since  January,  1860  ; 
but  if  you  think  it  would  be  more  advantageous  for  me  and  equally 
convenient  for  yourself,  you  might  remit  me  a  due-bill  for  the 
amount.'^ 

He  also  wrote  on  the  same  day  a  letter  to  William  Wardrop,  in 
which  he  says : 

''  I  have  wrote  to  Mr.  Dunlop  by  the  same  mail,  and  expect  an 
answer  from  him  soon.  If  you  will  keep  the  due-note  until  I  hear 
from  him  and  write  you,  good  and  well,  but  if  you  are  determined 
to  have  it  out  of  your  possession,  you  can  mail  it" 

On  the  2d  of  May,  1867,  Dunlop  wrote  to  the  plaintiff  a  let- 
ter, in  which,  after  acknowledging  the  receipt  of  plaintiff's  letter  of 
December  26, 1866,  he  says:  "The  exchange  between  the  two  coun- 
tries, just  now,  is  so  great  it  would  be  much  against  me  to  remit  the 
amount  of  the  note  or  interest,  gold  to  day  being  about  tl.40,  but 
I  will  send  a  due-bill  for  the  interest  as  soon  as  I  ascertain  the 
amount." 

In  February  or  March,  1869,  William  Wardrop  came  to  Dunlop's 
house  at  West  Troy,  and  applied  to  him  to  pay  the  interest  on  the 
note,  which  he  then  had  and  showed  to  Dunlop,  together  with  the 
letter  of  September  18,  1860.  Danlop  paid  no  money  then,  but  on 
the  15th  of  May,  1869,  paid  to  William  Wardrop  the  sum  of  tl.432, 
which  was  indorsed  upon  the  note  as  tl,000,  on  principal  and  two 
years'  interest  to  January  19,  1862, 1432.  Within  a  few  days  after 
receiving  the  foregoing  sums,  William  Wardrop  wrote  to  the  plain- 
tiff, stating  the  amounts  received  by  him  upon  the  note.  After  the 
payments  of  May,  1869,  William  collected  and  received  of  Dunlop 
and  of  his  executor,  Dunlop  having  died  in  the  meantime,  different 
sums,  amounting  in  all  to  t2.924,  which  were  indorsed  upon  the 
note  when  paid.  The  plaintiff  did  not  answer  William  Wardrop's 
letter  advising  him  of  the  payment  of  tl,432,  but  in  March,  1872, 
in  answer  to  a  letter  of  William  informing  him  of  Dunlop's  death, 
among  other  things  wrote  as  follows  : 

"  I  shall  see  about  getting  the  necessary  documents  prepared  and 
sent  out  to  enable  you  to  collect  the  amount,  which  I  see,  was  after 
the  tl,000,  and  two  years'  interest  paid  to  you,  was  at  January  19, 
1869,  $4,11^9  and  interest  due  from  that  date." 

The  plaintiff  had  no  notice  of  any  payments  being  made  after 
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May,  18699  ^^^  u^  Augnst,  1872^  brought  this  action.  The  referee 
found  in  fayor  of  the  plaintiff  for  the  whole  amount  claimed^ 
$6,563.64.  The  report  was  confirmed  at  special  term,  judgment 
entered,  and  the  defendants  appealed. 

• 

Amasa  /.  Parker,  for  appellants. 
SufUs  W.  Peckham,  Jr.,  for  respondent 

MiLLEBy  P.  J.  The  question  upon  this  appeal  is,  whether  William 
Wardrop  had  authority  to  receive  the  payments  made  upon  the  note 
of  Archibald  A.  Dunlop,  deceased,  which  the  plaintiff  left  with 
Sobert  Wardrop.  It  appears  from  the  receipt  given  by  Robert 
Wardrop  to  the  plaintiff  that  it  was  left  for  safe-keeping  with  Wil- 
liam's father,  in  1859,  and  passed  into  William's  possession  without 
the  knowledge  or  authority  of  the  plaintiff.  The  possession  thus 
acquired,  of  itself,  gave  William  no  right  to  receive  money  on  the 
note,  and  if  any  authority  to  do  so  existed  and  can  be  upheld,  it 
must  arise  by  virtue  of  power  otherwise  conferred. 

The  defendants  claim  that  William  was  authorized  by  the  letter 
sent  to  him  from  the  plaintiff  of  September  18,  1860,  in  which  he 
states  that  he  had  written  to  Dnnlop  to  make  up  a  statement  of 
the  interest  on  the  note  and  get  it  remitted,  and  informed  Dunlop 
that  he  had  authorized  William  to  give  a  receipt  for  the  amount 
and  requested  him  to  retain  the  due-bill  until  he  heard  from  the 
plaintiff.  This  letter  conferred  no  authority  to  receive  the  money, 
but  merely  authorized  William  to  give  a  receipt  for  the  same  upon 
its  being  remitted  by  Dunlop.  The  letter  of  the  plaintiff  to  Dun- 
lop on  the  26th  of  December,  1866,  requesting  Dunlop  to  send  the 
interest,  or  a  due-bill  for  the  amount,  and  the  answer  of  Dunlop  of 
May  2, 1867,  in  which  he  promised  to  send  a  due-bill  for  the  interest, 
also  show  that  neither  of  them  understood  that  William  Wardrop 
had  authority  to  receive  payments  on  the  note.  Nor  does  the  letter 
of  the  plamtiff  to  William,  of  December  26,  1866,  confer  any 
authority  upon  the  latter  to  receive  the  money.  In  fact,  there  is  no 
evidence  showing  such  authority  up  to  the  time  when  the  first  pay- 
ments were  made  or  afterward. 

It  is  said  that  there  was  an  apparent  authority  to  receive  the  pay- 
ments, which  is  as  obligatory  as  if  there  was  actual  authority.  This 
position  is  based  upon  the  assumption  that  William  had  possession 
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of  the  note,  and  therefore,  and  from  that  fact,  was  authorized  to 
reoeiye  payments  upon  ii  Some  of  the  cases  to  which  we  have  been 
referred  appear  to  look  in  that  direction,  but  the  recent  case  of 
DoubUday  v.  Kress,  50  N.  T.  410,  holds  to  the  contrary.  In  the 
case  cited,  an  action  was  brought  by  the  plaintiff  to  recover  the 
amount  of  a  promissory  note  made  by  the  defendant  and  payable  to 
the  order  of  the  plaintiff.  The  plaintiff's  son-in-law,  one  Murray, 
upon  the  representation  that  the  defendant  wished  to  pay  the  inter- 
est and  renew  the  note,  obtained  the  same  of  her  and  by  means  of 
a  forged  order  attached,  procured  the  money  on  the  same.  It  was 
held,  that  the  mere  possession  of  the  note  by  the  assumed  agent, 
Murray,  unindorsed,  without  any  other  sustaining  facts,  was  not 
sufficient  to  authorize  payment  to  him.  The  case  cited  differs 
somewhat  and  is  far  stronger  as  to  the  possession  than  the  one  at 
bar,  for  while  in  the  former  the  note  came  lawfully  into  the  hands 
of  Murray  with  authority  to  receive  the  interest  and  to  take  a  new 
note,  here  William  Wardrop  had  no  authority  whatever  from  the 
plaintiff  and  received  the  note  without  the  approval  of  the  plaintiff 
and  only  because  he  found  it  among  his  father's  papers. 

In  the  case  of  BridmbecJcer  v.  Lowell,  32  Barb.  9,  which  is  relied 
upon  by  the  defendant's  counsel,  there  was  evidence  of  express 
authorify  to  do  certain  acts,  and  the  remarks  of  Allek,  J.,  at  page 
17,  as  to  the  presumption  arising  from  the  authority  conferred  to 
assume  the  apparent  right  of  disposing  of  property  and  the  effect 
of  being  put  in  possession  of  notes  with  apparent  authority  in 
respect  to  them,  which  was  not  the  case  here,  as  William  Wardrop 
took  possession  without  the  plaintiff 's  knowledge  or  consent,  while 
entirely  appropriate  to  the  case  then  under  consideration,  are  not,  I 
think,  applicable  here  or  in  conflict  with  Douhleday  v.  Kress.  So 
also,  the  observations  of  the  learned  judge  in  Hutchings  v.  Hunger, 
41  N.  T.  158,  as  to  the  effect  of  having  possession  of  notes  for  the 
purpose  of  receiving  the  money  due  thereon,  must  be  considered  in 
connection  with  the  facts  there  presented,  and  do  not,  I  think,  apply 
to  a  case  where  there  is  no  evidence  of  any  authority  whatever. 
The  cases  of  Williams  v.  Walker,  2  Sandf  Ch.  325,  and  Hatfield  v. 
Reynolds,  34  Barb.  612,  sustain  the  principle  that  where  one  employs 
an  attorney  to  make  a  loan  of  money  and  to  take  a  bond  and  mort- 
gage from  the  borrower,  and  after  the  loan  is  made  intrusts  the 
attorney  with  the  possession  of  the  bond  and  mortgage  and  per- 
mits him  to  receive  and  indorse  payments  from  time  to  time  until 
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tiiese  payments  extinguish  the  principal,  the  attorney  will,  in  fact 
and  in  law,  be  held  to  be  authorized  to  receive  the  latter  as  well  as 
the  former  payments,  and  if  he  omits  to  pay  it  oyer,  the  loss  must 
fall  upon  the  mortgagee. 

This  is  not  exactly  like  the  case  at  bar,  because  there  was  a  direct 
authority  to  receive  the  payments,  and  the  attorney  was  acting 
within  tiie  scope  of  his  authority.  In  view  of  the  cases  referred 
to,  it  is  difficult  to  see  how  any  actual  or  apparent  authority  from 
the  plaintiff  can  be  inferred  from  the  fact  of  the  note  being  in  the 
possession  of  William  Wardrop,  under  the  circumstances ;  and  the 
plaintiff  was  not  bound  by  his  acts,  unless  by  some  act  he  ratified 
or  acquiesced  in  the  payments  which  were  made,  and  thus  conferred 
authority. 

It  appears  that  after  the  payment  of  tl,432  in  May,  1869,  with 
full  knowledge  of  that  fact  and  notice  that  it  had  been  received,  the 
plaintiff  allowed  William  Wardrop  to  use  the  money  for  nearly 
three  years  without  any  objection  whatever  on  his  part,  and  thus 
acquiesced  in  what  had  been  done  by  him.  He  was  informed  that 
this  money  was  received  soon  after  it  was  paid,  and  made  no  reply 
until  March,  1872,  when  be  wrote  to  William  that  after  deducting 
the  tl,000  and  two  years'  interest  paid  to  him,  14,112  and  interest 
was  due  to  him.  Here  was  an  acknowledgment  by  the  plaintiff 
that  the  amount  of  tl,432  had  been  properly  paid,  that  he  was 
willing  to  allow  it  as  a  payment,  and  only  claimed  what  remained. 
This,  I  think,  precludes  him  from  insisting  that  a  larger  sum  was 
due  than  he  named,  or  that  the  payment  made  was  not  author- 
ized. It  was  far  more  than  silence,  and  a  direct  admission  that  he 
claimed  no  more,  which  he  cannot  now  retract  or  recede  from.  He 
is  clearly  bound  by  this  declaration,  if  not  as  a  ratification  of  the 
act  of  his  agent,  as  an  acquiescence  in  what  had  been  done  by  a 
person  who  had  assumed  to  act  in  his  behalf  when  the  acts  of  the 
agent  were  brought  to  his  knowledge,  which  is  held  to  be  equivalent 
to  express  authority.    2  Kent's  Com.  613. 

The  plaintiff,  having  thus  sanctioned  the  payment  of  tl,432,  and 
thereby  conferred  authority  for  that,  I  am  inclined  to  think  that 
authority  must  be  inferred  as  to  the  subsequent  payments.  It  can 
scarcely  be  maintained  that  he  could  thus  sanction  and  authorize 
one  payment  without  conferring  an  implied  authority  to  receive 
others.  If  Dunlop,  or  his  representatives,  had  been  notified  that 
the  plaintiff  had  thus  sanctioned  one  payment,  there  could  be  no 
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question  as  to  the  power  of  the  agent  to  receive  others.  The  plain- 
tiff, however,  was  informed  of  it  He  did  not  repudiate  it,  or 
notify  Dunlop  that  in  fact  the  money  had  been  paid  without 
authority.  By  his  silence,  Dunlop,  or  his  representatives,  who,  no 
doubt,  acted  in  good  faith,  were  strengthened  in  their  belief  that 
the  money  was  paid  to  a  duly  authorized  agent.  Had  the  plaintiff 
never  signified  his  approval  of  the  payment  referred  to,  his  silence 
might  perhaps  be  excused;  but  taking  this  fact  and  the  acqui- 
escence in  the  payment  together,  and  as  the  case  stands,  it  must  be 
considered  that  the  plaintiff  acquiesced  in  all  the  payments  which 
were  made. 

As  the  referee  was  wrong  in  not  deducting  the  payments  made  to 
William  Wardrop,  the  judgment  must  be  reversed  and  a  new  trial 
granted,  unless  the  plaintiff  stipulates  to  deduct  said  payments  and 
interest,  in  which  case  the  judgment  is  affirmed,  without  costs  of 

appeal  to  either  party. 

Judgment  affirmed. 


Brady  y.  Bbnsselabb  jlsd  Saratoga  Railroad  CoHPAirr, 

appellant. 

IUiiilToad$^drftcbi9efinc69  and  eatOe-ffttards — token  feneei  and  cattU-ffuardi 

mutt  he  made  in  cities.    Negligence, 

Plaintiir  allowed  his  cow  to  go  in  charge  of  a  boj  into  an  open  lot  in  the  out- 
skirts of  the  dtj  of  Albany,  adjoining  a  lailroad  track  and  near  a  highway 
crossing.  At  the  time  the  railroad  fences  were  temporarily  down,  for  the 
purpose  of  enabling  the  railroad  company  to  make  improvements.  The  boy, 
without  the  permission  or  knowledge  of  plaintiff,  left  the  cow  for  a  short 
time,  and  while  he  was  absent  she  strayed  on  to  the  railroad  track  and  was 
killed  by  a  passing  train.  HM,  that  the  railroad  fences  and  cattle-guaids 
being  out  of  repair,  the  railroad  company  was  liable  for  the  loss  of  the  oow^ 
and  the  negligence  of  plaintiff  would  be  no  defense.  It  would  be  no 
defense  even  if  plaintiff  knew  of  the  defects  of  the  fence  and  cattle-g^rds. 

While  the  statute  relating  to  fences  and  cattle-guards  (Laws  of  1850,  chap. 
140,  §  44)  has  been  held  not  to  apply  to  cities  and  Tillages,  the  reason  of 
such  a  rule  has  no  application  to  the  outskirts  of  a  city  or  village  where  the 
land  is  open  and  not  occupied  with  buildings. 

Appeal  from  a  judgment  entered  upon  the  verdict  of  a  jury  in  an 
action  brought  and  tried  in  the  Albany  county  court    The  plain- 
VoL.  m.  N.  T.  Rkp.  —  68 
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tiff/ John  Bradjy  in  July,. 1872,  owned  a  cow,  which,  on  the  day  in 
qnestion,  was  left  in  charge  of  a  boy,  who,  in  the  afternoon,  dioye 
her  from  plaintiff's  stable  down  to  an  open  lot  adjoining  defendant's 
track,  in  the  northern  part  of  the  city  of  Albany,  near  a  crossing 
known  as  Holligan's.  In  the  vicinity  of  this  crossing  defendant's 
roadway  was  being  improved  and  repaired,  and  some  of  the  fences 
at  the  crossing  were  temporarily  and  necessarily  down  for  that  par- 
pose.  The  boy  left  the  cow  for  a  short  time,  and  she  strayed  upon 
the  track,  either  upon  the  crossing,  or  south  of  it,  just  as  a  regular 
train  arrived  at  this  point,  and  was  struck  and  killed,  and  the  en- 
gine and  cars  were  thrown  from  the  track  and  injured.  At  the 
close  of  plaintiff's  testimony,  defendant  moved  for  a  nonsuit  on 
several  grounds  stated,  and  again  renewed  said  motion  at  the  close 
of  defendant's  testimonv,  but  the  motions  were  denied  and  the  de- 
fendant  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  t50, 
and  the  judgment  having  been  duly  entered,  the  defendant  ap- 
pealed. 

Oearge  W.  Miller,  for  appellant 

A.  J.  Oolvin  and  Anson  Bingham,  for  respondent 

MiLLBB,  P.  J.  In  Bowman  v.  Troy  <&  Boston  R.  R.  Co.,  37 
Barb.  516,  it  was  held,  that  where  one  suffered  his  cow  to  be  at 
large  in  a  public  street  and  on  the  track  of  a  railroad  in  a  city, 
apparently  alone  and  unattended,  with  no  one  to  take  charge  of  her, 
and  where  it  did  not  appear  that  she  was  in  the  vicinity  of  the 
plaintiff's  residence,  or  had  been  previously  taken  care  of  by  him,  or 
had  escaped  without  his  fault,  or  was  lawfully  traveling  along  the 
streel^  that  he  could  not  recover  for  injuries  to  the  cow  happening 
through  the  negligence  of  the  railroad  company.  This  was  an 
extreme  case  and  differs  essentially  from  the  case  at  bar,  for  here, 
the  cow  was  kept  and  fed  in  the  plaintiff's  stable  and  only  allowed 
to  go  out  in  charge  of  a  boy  employed  for  that  purpose,  and  then 
not  very  far  from  the  plaintiff's  residence.  The  plaintiff  had  taken 
every  precaution  to  guard  against  danger  or  accident,  and  it  was 
the  absence  of  the  boy  without  the  knowledge  or  consent  of  the 
plaintiff  which  enabled  the  cow  to  stray  upon  defendant's  track 
where  she  was  killed.     There  is  a  class  of  cases  which  hold,  that 
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where  the  defendant  was  in  default,  the  negligence  of  the  owner  in 
permitting  the  animal  to  run  at  large  in  the  highway  or  to  trespass 
upon  the  premises  of  a  neighbor  is  not  a  defense.  Munch  y.  JV.  Y. 
C.  R.  R.  Co.y  29  Barb.  647  ;  Suydam  v.  Moorsy  8  Barb.  368.  I  am 
inclined  to  think  that  the  judgment  may  be  upheld,  within  the 
principle  here  laid  down,  and  that  the  temporary  absence  of  the  boy  in 
charge  of  the  cow  was  no  defense.  Eyen  if  it  may  properly  be 
urged  that  there  was  a  question  of  plaintiflTs  negligence  in  the 
case,  I  am  not  prepared  to  say,  that  it  was  not  for  the  jury  to  deter- 
mine, under  all  the  circumstances,  whether  there  was  negligence. 

But  independent  of  these  considerations,  I  think  that  the  case 
may  properly  be  disposed  of  upon  another  ground.  The  defendant 
was  bound  to  erect  and  maintain  fences,  and  to  construct  and  main- 
tain cattle-guards  at  their  crossing  near  which  the  cow  was  run  oyer. 
Laws  of  1854,  chap.  282,  §  8.  This  had  been  done ;  but  when  the  acci- 
dent occurred  the  fence  was  temporarily  removed  for  the  purpose  of 
repairing  the  track,  and  there  was  eyidence  to  show,  that  the  cattle- 
guard  at  the  crossing  was  defective  and  insufficient,  so  that  cattle 
eould  walk  over  the  same.  The  defendant  was  clearly  liable  within 
the  principle  laid  down  in  Corwin  v.  N.  Y.  &  E.  R.  R.  Co.,  13  N.  Y. 
49,  by  Dekio,  J.,  that  the  design  of  the  section  was  to  require  the 
railroad  companies  to  inclose  their  tracks  with  substantial  fences, 
and  to  guard  them  by  ditches  called  cattle-guards,  and  that  one 
method  provided  for  securing  that  object  was  the  provision  charg- 
ing the  companies  with  damages  for  all  injuries  done  to  animals ; 
that  it  had  disregarded  the  statute,  and  that  it  was  not  material 
from  where  or  under  what  circumstances  the  animals  came  upon 
the  track,  provided  they  were  enabled  to  get  there  by  the  absence  of 
cattle-guards.  As  was  said  in  Bradley  v.  B,  N,  Y.  £  E.  R.  R.  Co,,  34 
K.  Y.  432,  ^^  It  is  no  excuse  that  the  cattle,  horses,  etc.,  were  at  large 
in  violation  of  law.*'  The  exceptions  to  this  general  rule  are,  where 
it  appears  that  the  plaintiff  drove  his  cadle  on  the  road  and  left 
them  there,  or  did  some  x)ositive  act  in  creating  the  danger  of  his 
cattle,  or  in  a  case  where  a  party  voluntarily  permits  his  cattle  to 
stray  upon  the  railroad  track.  Corwin  v.  If.  F.  dt  E.  R.  R.  Co., 
mpra;  Poler  v.  JV.  F.  C.  R.  R.  Co.,  16  N.  Y.  480. 

As  the  case  stood  there  was  no  question  of  contributory  negli- 
gence to  submit  to  the  jury,  for  even  if  the  plaintiff  had  known  of 
the  defects  of  fence  or  cattle-guards,  it  would  have  been  no  defense. 
Shepherd  v.  B.  N.  Y.  S  E.  R.  R.  Co^  35  N.  Y.  644,  645. 
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The  point  is  not  distinctly  taken  that  the  proyision  of  the  rail- 
road act  cited  does  not  apply  to  cities  and  villages,  and  for  that 
reason  the  defendant  was  excused.  Bat  if  this  can  be  urged,  it  is 
completely  answered  by  saying  that  in  the  cases  which  sustain  this 
doctrine  it  appeared  that  fences  or  cattle-guards  had  not  been  made 
and  could  not  be  made  without  creating  nuisances  or  interfering 
seriously  with  the  owners  of  property  in  villages,  while  here  they 
were  conceded  to  be  necessary  and  actually  made  by  the  defendant. 
While  the  rule  laid  down  might  very  properly  apply  to  a  populous 
city  or  village,  or  such  portion  of  it  as  was  built  up,  the  reason  of 
it  would  have  no  applicaHon  to  the  outskirts  of  a  city  or  village 
where  the  land  was  o{>en  and  not  occupied  with  buildings.  But  the 
rule  has  been  restricted,  and  it  is  held  that  the  statute  as  to  cattle- 
guards  at  road  crossings  applies  as  well  to  streets  in  villages  as  to 
country  highways.    Brac$  v.  N.  T.  C.  B.  R.  Oo.,  27  N.  T.  269. 

There  was  no  error  in  any  of  the  rulings  upon  the  trial,  and  the 
judgment  must  be  affirmed,  with  costs. 

JudgtTMfU  affirmed. 


Mbkbbly  et  al.  v.  Mekeely  et  oLy  appellants. 

Ttade^ncvrkB — in4MdwA   nameit    h^nc  far  protected,     JSmdenee — fra/ud» 

Estoppel, 


PlaintifiB,  who  were  two  brothers,  carried  on  bnsiness  at  West  Troy,  Albany 
county,  as  bell  founders,  under  the  firm  name  of  "  E.  A.  &  G.  B.  Meneely." 
This  bofliness  had  been  established  by  the  father  of  plalntifb,  who  had  ac- 
quired an  extended  reputation  of  great  value  as  a  manufacturer  of  bells,  and 
which  had  by  his  last  will  been  given  to  plaintiffs.  Defendants,  one  of  whom 
was  a  brother  of  plaintiff^,  after  the  father's  death,  began  the  manufacture 
of  bells  under  the  name  of  "  Meneely  &  Eimberly,"  at  Troy,  Rensselaer 
county.  In  an  action  to  restrain  defendants  from  the  use  of  the  name  of 
"  Meneely  "  in  the  bell  business,  held,  (1)  that  equity  would  not  interfere  to 
prevent  defendant,  Meneely,  from  the  use  of  his  own  name  in  such  business, 
no  fraud  or  Intention  to  injure  plaintifiii  or  deceive  the  public  being  shown, 
even  though  he  intended  to  derive  advantage  from  such  name ;  (2)  that 
there  was  not  such  a  resemblance  in  the  names  of  the  firms  as  would  of 
itself  tend  to  deceive  the  public  or  indicate  a  fraudulent  purpose ;  (8)  that 
the  location  of  defendants'  business  was  not  of  itself  evidence  of  an  attempt 
to  deceive  the  public,  or  an  interference  with  plaintifBi'  business. 
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Defendant  Meneely,  hj  the  aame  will  through  which  plaintifSi  obtained  the 
business  and  its  good  will,  was  given  a  bequest,  which  he  accepted.  HM, 
that  he  was  not  thereby  precluded  from  the  use  of  his  name  in  the  business 
of  bell  founding. 

Appeal  from  a  judgment  in  favor  of  plaintiffs,  entered  npon  the 
report  of  a  referee.  The  action  was  brought  in  Albany  county  by 
Edwin  A.  Meneely  and  George  B.  Meneely,  who  constituted  the  firm 
of  ^'E.  A.  ft  G.  B.  Meneely/'  against  Clinton  H.  Meneely  and 
George  H.  Kimberly,  to  prevent  the  use  of  the  name  of  "Meneely*' 
by  the  defendants,  and  the  complaint  demanded  that  the  defend- 
ants desist  and  refrain  from  using  the  name  and  designation  of 
"Meneely,''  in  their  business  at  Troy  of  bell  founding,  in  any  man- 
ner and  form  whatever,  and  asked  for  an  injunction  restraining 
said  use. 

The  case  was  referred,  and  the  referee  reported  in  favor  of  the 
plaintiffs,  and^  directed  that  an  injunction  issue  as  demanded,  and 
that  the  defendants  pay  the  costs  of  the  action.  The  defendants' 
counsel  duly  excepted,  and  upon  judgment  being  entered,  defend- 
ants appealed.  The  material  facts  as  found  by  the  referee  are  as 
follows : 

Andrew  Meneely,  the  father  of  the  plaintiffs,  and  of  the  defend- 
ant, Clinton  H.  Meneely,  commenced  the  business  of  making  and 
selling  church,  academy,  factory  and  other  bells,  in  1826,  at  West 
Troy,  N.  T.,  and  then  and  there  established  a  bell  foundry ;  he  con- 
tinued to  carry  on  that  business  in  the  same  place  and  foundry 
until  1851,  except  that  during  the  early  part  of  said  business  he 
had  a  partner  for  five  years  by  the  name  of  Oothout;  in  1851  the 
plaintiff,  Edwin  A.  Meneely,  entered  into  copartnership  with  his 
father  in  that  business,  and  they,  as  such  partners,  carried  on  the 
business  at  the  same  place,  and  in  the  same  foundry,  until  the  death 
of  Andrew  Meneely,  which  occurred  Oct  14, 1851 ;  from  the  death 
of  said  Andrew  Meneely,  to  the  present  time,  the  plaintiffs,  as 
copartners,  have  carried  on  the  business  of  manufacturing  and  sell- 
ing bells,  at  the  same  place,  and  in  the  same  foundry,  except  as 
hereinafter  stated.  The  business  so  established  by  Andrew  Meneely, 
and  continued  as  above  stated  to  the  trial  of  this  action,  was,  from 
its  first  establishment  until  Oothout  became  partner,  carried  on  in 
the  name  of  Andrew  Meneely ;  during  the  period  that  Oothout  was 
a  partner  with  Andrew  Meneely  it  was  carried  on  in  the  name  of 
Meneely  ft  Oothout,  and  after  that,  and  until  Edwin  A.  Meneely 
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became  a  partner  with  his  father,  it  was  carried  on  in  the  name  of 
Andrew  Meneely;  during  the  period  that  Edwin  A.  Meneely 
was  a  partner  with  his  fiftther  it  was  carried  on  in  the  name  of 
Andrew  Meneely  &  Son ;  and  since  the  death  of  Andrew  Meneely 
said  business  has  been  carried  on  by  the  plaintiffs  in  the  name  of 
Andrew  Meneely's  Sons,  till  in  1863,  and  from  that  time  until  the 
present  time  it  has  been  carried  on  by  the  plaintiffs  in  the  name  of 
E.  A.  &  O.  B.  Meneely.  The  foundry  so  established  by  Andrew 
Meneely  and  continued  by  him  and  Oothout,  and  by  the  plaintiffs, 
has,  ever  since  it  was  established,  been  known  as  '^  The  Meneely 
Bell  Foundry,"  and  by  reajson  of  the  skill  bestowed  upon  the  man- 
ufacture of  bells  at  the  foundry  by  Andrew  Meneely  and  his  suc- 
cessors, the  said  Meneely  bell  foundry  has  achieyed  a  favorable  rep- 
utation throughout  the  United  States  and  elsewhere,  and  has  done 
a  large  and  lucrative  business. 

Andrew  Meneely  died  in  October,  1851,  leaving  a  last  will  and 
testament,  which  wajs  afterward  duly  proved.  By  tliis  will,  after 
certain  devises  and  bequests  to  his  wife  and  children,  he  provided 
as  follows: 

"  Item  fourth  —  I  give  and  devise  the  rest  and  residue  of  my  real 
and  personal  estate,  of  whatever  kind  or  nature,  unto  my  sons 
Edwin  A.  and  George  B.,  share  and  share  alike,  charged  witii  and 
subject  to  the  payment  of  all  my  debts  to  which  I  may  be  liable,  or 
to  which  my  estate  may  be  subject,  to  be  paid  by  them  in  equal 
proportions  —  my  said  sons  Edwin  A.  and  George  E.  to  be  subject 
to,  charged  with,  and  to  assume,  in  consequence  of  said  bequest  and 
devise  in  this  item  of  my  will,  in  equal  proportions,  the  support  of 
their  mother  and  of  their  sisters  Eleanor  and  Eugenia,  and  brother 
Clinton,  until  my  youngest  child  living  shall  attain  to  the  age  of 
twenty-one  years ;  such  support  and  maintenance,  however,  to  apply 
only  to  such  of  my  children  as  may  remain  unmarried  and  continue 
to  reside  together,  constituting  one  family,  and  shall  also  provide 
and  pay  for  the  suitable  education  of  their  sister  Eugenia  and 
brother  Clinton,  during  their  minority,  respectively. 

^'  And  also  my  said  sons  Edwin  and  George  shall  be  charged  with 
the  payment,  in  equal  proportions,  by  them  of  the  following  legacies 
or  payments,  to  wit :  To  my  daughter  Eleanor  the  sum  of  $3,000 ; 
to  my  daughter  Eugenia  the  sum  of  I3»000 ;  and  to  my  son  Clinton 
the  sum  of  $3,000 ;  and  to  my  wife  Philena  the  sum  of  $3,000. 
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Such  legacies  or  payments  to  be  made  when  my  youngest  child 
living  shall  attain  to  the  age  of  twenty-one  years." 

The  '^  rest  and  residue  "  of  the  estate  consisted  of  the  bell  foundry 
and  the  business  connected  therewith. 

In  another  part  of  the  will  the  testator  gives  these  reasons  for 
the  disposition  of  his  property : 

''  In  making  this  division  and  distribution  of  my  estate  among 
my  wife  and  children  I  have  endeavored  to  niake  it  just,  equitable 
and  judicious.  In  charging  my  sons  Edwin  and  Oeorge,  in  respect 
to  the  devises  and  bequests  I  have  made  them,  with  the  temporary 
support  of  my  family  so  long  as  they  shall  remain  together,  and 
the  education  of  their  younger  sister  and  brother  as  hereinafter 
provided,  and  the  payments  to  their  mother  and  brother  and  sister 
as  also  hereinafter  provided,  I  have  taken  into  view  that  I  leave 
them  in  control  of  an  ample  capital,  and  with  real  estate  constitut- 
ing ample  grounds,  and  also  implements  and  conveniences  for  con- 
tinuing and  carrying  on  a  successful  business,  which  I  have  been 
&vored  in  establishing  by  many  years  of  toil  and  industry,  and  the 
good  will  or  custom  which  it  is  believed  is  established  and  con- 
nected with  it  —  out  of  which  business,  if  prosecuted  by  them  with 
prudence  and  economy,  which  I  have  reason  to  believe  they  will 
use,  they  will  have  ample  means  to  meet  the  payments  I  have 
charged  upon  them."    Clinton  was  the  youngest  of  the  family. 

The  plaintiffs  performed  and   discharged  all    the   obligations 

toward  the  said  Glinton  H.  Meneely  required  of  them  by  the  will, 

and  the  defendant,  Glinton  H.  Meneely,  accepted  and  received  the 

benefits  and  property  bequeathed  to  him,  and  to  which  he  was 

entitled  by  said  will. 

I  The  village  of  West  Troy  is  on  the  west  bank  of  the  Hudson 

'  river,  opposite  the  city  of  Troy,  and  by  strangers  has,  in  some  form, 

'  been  connected  therewith.     The  plaintiffs  and  their  predecessors 

have,  for  a  long  period  of  time,  kept  a  letter-box  in  the  post-office 
at  the  city  of  Troy,  as  well  as  at  West  Troy,  and  letters  intended 
for  said  firm  have  been  accustomed,  for  a  long  time,  to  be  addressed 
!  to  both  of  said  offices  under  a  great  variety  of  designations. 

The  plaintiffs  and  their  predecessors  have  been  accustomed,  for  a 
long  time,  to  cause  to  be  printed  and  extensively  circulated,  cata- 
logues giving  a  history  and  description  of  bells,  and  other  informa- 
tion respecting  the  same,  and  have  also  been  in  the  habit  of  adver- 
tising their  bells  in  newspapers  and  otherwise  very  extensively 
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throughout  the  country  ever  smoe  they  have  been  in  buBiness,  at  a 
cost  in  the  aggregate  for  such  advertising  of  from  (1259000  to 
tl50,000.  The  business  of  selling  bells  is  carried  on  mostly  by 
correspondence  and  not  by  personal  interviews  with  the  manufac- 
turers. The  plaintiffs  have  cast  upon  the  bells  manufactured  by 
them  (excepting  small  ones)  "  Meneelys,  West  Troy,  N.  Y" 

On  the  Ist  of  June,  1870,  the  defendants  entered  into  a  copart- 
nership for  the  purpose  of  manufjEM)turing,  at  the  city  of  Troy,  and 
selling  bells  of  every  description,  under  the  name  of  '^  Meneely  & 
Kimberly,"  and  by  the  terms  of  their  copartnership  agreement  the 
defendant  Kimberly  was  to  furnish  the  capital,  for  carrying  on  the 
business,  to  the  extent  of  (22,000,  and  perhaps  to  the  extent  of 
$25,000,  the  difference  of  three  thousand  dollars  to  be  furnished,  or 
not,  at  the  option  of  said  Kimberly.  The  defendant  Clinton  H. 
Meneely  contributed  no  money  toward  the  capital  of  said  partner- 
ship. By  the  partnership  agreement  the  firm  of  Meneely  ft  Kim- 
berly wer6  to  pay  Kimberly  for  the  use  of  the  capital  furnished  by 
him  at  the  rate  of  ten  per  cent  per  annum,  Kimberly  to  own  all  the 
real  estate  and  personal  property  purchased  or  procured  with  said 
capital  (except  such  personal  property  as  should  enter  into  and 
become  component  parts  of  the  bells  and  their  appurtenances,  and 
the  same  to  be  carefully  inventoried) ;  and  whenever,  at  any  time 
within  fifteen  years  from  the  formation  of  said  partnership,  said 
Clinton  H.  Meneely,  or  his  representatives,  should  pay  to  said  Kim- 
berly a  sum  or  sums  of  money  amounting  to  one-half  of  the  sum 
of  the  inventory,  then  the  said  real  estate  and  personal  property 
should  become  the  joint  property  of  the  copartnership.  Clinton  H. 
Meneely  has  the  privilege  of  making  payments  annually,  in  sums 
of  not  less  than  t500  each,  to  be  applied  on  the  above  until  the  full 
amount  shall  be  paid,  and  to  have  conveyed  to  him  upon  demand^ 
at  any  time  during  said  copartnership  and  upon  the  termination 
thereof,  an  estate  or  interest  in  said  real  estate  or  personal  property 
to  the  amount  of  the  money  paid  by  him.  The  said  firm,  by  the 
terms  of  said  partnership  agreement,  is  to  pay  the  taxes,  assess- 
ments, repairs,  repainting,  water  rates,  insurance,  and  other  neces- 
sary expenses  for  keeping  the  said  real  estate  and  personal  property 
so  inventoried  in  proper  order,  and  also  the  other  expenses  for  the 
management  and  support  of  the  business. 

Kimberly  was  a  brother-in-law  of  the  plaintiff,  Edwin  A.  Meneely. 
At  the  time  of  making  the  agreement  he  was  and  had  been  in  the 
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grocery,  provision  and  grain  business,  in  Troy,  and  had  no  skill 'in 
or  knowledge  of  bell  making.  Clinton  H.  Meneely  had  never  worked 
at  the  bnsiness,  but  had  such  knowledge  of  the  same  as  he  had 
picked  up  when  a  boy  about  his  father's  establishment,  and  during 
several  years  when  clerk  and  book-keeper  in  his  brothers'  office. 
He  had  not  previously,  except  ajs  clerk,  been  connected  with  the 
business,  but  had  been  in  the  army  as  major,  and  afterward  in  the 
army  clothing  business. 

Defendants,  during  the  year  1870,  prepared  and  had  printed  and 
issued  to  the  public  a  catalogue,  by  the  circulation  of  which  and 
other  advertising  the  defendants  published  themselves  throughout 
the  country  as  bell  manufacturers  at  Troy,  N.  T.,  by  the  firm  name 
of  Meneely  &  Kimberly.  The  defendants  by  such  firm  name  com- 
menced manufacturing  bells  at  their  foundry  in  Troy,  and  selling 
them  in  January,  1871.  The  defendants  cast  upon  the  bells  manu- 
factured by  them  the  words  and  letters  ^^  Meneely  &  Kimberly, 
Troy,  N.  T.^' 

The  defendants,  after  they  commenced  business  under  the  name 
of  "Meneely  ft  Kimberly,'*  and  before  the  16th  day  of  September, 
1871,  received  and  opened  six  business  letters  from  persons  in  dif- 
ferent parts  of  the  country,  which  the  defendants  supposed  and 
believed  were  intended  for  themselves,  but  which  they  perceived 
from  perusal  to  be  intended  for  plaintiffs ;  one  of  which  letters  was 
addressed  to  Messrs.  Meneely  ft  Sons,  bell  founders,  Troy,  State  of 
New  York,  and  which  the  defendants  forwarded  to  the  plaintiffs^ 
and  the  other  five  of  which  letters  were  addressed  to  the  defend- 
ants, "Meneely  ft  Kimberly,''  from  the  reading  of  which  the 
defendants  inferred  that  the  writers  supposed  that  the  defendants' 
firm  was  successor  to  the  old  Meneely  bell  foundry,  and  the  defend- 
ants, immediately  on  the  receipt  of  each  of  such  letters,  wrote  back 
to  the  authors  of  said  letters,  stating  that  the  defendants  were  a 
new  and  distinct  establishment,  and  entirely  disconnected  with  the 
plaintiflfe'  establishment  or  the  old  Meneely  bell-foundry  establish- 
ment. 

The  catalogue  issued  by  the  defendants,  in  the  order  in  which 
it  treats  of  the  different  heads  or  branches  of  bell  founding, 
and  in  the  facts  and  reasons  presented  to  the  public  on  the 
subject  of  bells,  is  in  most,  but  not  all  respects,  like  the  plain- 
tiffs' catalogues;  the  illustrations  of  bells  in  the  defendants' 
catalogue  in  most  instances  resemble  the  illustrations  in  the 
Vol.  III.  N.  Y.  Kep.  —  69 
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plaiatiffs'  catalogues,  bat  in  some  instances  are  strikingly  different 
from  the  plaintiffs',  and  were  procured  by  the  defendants  from 
independent  sonrces ;  and  in  a  cnt  of  a  bell  on  the  coTer,  and  in 
several  cuts  of  bells  inside,  the  name  and  address  '^  Meneely  & 
Kimberly,  Troy,  N.  Y.,''  appear  prominently  printed.  The  language 
used  by  the  defendants  in  their  catalogue,  in  stating  facts  and 
reasons  on  the  subject  of  bells,  is,  with  few  exceptions,  different 
from  the  language  used  in  plaintiffs'  catalogues. 

And  the  referee  found  that  the  similarity  of  defendants'  and 
plaintiffs'  catalogues,  with  the  name  of  ''  Meneely  "  upon  and  con- 
nected with  that  of  defendants',  was  calculated  to  induce  persons 
who  did  not  know  the  parties,  nor  the  difference  between  Troy  and 
West  Troy,  to  believe  that  defendants  were  the  proprietors  of  the 
"Meneely  Bell  Foundry"  carried  on  by  plaintiffs.  He  further 
found  that  the  defendants,  by  the  use  of  the  name  of  "  Meneely  "  in 
the  establishment  of  their  bell  foundry  at  Troy,  and  in  manufac- 
turing and  selling  bells  at  Troy  under  the  name  of  Meneely  and 
Kimberly,  "  expected  and  intended  to  derive  a  profit  and  advantage 
by  reason  of  the  good  reputation  and  celebrity  in  bell  founding 
given  to  that  name  throughout  the  country  by  the  said  Andrew 
Meneely  and  the  plaintiffs,"  and  that  the  use  of  the  name  of 
Meneely  did  mislead  strangers  to  the  parties  and  was  injurious  to 
plaintiffs'  business  of  beU  founding. 

There  was  no  finding  that  the  plaintiffs  had  ever  sustained  any 
damage  by  the  defendants'  conduct,  nor  that  the  defendants  had 
been  guilty  of  any  fraud,  dishonesty,  or  deceit  in  the  conduct  of 
their  business;  nor,  except  as  above  set  forth,, that  they  had  im- 
itated any  catalogue,  mark  or  device  of  the  plaintiffgf,  endeavored  to 
impose  their  bells  on  the  public  as  the  bells  of  the  plaintiffs,  or 
sought  to  convey  the  impression  that  their  foundry  was  the  foundry 
of  the  plaintiffs. 

The  referee  found,  as  conclusions  of  law,  that  Andrew  Meneely 
acquired  a  property  in  and  became  the  owner  of  the  name  "  Menee- 
ly," as  a  valuable  trade-mark  in  bell  founding ;  that  the  plaintiffs, 
under  hii  will,  succeeded  to  his  right  and  property  in  that  name  as 
such  trade-mark ;  that  by  their  performance  of  the  obligations  im- 
posed on  them  by  the  will,  and  by  the  defendant  Meneely's  accept- 
ance of  the  benefits  and  property  bequeathed  him  thereby,  and  by 
the  plaintiffs'  continual  use  of  said  name  as  a  trade-mark  since  the 
father's  death,  the  plaintiffs  became  and  remain  the  owners  of  and 
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entitled  to  use  the  name  of  ^'Meneely''  as  their  trade-mark  in  bell 
founding,  to  the  exclusipn  of  the  defendants,  and  that  the  defendants 
haye  no  right  to  use  that  n^ne  in  that  business  at  Troy  to  the  injury 
of  the  plaintiffs,  and  that  they  desist  and  refrain  therefrom,  and 
that  an  injunction  issue  accordingly. 

Irving  Browne^  for  appellants.  There  is  no  finding  that  the  de- 
fendants have  been  guiUy  of  any  fraud,  dishonesty,  or  deceit  in  the 
conduct  of  their  business.  This  in  law  is  conclusive  of  their  inno- 
cence. Corwin  v.  Daly,  7  Bosw.  233 ;  Wotherspoon  v.  Ct^rrie,  23  L. 
T.  Rep.  443 ;  Candee  t.  Deere,  5  Am.  142. 

Courts  have  no  authority  to  restrain  a  man  from  honestly  using  his 
own  name  in  his  own  business,  although  that  name  and  business 
shall  be  identical  witl^  the  name  and  business  of  other  parties  pre- 
viously domiciled  and  at  work  in  the  same  locality.  Amoskeag 
Manuf.  Go.  v.  Spear,  2  Sandf.  607 ;  Sykes  v.  Syhes,  3  B,  &  0.  541 ; 
Croft  V.  Day,  7  Beav.  84;  Rodgers  v.  Notoill,  5  Man.,  Gr.  &  Sc.  109; 
Holloway  v.  Holloway,  13  Beav.  209 ;  Burgess  v.  Burgess,  17  Eng. 
L.  &  E.  257 ;  Clarh  v.  Clarh,  25  Barb.  79 ;  Edelsten  v.  Edelsten,  1 
De  G.,  J.  &  S.  185 ;  Howe  v.  Howe  Machine  Co^  50  Barb.  236 ;  Faher  v. 
Fctber,4Q  id.  357;  Schweitzer  y.  Atkins,  46  L.  J.  Rep.  (37  N.  S.) 
847 ;  Stonebraker  v.  Stonebraker,  33  Md.  252;  James  v.  James,  L.  R. 
13  Eq.  Cas.  421 ;  Brown  on  Trade-marks,  143,  329,  402,  403. 

There  is  nothing  in  the  will  of  Andrew  Meneely,  and  the  defend- 
ant Meneely^s  acceptance  of  the  benefits  provided  for  him  by  it, 
that  prohibits  the  defendants  from  carrying  on  the  t)U8iness  of  bell 
founding  at  Troy  in  the  name  of  Meneely  &  Kimberly.  Howes  v. 
Searing,  6  Bosw.  354;  White  v.  Jones,  1  Abb.  N.  S.  328;  Dayton  v. 
Wilkes,  17  How.  510;  Stephens  v.  DeCouto,  7  Robt  343 ;  CantweU 
V.  Lye,  17  Ves.  Jr.  335 ;  Chappel  v.  Brockway,  21  Wend.  169 ;  Boss 
V.  Sadgbeer,  id.  166. 

Edgar  L.  Fursman,  for  respondents.  By  his  acquiescence  in  the 
terms  of  his  father's  will,  and  his  acceptance  from  the  plaintiffs  of 
his  support  and  education,  and  the  legacy  of  $3,000,  the  payment 
whereof  was  made  a  charge  upon  them,  the  defendant  Clinton  H. 
Meneely  is  estopped  in  equity  fi'om  appropriating  to  himself  any 
portion  of  the  good  will  of  his  father's  business,  which,  by  reason 
of  skill,  industry  and  fair  dealing,  has  become  attached  to  the  name 
"  Meneely.''    Story  on  Part,  §§  99, 100 ;  Shaphy  v.  Abbott,  42  N.  Y. 
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443 ;  Allen  v.  Roosevelt,  14  Wend.  100 ;  Jackson  v.   Ireland,  3 
id.  99. 

The  name  ^'Meneely^'  is  the  plaintdfb'  trade-mark,  and  the 
defendants'  use  of  it  in  their  firm  style  at  Troy  is  an  infringement 
of  the  plaintifEs'  rights  in  this  respect  Amoskeag  Manuf,  Co.  t. 
Spear,  2  Sandf.  599 ;  Burnett  v.  Phalon,  3  Keyes,  596 ;  Fetridge  v. 
Wells,  13  How.  385 ;  Stokes  v.  Landgraff,  17  Barb.  608 ;  Patridge  v. 
MencJc,  1  How.  App.  Cas.  558 ;  Oong.  and  Emp.  Spring  Co.  t.  High 
Rock  Cong.  Spring  Co.,  57  Barb.  526;  S.  C,  10  Abb.  N.  S.  348; 
Newman  y.  Alvord,  51  N.  Y.  189.  That  the  name  "Meneely" 
is  that  of  one  of  defendants  does  not  change  the  rights  of  the 
parties.  Churton  y.  Douglas,  Johns  (Eng.  Chan.)  176;  3  Mod. 
361 ;  Davis  y.  Kendall,  2  B.  I.  566  ;  Ainsworth  y.  Walmsley,  44 
L.  J.  252 ;  Sykes  y.  Sykes,  3  B.  &  G.  541 ;  Leather  Cloth  Co.  v. 
Am.  Leather  Cloth  Co.,  The  Jurist,  yol.  11,  p.  517 ;  Perry  v.  Trus- 
jut,  6  Beay.  66 ;  Stonebraker  y.  Stonebraker,  33  Md. ;  3  Annalea 
de  la  Prop.  (French)  125;  Brown  on  Trade-marks,  146;  Taylor 
y.  Taylor,  23  Eng.  L.  &  Eq.  281 ;  Croft  y.  Day,  7  Beav.  84 ; 
Howe  y.  Howe  Machine  Co.,  50  Barb.  236 ;  Hohtiss,  Booth  &  Hayden 
y.  Holmes,  Booth,  etc.,  Manuf.  Co.,  37  Conn.  278  ;  Burgess  y.  Burgess, 
17  Eng.  L.  &  Eq.  257;  Holloway  v.  Holloway,  13  Beav.  209; 
Schweitzer  y.  Atkins,  46  L.  J.  R.  (37  N.  S.)  847 ;  Rogers  y.  Nowill,  5 
Man.,  Gr.  &  Scott,  109  ;  Laws  1863,  ch.  209. 

That  the  firm  name  of  defendants  is  not  precisely  the  same  as 
that  of  plaintijQfs  does  not  affect  the  question.  The  injury  and 
remedy  are  the  same.  Clark  y.  Clark,  25  Barb.  76 ;  Brooklyn  White 
Lead  Co.  y.  Masury,  id.  416 ;  Amoskeag  Manuf.  Co.  y.  Spear,  supra. 

MiLLBB,  P.  J.  The  plaintiffs  claim  that  the  use  of  the  defend- 
ants' firm  name  of  '^  Meneely  &  Kimberly "  in  conducting  their 
business  of  bell  founding,  in  the  city  of  Troy,  is  an  infringement 
upon  the  plaintiffs'  right  to  use  the  name  of  '' Meneely"  as  a 
tnide-mark  in  their  business  at  West  Troy,  which  was  established 
by  the  father  of  the  plaintiffs  and  of  the  defendant,  '^  Meneely,"  and 
the  plaintiffs  themselves  in  the  same  business,  and  has  become  a 
trade-mark  of  great  celebrity  and  value.  The  law  favors  the  pro- 
tection to  manufacturers  of  any  trade-mark,  name  or  symbol,  which 
distinguishes  their  goods  from  others  so  far  as  the  ownership  is  con- 
cerned, and  will  interpose  its  strong  arm  to  restrain  those  who 
attempt  to  appropriate  this  species  of  property,  by  fraud  or  improper 
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practices,  to  the  detriment  or  injnry  of  others  who  have  acquired 
a  right  to  the  same. 

In  the  case  at  har,  the  defendants  have  not  used  the  firm  name 
of  the  plaintiffs  or  any  name  hy  which  it  has  been  heretofore  known 
or  designated,  but  the  name  of  ^^  Meneely  &  Kimberly/'  as  consti- 
tuting a  copartnership  while  engaged  in  the  same  business  as  the 
plaintiffs  have  for  a  long  period  of  time  carried  on.  'The  objection 
is  to  the  employment  of  the  name  of  "Meneely"  in  connection 
with  the  same  business  as  the  plaintiffs,  at  the  place  where  the 
defendants  are  located,  which^is  the  city  of  Troy,  on  the  opposite 
side  of  the  Hudson  river  from  where  the  plaintiffs  are  situated. 

Although  the  complaint  alleges  that  the  defendants  established  a 
bell  foundry  with  the  intention  to  injure  the  plaintiffs  and  deceive 
the  public,  the  referee  does  not  find  any  such  intent,  or  that  the 
defendants  were  guilty  of  any  fraud,  dishonesty  or  deceit  It  is  true 
he  finds  that  the  defendants  expected  and  intended  to  derive  profit 
and  advantage  from  the  use  of  the  name  employed,  and  that  the 
name  of  "  Meneely '^  was  calculated  to  and  did  mislead  persons  not 
personally  acquainted  with  the  parties  or  the  several  localities,  and 
is  injurious  to  the  plaintiffs'  business  of  bell  making  ;  but  no  inten- 
tional wrong  is  attributed  to  the  defendants.  As  there  was  no  bad 
intent  found  as  a  matter  of  fact,  the  use  of  the  name  must  neces- 
sarily have  been  innocent.     Cortuin  v.  Daly,  7  Bosw.  233. 

The  question  then  arises  whether  the  defendants  are  liable  to  be 
enjoined  withoat  having  done  any  wrongful  act,  and  merely  because 
they  assumed  to  use  the  name  of  one  of  them  in  connection  with  a 
fbusiness  in  which  the  ancestor  of  that  defendant  and  of  the  plain- 
tiffs had  been  engaged,  and  which  by  a  life  of  industry  and  toil,  and 
by  skill,  he  had  made  profitable,  and  an  invaluable  inheritance  for 
his  posterity. 

The  right  to  the  enjoyment  of  a  good  name,  personally  or  in  con- 
nection with  a  business  established  by  the  labor  and  integrity  of  an 
ancestor,  is  an  inestimable  privilege,  which  cannot  be  too  highly 
prized.  As  a  general  rule,  every  individual  is  entitled  to  the  full 
benefits  and  advantages  which  such  a  privilege  confers,  and  should 
not  be  deprived  of  the  same  by  the  interference  of  the  courts,  except 
in  extraordinary  cases  and  for  the  most  cogent  of  reasons.  Nor  does 
there  appear  to  be  any  justice  or  equity  in  allowing  some  members 
of  a  family,  whose  paternal  name  and  business  reputation  has  been 
transmitted  to  them,  to  enjoy  an  entire  monopoly  of  its  fruits  to 
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the  ezclasion  of  others.  The  defendant  Olinton  H.  Meneely 
claimed  the  right  to  profit  from  the  name  which  he  inherited  and 
the  good  reputation  which  his  father  had  earned  in  the  business  of 
bell  founding.  He  was  open  and  aboTC  board  in  declaring  his 
intention  thus  to  derive  adyantage,  and  formed  a  copartnership 
and  conducted  his  business  with  the  expectation  and  belief  that 
profit  would  accrue  to  him  by  reason  of  the  good  name  and  celeb- 
rity which  had  attended  his  lather's  successful  career. 

I  am  inclined  to  think  that  in  this  respect  he  committed  no 
wrong,  and  that  he  had  a  perfect  rig]^t  to  use  his  own  name  in  his 
own  business,  even  although  that  name  was  the  same  as  the  one 
ufi^d  by  the  plaintiffs  and  the  business  precisely  of  the  same  char- 
acter. It  would,  it  seems  to  me,  be  extremely  inequitable  to  allow 
some  members  of  a  family  to  deprive  others  of  the  rights  acquired  by 
a  common  inheritance,  and  to  say  that  the  family  name  should  not 
be  employed  by  one  because  it  might  interfere  with  others  —  in 
other  words,  to  deprive  a  man  of  the  right  to  earn  a  livelihood  in 
the  name  of  his  father  and  in  the  pursuit  of  the  only  business  which 
that  father  had  been  engaged  in  or  the  son  had  been  instructed  to 
follow. 

The  law  does  not  sanction  any  such  injustice,  and  so  far  as  I 
have  been  able  to  discover,  none  of  the  reported  cases  go  to  the 
extent  of  holding  that  a  court  of  equity  will  interfere  to  prevent 
the  use  of  a  family  name  in  the  pursuit  of  a  lawful  business  under 
circumstances  similar  to  those  which  are  presented  in  the  case  at 
bar.  In  most  of  the  cases,  and  I  am  inclined  to  think  there  is  no 
exception  to  this  rule,  the  power  of  the  court  has  only  been  inter-  -. 
posed  where  there  has  been  fraud  or  deceit  practiced,  or  where  some 
false  or  fraudulent  device  has  been  employed  to  Injure  and  interfere 
with  the  business  of  another  and  to  impose  upon  the  public.  A 
brief  reference  to  some  of  the  leading  cases  which  are  relied  upon 
will,  I  think,  sustain  this  view.  In  Syhes  v.  Syhes^  3  B.  &  0.  541, 
the  action  was  to  restrain  the  defendant  from  the  use  of  the  words 
^  Sykes'  Patent^'  in  the  manufacture  of  powder  flasks.  The  declar- 
ation alleged  fraud  and  deceit  The  plaintiff  had  a  patent  which 
had  been  adjudged  invalid  on  account  of  a  defect  in  the  specifica- 
tion ;  but  the  plaintiff  afterward  continued  to  use  the  same  mark 
on  his  manufactured  articles.  The  defendants  imitated  his,  plain- 
tiff's stamp,  and  the  goods  were  sold  by  retailers  as  articles  manu- 
factured by  plaintifll    A  verdict  for  the  plaintiff  was  sustained 
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upon  the  ground  that  the  substance  of  the  declaration  was  proved, 
and  that  the  goods  were  sold  for  the  express  purpose  of  being  resold 
as  goods  of  the  plaintiff's  manufacture.  The  case  was  not  analo- 
gous to  the  one  at  bar,  for  it  showed  the  entire  appropriation  ver- 
batim of  a  trade-mark,  and  was  decided  upon  the  ground  that  there 
was  fraud. 

In  Croft  V.  Day,  7  Beav.  84,  the  defendant,  Day,  having  obtained 
the  consent  of  one  Martin  to  use  his  name,  set  up  the  trade  of  a 
blacking  manufacturer,  with  labels  having  a  general  resemblance  to 
those  of  the  original  firm  of  Day  &  Martin,  whom  the  plaintiff . 
represented.  The  defendant  was  a  nephew  of  Day,  one  of  the  mem- 
bers of  the  old  firm,  who  was  deceased,  and  the  Master  of  the  rolls 
held,  that  while  the  defendant  had  a  right  to  the  use  of  his  name, 
he  had  no  right  to  use  it  at  the  expense  of  Day's  estate,  or  in  such 
a  way  as  to  deceive  and  defraud  the  public,  and  to  obtain  for  him- 
self, at  their  expense,  an  undue  and  improper  advantage.  The 
fraud  in  this  case  was  quite  manifest,  not  only  in  using  the  name 
of  Martin,  who  was  not  a  member  of  the  firm,  and  the  imitation  of 
labels  of  the  old  firm,  but  in  substituting  Holborn  Hill  for  High 
Holbom,  both  meaning  the  same  street,  as  the  place  of  business 
of  Day. 

In  Holloway  v.  ffoUoway,  13  Beav.  209,.  the  plaintiff  sold  a  medi- 
cine as  "  HoUoway^s  Pills,"  and  the  defendant,  his  brother,  Henry 
Holloway,  commenced  selling  pills  as  "H.  HoUoway's  Pills,"  in 
boxes  similar  to  the  plaintiff's,  with  a  view  of  passing  off  his  pills  as 
plaintiff's.  It  appeared  that  the  defendant  had  given  the  printer 
copies  of  plaintiff's  directions,  papers,  etc.,  with  the  design  of  imi- 
tating them,  and  the  decision  was  placed  upon  the  ground  that  the 
defendant  intended  to  deceive  the  public  and  make  them  believe 
that  he  was  selling  the  plaintiff's  pills. 

In  Burgess  v.  Burgess,  17  Eng.  Law  &  Eq.  257,  an  injunction 
was  refused  as  to  the  use  of  the  name  of  an  article,  and  the  doctrine 
is  laid  down  that  where  two  persons  have  the  same  name,  it  does 
not  follow  that  because  the  defendant  sells  goods  under  his  own 
name,  and  the  plaintiff  has  the  same  name,  that  he  is  selling  them 
as  the  goods  of  the  plaintiff. 

Without  examining  particularly  all  the  English  cases,  I  think  it 
may  be  said  that  in  none  of  them  is  a  party  restrained  flrom  the 
use  of  his  own  name,  unless  that  party  is  brought  within  the  rule 
already  laid  down.    See  Rodgers  v.  Norvill,  0.  B.,  5  Man.,  Gr.  &  Scott» 
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109 ;  Tayhr  v.  Taylor,  23  Eng.  L.  &  Eq.  281 ;  Perry  y.  TruefiU,  6 
Beay.  66;  Schweitzer  v.  Atkins,  ^6  Eng.  L.  J.  B.  Ch.  (37  N.  S.)  847. 
The  same  remarks  wiU  apply  to  the  American  cases^  and  the  right 
to  use  the  name  of  a  person^  although  it  was  the  same  as  another, 
has  heen  upheld. 

In  Clark  y.  Clark,  25  Barb.  77^  a  party  was  restrained  from  using 
the  same  trade-mark  as  another,  but  it  was  said  that  two  persons 
of  nearly  the  same  name  being  engaged  in  the  same  business,  each 
had  the  undoubted  right  to  use  his  own  name,  and  to  describe  the 
article  which  he  sells  by  his  well-known  name. 

In  Faber  y.  Faber,  49  Barb.  357,  an  injunction  was  dissolyed  re- 
straining the  defendant  from  using  his  own  name,  although  it  was 
the  same  as  the  plaintiffs,  and  it  was  said  by  Suthsbland,  J.,  that 
'Mt  is  easy  to  see  that  this  circumstance  may  be  an  injury  to  the 
plaintiff,  but  the  defendant,  Faber,  has  a  right  to  use  his  own  name,'' 
*  *  •  "  and  any  injury  which  the  plaintiff  has  suffered,  or  may 
suffer,  by  such  use  of  the  defendant  Faber's  name  merely,  must  be 
yiewed  as  an  injury  without  a  remedy." 

In  Howe  y.  Howe  Machine  Co.,  50  Barb.  236,  an  injunction  was 
dissolyed  restraining  the  defendant  from  the  use  of  the  plaintiff's 
name.  It  was  said  by  one  of  the  judges  that  the  surname  could 
not  be  used  in  such  a  way  $ks  to  deceiye  the  public,  and  deprive  the 
plaintiff  of  the  benefit  of  the  notoriety  which  his  machines  had 
gained,  and  another  concurred,  upon  the  ground  that  there  was  no 
fraud  upon  the  plaintiff  in  the  use  of  the  name.  In  Stonebraker  v. 
Stonebraker,  33  Md.  252,  the  evidence  of  an  intent  to  deceive  was 
manifest,  and  the  defendants  enjoined  from  manufacturing  or  imi- 
tating the  plaintiff's  medicines,  and  from  counterfeiting  his  labels, 
marks,  etc.,  but  no  restraint  was  put  upon  the  use  of  Stonebraker's 
name.  In  Holmes  v.  Holmes,  37  Conn.  278,  there  was  also  a  question 
of  fraud  as  well  as  an  element  of  a  contract  or  an  estoppel. 

While  there  are  cases  where  the  appropriation  of  a  trade-mark 
which  misleads  the  public  will  demand  the  granting  of  an  injunc- 
tion (Amoskeag  Manuf.  Co.  y.  Spear,  2  Sandf.  599),  I  am  not  prepared 
to  assent  to  the  doctrine  that  fraud  or  a  wrongful  intent  is  t.o  be 
presumed  from  the  mere  fact  of  using  one's  own  name,  which  is  the 
same  as  that  of  another,  or  that  a  person  cannot  do  so  where  there 
is  even  a  tendency  to  injure  another  or  to  impose  upon  the  public. 
The  true  rule  is  well  stated  in  Wolfe  v.  Burke,  7  Lans.  151-156,  by 
GiLBEBT,  J.,  who  remarks:   '^  A  man  cannot  make  a  trade-mark  of 
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his  name,  to  the  exclasion  of  a  like  nse  of  it  by  another  who  bears 
the  same  name,  if  the  nse  by  the  latter  is  fair  and  unaccomj^anied 
by  any  contrivance  to  deceive/'  Brown  on  Trade-marks,  at  page 
143,  lays  down  the  following  doctrine:  "The  rule  is,  that  a  man 
cannot  turn  his  name  into  a  trade-mark.  Any  other  rule  would 
lead  to  the  most  absurd  consequences.  There  are  several  dicta  the 
other  way;  but  they  must  be  attributed  to  a  loose  habit  of  speech, 
or  a  want  of  acquaintance  with  the  indispensable  requisites  of  the 
technical  mark.''  See,  also,  pages  246  and  314,  and  pages  329,  402, 
403,  where  numerous  cases  are  cited  which  sustain  this  position. 

In  the  cases  cited  the  degree  of  similarity  and  the  imitations  were 
far  more  apparent  and  distinct  than  in  the  case  at  bar,  and  it  is 
worthy  of  observation  and  especial  attention,  that  here  the  defend- 
ants only  employed  the  surname  of  one  of  them,  which  one  alone  is 
of  the  same  character  as  the  plaintiffs',  or  bears  any  similarity  to 
their  name  or  any  of  the  various  cognomens,  some  forty  in  all,  by 
which  they  have  been  designated  by  their  numerous  business  corre- 
spondents. It  would  be  a  far-reaching  extension  of  the  powers  of  a 
court  of  equity,  to  grant  an  injunction  which  would  protect  the 
plaintiffs  in  the  use  of  all  the  different  names  by  which  they  have 
been  in  the  habit  of  being  addressed  by  their  customers.  There  is 
no  adjudged  case  which  has  protected  trade-marks  ix>  such  an 
extent,  or  even  struck  out  the  name  of  a  single  member  of  a  firm 
becauRe  it  was  similar  to  another  engaged  in  the  same  business. 
The  partnership  name  here  was  "  Meneely  &  Kimberly,"  and  the 
plaintiffs'  firm  name  '^  E.  A.  &;  G.  B.  Meneely,"  and  there  is  no  such 
resemblance  as  would  of  itself  either  tend  to  deceive  the  public  or 
indicate  a  fraudulent  purpose.  The  name  of  "Meneely"  could  not 
have  been  used  with  apparently  less  design  to  commit  a  fraud, 
unless  Eimberly's  name  was  placed  ahead  of  it,  which  I  think  was 
not  required. 

The  location  of  the  defendants'  business  at  Troy  was  not  of  itself 
evidence  of  an  attempt  to  deceive  the  public,  or  an  interference  with 
plaintiffs'  rights.  It  was  in  a  different  city  and  county,  across  a 
river,  some  distance  from  plaintiffs'  and  the  center  of  a  manufactur* 
ing  business  of  various  kinds,  where  there  was  a  market  for  this 
kind  of  manufactured  property  and  where  at  least  one  other  bell 
foundry  was  in  existence.  If  the  defendants  had  no  right  to  locate 
at  Troy,  then  it  would  be  difficult  to  prescribe  the  limits  within 
which  they  could  establish  a  business.    If  distance  is  to  be  consid- 
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eredy  then  they  might  be  driven  not  only  fi-om  the  immediate  vicin- 
ity of  the  plaintiffs,  but  beyond  the  limits  where  the  name  of 
Meneely  was  known  or  had  acquired  a  reputation. 

The  referee  has  found  that  the  catalogue  issued  by  the  defend- 
ants, in  the  order  in  which  it  treats  of  bell  founding  and  other  mat- 
ters, is  in  most  if  not  all  respects  like  the  plaintiffs'  catalogue,  and 
the  illustrations  in  most  instances  resemble  but  in  some  instances 
are  strikingly  different,  and  that  the  language  is  different  The 
similarity  is  certainly  not  very  marked,  and  not  so  distinct  as  to 
make  it  appear  that  there  was  an  intention  to  appropriate  the  plain- 
tiffs' work  for  the  benefit  of  the  defendants.  In  presenting  a  subject 
of  this  character,  and  a  business  of  the  same  nature,  it  is  not  diffi- 
cult to  see  that  there  must  necessarily  be  strong  resemblances  in 
many  points,  and  hence  it  is  not  entirely  clear  that  an  infringement 
has  been  made  upon  the  plaintiffs'  rights  in  this  respect 

That  the  illustrations  of  bells  are  similar  is  by  no  means  strange, 
as  they  are  very  much  alike  in  most  of  their  leading  features,  and 
it  is  not  claimed  that  the  plaintiffs  enjoyed  an  exclusive  right  to 
manufacture  any  of  the  various  kinds  of  bells  of  which  illustra- 
tions are  given,  as  against  other  persons  engaged  in  the  same  kind 
of  business.  It  would  be  impracticable  to  illustrate  certain  kinds 
of  bells  which  are  alike,  without  marked  resemblance.  Take,  for 
instance,  the  great  bell  of  Moscow,  which  must  necessarily  be  alike 
in  order  to  present  an  accurate  representation  of  the  same.  The 
same  remark  will  apply  to  most  kinds  of  church  as  well  as  other 
bells.  But  the  plaintiffs  claim  nothing  in  their  complaint  on  this 
account  They  do  not  allege  any  imitation  of  plaintiffs'  trade-mark 
by  impressing  or  marking  the  same  upon  the  defendants'  bells,  nor 
any  imitation  of  the  plaintiffs'  catalogues,  or  ask  relief  for  any  such 
reason.  In  fact  a  catalogue  or  advertisement  cannot  constitute  a 
trade-mark.     Candee  v.  Deerey  54  111.  439. 

The  plaintiffs'  counsel  insists  that  Clinton  H.  Meneely,  by  the 
acceptance  of  the  benefits  and  acquiescence  in  the  terms  of  his 
father's  will,  is  estopped  in  equity  from  appropriating  the  reputa- 
tion founded  on  the  good  will  of  his  father's  business  for  his  own 
benefit  There  is  quite  a  distinction  between  appropriating  the 
good  will  of  the  business  of  a  deceased  father  carried  on  at  a  par- 
ticular locahty,  and  enjoying  the  benefit  of  his  name  and  reputa- 
tion as  a  man  of  skill  and  fair  dealing  in  the  business  in  which  he 
was  engaged.    And  there  is,  in  my  opinion,  nothing  in  the  language 
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of  the  will  which  confers  upon  the  plaintiffs  the  exclusive  use  of 
the  name  of  Meneely  in  the  business  of  bell  founding,  or  which 
precludes  the^  defendant  Meneely  from  engaging  in  the  same  kind 
of  business  in  another  locality.  It  should  be  a  clear  and  explicit 
provision^  which  would  preclude  a  child  from  the  enjoyment  of  his 
father's  name  and  fame,  and  from  earning  a  livelihood  within  the 
limits  where  such  reputation  was  known  and  acknowledged.  No 
such  condition  is  made  in  the  will  by  which  Olinton  H.  Meneely 
surrendered  any  right  which  he  had  by  the  acceptance  of  the  be- 
quests made  for  his  benefit,  nor  is  any  such  intention  manifested 
by  the  testator.  The  bequest  to  Clinton  was  unconditional  and 
without  any  restriction  upon  him.  In  fact,  he  was  at  the  time  of 
his  father's  decease  an  infant,  and  it  does  not  appear  that  the  pro- 
vision in  his  behalf  was  any  more  than  an  equal  share  of  the  large 
and  valuable  property,  most  of  which  he  had  given  to  the  plaintiffs. 
The  intention,  therefore,  to  confine  the  use  of  the  testator's  name 
to  the  plaintiffs  is  not  supported  by  evidence,  and  is  not  to  be  in- 
ferred from  the  facts  and  circumstances  presented.  Even  if  the 
testator  had  a  right  to  confer  the  exclusive  right  to  the  use  of  his 
own  individual  name,  it  may  well  be  doubted  whether  his  proprie-^ 
torship  extended  so  far  as  to  prevent  his  son  from  the  fair  and  hon- 
est employment  of  his  own  name  in  the  prosecution  of  a  lawful  busi- 
ness in  the  manufacture  of  bells.  As  long  as  no  fraud  or  deceit 
was  practiced,  or  false  or  fraudulent  devices  resorted  to,  so  as  to 
directly  interfere  with  the  plaintiffs'  business,  or  to  deceive  and  de- 
fraud the  public,  the  defendants  were  justified  and  cannot  be  re- 
strained by  the  interposition  of  a  court  of  equity. 

The  referee  was  clearly  in  error  in  his  conclusion,  and  the  judg- 
ment must  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 

the  event 

Judgment  reversed. 

NOTB.— The  foUowing  oases  also  bear  upon  the  question  of  the  right  of  a  person  to 
me  his  own  name  in  business  in  fraud  and  to  the  injury  of  another : 

Wothmtapofm  y.  Carrie,  28  L.  T.  Rep.  448.  An  injunotion  granted  by  the  V io»-Ghancel- 
lor  was  dissolved,  the  court  holding  that  the  defendants  were  entitled  to  manufaoture 
staroh  at  Qreenfield,  and  doing  so,  to  describe  their  goods  as  made  there,  and  them- 
■elyes  of  that  place ;  that  even  if  they  had  chosen  that  place  for  their  works  expressly 
because  the  name  had  become  known  in  the  market,  and  with  the  intention  of  Intro- 
ducing that  name  as  part  of  the  description  of  themselves  and  their  goods,  it  was  open 
to  them  to  do  so,  although  the  plalntiib  had  previously  established  themselves  there 
in  the  same  business,  and  their  goods  had  acquired  a  good  reputation  under  the  name 
of  "  Greenfield  Starch.'*    See  also  Oandee  v.  Deere^  54  m.  480 ;  5  Am.  Sep.  125. 

In  Ainsioorth  v.  Walmaey^  44  L.  J.  Bep.  268,  Yioe- Chancellor  Wood  held  that  a  man's 
own  name  may  be  his  trade-mark,  and  upheld  the  designation,  "  Alnsworth's  Thread," 
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■B  such,  the  plaintiff  belnff  an  extensive  manufaoturer  of  thread,  and  his  goods  being 
well  known  in  the  marlcet  by  that  name. 

TayUfT  y.  Taylor^  28  Bng.  Law  and  Bq.  281.  Upon  a  motion  for  injunction  it  appeared 
that  plaintiff  'a  thread  labeU  were  marked  **  Taylor's  Persian  Thread,'*  and  upon  the 
opposite  side  of  the  reel  or  spool  the  mark  was,  **  J.  &  W.  Taylor,  six  oord."  Defend- 
ant's thread  labels  were  on  one  side  **  Taylor's  Persian  Thread,"  on  the  other,  **■  Sam 
Taylor."  In  some  respeots  the  labels  were  similar,  in  others  unlike.  The  injunction 
was  granted. 

Schtoeitier  y.  Atkins,  46  L.  J.  Uep.  (87  N.  S.)  817.  Plaintiff  Schweitzer  sold  a  preparation 
of  cocoa  labeled  **  Schwitzer's  Cocoatina."  Defendant  Atkins,  who  had  been  in  plain- 
tiff 's  employ,  set  up  business  in  partnership  with  a  man  named  Schweitxer  and  sold  a 
similar  preparation  of  cocoa  which  they  called  **  Caoaotine,"  and  labeled  **Otto 
Schweitzer,  Atkins  &  Co."  There  was  a  general  resemblance  between  the  packages 
put  up  by  plaintiff  and  defendants.  An  injunction  was  granted.  Burgeu  y.  Burgem 
was  called  a  strong  decision  by  the  court. 

Sykes  v.  Sjfices^  8  B.  &  C.  541.  Plaintiff  *s  father  obtained  a  patent  upon  a  powder 
flask  which  was  afterward  declared  invalid.  The  father  and  plaintiff  manufactured 
the  flasks,  marking  them  ''  Sykes'  Patent."  Defendant  made  flasks,  marking  them  In 
the  same  manner,  and  retailers  sold  the  flasks  as  plaintiff 's  manufacture.  A  yerdiot 
in  favor  of  plaintiff  was  upheld. 

Leather  Ooth  Co.  v.  American  Leather  Cloth  Co,^  11  Jur.  Rep.  SlAi  It  was  held  by 
Lord  Slingsdowv  that  a  tmder  may  mark  his  own  manufacture  either  by  his  name  or 
by  using  any  symbol  or  emblem ;  and  if  such  8yml>ol  or  emblem  comes  by  use  to  be 
recognized  in  trade  as  the  mark  of  the  goods  of  such  trader,  no  other  trader  has  a 
right  to  stamp  it  upon  his  goods  of  a  similar  description. 

ChwrUm  y.  DougloM^  1  Johns.  (Bng.  Ch.)  174.  Upon  the  dissolution  of  a  partnership 
which  bad  been  carried  on  for  a  considerable  time  by  John  Douglass  and  others  as 
stuff-merchants,  under  the  style  or  firm  of  ''John  Douglass  &  Company,"  John  Doug- 
lass assigned  all  his  shares,  rights  and  interest  in  the  business  and  the  good  will  thereof 
to  his  late  partners  and  another,  who  thereupon  proceeded  to  carry  on  the  business 
under  a  new  style  or  firm,  consisting  of  their  own  names,  with  the  addition  of  the 
words,  "'late  John  Douglass  &C^."  Upon  bill  filed  by  them,  John  Douglass  was  re- 
strained by  injunction  from  resuming  or  carrying  on  the  business  of  a  stuff-merchant 
at  or  in  the  immediate  neighl>orhood,  either  alone  or  in  partnership  with  any  other 
persons  whatsoever  under  the  style  or  firm  of  "John  Douglass  ft  Co.,"  or  In  any  other 
manner  holding  out  that  he  was  carrying  on  the  business  of  a  stuff-merchant  in  con- 
tinuation of  or  in  succession  to  the  business  carried  on  by  the  late  firm  of  John 
Douglass  &  Co. 

In  Sioruijraker  v.  Stonebraker^  88  Md.  282,  the  plaintiff  was  engaged  in  the  manufacture 
of  certain  medicines  and  preparations  which  became  known  to  the  trade  as  "  Stone- 
braker's  Medicines,"  and  *'  Stonebraker's  Preparations."  The  defendants  associated 
with  themselves  a  brother  of  the  plaintiff,  whose  name  was,  of  course,  Stonebraker, 
and  began  the  manufacture  of  the  sam6  kind  of  medicines  and  preparations,  l>earing 
the  same  name.  It  was  found  as  a  conclusion  of  fact,  that  two  of  the  defendants  had 
employed  the  third  for  no  other  reason  than  that  his  name  was  Stonebraker,  and 
because  they  believed  that  inasmuch  as  he  bore  that  name  they  could  deceive  the 
public  as  to  the  origin  of  their  goods.  The  court  held  that  defendant  Stonebraker 
had  no  right  to  lend  or  sell  his  name  to  perpetrate  an  injury  upon  his  brother,  and  a 
fraud  upon  the  public. 

See  also  article  in  9  Alb.  Law  Jour.  888,  upon  this  subject.  —  Rbp. 
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BoNiffSLL  y.  Wheeleb  et  al,  appellants. 

Joinder — ofeaiues  of  action.     Code,  §  167.   Oause  of  aeUon  —  uhat  cueignabU, 

In  actions  by  plaintifEs,  one  as  original  creditor  of,  and  the  other  as  assignee 
of,  a  claim  dae  from  a  corporation  formed  under  the  general  act  (Laws  1848, 
chap.  40)  against  the  trustees  of  such  corporation,  the  complaint  alleged : 
1st,  that  the  trustees  omitted  to  make,  etc.,  a  report  within  twenty  days 
after  January  1, 1870,  pursuant  to  §  12  of  the  act,  whereby  the  trustees 
became  liable  to  pay  plaintiffs'  claims ;  2d,  that  the  trustees  made,  etc.,  a 
false  and  fraudulent  report  on  January  18,  1870,  whereby  they  became 
liable  to  pay  plaintiffs'  claims  under  §  16 ;  8d,  that  prior  to  the  organization 
of  the  corporation  the  trustees  entered  into  a  conspiracy  fraudulently  to 
have  the  lands  of  a  company  in  which  the  trustees  were  intkrested  conveyed 
to  the  corporation  of  which  they  were  trustees  at  an  exorbitant  price,  etc., 
whereby  the  trustees  became  liable  to  pay  plaintiffs'  claims.  Upon  demur- 
rer Tield,  that  the  first  and  second  causes  of  action  were  properly  united 
(Code,  g  167,  subd.  2),  were  not  inconsistent  with  each  other,  and  might 
(Code,  §  167,  subd.  1)  arise  out  of  the  same  transaction. 

The  complaint  alleged  that  the  defendants  made  the  false  report,  a  copy  of 
which  was  stated  to  be  annexed  and  to  be  the  only  one  made.  The  annexed 
copy  contained  the  names  of  only  part  of  the  defendants.  HM,  that  the 
copy  report  negatived  the  statement  that  the  defendants  (all)  signed  the 
report ;  a  demurrer  did  not  establish  such  to  be  the  fact,  and  the  complaints 
were  demurrable  for  misjoinder  of  causes  of  action  under  Code,  §  167. 

Held,  also,  that  the  causes  of  action  against  the  trustees  in  question  were 
assignable. 

Appeals  from  orders  made  by  Mr.  Justice  Bookes  oyermling  the 
defendants'  demurrers,  in  each  of  the  following  actions,  to  the 
amended  complaints  therein. 

The  actions  were  four  in  number.  The  first  was  brought  by 
Samuel  Bonnell,  Jr.,  against  George  M.  Wheeler,  Chester  Griswold 
and  Jacob  W.  Hoysradt,  impleaded  with  others ;  the  second  was 
brought  by  Eli  W.  Blake  against  the  same  defendants,  impleaded; 
the  third  was  brought  by  Samuel  Bonnell,  Jr.,  against  Chester  Gris- 
wold, John  W.  Griswold  and  Elizabeth  H.  Griswold,  executors,  etc., 
of  John  A.  Griswold,  deceased ;  the  fourth  was  brought  by  Eli  W. 
Blake  against  the  same  defendants  last  named. 

The  plaintiffs  therein  respectively  claim  to  be  creditors  of  a  com- 
pany or  corporation  formed  under  an  act  of  the  legislature  of  the 
State  of  New  York,  entitled  ''An  act  to  authorize  the  formation  of 
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corporations  for  manufacturing,  mining,  mechanical  or  chemical 
purposes/'  passed  February  17, 1848  (Laws  1848,  chap.  40),  and  the 
acts  amending  the  same,  and  known  as  the  Iron  Mountains  Com- 
pany of  Lake  Ghamplaiu. 

The  claim  of  the  plaintiff,  Samuel  Bonnell,  Jr.,  is  alleged  to 
amount  to  $5,511.66 ;  and  that  of  the  plaintiff,  Eli  W.  Blake,  is 
alleged  to  amount  to  $1,247.40. 

Suits  Nos.  1  and  2  are  prosecuted  to  recover  from  the  defendants 
the  amount  of  the  said  plaintiffs'  alleged  claims,  respectively,  on 
the  alleged  ground  that  the  said  defendants,  as  the  surviving  trus- 
tees of  said  company,  have  become  liable  to  pay  the  same.  And 
suits  Nos.  3  and  4  are  prosecuted  to  recover  the  same  identical  claims 
from  the  defendants  therein  named,  as  the  representatives  of  John 
A.  Griswold,  deceased,  who  in  his  life-time  'was  also  a  trustee  of 
said  company,  upon  a  portion  of  the  grounds  set  forth  in  the  two 
first  actions. 

The  complaints  are  substantially  alike,  except  in  the  averments 
descriptive  of  the  plaintiffs'  claims.  The  plaintiff  Bonnell  was  not 
an  original  creditor  of  the  Iron  Mountains  Company,  but  acquired 
his  claim,  if  at  all,  by  transfer  or  assignment  from  a  corporation 
styled  the  "  Birmingham  Iron  Foundry,"  which  corporation,  it  is 
alleged,  performed  work  and  labor,  and  furnished  material,  whereby 
it  became  a  creditor  of  said  first-mentioned  company,  subsequently 
transferring  its  claim  to  the  plaintiff. 

In  the  first  and  second  actions,  the  first  counts  respectively  set 
forth  the  organization,  in  the  month  of  August,  1869,  of  the  said 
Iron  Mountains  Company  under  the  provisions  of  the  act  aforesaid. 
And  that  the  defendants  and  said  John  A.  Griswold  (since  deceased) 
were  duly  appointed  and  acted  as  the  trustees  of  said  company  for 
the  first  year.  That  during  that  period  they  omitted  to  make,  pub- 
lish, or  file  a  report  within  twenty  days  from  the  Ist  day  of  Janu- 
ary, 1870,  pursuant  to  the  provisions  of  the  twelfth  section  of  the 
aforesaid  act ;  by  means  of  which  alleged  omission,  it  is  claimed 
that  the  defendants  became  liable  to  pay  the  plaintiffs'  claims,  which 
are  also  respectively  stated  in  said  counts. 

The  second  counts,  after  referring  to  the  allegations  in  the  first 
counts  as  to  the  incorporation  of  said  company,  respectively  set  forth 
a  copy  of  the  charter  or  certificate  of  incorporation  thereof  as  referred 
to  as  annexed,  and  state  that  the  said  defendants  and  the  said  John 
A.  Griswold,  while  acting  as  such  trustees  as  aforesaid,  did,  on  the 
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13th  day  of  JanuaiT,  1870,  make  and  file  in  the  office  of  the  clerk 
of  the  county  of  Essex  a  certificate  or  report,  a  copy  of  which  is 
made  a  part  of  the  complaints  (referred  to  as  annexed)  and  which, 
it  is  averred,  the  said  defendants  and  the  said  John  A.  Griswold,  in 
said  month  of  January,  1870,  published  in  the  Elizabethtown  Posi, 
a  newspaper  published  in  said  county  of  Essex ;  the  said  certificate 
or  report  being,  as  said  plaintiffs  respectively  allege,  false  in  a  mate- 
rial representation,  and  known  by  the  said  defendants  and  the  said 
John  A.  Griswold  so  to  be,  namely,  in  stating  that  the  capital  stock 
of  said  company  had  been  paid  in,  in  full,  when,  as  the  plaintifEs 
respectively  aver,  such  was  not  the  fact;  and  that  therefore,  by  force 
of  the  fifteenth  section  of  said  act,  the  said  defendants  also  became 
liable  to  the  plaintiffs  to  the  amount  of  their  respective  claims. 

The  third  counts,  after  referring  to  the  incorporation  of  said  com- 
pany, and  that  the  defendants  and  said  John  A.  Griswold  were  the 
trustees  thereof  as  aforesaid,  respectively  set  forth,  that  prior  to  the 
organization  of  the  said  company  the  said  defendants  and  the  said 
John  A.  Griswold  entered  into  an  alleged  fraudulent  scheme,  com- 
bination and  conspiracy  to  form  said  corporation  as  it  was  formed, 
and  to  fraudulently  cause  to  be  transferred  thereto  certain  lands 
owned  by  a  corporation  styled  the  "  Kingdom  Iron  Ore  Company," 
in  which  company  it  is  alleged  the  defendants  and  said  John  A. 
Griswold  were  interested  as  stockholders  and  officers,  and  to  have 
the  stock  of  the  new  company  issued  to  an  amount  largely  in  excess 
of  the  value  of  said  lands,  and  to  have  the  whole  of  said  stock  paid  to 
or  for  the  benefit  of  said  Kingdom  Iron  Ore  Company  (so  called)  in 
part  payment  of  said  lands. 

The  counts  then  proceed  ^^Hth  general  allegations  of  acts  and 
doings  on  the  part  of  said  defendants  and  said  Griswold  in  further- 
ance of  said  alleged  scheme  and  conspiracy,  winding  up  with  allega- 
tions to  the  effect  that  the  said  alleged  omission  set  forth  in  the 
first  counts,  and  the  alleged  making  of  said  alleged  false  report  set 
forth  in  said  second  counts,  are  and  were  but  part  and  parcel  of 
said  alleged  scheme  or  conspiracy,  by  means  of  which  alleged 
doings  it  is  claimed  the  defendants  became  liable  to  pay  the  claims 
of  the  plaintiffs,  respectively. 

The  defendants  George  M.  Wheeler  and  Chester  Griswold,  in  one 
demurrer, 'severally  demur  to  said  amended  complaints  and  to  each 
of  them,  upon  various  grounds  which  are  stated  in  the  opinion,  and 
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the  defendant  Hoysradt  also  demurs  separately  upon  substantially 
the  same  grounds. 

W,  G.  ffolbrook,  for  appellants. 

A,  Pondy  for  respondents. 

MiLLEB,  P.  J.  In  the  first  and  second  actions,  I  think  that  the 
first  and  second  causes  of  action  were  properly  united.  Each  of 
them  was  for  a  liability  somewhat  in  the  nature  of  a  statute  pen- 
alty,  and  virtually  an  action  on  contract  for  the  recovery  of  money. 
McOoun  V.  N.  Y.  C.  &  H.  iZ.  JB.  J!.  Co»y  7  Lans.  76.  They  were  there- 
fore properly  joined,  under  section  167,  subdivision  %  of  the  Code. 
The  fact  that  one  of  the  causes  of  action  is  for  not  making  a  report 
within  twenty  days  as  required  by  Laws  of  1848,  chapter  40,  section 
12,  and  the  second  for  making  a  false  report,  does  not,  I  think, 
alter  the  case.  Each  one  of  the  counts  contains  a  separate  and  an 
independent  cause  of  action,  and  either  of  them  may  be  upheld  if 
the  evidence,  upon  a  trial,  warrants  it  They  are  not  necessarily 
inconsistent  with  each  other,  or  contradictory.  Even  if  a  report  be 
filed  which  is  false,  within  section  15  of  the  act  cited,  it  by  no  means 
follows  that  there  has  been  a  compliance  with  section  12.  A  report 
which  is  false  can  scarcely  be  said  to  be  a  report,  which  is  required 
by  section  12 ;  and  I  am  inclined  to  think  that,  where  such  is  the 
case,  an  action  may  be  upheld  under  section  12,  if  for  any  reason  the 
proof  upon  a  trial  would  not  warrant  a  judgment  under  section  15. 

Nor  in  my  opinion  is  there  any  question  but  that  each  of  these 
causes  of  action  may  arise  out  of  ^^  the  same  transaction,  or  transac- 
tions connected  with  the  same  subject  of  action,''  within  sec- 
tion 167,  subdivision  1.  The  subject  of  the  action  of  the  plain- 
tiff is  the  debt,  and  the  transactions  connected  with  it  are  the  un- 
lawful acts  of  the  defendants.  These  acts  arise  out  of  transactions 
which  relate  to  and  form  a  part  of  the  subject  of  the  action.  If,  in 
accordance  with  the  opinion  in  Adams  v.  Bissell,  28  Barb.  386,  we 
disregard  the  last  clause  of  subdivision  1  ^f  section  167,  which  I  am 
not  prepared  to  do,  I  am,  nevertheless,  satisfied  that  each  of  the 
causes  of  action  arise  out  of  the  same  transaction,  and  may  be 
maintained.  If  these  views  are  correct,  the  first  ground  of  demurrer 
cannot  be  upheld. 

It  is  insisted  that  there  is  a  misjoinder  of  the  first  and  second 
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causes  of  action,  because  they  do  not  afifect  all  the  defendants,  yiz. : 
Hoysradt,  Coming  and  Burleigh,  who  were  not  signers  of  the 
alleged  false  report  set  forth  in  the  second  cause  of  action  in  the 
first  two  cases,  and  that  there  is  a  misjoinder  of  the  third  cause  of 
action  with  the  first  and  second  for  the  same  reason.  These  grounds 
are  stated  also  in  the  second  and  sixth  grounds,  of  demurrer  of  the 
defendants,  Wheeler  and  Griswold  respectiyely,  and  in  the  separate 
demurrer  of  the  defendant  Hoysradt  The  Oode,  section  167,  pro- 
vides, that  the  causes  of  action  united  **  must  affect  all  the  parties 
to  the  action,"  and  the  objection  of  a  misjoinder  may  be  taken 
advantage  of  by  demurrer.  Warth  y.  Radde,  28  How.  230;  Smith 
y.  Geartmr,  40  id.  185 ;  ffess  y.  Buffalo  £  N.  F.  R.  R.  Go.y  29  Barb. 
391 ;  Painter  v.  Davis,  28  N.  Y.  242.  It  is  claimed  by  the  plain- 
tiffs that  the  complaints  allege,  that  all  the  defendants  did  sign  the 
report,  and  the  demurrers  admit  the  allegation  to  be  true. 

The  Second  count  in  the  two  cases  avers,  that  the  company  was 
duly  organized  and  incorporated  as  stated  in  the  first  count;  that 
the  defendant  and  Griswold  were  duly  named  as  trustees,  and  while 
such  trustees,  and  acting  as  such,  having  accepted  the  same,  the 
^defendants,  and  said  John  A.  Griswold,  on  the  13th  day  of  Janu- 
ary, 1870,  made  and  filed  in  the  Essex  county  clerk's  office,  *  *  * 
a  certificate  or  report,  a  copy  whereof  is  hereunto  annexed,  marked 
B."  li  also  alleges,  that  ^'  said  certificate  and  report  was  the  only 
report  made,  filed  and  published ;  that  said  report  was  false,"  etc., 
stating  wherein.  It  then  proceeds  to  state,  '^  that  said  defendants, 
and  the  said  John  A.  Griswold,  signed  said  certificate,  knowing  it 
to  be  false  as  hereinbefore  stated,'*  etc.  The  certificate  annexed 
does  not  contain  the  names  of  the  three  defendants  hereinbefore 
mentioned.  The  allegation  that  they  did  sign  refers  to  ^^said  cer- 
tificate," meaning  the  one  annexed,  which  negatives  the  allegation 
that  such  was  the  fact.  If  this  last  allegation  can  be  considered  as 
in  confiict  with  what  had  previously  been  averred,  then  the  reading 
of  the  report  or  certificate  annexed  must,  I  think,  determine  how 
the  fact  is,  and  althotlgh  verbally  a  contradiction,  yet,  as  it  refers 
directly  to  the  report,  the  allegation  must  be  considered  as  confined 
and  restricted  to  what  appears  upon  the  fietce  of  the  certificate,  a 
copy  of  which  is  annexed,  that  is,  that  Griswold  and  others  did 
sign  it,  but  that  the  other  three  defendants  did  not.  It  appears 
then,  that  the  report  and  certificate  set  forth  was  not  signed  by 
either  of  them,  and  hence  they  could  not  be  held  responsible  for  its 
VoL.III,N.T.  Rkp.— 71 
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being  Mse.  It  is  no  answer  to  say,  that  the  complaints  only  par- 
port  to  have  annexed  to  them  a  copy  of  the  report  and  not  of  the 
signatures,  for  it  would  lack  the  essential  qualities  of  a  report  un- 
less it  was  signed.  Besides,  the  names  attached  constitute  a  part  of 
the  report,  are  first  mentioned  at  its  commencement  as  being  trus- 
tees, and  the  report  purports  to  have  been  sworn  to  by  each  one  of 
the  signers  before  a  notary.  It  is  plain,  therefore,  that  there  is  a 
misjoinder  of  actions  as  to  the  first  and  second  causes  of  action, 
and  also  of  the  third,  which  is  based  on  the  first  and  second,  and 
in  this  respect  the  demurrers  are  well  taken. 

The  defendants'  counsel  further  insists  that  the  complaint  in  the 
Bonnell  case  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  because  it  shows  upon  its  face  that  Bonnell  was  not  an 
original  creditor,  but  deriyes  his  claim  only  by  assignment  or  trans- 
fer from  the  ^^  Birmingham  Iron  Foundry."  In  other  words,  that 
the  claim  was  not  assignable  by  the  trustees  of  the  "  Birmingham 
Iron  Foundry,''  so  as  to  transfer  to  Bonnell  any  cause  of  action 
against  the  defendants,  which  arises  under  the  twelfth  and  fifteenth 
sections  of  the  manu&cturing  act,  by  virtue  of  which  a  recovery  is 
claimed.  Laws  of  1848,  chap.  40.  The  provisions  referred  to  pro- 
vide for  a  liability  of  trustees  or  officers  of  a  company  for  all  debts 
existing  or  contracted  without  limiting  or  restricting  such  liability 
to  the  creditor  alone,  and  extends  the  remedy,  I  think,  for  the  col- 
lection of  the  debt  against  the  trustees  or  officers  who  neglect  their 
duty  and  fail  to  comply  with  the  law.  They  do  not  change  the 
nature  of  the  debt,  for  which  the  company  was  originally  and  con- 
tinues to  be  liable,  nor  invest  it  with  a  character  which  prevents  an 
assignment  of  the  same,  which  carries  with  it  all  the  incidental 
remedies  given  by  statute.  The  act  embraces  '^all  the  debts  of  the 
companies,"  which,  I  think,  means  debts  due  not  only  to  the  orig- 
inal creditor,  but  to  such  person  as  may  be  entitled  to  the  same  by 
virtue  of  a  lawful  assignment.  Regarding  the  action  as  brought 
upon  the  contract,  and  the  remedy  under  the  statute  as  merely 
incidental,  I  am  inclined  to  think  that  it  stands  precisely  in  the 
same  position  as  any  other  action  of  a  similar  character,  which  has 
been  lawfully  transferred  to  another  party.  But  even  if  this  posi- 
tion may  be  doubted,  the  plaintiff's  cause  of  action  may  be  consid- 
ered as  embraced  within  the  rule  laid  down  in  some  of  the  reported 
cases  to  the  effect  that  a  cause  of  action  against  a  vendee  of  land 
for  fraudulent  representations  as  to  an  incumbrance,  or  an  action 
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for  fraudulent  representations  in  obtaining  money  or  property,  sur- 
yiyes  to  and  against  the  personal  representatives,  and  an  assignee 
may  sue  thereon,  ffaight  v.  Sayt,  19  N".  Y.  464;  Byxbie  v.  Wood, 
24  N".  Y.  607 ;  Chravea  y.  Spiers  58  Barb.  349 ;  Johnston  y.  Burnett, 
6  Abb.  (K  S.)  331. 

Although  the  first  and  second  causes  of  action  set  forth  in  the 
plaintiff's  complaint  do  not  perhaps  directly  show  an  injury  arising 
from  the  defendants'  wrongful  acts,  or  which  tends  to  affect,  impair 
or  diminish  the  estate  of  the  "  Birmingham  Iron  Foundry,"  or  of 
the  plaintiff,  yet  it  is  quite  apparent  that  the  unlawful  acts  of  the 
defendants  may  haye  such  an  effect.  The  law  declares  that  such  an 
injury  may  have  accrued  from  the  facts  stated,  and  it  is  a  fair^and 
legitimate  inference,  I  think,  that  the  failure  of  the  defendants  to 
comply  with  the  proyisions  of  the  statutes  cited  may  haye  occa- 
sioned and  did  cause  that  injury,  and  seriously  affected  and  impaired 
the  property  and  estate  of  the  plaintiff  or  his  assignor.  It  is  also 
a  presumption  of  law  that  the  debt  was  contracted  in  the  first 
instance  and  an  assignment  of  the  same  made  with  full  knowledge 
of  the  remedies  under  the  statute  and  with  entire  reliance  upon  the 
same.  In  my  opinion  the  case  now  presented  bears  no  analogy  to 
an  action  brought  to  recoyer  damages  for  personal  injuries,  which 
is  not  assignable,  for  the  reason  that  no  one  has  a  property  in  the 
personal  sufferings  of  another,  and  therefore  the  acts  complained  of 
cannot  injuriously  affect,  impair  or  diminish  his  estate.  The  cause 
of  action  here  clearly  goes  beyond  the  person.  It  is  a  debt  incurred 
for  work  and  labor  performed  and  materials  furnished,  which,  if 
not  paid,  diminishes  the  property  of  the  creditor  or  of  his  assignee. 
If  the  causes  of  action  are  regarded  as  brought  for  mere  penalties, 
then  some  of  the  later  cases  hold  that  the  right  of  action  is  assign- 
able, and  not  a  mere  personal  priyilege.  Meech  y.  Stoner,  19  N.  Y. 
26 ;  McDougall  y.  WalUng,  48  Barb.  364. 

As  the  statute  does  not  prohibit  the  assignment  of  a  claim  like 
that  for  which  the  plaintiff  seeks  to  recoyer,  but  appears  to  fayor 
the  right  to  assign,  and  as  such  right  is  not  in  conflict  with  any 
principle  of  law  and  is  upheld  by  the  reported  cases  my  conclusion 
is,  that  the  grounds  of  demurrer  last  considered  are  not  well  taken, 
except  as  to  the  defendant  Hoysradt,  who,  as  we  haye  already  seen, 
was  not  a  signer  of  the  certificate,  and  therefore  cannot  be  made 
liable  under  the  second  cause  of  action. 

There  was  no  misjoinder  of  the  third  cause  of  action  with  the 
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first  and  second  causes  of  action  so  far  as  the  substance  of  the  same 
is  concerned,  and  I  see  no  difficulty  in  regard  to  them.  The  ques- 
tion presented  in  regard  to  this  branch  of  the  case  was  passed  tipon 
in  Arthur  y.  Ghriswoldy  and  it  is  there  held,  that  although  the  causes 
of  action  are  different,  they  are  to  be  deemed  properly  united  and 
they  relate  to  the  same  general  transaction.  See  manuscript  opinion 
of  Ghuboh,  Gh.  J.,  in  Court  of  Appeals. 

In  the  third  and  fourth  actions  the  complaints  against  the  execu- 
tors are  of  the  same  general  character  as  in  the  first  and  second 
actions,  except  that  the  causes  of  action  alleging  a  conspiracy,  being 
the  third  cause  of  action  in  these  two  cases,  are  omitted.  The 
obaeryations  already  made  coyer  all  the  objections  urged,  and  as 
none  exist  which  are  fatal  to  a  recoyery  the  demurrer  must  be  over- 
ruled as  to  these. 

In  the  first  and  second  actions  the  order  appealed  from  must 
be  reversed^  with  110  costs,  and  the  defendants  are  entitled  to 
judgment  on  the  demurrer,  with  leave  to  the  plaintiff  in  each  to 
amend  upon  payment  of  costs  within  twenty  days  after  a  service  of 
a  copy  of  the  order  herein. 

In  the  third  and  fourth  actions  the  order  must  be  affirmed,  with 
$10  costs.  Judgment  must  be  ordered  for  the  plaintiffs  upon 
the  demurrer,  with  leave  to  the  defendants  to  answer  within  twenty 
days  after  service  of  a  copy  of  the  order  herein,  and  upon  payment 
of  costs. 

Ordered  accordingly. 


Beal,  appellant,  v.  Millbb. 

TmimUineommon — merger,    lUle — JSstoppel — reeikdeindeed^benefleiarif 

under  wiU — equitcMe  eekfppel. 

Y.,  in  1816,  oonyeyed  land  to  B.  and  C.  taking  bade  from  them  a  mortgage. 
This  mortgage  V.  asaaigned  to  B.  G.  and  S.  C.  took  poaseaaion  of  the  lands. 
In  1827,  bj  a  deed  recorded  in  that  year,  the  deed  of  1816  not  being  on  reo- 
ord,  0.,  for  a  yalaable  consideration,  conyeyed  a  part  of  the  lands  to  S., 
including  a  six  acre  wheat  lot.  In  1828,  S.  died,  and  by  will,  deyised  the 
wheat  lot  to  plaintifP,  then  an  infant.  By  the  same  will  she  gaye  B.  a  desk 
worth  $25,  which  he  accepted  with  a  knowledge  of  the  proyisions  of  the 
wilL    In  1859,  plaintiff  conyeyed  an  undiyided  one-half  of  the  wheat  lot  to 
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M.  and  W.,  who  conveyed  the  sameto  defendant.  There  was  evidence  tend- 
ing to  ahow  that^hiintiff  exercised  acts  of  ownership,  bat  plaintiff  did  not 
reside  near  the  land,  and  from  1880  to  1866  there  was  not  a  substantial  in- 
dosore  between  the  wheat  lot  and  the  public  road.  In  1885,  B.  bj  quit-claim 
deed,  which  was  duly  recorded,  conveyed  the  lot  to  a  party,  through  whom 
defendant  also  derived  title. 

In  an  action  brought  in  1871,  to  recover  the  undivided  one-half  part  of  the 
wheat  lot,  7iM,  (1)  that  by  the  assignment  of  the  mortgage  from  V.,  B.  C. 
and  S.  became  tenants  in  common  thereof,  and  the  same  was  merged  as  to 
the  interest  of  B.  and  C,  and  that  by  the  conveyance  from  G.  to  S.  S.  acquired 
title  to  an  undivided  one-half  i>art  of  the  premises ;  (2)  that  the  mortgage 
contained  no  evidence  of  title  upon  which  to  maintain  ejectment ;  (8)  that  the 
possession  of  G.  was  that  of  B.  and  G.  and  not  in  exclusion  of  B. ;  (4)  that  the 
recording  of  the  deed  of  1827,  from  G.  to  S.  did  not  affect  the  deed  of  1816, 
which  was  not,  by  the  Revised  Statutes,  required  to  be  recorded ;  (5)  that  de- 
fendant was  not  estopped  as  to  the  title  to  the  undivided  half  of  the  wheat 
lot  derived  through  B.  by  a  recital  in  the  deed  from  G.  to  S. ;  and  (6)  that  B. 
did  not,  by  his  acceptance  of  the  writing  desk,  estop  himself  from  claiming 
an  interest  in  the  wheat  lot,  and  if  he  was  in  equity  estopped,  such  estoppel 
could  not  be  set  up  in  this  action  to  defeat  the  title  of  defendant  through 
him. 

The  rule,  that  where  a  testator  attempts  to  dispose  of  the  property  of  a  bene- 
ficiary under  a  will  to  another,  the  beneficiary,  if  he  retains  his  own  prop- 
erty, must  make  good,  out  of  his  own  gift,  the  gift  to  the  other,  has  been 
held,  not  to  be  applicable  where  the  testator  has  a  present  interest  in  the 
property  disposed  of  by  him,  although  it  is  not  entirely  his  own.  The  rule 
mentioned  is  one  of  equity,  and  would  not  apply  in  an  action  at  law  to  de- 
feat the  title  of  a  stranger  who.  was  a  purehaser,  in  good  faith,  from  the 
beneficiary. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  in  Montgomery  county  by  Harriet  Beal 
against  John  G.  Miller  to  recover  the  one  equal,  undivided  half  part 
of  a  lot  of  land^  situated  in  the  village  of  Amsterdam,  in  the 
county  of  Montgomery. 

These  facts  appear^  upon  the  trial:  On  the  1st  day  of  May, 
1816,  one  Harmanus  Yedder  was  the  owner  of  a  lot  of  land  situated 
in  the  town  above  named,  containing  about  thirty-four  acres,  of 
which  the  premises  in  controversy  was  a  part,  which  he  conveyed 
by  warranty  deed  to  George  W.  Beal  and  Yelverton  Cook,  und  on 
the  same  day  said  Oook  and  Beal  executed  to  said  Vedd^r  a  mort- 
gage on  the  premises  to  secure  the  payment  of  $3,500.  On  the  10th 
of  May,  1816,  said  Yedder,  by  an  instrument  indorsed  upon  said 
mortgage,  in  consideration  of  the  sum  aboye  mentioned,  assigned 
the  said  mortgage  and  granted  and  sold  his  interest  in  the  premises 
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desoribed  therein  to  Oeorge  W.  Beal,  Yelverton  Cook  and  Sarah 
Beal.  Cook  took  possession  soon  afterward,  but  the  extent  and 
duration  of  his  possession  is  not  shown.  On  the  15th  day  of  Sep- 
tember, 1827,  said  Cook  and  his  wife,  with  the  knowledge  of  Oeorge 
W.  Beal,  conyeyed  a  portion  of  the  premises  described  in  the  deed 
from  Vedder,  which  included  the  premises  in  question,  in  considera- 
tion of  $1,300,  to  Sarah  Beal,  which  deed  was  duly  recorded  on  the 
28th  of  September,  1827.  Sarah  Beal  was  the  mother  of  Gkorge 
W.  Beal  and  mother-in-law  of  Cook,  and  died  in  January,  1628, 
haying,  prior  to  her  decease,  duly  made  her  last  will  and  testament 
and  a  codicil  which  was  duly  proyed  after  her  decease. 

A  portion  of  the  premises  included  in  the  Cook  deed  to  her  was 
a  wheat  lot  of  six  acres,  which  six  acres  or  wheat  lot  was  giyen 
or  deyised  by  the  said  Sarah  Beal  by  her  said  will  and  the  codicil 
thereto  in  tiie  words  following :  ''  I  giye  and  deyise  to  my  son, 
William  Henry  Beal,  a  piece  of  land  in  the  town  of  Amsterdam, 
aforesaid,  near  the  yillage  of  Amsterdam,  called  the  wheat  lot, 
lately  in  the  possession  of  Zebulon  Cook,  and  contains  about  six 
acres,  to  haye  and  to  hold  the  same  to  him,  the  said  William,  his 
heirs  and  assigns  foreyer.^'  And  the  said  Sarah,  by  a  codicil,  annul- 
led and  reyoked  the  said  deyise  to  her  said  son  William,  giying  and 
deyising  by  the  said  codicil  the  same  estate  and  interest  which  would 
haye  been  to  her  said  son  William  by  the  will,  to  his  daughter  Har- 
riet Beal,  the  plaintiff  in  this  action.  At  the  time  the  will  and 
codicil  were  admitted  to  probate  the  plaintiff  in  this  action  was  an 
infant,  aged  seyen  years,  then  liying  with  William  H.  Beal,  her 
father,  who  resided  at  Schenectady,  about  fifteen  miles  from  Amster- 
dam, and  continued  to  reside  with  her  father  until  his  death  in  1871. 
On  the  12th  day  of  May,  1859,  said  plaintiff  sold  and  conyeyed 
by  deed,  duly  executed  and  deliyered  to  Jeremiah  Y.  Marcellis  and 
Beuben  E.  Winegar,  one  undiyided  half  part  or  portion  of  the  said 
premises,  the  wheat  lot.  Said  deed  was  recorded  in  the  clerk^s  office 
of  Montgomery  county,  on  the  14th  day  of  May,  1859.  Said  Mar- 
cellis and  Winegar,  in  the  month  of  June,  1859,  aforesaid,  went 
into  the  possession  of  the  said  premises  under  the  deed  from  plain- 
tiff. There  was  some  eyidence  tending  to  show  that  the  plaintiff 
exercised  acts  of  ownership  until  the  deed  was  executed  in  1859,  to 
Marcellis  and  Winegar,  and  the  grantees  in  the  deed,  or  one  of 
them,  r^nained  in  possession  until  they  transferred  the  premises 
and  the  defendant  acquired  title  to  the  same. 
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There  was  a  stone  wall  on  three  sides  of  the  lot  and  the  riyer  on 
the  other  side  soon  after  the  deed  from  Yedder^  but  the  wall  along 
the  liighway,  as  early  as  1830,  was  down  so  as  to  offer  no  protection, 
and  from  1830  to  1865  there  was  no  substantial  inclosure. 

By  the  will  of  Sarah  Beal  she  bequeathed  her  portable  writing 
desk,  which  was  worth  $25  to  Oeorge  W.  Beal,  which  he  accepted 
and  retained  with  full'  knowledge  of  the  provisions  of  the 
will  On  the  28th  of  August,  1835,  George  W.  Beal  executed  a 
quit-claim  deed  of  the  wheat  lot,  with  other  lands,  to  Dayid  B. 
Corey,  which  was  duly  recorded,  and  afterward,  on  the  18th  of  Jan- 
uary, 1836,  said  Beal  and  wife  executed  another  quit-claim  deed  to 
the  plaintiff,  which  was  also  recorded.  Oorey  and  wife  conveyed  to 
the  New  York  Central  Bailroad  Company,  and  the  title  through 
several  intermediate  conveyances  was  transferred  to  the  defendant 

The  referee  found  that  the  plaintiff  had  no  title  by  documentary 
proof  or  adverse  possession,  and  reported  in  favor  of  the  defendant 
The  plaintiff  duly  excepted  to  the  decision  and  findings  of  the 
referee.  On  the  trial  the  plaintiff  objected  to  the  declarations  of 
William  H.  Beal  made  at  the  time  of  the  delivery  of  the  deed  from 
her  to  Marcellis  and  Winegar,  which  objection  was  overruled,  and 
the  plaintiff  duly  excepted. 

A  judgment  was  entered  upon  the  referee's  report,  and  the  plain- 
tiff appealed. 

C.  W.  White,  for  appellant,  upon  the  question  of  equitable  estop- 
pel as  to  the  provisions  of  a  will,  by  reason  of  receiving  a  legacy 
thereunder,  cited  1  Jarm.  on  Wills,  385 ;  2  Story's  Eq.  Juris.,  §§ 
1096-97 ;  Frank  v.  Frank,  3  Mylne  &  Craig,  171 ;  Havens  y*  Havens, 
15  K  Y.  365;  3  Bacon's  Abr.  314  "E.";  Padbury  v.  Clark,  2  Mac 
&  G.  298 ;  Hyde  v.  Baldwin,  17  Pick.  303 ;  Smith  v.  Smith,  14  Gray, 
532 ;  Kennedy  v.  Mills,  13  Wend.  553. 

S.  W.  Jackson,  for  respondent 

MiLLEB,  P.  J.  The  question  presented  upon  this  appeal  is 
strictly  one  of  legal  title,  and  the  plaintiff  is  bound  to  establish 
such  title  before  she  can  maintain  this  action.  The  common 
source  of  title  of  both  parties  is  the  deed  of  Harmanus  Tedder,  in 
May,  1816,  conveying  certain  premises  to  George  W.  Beal  and  Zeb- 
ulon  Cook,  each  of  whom  thus  became  seized  in  fee  of  an  equal, 
andivided  one-half  thereof.    The  plaintiff  claims  title  — 
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First. —  By  yirtne  of  an  instrament  indorsed  upon  the  mortgage 
executed  by  Beal  and  Oook  to  Harmanus  Vedder^  dated  May  1, 
I8I69  upon  the  premises  conveyed  on  the  same  day  by  said  Vedder 
to  said  Beal  and  Oook,  to  secure  the  payment  of  $3,500^  which 
instrament  grants  and  assigns  to  George  W.  Beal,  Zebnlon  Cook  and 
to  Sirrah  Beal^  the  mother  of  the  plaintiff,  from  whom  she  claims 
to  deriye  title,  the  premises  in  the  indenture  of  mortgage  particularly 
described. 

Second, — ^Under  a  deed  from  Zebulon  Cook  and  wife,  dated  3^p- 
tember  15, 1827,  of  a  portion  of  the  lot  including  the  premises  in 
question,  in  consideration  of  11,500,  to  the  plaintifTs  mother,  Sarah 
Beal,  which  was  duly  recorded  on  the  28th  of  September,  1827.  In 
this  connection  it  is  also  claimed  that  Sarah  Beal  was  a  purchaser 
for  a  valuable  consideration,  and  without  notice  of  the  deed  from 
Vedder  to  Cook  and  George  W.  Beal;  and  her  own  deed  from  Cook 
and  wife  being  on  record  before  the  deed  of  May  1, 1816,  had  the 
effect  to  vest  her  with  the  legal  titie  to  two-thirds  of  the  premises, 
under  the  recording  act 

L  As  to  the  instrument  or  assignment  upon  the  back  of  the  mort- 
gage, which  constitutes  the  first  muniment  of  titie,  I  think  that  the 
assignees  or  grantees  became  tenants  in  common  of  the  mortgage, 
each  being  entitied  to  the  one  undivided  one-third  part  of  the  same. 
As  Zebulon  Cook  and  George  W.  Beal,  two  of  the  assignees  or  gran- 
tees, were  the  owners  of  the  equity  of  redemption,  two-thirds  of  the 
mortgage  became  immediately,  merged  in  the  fee,  and  it  only 
remained  effectual  and  a  lien  for  the  remaining  one-third,  which 
was  transferred  to  and  owned  by  Sarah  Beal.  This  one-third  could 
only  be  enforced  against  Cook  and  George  W.  Beal;  and  when 
Cook  conveyed  to  Sarah  Beal,  one-half  of  the  one-third  she  previ- 
ously held  became  merged  in  the  interest  so  conveyed,  leaving  only 
one-sixth  of  the  amount,  which  remained  a  lien  upon  the  undivided 
half  of  the  land  which  belonged  to  George  W.  BeaL 

The  deed  from  Cook  to  Sarah  Beal  conveyed  the  title  to  the  one 
undivided  half  of  the  premises,  and  she  became  the  owner  of  the 
same  in  fee  as  to  that,  with  a  claim  for  the  one-sixth  as  mortgagee 
upon  the  remaining  one-half.  Sarah  Beal^s  devise  of  the  wheat  lot 
to  the  plaintiff  only  gave  her  such  title  as  was  vested  in  Sarah  at 
the  time  of  her  death,  and  no  more.  If  the  plaintiff  became  enti- 
tled to  the  interest  of  Sarah  Beal  in  the  mortgage,  by  the  devise  to 
her,  it  was  I  think  only  such  an  interest  as  could  be  enforced  by  a 


MAY  TEBM,  1874.  569 


Beal  ▼.  MiUer. 


foreolosure  of  the  mortgage,  when  the  question  could  be  determined 
as  to  the  extent  of  that  interest  or  its  validity,  after  it  had  remained 
unpaid  for  a  period  of  time  sufficient  to  raise  a  presumption  of  pay- 
ment. The  mortgage  itself,  or  so  much  0/  the  same  as  was  vested 
in  Sarah  Beal,  did  not  constitute  evidence  of  title  which  would 
authorize  the  mortgagee,  or  his  assigns  or  representatives,  to  main- 
tain an  action  of  ejectment  for  the  recovery  of  the  possession  of  the 
mortgaged  premises  or  any  part  thereo£    2  B.  S.  312,  §  57. 

There  are  other  objections  to  upholding  the  title  of  the  plaintiff 
upon  any  such  basis.  It  had  ceased  to  be  a  lien  by  the  operation  of 
the  statute  of  limitations,  as  more  than  twenty  years  had  expired 
since  a  right  of  action  had  accrued  on  the  same.  And  as  to  David 
P.  Gorey  and  his  assigns,  it  was  invalid  under  the  recording  act,  for 
the  reason  that  Gory  was  a  bona  fide  purchaser  for  value,  from 
George  W.  Beal,  and  his  deed  was  duly  recorded,  while  the  mortgage 
was  never  put  on  record.    1  R  L.  372,  §  2. 

n.  The  deed  from  Zebulon  Gook  and  wife  to  Sarah  Beal  con- 
veyed an  undivided  half  of  the  premises  which  he  had  acquired  by 
virtue  of  the  conveyance  from  Vedder,  and  there  is  no  evidence  that 
Gook,  at  this  time,  had  any  other  or  different  title  from  that  which 
he  had  thus  acquired,  nor  is  there  evidence  that  he  had  ever  ac- 
quired the  title  of  George  W.  Beal,  or  that  he  ever  held  possession 
of  the  premises  in  opposition  to  BeaFs  title.  Gook  was  a  tenant  in 
common  with  Beal,  and  whatever  possession  he  had  must  be  pre- 
sumed to  have  been  for  the  benefit  of  himself  and  his  co-tenant 
Every  legalvpresumption  is  in  favor  of  a  possession  in  subordination 
to  the  title  of  the  true  owner,  and  unless  where  possession  is  taken 
by  one  tenant  in  common,  a  clear  and  positive  disclaimer  and  dis- 
avowal of  the  title  of  his  co-tenant,  and  an  assertion  of  an  adverse 
right  is  made,  and  brought  to  the  knowledge  of  the  co-tenant, 
there  is  no  foundation  laid  for  the  operation  of  the  statute  of  limi- 
tations. Such,  clearly,  was  not  the  fact  in  the  case  at  bar,  and  by 
virtue  of  the  deed  in  question,  Sarah  Beal  only  acquired  a  title  to 
an  equal  undivided  one-half  of  the  premises  in  dispute. 

The  recording  of  the  deed  from  Gook  to  Sarah  Beal  cannot,  I 
think,  affect  the  rights  acquired  by  George  W.  Beal,  under  the  deed 
from  Vedder  to  him,  because,  Ist.  The  deed  from  Cook  only  con- 
veyed his  interest  in  the  premises,  which  was  an  undivided  half, 
and  in  no  way  affected  the  remaining  half,  which  belonged  to  George 
W.  Beal.  Sarah  Beal,  therefore,  was  not  a  subsequent  purchaser 
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for  a  ralnable  consideration  within  the  provisions  of  the  Revised 
Statutes,  so  far  as  George  W.  Real's  interest  was  concerned.  1  R. 
S.  756,  §  1. 

2d.  As  the  deed  to  Oeorge  W.  Beal  was  executed  in  1816,  the 
provisions  of  the  Revised  Statutes  could  not  affect  the  recording  of 
it.  Varick  v.  BriggSy  6  Paige,  323 ;  S.  C,  22  Wend.  643.  At  the  time 
when  the  deed  was  executed,  the  law  did  not  require  that  it  should 
be  recorded,  and  henc^  the  rule  invoked  has  no  application.  1  R  L. 
of  1813,  370,  §  4. 

It  is  further  insisted  that  the  defendant  is  estopped  from  claiming 
that  Sarah  Beal  was  not  the  owner  of  the  whole  of  the  premises, 
for  the  reason  that  the  deed  from'  Cook  and  wife  to  her,  recites  a 
deed  from  Harmanus  Vedder  and  wife  to  Zebulon  Cook  and  Sarah 
BeaL 

The  recital  in  the  deed  referred  to  is  a  statement,  after  the  descrip- 
tion of  the  premises,  as  follows :  '^  As  the  same  is  described  in  a  deed 
executed  to  both  parties  by  Harmanus  Vedder  and  his  wife."  This 
description  may  very  properly  be  interpreted  as  referring  to  the 
instrument  indorsed  on  the  mortgage,  as  no  other  deed  is  intro- 
duced in  evidence,  and  which  included  George  W.  Beal  as  well  as 
the  other  two  })ersons  therein  named.  Assuming,  however,  that  it 
did  not,  it  can  scarcely  be  claimed,  I  think,  that  the  defendant  is  a 
party  or  privy,  claiming  solely  under  the  deed  from  Harriet  Beal  to 
Marcellis  and  Winegar,  of  one-half  of  the  premises,  executed  in  185d. 
It  is  true  he  claims  for  one-half  under  the  last-mentioned  deed,  but 
he  also  claims  the  other  half  under  the  conveyance  by  George  W. 
Beal  and  wife  to  David  P.  Corey,  in  1835,  and  Corey's  subsequent 
conveyance  of  the  premises  to  the  Central  Railroad  Company,  and 
their  intermediate  conveyances,  by  virtue  of  which  he  acquired  title. 
If  a  privy  or  party,  he  could  only  be  bound  to  the  extent  of  his  claim, 
and  has  a  perfect  right  to  maintain  his  title  under  another  and  dif- 
ferent source  to  the  one-half  not  embraced  within  the  conveyance 
from  Harriet  BeaL  It  may  also  be  remarked,  that  inasmuch  as  the 
title  derived  by  the  conveyance  of  Vedder  to  Cook  and  George  W. 
Beal  dates  anterior  to  the  conveyance  from  Cook  to  Sarah  Beal,  the 
latter  must  be  considered  as  a  grant  subject  to  all  rights  which  had 
previously  been  conveyed  by  Vedder,  and  cannot  in  any  way  affect 
the  interest  of  George  W.  Beal,  or  the  parties  claiming  under  him. 

The  plaintiff's  counsel  also  claims  that  George  W.  Beal,  by  his 
acceptance  of  the  legacy  bequeathed  to  him  by  Sarah  Beal,  lost  all 
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title  which  he  had  acquired  under  the  deed  of  Vedder  to  him  and 
Cooky  in  1816,  to  the  nndiyided  half  of  the  premifle&  The  legacy 
bequeathed  was  a  writing  desk  of  trifling  value^  and  it  is  said  that 
the  acceptance  of  this  bequest  was  a  renunciation  of  any  title  or 
claim  which  George  W.  Beal  had  to  the  wheat  lot,  which  by  the 
same  will  was  devised  to  the  plaintiff.  The  plaintiff  seeks  to  apply 
a  familiar  rule  in  equity,  called  the  doctrine  of  election,  by  which 
one  who  accepts  a  benefit  under  a  deed  or  will  must  adopt  the 
whole  contents  of  the  instrument,  conforming  to  all  its  provisions 
and  renouncing  all  rights  inconsistent  with  it;  and  if  a  testatx>r 
has  affected  to  dispose  of  property  not  his  own,  and  has  given  a 
benefit  to  the  person  to  whom  that  property  belongs,  the  legatee  or 
devisee  accepting  the  benefit  so  given  to  him  must  make  good  the 
testator's  attempted  disposition.  If  he  insists  on  retaining  his  own 
property,  which  the  testator  has  attempted  to  give  to  another, 
equity  will  appropriate  the  gift  for  the  purpose  of  making  satisfac- 
tion out  of  it  to  the  persons  whom  he  has  disappointed  by  the  asser- 
tion of  those  rights.  Jarman  on  Wills,  385 ;  Havens  v.  Sackettj  16 
K  Y.  370. 

It  must  be  clear  beyond  any  reasonable  doubt  that  he  has  inten- 
tionally assumed  to  ^spose  of  the  property  of  the  beneficiary,  who 
is  required  on  that  account  to  give  up  his  own  gift.  Havens  v. 
Sachetij  15  N.  Y.  373.  There  is  considerable  difficulty  in  the 
application  of  this  rule  to  the  case  at  bar.  It  is  by  no  means 
clear  that  the  testatrix  intended  by  the  devise  to  the  plaintiff 
to  dispose  of  more  than  her  interest  in  the  property.  Every 
presumption  is  in  an  opposite  direction,  with  no  facts  or  sur- 
rounding circumstances  to  rebut  such  presumption.  This  rule 
is  held  not  to  be  applicable  when  the  testator  has  some  present 
interest  in  the  property  disposed  of  by  him,  although  it  is  not 
entirely  his  own.  In  such  a  case,  unless  the  intention  to  dis- 
pose of  the  whole  estate,  including  the  interest  of  third  persons,  is 
clearly  manifest,  he  will  be  presumed  to  have  intended  to  dispose 
only  of  that  interest  in  the  property  which  he  might  lawfully  dis- 
pose of.  2  Story's  Eq.  Jur.,  §  1089.  This  principle  is  applicable  to 
cases  where  a  legacy  is  given  to  the  wife  and  not  expressed  to  be  in 
lieu  of  dower;  and  it  is  held,  that  she  is  not  put  to  her  election. 
Fuller  V.  Yates,  8  Paige,  325 ;  Church  v.  Bully  2  Denio,  430.  It  is 
utterly  improbable  and  by  no  means  inferable  upon  any  rational 
theory,  that  the  testatrix  intended  to  appropriate  the  property  and 
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an  entire  one-half  interest  of  her  son  George  W.  Beal  and  bequeath 
in  return  for  the  same  the  inadequate  and  small  legacy  named  in 
the  wilL  This  is  also  a  case  I  think  where  the  expressions  employed 
are  of  such  a  character  as  will  admit  of  being  restricted  to  an  inter- 
est belonging  to  and  disposable  by  the  testatrix,  and  therefore  will 
not  be  held  to  apply  to  property  over  which  she  had  no  disposing 
power  within  the  principle  decided  in  Havens  v.  Sackett,  supra. 

Eyen  if  the  doctrine  contended  for  is  applicable  in  cases  where 
the  intention  is  plain  and  clear,  it  is  only  a  rule  in  equity,  and  bs 
the  law  abhors  forfeitures,  should  not  be  held  to  apply  in  an  action 
at  law  against  an  entire  stranger  and  a  bona  fide  purchaser  for  a 
valuable  consideration.  While  courts  of  equity  may  carry  out  and 
enforce  the  intention  of  parties,  and  do  exact  justice  between  them, 
and  may  compel  one  who  has  accepted  a  bequest  or  devise  under  a 
will  to  renounce  all  benefits  inconsistent  with  other  provisions  in 
which  other  parties  have  an  interest,  I  am  unable  to  discover  how 
a  oourt  of  law  can  thus  defeat  a  title.  It  is  held,  that  a  devise  by 
one  who  is  not  a  legal  owner  cannot  transfer  the  legal  title  to  the 
property,  nor  can  it  operate  by  estoppel  against  the  legal  owner, 
who  is  also  a  beneficiary  under  the  will.  Chrettan  v.  Sawardy  1 
Swanst  426,  cited  in  2  Story's  Eq.  Jur.,  §  1080,  note.  The  current 
of  authority  upon  the  question,  which  has  been  much  discussed, 
whether  the  principle  governing  cases  of  election  under  a  will  is 
forfeiture  or  compensation,  especially  those  of  a  recent  date,  is 
strongly  and  decidedly  in  flavor  of  the  principle  of  compensation, 
and  it  is  said  by  Mr.  Justice  Stoby,  that  the  fair  result  of  the 
modem  leading  decisions  is,  that  in  such  a  case  there  is  no  absolute 
forfeiture.  2  Stor/s  Eq.  Jur.,  §  1086 ;  1  Jarman  on  Wills  (Perkins* 
ed.),  376,  376 ;  Willard's  Eq.  Jur.  646,  646. 

The  right  of  the  plaintiff  therefore  to  apply  the  rule  in  question, 
if  the  facts  authorize  it,  is  only  capable  of  being  enforced  in  an 
equitable  action  against  Oeorge  W.  Beal  and  his  grantees  who  have 
notice  of  such  equity.  Oorey  being  a  bona  fids  purchaser  from 
George  W.  Beal,  without  any  notice  that  the  plaintiff  had  any  latent 
equity,  has  a  superior  equity,  I  am  inclined  to  think,  to  that  of  the 
plaintiff.  The  rule  in  equity  is,  that  as  between  two  parties  having 
equal  equities,  the  prior  equity  must  prevail ;  but  if  the  party  hav- 
ing the  subsequent  equity  clothes  himself  with  the  legal  title  before 
he  has  notice  of  the  prior  equity,  such  legal  title  must  prevail.  If^etv- 
ton  V.  McLean^  41  Barb.  286.     It  is  therefore  difficult  to  see  how. 
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eyen  in  an  equitable  aotion,  the  equitable  right  of  the  plaintiff^  if 
any  exists,  oould  be  enforced  against  Gorey  and  his  granteeis. 

The  counsel  for  the  plaintiff  relies  upon  the  case  of  Padbury  y. 
Olarky  48  Eng.  Gh.,  2  MacNaghten  &  Gordon,  298,  as  an  authority 
decisiye  of  the  question  discussed.  The  case  cited  is  by  no  means 
analogous  to  the  one  at  bar.  llie  former  was  a  bill  in  equity,  and 
charged  that  one  of  the  deyisees  had  elected  and  was  bound  to  do 
it  under  the  wilL  The  testator  was  entitled  in  that  case  to  a  fee 
in  an  undiyided  moiety  in  two  houses,  and  to  another  undiyided 
moiety  in  a  leasehold  house,  and  by  his  will  deyised  ''  all  my  free- 
hold messuage  or  tenements/'  etc,  referring  to  the  two  houses  only, 
thus  assuming  that  he  was  the  owner  of  the  whole  and  not  the  one- 
half  of  the  houses.  And  in  another  clause  deyised  "  all  that  my 
moiety  or  half-part  of  the  whole,"  eta,  in  the  'leasehold  messuage,'' 
etc.,  to  the  defendant.  It  was  held,  that  the  words  first  used  were 
a  gift  of  the  entirety,  and  raised  a  question  of  election  as  against 
the  party  entitled  to  the  other  moiety  who  took  beneficially  under 
the  will,  and  that  this  construction  was  corroborated  by  the  fact 
of  the  testator  haying  used  apt  words  in  disposing  of  his  interest  in 
the  leasehold.  The  deyisee  would  thus  haye  receiyed  some  com- 
pensation in  letum  for  the  estate,  which  would  haye  been  surren- 
dered by  an  election  to  take  under  the  will.  The  lord  chancellor 
decided  that  the  defendant  had  not  elected;  but  as  the  rents  were 
receiyed  by  the  trustee  of  the  defendant,  or  her  father,  for  her  use, 
and  she  had  elected  to  take  against  the  will,  she  was  bound  to 
make  good  to  the  disappointed  party  the  yalue  of  the  property  in- 
tended for  her.  The  decision  in  the  case  last  cited  was  based  upon 
the  principle  of  compensation,  and  a  note  at  the  close  of  the  case 
lays  down  the  rule,  that  the  doctrine  of  election  proceeds  upon  the 
ground  of  compensation  and  not  of  forfeiture,  citing  numerous 
authorities  to  sustain  this  principle.  There  is  not  a  reported  case 
in  the  books  which  I  haye  discoyered,  that  maintains  the  doctrine 
that  the  principle  contended  for  can  be  inyoked  in  an  action  of 
ejectment  against  an  entire  stranger  to  defeat  a  legal  title  acquired 
from  one  who  held  a  yalid  conyeyance  of  the  fee,  and  had  parted 
with  the  same  to  a  purchaser. 

The  plaintiff  has  shown  no  such  prior  possession  as  against  the 
defendant  which  entitles  her  to  maintain  this  action,  and  as  she 
was  only  entitled  to  an  equal  undiyided  half  of  the  property  which 
on  the  12th  day  of  May,  1859,  she  conyeyed  to  Marcellis  and  Winegar, 
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has  proved  no  title  whatever  to  the  premises  in  question.  As  the 
plaintiff  proved  no  legal  title,  and  must  recover  upon  the  strength 
of  her  own  title,  and  not  on  the  defects  in  the  title  of  her  adver- 
sary, it  is  not  necessary  to  examine  and  consider  the  character  of 
the  defendant's  title. 

I  think  there  was  no  error  in  the  admission  of  evidence,  and  even 
if  the  declarations  of  William  Beal  were  objectionable,  that  they 
could  not  affecfc  the  result  of  the  case. 

The  decision  of  the  referee  was  right,  and  the  judgment  entered 
thereon  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


Fbeeman,  appellant,  v.  Babbeb. 

Mofiried  w/man — AeHon  far  tue,  de.,  of  land  hdd  by  xoife  and  husbcmd  not 

maintaimMe  in  wtfe^s  name. 

Lands  were  by  parol  given  to  J.  and  haaband  npon  oertain  conditions.  Thej 
took  posBesBion  and  the  conditions  were  performed.  Aftey^ard  the  donor 
commenced  an  action  of  ejectment,  the  husband  did  not  defend,  and  judgment 
was  taken  by  default  against  him.  J.  defended,  and  a  j  udgment  was  rendered 
for  the  donor,  under  which  J.  was  dispossessed  and  B.  took  possession.  Upon 
appeal  the  judgment  was  reversed,  and  upon  a  remittitur  from  the  court 
of  appeals  a  judgment  entered  directing  the  donor  to  execute  a  deed  to  J* 
sufficient  to  convey  to  her  the  estate  for  her  sole  use  and  benefit.  Held,  that 
the  title  to  the  premises  was  in  J.  and  her  husband  as  tenants  by  the 
entirety,  and  J.  oould  not  maintain  an  action  in  her  own  name  against  B.  for 
use  and  occupation  and  waste,  and  that  the  judgment  directing  a  conveyance 
to  her  for  her  sole  use  did  not  confer  a  title  upon  her  enabling  her  to  do  so. 

Appeal  from  a  judgment  in  favor  of  defendant,  entered  upon 
the  report  of  a  referee.  The  action  was  brought  in  Cortland  county 
by  Julia  Ann  Freeman  against  Albert  Barber,  to  recover  for  the  use 
and  occupation  of  about  forty-five  acres  of  land,  and  waste  com- 
mitted while  defendant  was  in  possession. 

The  land  in  question  was  purchased  by  the  father  of  the  plain- 
tiffs husband,  and  a  life  estate  given  them  by  parol  in  the  same  if 
they  would  occupy  and  improve  the  same.  Under  this  agreement, 
plaintiff  and  her  husband  went  into  possession  and  improved  the 
premises.    Afterward  the  husband  left  plaintiff  and  went  to  live 
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with  his  father.  The  father  afterward  commenced  an  action  to 
recover  possession  of  the  hind  against  Jnlia  Ann,  the  plaintiff,  and 
her  hnsband.  The  hnsband  did  not  defend,  and  judgment  was 
obtained  by  default  against  him.  Julia  Ann  defended.  The  action 
was  referr^  and  a  judgment  rendered  in  favor  of  the  &ther,  under 
which  Julia  Ann  was  dispossessed.  An  appeal  was  taken  and  judg- 
ment reversed,  the  court  holding  that  Julia  Ann  was  entitled  to  a 
deed  conveying  to  her  and  her  husband  the  title  to  the  land  in  dis- 
pute for  life.  Freeman  v.  Freeman^  51  Barb.  312.  This  judgment 
was  afiirmed  by  the  court  of  appeals,  and  judgment  absolute  ren- 
dered in  favor  of  Julia  Ann  {Freeman  v.  Fh'eemany  43  N.  Y.  35), 
and  remitted  to  the  supreme  court  to  be  carried  out  Upon  the 
remittitur  judgment  was  entered  directing  the  heirs  of  the  father 
(he  having  died  in  the  meantime)  to  convey  the  premises  to  Julia 
Ann,  ^^  to  her  own  sole  use  and  benefit  during  her  natural  life." 

The  defendant  occupied  the  premises,  claiming  right  under  the 
&ther,  and  after  Julia  Ann  was  dispossessed,  and  committed  various 
acts  which  amounted  to  waste  u^til  Julia  Ann  resumed  possession. 

The  referee  found  as  matter  of  law  that  plaintifi  was  not  entitled 
to  recover. 

H.  Ballard,  for  appellant. 

Jf.  Jf.  Waters,  for  respondent. 

MiLLEB,  P.  J.  The  plaintiff  claims  to  recover  in  this  action  for 
the  occupation  of  land,  and  for  the  removal  and  conversion  of  the 
fences  thereon,  and  damages  to  the  tenement  when  the  premises 
were  held  by  a  title  in  herself  and  husband.  In  Fanners  di 
Mech.  NaJt.  Bank  of  Rochester  v.  Gregory,  49  Barb.  155,  it  was  held, 
that  the  recent  statutes  for  the  better  protection  of  the  separate 
property  of  married  women  have  no  relation  to,  or  effect  upon,  real 
estate  conveyed  to  husband  and  wife  jointly ;  that  the  wife  has  no 
separate  estate  in  such  case,  but  is  seized,  with  her  husband,  of  the 
entirety ;  neither  having  any  separate  or  severable  part  or  portion, 
but  the  two  as  one  in  law  holding  the  entire  estate ;  and  that  they 
hold  not  as  joint  tenants,  or  as  tenants  in  common,  but  as  tenants 
by  entireties.  See,  also,  Ooelet  v.  Oori,  31  Barb.  314;  Torrey 
V.  Torrey,  14  N".  Y.  430 ;  2  Kent's  Com.  133.  Applying  these  prin- 
ciples to  the  case  at  bar,  the  question  now  raised  must  be  con-  • 
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sidered  as  res  adjudicata,  and  the  judgment  of  the  referee  was 
clearly  right. 

There  is  npthing  in  the  decision  of  the  general  term  or  the  court 
of  appeals  in  Freeman  y.  Freeman,  or  in  the  remittitur  of  the  court 
of  appeals,  in  conflict  with  the  doctrine  laid  down,  nor  does  the 
order  of  the  special  term  or  the  remittitur  from  the  court  of  ap- 
peals, which  directs  that  Samuel  Freeman's  heirs  execute  and 
deliyer  a  deed  to  the  plaintiff  sufficient  in  law  to  pass  title  for  her 
sole  and  separate  use  and  benefit  during  her  natural  life,  affoct  the 
question  or  confer  a  title  upon  the  plaintiff  which  she  was  author- 
ized to  receive  beyond  the  decision  of  the  case.  It  was  at  most  the 
decision  of  a  motion,  which  cannot  be  regarded  as  res  adjudicaia, 
where  the  husband  was  not  represented. 

It  may  be  added,  that  no  question  of  that  kind  could  hare  been 
properly  adjudicated  upon  such  a  motion  so  as  to  bind  the  parties, 
as  all  the  court  could  do  would  be  to  carry  out  the  decision  of  the 
court  of  appeals,  which  covered  no  such  question,  and  which  was 
not  in  dispute.  The  question  in  that  case  was,  whether  the  husband 
and  wife  were  entitled  to  the  possession  and  to  a  deed,  and  no  ad- 
judication has  determined  that  the  wife,  and  not  the  husband,  is 
entitled  to  the  possession  during  the  life  of  both,  or  that  the  wife 
exclusively  was  entitled  to  recover  damages. 

The  referee  was  right  and  the  judgment  entered  upon  his  report 

must  be  affirmed,  with  costs. 

Judgment  affinned. 


Babteau,  Executor,  y.  Phcbkix  Mutual  Life  Iksubakce  Com- 
pany, appellant 

L{fe  inswanoe — fcUie  statements  bp  insured.     JSfeis  trial — neuHy-disccvsreA 

evidenee, 

Tke  application  for  a  policy  of  life  insurance  declared  that  any  untrue  or 
fraudulent  answers  or  suppressions  of  fact  should  render  the  policy  void. 
To  the  question  whether  the  applicant  ever  had  paralysis,  the  answer  was 
"  No."  In  an  action  on  the  policy  it  appeared  that  the  insured  had  had,  pre- 
vious to  the  application,  two  attacks  of  a  disease  which  his  physician  had 
pronounced  to  be  paralysis.  He  manifested  alarm  and  apprehension  at  these 
attacks  and  died  from  a  third  attack  in  less  than  a  year  after  the  poUcy  was 
issued.    RMt  that  the  policy  was  void. 
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The  inquiries  pat  to  the  applicant  for  life  insaranoe  are  deemed  to  relate  to 
matters  which  affect  the  general  health  and  the  oontinaance  of  life  and  not 
to  iem^Ttaj  and  occasional  physical  disturbances,  the  result  of  accidental 
causes  to  which  all  men  are  more  or  less  subject.  But  in  regard  to  a  disease 
of  well-marked  symptoms,  alarming  in  character,  which  all  well-informed 
persons  regard  as  affecting  the  general  health  and  as  threatening  the  con- 
tinuance of  life  from  the  dangers  of  its  recurrence,  the  applicant  is  bound 
to  state  the  exact  truth. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered  evidence 
where  such  evidence  is  wholly  cumulative,  and  where  the  same  diligence 
would  have  discovered  the  evidence  before  as  well  as  after  the  trial. 

Appeal  from  an  order  denying  a  new  trial  on  the  miuutes  of  the 
court,  and  from  a  judgment  in  favor  of  the  plaintiff  on  the  verdict 
of  the  jury  ;  also  an  appeal  from  an  order  of  the  special  term  deny- 
ing a  motion  for  a  new  trial  on  the  ground  of  newly-discorered  evi- 
dence. The  action  was  brought  upon  a  policy  of  insurance  issued 
by  the  defendants  upon  the  life  of  Joseph  E.  Althouse,  the  plaiif- 
tifTs  testator.  The  policy  was  for  $2,000,  and  bore  date  July  29, 
1867.  Althouse  died  June  14,  1868.  The  defense  was  an  alleged 
breach  of  warranty  and  fraud  in  the  statement  made  by  the  testator, 
in  the  application  for  insurance,  that  he  never  had  paralysis,  of 
which  disease  he  ultimately  died. 

The  facts  proved  on  the  trial  and  proper  to  be  considered  on  the 
appeals  are  stated  or  referred  to  in  the  opinion. 

IT.  W.  McClellan  and  Maffin  H,  Dorry  for  appellant 
John  Cadman  and  R,  E.  Andrews,  for  respondent. 

BocKES,  J.  In  the  application  for  assurance,  signed  by  Alt- 
house,  and  which  formed  the  basis  of  action  by  the  company  in 
issuing  the  policy,  it  was  declared  that  his  answer  to  the  questions 
thereby  propounded  to  him  were  fair  and  true,  and  that  any  untrue 
or  fraudulent  answers  or  suppressions  of  fact  should  render  the 
policy  null  and  void. 

Among  the  questions  there  put  to  him  was  this :  Whether  he  ever 
had  paralysis.  He  answered  :  **  No."  This  question  was  one  of 
undoubted  importance.  It  called  for  information  as  to  a  disease 
subtle  in  character,  and  the  more  alarming  and  hazardous  from  the 
probability  and  danger  of  its  recurrence.  The  company  were 
entitled  to  a  truthful  answer.  Was  it  true  then  as  the  applicant 
Vol.  m,  N.  T.  Rep.— 73 
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stated  and  represented,  that  he  never  had  paralysis.  This  statement 
should  be  interpreted  with  fairness  to  the  assured.  If  in  fact  he 
never  had  more  than  a  temporary  illness  or  ailment,  merely  indicat- 
ing the  disease  in  some  of  its  symptoms,  but  of  no  pronounced 
type,  his  answer  should  be  received  and  construed  with  reference  to 
that  state  of  facts.  So  it  is  a  fair  rule  of  interpretation,  that  the 
inquiries  put  to  the  applicant  for  life  assurance  are  deemed  to  relate 
^to  matters  which  affect  the  general  health  and  the  continuance  of 
life,"  and  not  to  *'  temporary  and  occasional  physical  disturbances 
the  result  of  accidental  causes,  to  which  all  men  are  more  or  less 
subject"  These  are  not  supposed  to  be  in  the  mind  of  the  parties. 
On  the  other  hand,  when  the  party  is  interrogated  in  regard  to  a 
disease  of  well-marked  symptoms,  alarming  in  character,  which  all 
well-informed  persons  regard  as  affecting  the  general  health  and 
as  threatening  the  continuance  of  life  from  the  danger  of  its  recur- 
il^nce,  he  is  bound  to  speak  and  to  state  the  exact  truth.  Tested  by 
these,  as  it  seems  to  me,  just  principles  and  requirements,  how 
stands  the  case  now  before  us  for  examination  ?  Was  the  statement 
of  the  plaintiffs  testator  considered  with  reference  to  his  prior  con- 
dition of  health,  and  the  obvious  import  of  his  words,  truthful  ? 
Had  he  never  had  paralysis  —  distinctly,  unmistakably,  confessedly 
—  the  knowledge  of  which  caused  to  him  serious  alarm  and  appre- 
hension ?  The  proof  is  quite  unequivocal  and  conclusive,  as  it 
appears  to  me,  on  this  subject  There  were  irwo  attacks  prior  to  the 
last,  which  terminated  fatally  —  the  first  in  August,  1865,  the  sec- 
ond in  March,  1866,  the  last  in  June,  1868  —  about  ten  months  and 
a  half  after  the  issuing  of  the  policy.  That  he  had  paralysis  in 
1865  and  in  1866  is  proved  by  many  witnesses.  His  physician  who 
attended  him  on  those  occasions  so  testified,  and  gave  the  diagnosis 
of  his  case.  He  stated  that  one-half  of  his  body  was  affected;  that 
the  muscles  of  his  face,  arm  and  leg  were  involved ;  that  his  power 
of  locomotion  was  impaired ;  that  his  features  were  distorted ;  that 
he  could  not  articulate.  The  doctor  was  corroborated  in  the  main 
by  several  other  witnesses,  his  neighbors,  who  saw  him  and  con- 
versed with  him  frequently.  One  of  these  witnesses  testified  that 
on  one  occasion  when  he  saw  him,  he  attempted  to  speak  and  could 
not  except  with  difBiculty  —  that  he  had  not  the  use  of  his  tongue 
and  mouth — that  he  drooled  —  that  there  was  a  difficulty  in  his 
walk.  Another  testified  that  his  locomotion  was  impaired,  as  was 
also  his  articulation. 
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Other  witnesses,  several  of  them,  testified  to  similar  symptoms 
and  indications  of  the  disease.  That  he  was  afflicted  with  this 
disease  was  a  matter  of  notoriety  in  the  neighborhood. 

Besides,  on  repeated  occasions  he  stated  that  he  had  paralysis, 
said  he  had  had  two  attacks,  and  expressed  apprehension  that  the 
third  would  bo  fatal,  as  it  was,  in  fact.  He  stated  to  the  physician 
who  attended  him  in  his  last  illness  that  he  had  previously  an  affec- 
tion of  the  same  kind.  It  appeared  also  that  a  few  months  before 
he  procured  the  policy  in  suit,  and  when  he  had  the  subject  of  ob- 
taining an  insurance  on  his  life  under  consideration,  he  was  told, 
in  substance,  that  he  could  not  get  a  policy  on  an  application  giv- 
ing information  of  his  having  had  paralysis.  Now,  all  this  evidence 
stands  without  any  substantial  contradiction  or  explanation.  Some 
proof  was  given  on  the  part  of  the  plaintiff,  which  tended  to 
weaken  it,  perhaps  to  some  inconsiderable  extent ;  but,  in  the  main, 
its  force  is  unshaken,  and  the  necessary  conclusion  is,  that  the 
assured  had  two  serious  and  alarming  attacks  of  paralysis  prior  to 
the  presentation  of  his  application  for  this  policy.  Yet  to  the  in- 
terrogatory, had  he  ever  paralysis,  he  replied,  "  No.''  He  was  fully 
aware  that  the  disease  had  been  upon  him,  and  was  conscious  of 
the  great  danger  to  be  apprehended  from  it.  He  well  knew  that 
it  was  more  than  a  mere  '^  temporary  illness,"  more  than  a  mere 
"physical  disturbance,"  or  "slight  difficulty,"  of  which,  in  all 
human  probability,  he  had  wholly  recovered,  and  in  regard  to  which, 
or  to  its  recurrence,  he  need  entertain  }io  fears.  Both  attacks  were, 
in  point  of  fact,  of  a  seriously  alarming  character,  and  were  evi- 
dently so  considered  by  his  physician,  by  his  neighbors,  and  by 
himself.  His  statement  in  the  application  was  manifestly  untrue. 
The  inquiry  called  for  an  answer  of  undoubted  materiality  and  im- 
portance, and  the  party  should  be  held  to  the  consequences  of  a 
false  answer.  Therefore,  by  express  stipulation,  the  policy  issued 
upon  the  application  which  contained  this  false  statement  was  void. 
Fitch  V.  Am.  Pop.  Life  Ins.  Co.y  2  N.  T.  Sup.  247. 

In  considering  this  case,  due  regard  has  been  had  (in  so  far  as 
they  here  have  application)  to  the  rules  laid  down  for  our  guidance 
in  giving  construction  and  effect  to  the  statements  of  assured  per- 
sons in  their  applications  for  policies,  and  to  the  observations  of 
the  learned  judges  in  the  cases  to  which  our  attention  has  been 
called,  and  particularly  to  the  examination  of  the  subject,  in  Hig- 
Me  V.  Guard.  Mut.  Life  Ins.  Co.^  53  N.  Y.  603;  also  in  Peacock  v.  N. 
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Y.  Life  Ins.  Co.,  20  id.  293 ;  Horn  v.  Amicable  Life  Ins.  Co.y 
64  Barb.  81 ;  ffolU  v.  Guard.  Life  Ins.  Co.,  6  Hobt  568 ;  Camp- 
bell y.  N.  Eng.  Mut.  Life  Ins:  Co.,  98  Mass.  381.  Bliss  on  Life  Ins., 
§§  105,  107,  117.  If  the  conclusion  above  arrived  at  be  sound,  the 
learned  judge  should  have  directed  a  verdict  for  the  defendant  as 
requested ;  or  if  the  case  was  allowed  to  go  to  the  jury,  their  ver- 
dict in  favor  of  the  plaintiff  should  have  been  set  aside  on  the  min- 
utes of  the  court 

The  order  denying  a  new  trial  on  the  minutes  of  the  court,  and 
the  judgment  on  the  verdict  should  be  reversed,  and  a  new  trial 
should  be  granted,  with  costs  to  abide  the  event. 

This  disposition  of  the  case  renders  the  appeal  from  the  order 
denying  a  new  trial,  on  the  ground  of  newly-discovered  evidence,  of 
little  importance ;  I  am  of  the  opinion,  however,  that  the  motion 
based  on  that  ground  was  properly  denied.  The  newly-discovered 
evidence,  set  forth  in  the  moving  papers,  was  wholly  cumulative, 
besides,  for  aught  that  appears,  it  might  have  been  discovered  with 
due  diligence,  and  been  produced  on  the  trial,  had  proper  efforts 
been  made.  As  is  well  said  by  counsel,  the  same  diligence  would 
have  discovered  the  evidence  before  as  well  as  after  the  trial.  The 
order  denying  a  new  trial,  on  the  grounds  of  newly-discovered  evi- 
dence, should  be  affirmed,  with  $10  costs. 

Judgment  accordingly. 


Bates  et  al.  v.  Gosxeb. 

BUUuU  of  frauds  —  Sale — oral  contract. 

The  owner  of  a  male  colt  bargained  with  C,  who  o£fered  to  fyurchase  it,  and 
G.  Bald, "  If  joa  will  castrate  him,  when  he  is  well  I  will  give  70a  $1,000  for 
him/',  to  which  the  owner  replied,  "  I  will  do  it."  No  part  of  the  price  was 
paid.  Held,  that  the  contract  was  one  of  sale  and  not  for  work  and  labor, 
and  not  being  in  writing,  was  within  the  statute  of  frauds  and  void. 

ExoEPTiOKS  ordered  to  be  heard  in  the  first  instance,  at  general 
term.  The  action  was  brought  by  John  J.  Bates  and  David  Baird 
against  Daniel  J.  Coster. 

The  plaintiffs  were  the  owners  of  a  male  colt,  which  the  defendant 
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proposed  to  purchase.  After  some  conyersation  between  the  parties 
in  regard  to  the  appearance,  value,  and  price  of  the  animal,  the 
defendant  said,  according  to  one  of  the  witnesses,  '^  if  you  will  have 
him  altered  and  keep  him  until  he  gets  well,  I  will  give  you  $1,000," 
and  that  Baird,  one  of  the  plaintiffs,  with  whom  the  conyersation 
was  had,  replied,  that  ''  he  would  take  it,  and  haye  him  altered 
to-morrow."  According  to  another  witness,  the  defendant  said, 
"if  you  will  castrate  him,  when  he  is  well  I  will  giye  you  $1,000  for 
him,"  and  that  Baird  replied,  "  I  will  do  it."  The  plaintiffs  caused 
the  colt  to  be  immediately  castrated,  and  when  well,  offered  him  to 
the  defendant,  who  refused  to  accept  him.  Thereupon  this  action 
was  brought.  On  the  trial  the  plaintiffs  were  nonsuited,  on  the 
ground  that  the  contract,  being  oral,  was  within  the  statute  of 
frauds  and  yoid. 

An  exception  was  interposed  to  this  ruling,  and  the  case  was 
ordered  to  be  heard  in  the  first  instance  thereon  at  the  general  term. 

Samuel  S.  Edick^  for  plaintiffs,  cited  Meade  y.  Case,  33  Barb.  202 
Courtright  y.  Stewart^  19  id.  467  ;  Parker  y.  Schencky  28  id.  38 
Bennett  y.  Hully  10  Johns.  364 ;  Orookshank  y.  Burrell,  18  id.  58 
Donovan  y.  WiUsony  26  Barb.  140 ;  Parsons  y.  Loucks,  48  N.  T. 
17;  Ferren  y.  (yHarra,  62  Barb.  627  ;  Haight  y.  Ripley y  19  Me. 
137. 

John  0.  Robinsony  for  defendant 

BooEES,  J.  The  contract  was  not  in  writing;  no  part  of  the 
purchase  price  was  paid ;  nor  was  the  property  deliyered.  If,  there- 
fore, the  contract  was  one  of  sale,  it  was  within  the  statute  of 
frauds  and  yoid.  2  R  S.  136,  §  3.  This  position  is  not  denied; 
but  it  is  insisted  on  tlltd  part  of  the  plaintiffs,  that  the  contract  was 
for  work  and  labor.  When  the  thing  bargained  for  is  not  in  esse  at 
the  time  of  the  contract  —  could  not  then  be  deliyered  or  accepted, 
but  is  to  be  afterward  constructed  or  manufactured  —  the  contract 
is  held  to  be  one  for  work  and  labor ;  as  for  a  wagon,  thereafter  to 
be  constructed,  and  the  like.  Crookshank  y.  Burrell,  18  Johns.  68 ; 
Towers  y.  Osborne,  1  Str.  606;  Mixer  v.  Howarthy  21  Pick.  205; 
SewaU  y.  Mtch,  8  Cow.  216 ;  Spencer  y.  Cone,  1  Mete.  283 ;  Parker 
y.  Schencky  28  Barb.  38 ;  Stephots  y.  Santee,  51  id.  532,  546 ;  Dono- 
van y.  WiUson,  26  id.  138 ;  Parsons  y.  Loucks,  4  Bobt  216 ;  S.  C,  48 
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K.  Y.  17 ;  Couririghi  y.  Stewart,  19  Barb.  455.  ThiB  class  of  caaet 
does  not  £aI1  within  the  statnte ;  and  an  action  may  be  maintained  for 
tlie  contract  price,  counting  on  the  agreement  as  a  contract  for  work, 
labor  and  materials.  Again,  when  the  subject  of  the  contract 
exists  at  the  time  in  solido,  bat  something  is  agreed  to  be  done  to 
it  to  put  it  in  condition  for  ase,  or  to  make  it  marketable,  the  con- 
tract is  held  to  be  one  of  sale,  and  void  within  the  statute.  Yet  the 
rale  thus  laid  down  has  perhaps  some  exceptions. 

The  case  of  Mead  y.  Case,  33  Barb.  202,  is  a  notable  instance. 
The  contract  was  for  a  marble  monument  then  complete  in  its 
general  form,  but  was  to  be  polished,  lettered,  finished  and  set  up, 
at  and  for  the  price  of  $200.  This  was  held  to  be  a  contract  for 
work,  labor  and  materials,  and  binding.  The  court  held  that  the 
agreement  was  one  by  which  the  party  was  employed  to  make  or 
numufacture  a  monument  not  then  in  existence.  In  this  view,  un- 
doubtedly, the  case  was  well  decided.  But  the  decision  was  by  a 
divided  court,  and  is  of  doubtful  authority  on  the  facts  proved.  It 
seems  in  conflict  with  several  more  recent  cades.  In  Mtzsimmons 
T.  Woodruff,  1  N.  Y.  Sup.  3,  the  contract  was  for  a  marble  mantel, 
then  selected  by  the  party,  which  was  to  be  set  up  with  certain 
alterations,  in  his  house,  situated  in  another  town,  at  and  for 
the  price  of  180.  This  was  held  to  be  a  contract  of  sale,  and  void 
under  the  statute.  In  Cooke  v.  Millard,  5  Lans.  243,  the  contract 
was  for  lumber  to  be  dressed  and  delivered  —  held  to  be  a  contract  of 
sale  and  void.  In  Smith  v.  N.  Y.  C.  J?.  R.  Co.,  4  Keyes,  180,  it  was 
held,  that  a  contract  for  the  sale  and  delivery  of  a  quantity  of  wood, 
at  the  time,  in  standing  trees,  was  not  a  contract  for  work  and  labor 
so  as  to  take  the  case  out  of  the  statute ;  and  Woodbuff,  J^  likened 
the  case  to  Downs  v.  Boss,  23  Wend.  270,  where  the  contract  was  for 
wheat  thereafter  to  be  threshed  and  delivered,  and  to  Garbutt  v. 
Watson,  5  Bam.  &  Aid.  613,  where  the  contract  was  with  a  miller, 
for  flour  thereafter  to  be  ground.  It  is  said  in  many  of  the  cases 
where  this  question  has  been  considered,  that  the  true  test  for  de- 
termining whether  the  contract  was  one  of  sale  or  for  work  and 
labor,  is  to  inquire  whether  the  work  to  be  performed  in  order  to 
prepare  the  property  for  delivery,  was  to  be  done  for  the  vendor  or  the 
vendee.  If  for  the  former,  the  contract  is  one  of  sale  and  void  under 
the  statute.  According  to  the  above  cases  it  must  be  quite  obvious,  I 
think,  that  the  contract  here  under  consideration  was  one  of  sale, 
not  one  for  work  and  labor.    It  was  a  simple  contract  for  the  sale  of 
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the  colty  to  be  deliyered  at  a  fa  tare  time,  gelded  and  well,  at  the  price 
of  $1,000.  The  animal  was  present,  before  the  contracting  parties,  and 
was  the  precise  property  agreed  to  be  delivered.  Trae,  an  operation 
was  to  be  performed  of  great  hazard ;  inyolving,  however,  little  labor 
and  trifling  expense.*  The  plaintiffs  assumed  the  expense  and  risk, 
for  they  were  to  deliver  the  colt  gelded  and  welL  It  was  the  animal 
that  was  contracted  for,  not  the  incident  of  castration.  The  labor, 
expense  and  risk  of  the  operation,  were  for  the  plaintiffs.  The  ani- 
mal was  the  subject  of  the  purchase  and  sale,  to  be  gelded  before 
delivery.  The  language  of  Bailet,  J.,  in  Smith  v.  Surmaii,  9 
Bam.  &  Oress.  561,  well  applies  here.  He  says  :  "  The  vendor,  so 
long  as  he  was  felling  it  (the  timber)  and  preparing  it  for  delivery, 
was  doing  work  for  himself,  and  not  for  the  defendant ; ''  and  he 
adds,  it  was  "  a  contract  for  the  future  sale  of  the  timber,  when  it 
should  be  in  a  fit  state  for  delivery."  There  was  not  certainly  any 
idea  of  manufacture  involved  in  the  agreement  in  this  case — no 
idea  of  compensation  for  work  and  labor  as  such.  In  no  fair  and 
just  sense  can  this  contract  be  deemed  one  for  work  and  labor.  It 
was  manifestly  a  contract  of  sale  for  the  price  of  $1,000,  and  not 
being  in  writing,  was  void  by  the  statute  of  frauds.  The  case  was 
properly  disposed  of  at  the  trial,  and  the  defendant  is  entitled  to 

judgment. 

Judgment  for  defendant. 


Thubhak,  appellant,  v.  Mosheb. 

IMdenee — fravdvXmd  representations — variance — Examination  pursuant  to 
%  891  of  Code  —  Memorandum  —  how  far  evidence — stenographer's  minutes. 

In  an  action  to  recover  damages  caused  by  defendant's  alleged  false  and  fraud- 
ulent  representations,  which  were  specifically  charged  in  the  complaint, 
plaintiff  offered  evidence  of  false  and  fraudulent  representations,  other  than 
those  charged.    Sield,  inadmissible. 

The  examination  of  a  defendant  taken  before  the  trial  of  an  action,  pursuant 
to  section  891  of  the  Code  of  Procedure,  was  not  signed  by  the  party,  nor 
certified  by  the  officer,  nor  filed  with  the  derk.    Meld  not  evidence  per  se. 

The  stenographer  who  took  down  the  examination  testified  that  it  was  the  evi- 
dence as  he  took  it,  and  that  he  believed  it  to  be  correct ;  he  did  not  state 
that  he  had  no  recollection  of  the  facts  aside  from  the  written  paper.  Held, 
that  the  -examination  was  not  admissible  as  a  memorandum. 
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Appeal  from  a  judgment  at  circuit,  against  plaintiff.  The 
action  was  brought  by  Richardson  H.  Thurman  against  Henry  W. 
Mosher  and  Edward  Tracey,  to  recover  for  alleged  false  and  fraud- 
ulent representations  made  by  the  defendant  Mosher  to  the  plain- 
tiff, concerning  the  stock  and  property  of  the  Heydrick  Oil  Com- 
pany, a  corporation  organized  under  the  laws  of  the  State  of 
Pennsylvania,  by  which  representations  the  plaintiff  alleged  that  he 
was  induced  to  transfer  to  Tracey  certain  lots  of  land  in  the  city  of 
Brooklyn  of  the  value  of  td,000,  and  to  take  from  said  Tracey  as 
consideration  therefor  three  hundred  shares  of  the  stock  of  said 
Heydrick  Oil  Company,  at  $10  per  share,  and  that  said  stock  was  in 
fact  worthless,  and  the  plaintiff  suffered  damage  to  the  amount  of 
$3,000  and  interest;  that  Tracey  well  knew  of  the  representations 
made  by  the  defendant  Mosher,  and  that  the  same  were  false,  and 
that  Mosher  and  Tracey  combined  and  confederated  together  to 
deceive  and  defraud  the  plaintiff  for  the  benefit  of  said  Tracey. 
Before  the  action  was  brought  to  trial,  the  plaintiff  discontinued 
as  against  the  defendant  Tracey. 

The  action  was  brought  to  trial  at  the  Rensselaer  circuit,  in 
December,  1872,  when  evidence  was  given  by  both  parties  bearing 
on  the  issues  presented  by  the  pleadings,  and  a  verdict  was  rendered 
by  the  jury  in  favor  of  the  defendant  Judgment  was  thereupon 
rendered,  and  the  plaintiff  appealed  to  the  general  term. 

The  questions  raised  on  the  appeal  relate  entirely  to  the  exclusion 
of  evidence  offered  by  the  plaintiff  on  the  trial.  The  plaintiff  offered 
to  show  alleged  false  and  fraudulent  representations  other  than  those 
charged  and  counted  on  in  the  complaint.  The  court  excluded  the 
evidence,  and  the  plaintiff  excepted. 

The  plaintiff  also  offered  to  read  in  evidence  the  examination  of 
the  defendant  taken  before  trial  in  this  case,  under  an  order  made 
pursuant  to  section  391  of  the  Code,  which  examination  was  not 
completed,  nor  was  the  testimony  so  taken  signed  by  the  party, 
certified  by  the  officer,  or  filed  with  the  clerk.  The  plaintiff's  coun- 
sel admitted,  that  the  testimony  or  deposition  was  not  signed  or  filed 
so  as  to  entitle  it  to  be  read  as  evidence  without  proving  it,  but 
offered  to  read  it  in  evidence  as  an  admission  of  the  defendant  The 
defendant  objected  to  it  as  immaterial,  incompetent;  that  it  was 
not  properly  authenticated ;  was  not  read  over  to  the  defendant  or 
signed  by  him,  and  was  never  filed.  The  court  sustained  the  objec- 
tion, and  the  plaintiff  excepted  to  such  ruling. 
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E.  F.  Bullardy  for  appellant 
E,  Cowen,  for  respondent. 

BoGKES,  J.  There  was  no  error,  I  think,  in  the  exclusion  of  the 
alleged  false  and  frauduknt  representations  made  by  the  defendant, 
other  than  those  counted  on  in  the  complaint.  The  action  was 
based  on  particular  specified  charges  and  allegations  of  fraud.  On 
those  the  plaintiff  counted,  and  on  those  he  must  rely.  The  defend- 
ant was  required  to  answer  those  and  none  other.  He  was  not  called 
upon  to  meet  other  charges  and  statements  than  those  of  which  he 
had  notice  in  the  pleading.  Wells  v.  Jewett,  11  How.  242;  Barber 
V.  Morgan,  51  Barb.  116;  Oray  v.  Palmer,  2  Bobt.  500. 

There  is  an  obvious  distinction  between  those  cases  where  specific 
charges  of  fraud  are  made  the  basis  of  a  recovery,  and  those  where 
a  fraudulent  intent  constitutes  the  gravamen  of  action,  as  when  the 
question  is  whether  the  vendee  of  goods  procured  them  with  the 
fraudulent  intent  not  to  pay  for  them.  A  sale  and  delivery  of  goods 
to  a  vendee  who  purchases  with  the  preconceived  design  not  to  pay 
for  them  is  fraudulent;  and  on  an  issue  as  to  such  intent  it  is  com- 
petent, with  a  view  to  show  the  quo  animo,  to  prove  that  the  party 
accused  was  engaged  in  other  similar  frauds  at  or  about  the  same 
time.  Then  such  other  frauds  become  evidence  in  support  of  the 
charge  of  fraudulent  purpose  and  intent.  The  evidence  bears  on  the 
motive  of  the  party,  which,  if  fraudulent  of  itself,  makes  the  sale 
and  delivery  void.  When  the  charge  to  be  substantiated  is  that  the 
intent  with  which  the  act  was  done  was  fraudulent,  any  transaction 
or  statement  of  a  fraudulent  character  bearing  on  the  motive  of  the 
party  accused  becomes  competent  evidence.  But  when  the  charge 
is,  that  the  party  did  a  specific  fraudulent  act  or  made  a  certain  false 
statement,  which  gave  a  right  of  action,  the  act  or  statement  must 
be  proved  substantially  as  alleged  in  the  pleading,  and  proof  of  other 
fraudulent  transactions  are  irrelevant  and  improper. 

The  offers  to  prove  false  representations  and  fraudulent  transactions 
against  the  defendant,  other  than  those  counted  on  in  the  complaint, 
were  properly  rejected. 

The  offer  of  the  plaintiff  to  read  the  examination  of  the  defendant, 

iaken  pursuant  to  section  391  of  the  Code,  is  now  to  be  considered. 

It  is  conceded  that  the  examination  could  not  be  read  as  evidence 

in  the  case,  like  the  deposition  of  a  party  taken  de  bene  esse  for  sev- 
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eral  reasons.  It  was  not  complete;  was  not  read  over  to  and  signed 
by  the  party  examined;  was  not  certified  by  the  officer;  nor  had  it 
been  filed.  Had  these  requirements  been  duly  complied  with  the 
examination  would  have  been  eyidence  of  itself  to  be  used  on  the  trial 
by  either  party,  at  their  option.  Barry  y.  Oalviny  37  How.  310. 
There  was  no  statute  which  authorized  it  to  be  read  in  evidence  in 
the  form  in  which  it  was  presented.  Therefore,  as  a  deposition,  and 
of  itself,  it  was  incompetent  evidence.  This  was  conceded  by  the 
plaintiff's  counsel.  He  said,  ^'  I  admit  it  has  never  been  signed  and 
filed  so  we  could  read  it  without  proving  it'^  But  he  offered  ^'  to 
read  the  evidence  of  said  defendant  so  taken,  against  him,  as  an 
admission  in  the  case."  Now  I  am  unable  to  discover  any  legal  ob- 
jection to  proof  by  the  plaintiff  of  what  the  defendant  stated  on 
the  occasion  of  his  examination.  The  plaintiff  had  a  right  to 
prove  his  statements  and  admissions  bearing  on  the  issues  wher- 
ever and  whenever  uttered.  That  he  made  them  under  oath  and 
in  a  legal  proceeding  affords  no  reason  why  they  might  not  be 
proved  against  him.  So  it  was  undoubtedly  competent  for  the 
plaintiff  to  call  the  stenographer  who  took  down  the  defendant's 
examination,  or  any  other  person  who  heard  him  speak,  and  prove 
what  he  then  stated.  The  stenographer  was  called  in  this  case,  and 
testified,  that  he  took  down  the  examination,  which  he  then  produced 
or  held  in  his  hand,  said  it  was  the  evidence  as  he  took  it,  and  that 
he  believed  it  to  be  correct  The  plaintiff's  counsel  then  offered  to 
read  the  examination  in  evidence,  when  the  objections  were  inter- 
posed, that  it  was  incompetent,  immaterial  and  not  properly  authen- 
ticated; that  is,  that  the  paper  itself  was  incompetent  evidence. 
Now  the  written  paper  was  not  evidence  ipsofacto,  but  was  a  mem- 
orandum made  by  the  witness  which  might  be  used,  if  necessary,  in 
aid  of  his  recollection.  The  question  to  the  witness  should  have 
been,  what  did  the  defendant  state  on  that  examination  ?  If  he 
could  answer  without  recourse  to  the  memorandum,  he  should  do 
so.  To  adopt  the  language  of  Woodruff,  J.,  in  Young  v.  Cathtt, 
6  Duer,  441,  there  would  be  no  propriety  in  putting  into  the  hands 
of  a  witness  a  paper,  for  the  purpose  of  refreshing  his  recollection, 
when  his  memory  is  already  fresh,  and  his  recollection  full  on  the 
subject  of  inquiry ;  and  the  learned  judge  adds  in  substance,  that 
to  do  so  under  such  circumstances  would  be  impi*oper. 

If  unable  to  answer  without  recourse  to  the  paper  he  might  resort 
to  it  in  aid  of  his  memory.    But  the  right  to  recur  to  it  in  aid  of 
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his  recollection  would  not  make  the  memorandam  eridence  of  itseU. 
It  was  said  in  Butler  y.  Benson,  1  Barb.  526,  that  a  witness  might 
use  a  memorandum  to  refresh  his  recollection,  but  that  it  was  not 
evidence  to  go  to  the  jury,  eyen  though  he  should  swear  that  he 
thought  it  correct;  and  it  is  added,  per  Hand,  J.,  ''he  may  refresh 
his  memory,  and  then  if  his  recollection  recalls  the  transaction,  that 
recollection  is  testimony  to  go  to  the  jury.  *  ♦  *  It 
is  not  sufficient  that  his  mind  recurs  to  the  memorandum,  and  that 
he  himself  believes  that  true."  This  case  followed  substantially  the 
decision  in  Lawrence  v.  Barker,  5  Wend.  301 ;  and  both  of  these 
cases  were  cited  with  approval  in  Huff  v.  Bennett,  6  KT.  Y.  337. 
The  rule  laid  down  in  these  cases  would  absolutely  exclude  the 
reading  of  a  memorandum  in  evideuce  under  all  circumstances.  It 
would  permit  a  paper  to  be  used  by  the  witness  to  refresh  his  mem-  • 
ory,  yet,  after  recurring  to  it,  he  would  be  required  to  speak  to  the 
facts  from  his  recollection.  But  the  rule  has  been  so  far  modified 
as  to  permit  a  memorandum  to  be  read  in  evidence  under  certain 
oircumstances.  HaUey  v.  Sinsebaugh,  15  N.  Y.  485 ;  Russell  v.  H. 
R,  R.  R.  Co.,  17  id.  134 ;  Guy  v.  Mead,  22  id.  462 ;  Letois  v. 
IngersoU,  1  Keyes,  347, 357-8 ;  S.  C,  3  Abb.  Ct  App.  55 ;  McComiick 
V.  Pennsylvania  Central  R.  R.  Co.,  49  N.  Y.  303,  315.  The  rule,  ^ 
as  settled  in  these  and  other  recent  cases,  is  to  the  effect,  that 
a  memorandum  of  a  fact  material  to  the  issue,  made  by  a  witness 
at  or  near  the  time  when  the  fact  occurred,  may  be  read  in 
evidence  to  the  jury,  1st,  if  the  witness  can  swear  that  it  was 
made  correctly ;  and  2d,  that  he  cannot  remember  the  fact  except 
as  he  finds  it  stated  in  the  paper.  So  it  was  held  in  Russell 
y.  jET.  R,  R.  R.  Co^  supra,  that  a  memorandum  made  by  a  living 
witness  contemporaneously  with  the  facts  to  which  it  relates  is 
admissible  in  evidence  only  as  auxiliary  to  and  not  as  a  substitute 
for  his  oral  testimony ;  and  that  it  must  appear  that  there  is  a 
necessity  for  its  introduction  on  account  of  the  inability  of  the  wit- 
ness to  recollect  the  facts  after  refreshing  his  memory  by  the  writing. 
In  this  case  Judge  Seldek  says,  that  it  is  an  indispensable  prelim- 
inary to  the  introduction  of  such  memorandum  that  it  should 
appear  that  the  witness  is  unable  with  the  aid  of  the  memorandum 
to  speak  from  memory  as  to  the  facts ;  and  further,  that  it  is  the 
duty  of  the  court  in  all  such  cases  to  see,  before  receiving  the  evi- 
dence, that  there  is  a  necessity  for  its  introduction  on  account  of 
the  inability  of  the  witness  to  recollect  the  facts.    Thus  it  seems 
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that  the  memorandam  is  inadmissible  unless  the  witness  states  that 
he  has  no  recollection  of  the  facts  which  are  the  subject  of  inquiry, 
aside  from  the  written  paper.  The  following  cases  in  addition  to 
those  above  cited  bear  on  the  point.  Meacham  v.  Pell,  51  Barb.  65- 
67  ;  Brown  v.  Jones,  46  id.  400,  410,  411 ;  Wood  y.  De  Figaniere, 
25  How.  622-526 ;  Stewart  v.  Binsse,  7  Bosw.  195-197 ;  Wheeler  y. 
Ruckmauy  1  Robt.  408-411.  In  Ru^ell  y.  H.  R.  R.  R,  Co^  supra, 
the  memorandum  was  admitted  in  eyidence  against  objection,  and  a 
new  trial  was  granted  on  the  ground,  that  for  aught  that  appeared 
the  witness  had  a  distinct  recollection  of  all  the  facts  independent 
of  th(B  written  paper. 

Now  in  the  case  at  bar,  the  witness  stated  that  he  took  the  min- 
utes, as  he  belieyes,  correctly.  But  he  did  not  swear  to  any  want  of 
memory  as  to  what  the  party  testified  to,  did  not  say  that  he  could 
not  giye  what  the  party  then  stated,  except  from  the  minutes ;  did 
not  show  that  it  was  at  all  necessary  for  him  to  recur  to  them  in 
aid  eyen  of  his  recollection.  For  aught  that  appeared  he  could 
haye  stated  what  the  defendant  then  swore  to,  without  any  aid 
from  the  minutes.  If  he  could  haye  done  so,  there  was  no  occasion 
to  refer  to  them.  It  seems,  therefore,  that  the  paper,  of  itself,  was 
incompetent  as  eyidence,  and  the  offer  to  read  it  to  the  jury  was 
properly  oyerruled. 

Had  the  offer  been  this,  to  proye  by  the  witness  what  the 
defendant  stated  or  tesH6ed  to,  on  the  occasion  of  his  examination, 
its  exclusion  would,  I  think,  have  been  error ;  but  the  offer  was  to 
proye  facts  competent  to  be  proved  by  incompetent  evidence  that 
was  inadmissible.  Both  the  facts  to  be  proved,  and  the  evidence 
offered  to  establish  them  must  be  competent  or  the  offer  should  be 
rejected. 

The  above  considerations  embrace  the  principal  grounds  of  error 
presented  for  examination,  and,  as  we  think,  the  only  grounds  of 
alleged  error  which  require  particular  notice. 

Judgment  affirmed. 
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Decker  y.  Saltshak,  administrator,  et  al^  appellants. 

Ooniraei — agaimt  pvblie  policy — cuaignment  of  bounty.    Pleadings — amend- 

ment  of.    Money  had  and  received. 

Defendant's  son  being  liable  to  be  drafted  in  1864,  defendant  entered  into  an 
agreement  with  plaintiff  whereby  defendant  agreed  to  pay  plaintiff  $500, 
and  that  plaintiff  ehonld  have  all  the  county  and  town  bounties  which  the 
son,  or  any  substitute  plaintiff  should  procure,  would  be  entitled  to,  if  plain- 
tiff would  furnish  and  put  into  the  service  a  substitute  for  the  son,  which 
would  clear  him  from  the  draft.  Plaintiff  accordingly  furnished  W.  as  a  sub- 
Bfcitute  and  received  the  $500  and  the  county  bounty.  Subsequently  the  town 
voted  an  additional  bounty,  payable  to  the  substitute,  and  defendant  received 
a  portion  of  it,  which  he  refused  to  pay  over  to  plaintiff.  In  an  action  for 
money  had  and  received  by  defendant  to  plaintiff's  use,  held,  that  the  agree- 
ment did  not  confer  ui>on  plaintiff  any  right  to  the  money,  because  the  bounty 
did  not,  when  created,  become  the  property  of  defendant,  and  because  it  was 
a  mere  contingent  possibility  not  coupled  with  an  interest,  and  not  capable 
of  being  sold ;  also,  that  the  agreement  was  void,  as  being  a  gambling  contract 
and  against  public  policy. 

Under  a  complaint  which  presents  a  claim  "  for  money  which  defendant  had 
of  plaintiff  for  defendant's  own  use,"  the  plaintiff  cannot  recover  on  a  demand 
in  favor  of  a  third  person  against  defendant  and  assigned  to  plaintiff. 

It  seems  that  after  a  cause  has  been  tried  and  appeal  taken  to  the  general 
term  where  a  new  trial  is  ordered,  it  is  too  late  to  allow  an  amendment  of 
the  complaint  setting  up  a  new  cause  of  action. 

Appeal  from  a  judgment  of  the  Cortland  county  court  and 
from  an  order  denying  a  new  trial.  This  action  was  tried  in  a 
justice's  court  October  19, 1865 ;  retried  in  county  court  March, 
1866,  and  the  general  term  granted  a  new  trial  in  May,  1868. 
Pabkeb,  J.,  writing  the  opinion  of  the  court,  which  was  as  follows  : 

Pabkeb,  J.  This  action  was  originally  brought  in  a  justice's 
court,  and  came  to  the  county  court  of  Cortland  county  by  appeal, 
where  it  was  re-tried,  and  a  verdict  given  for  $107  for  the  plaintiff. 
A  motion  was  made  for  a  new  trial  upon  a  case  and  exceptions 
^which  was  denied,  and  from  the  order  denying  the  motion  an  appeal 
to  this  court  is  taken. 

The  complaint  is  for  money  had  and  received  by  defendant,  to 
plaintiff's  use,  and  the  facts  relied  upon  by  plaintiff  are  as  follows  : 
In  August,  1864,  the  defendant's  son  being  liable  to  be  drafted 
under  the  call  of  the  President  for  500,000  men,  the  defendant 
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entered  into  an  agreement  with  the  plaintiff  whereby  he  agreed  to 
pay  him  t500,  and  that  he,  the  plaintiff,  should  have  all  the  county 
and  town  bounties  that  his  son,  or  any  substitute  he  should  pro- 
cure, would  be  entitled  to,  if  he,  the  plaintiff,  would  furnish  and  put 
into  the  service  a  substitute  for  his  son,  which  would  clear  him 
from  both  the  United  States  and  the  State  militia  draft. 

The  plaintiff  did  furnish  the  substitute  for  three  years'  service,  or 
during  the  war,  who  was  regularly  enrolled,  and  was  credited  to  the 
town  of  Virgil,  in  the  county  of  Oortland,  where  the  defendant  and 
his  son  resided. 

The  defendant  paid  the  plaintiff  the  1500,  and  the  plaintiff 
obtained  the  county  bounty  of  $500  which  was  then  being  paid  for 
volunteers  and  substitutes. 

Subsequently,  and  on  the  10th  of  September,  1864,  the  town  of 
Virgil,  at  a  special  town  meeting,  passed  the  following  resolution: 

^^  Besolvedy  That  we  pay  the  sum  of  $425  to  each  volunteer  and 
substitute  who  have  or  shall  enlist  and  be  credited  to  the  town  of 
Virgil  upon  the  quota  of  said  town  under  the  last  call  of  the  Pres- 
ident for  500,000  men,  and  who  have  or  shall  be  mustered  into  the 
United  States  service.'' 

On  the  10th  of  November  following,  the  defendant  presented  to 
the  town  board  a  claim  ''for  $100  balance  on  town  bounty  for  three 
years'  man  furnished  as  a  substitute,"  which  claim  was  paid  out  of 
the  money  voted  on  the  10th  day  of  September,  as  above  stated. 

The  plaintiff,  claiming  that  he  was  entitled  to  the  town  bounty, 
afterward  demanded  the  $100  of  the  defendant,  and  on  his  refusal 
to  pay  it  over  to  him,  brought  this  suit. 

Neither  of  the  parties  to  this  action  had  any  claim  whatever 
upon  this  town  bounty;  the  arrangement  was  not  in  any  respect 
based  upon  the  faith  of  it  It  had  not  at  the  time  of  such  arrange- 
ment been  voted,  nor,  so  far  as  appears,  even  contemplated.  By  the 
terms  and  spirit  of  the  resolution  it  was  provided  for  the  volunteer 
or  substitute  who  had  enlisted  or  should  enlist  and  be  credited  to 
the  town.  No  one  but  West,  the  substitute,  or  his  assignee,  there- 
fore, was  entitled  to  it.  One'  hundred  dollars  of  this  bounty  thus 
belonging  to  West  the  defendant  obtained  from  the  town  authori- 
ties. Granting  that  the  terms  and  intent  even  of  the  agreement 
between  the  parties  included  this  among  the  bounties  which  the 
defendant  agreed  the  plaintiff  should  have,  the  question  arises,  what 
is  the  effect  of  such  agreement  in  regard  to  the  bounty  in  question? 
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Manifestly,  it  did  not  confer  upon  the  plaintiff  any  present  or 
prospective  right  to  that  bounty — both  because  the  bounty  did 
not,  when  created,  become  the  property  of  the  defendant,  and 
because  if  it  had,  it  being,  at  the  time  of  the  arrangement,  no 
existing  right  or  property,  but  a  mere  contingent  possibility 
not  coupled  with  an  interest,  it  was  incapable  of  being  sold.  1 
Pars,  on  Ooni  523 ;  1  Pet.  193-213.  And  not  only  was  there  no 
property  in  the  bounty  transferred  to  the  plaintiff,  but  the  agree- 
ment did  not  and  could  not  operate  to  bind  the  defendant  to  pay 
over  the  moneys  received  by  him  from  the  town  authorities  on  ac- 
count of  the  bounties.  Even  if  the  agreement  can  be  construed  to 
intend  such  effect,  still,  I  think,  what  Judge  Cowek  said  in  3fun- 
sell  V.  Lewis,  4  Hill,  641,  642,  correct,  when  applied  to  parties  situa- 
ted as  these  were.  After  adverting  to  the  proposition  that,  although 
a  man  cannot  assign  moneys  to  be  recovered  for  a  personal  tort 
" eo  nomine"  yet  he  may  bind  himself  to  pay  them  when  received 
by  him.  He  says:  ^'But  I  deny  that  a  man  may  traffic  even  to  that 
extent  in  the  charity  of  his  neighbors,  or  the  prospective  bounty  of 
his  government." 

Without  questioning  the  modified  doctrine  held  in  Carver  v. 
Creque,  46  Barb.  507,  that  where  a  recruit  enlisted  in  anticipation  of 
the  bounty  then  about  to  be  voted,  and  in  the  expectation  that  it 
would  be  realized  by  him,  he  had  an  equitable  right  to  it  as  subse- 
quently voted ;  which  right  he  could  sell  and  transfer  before  the 
vote  was  taken,  so  that  when  the  proceedings  ripened  into  a  legal 
claim  in  his  favor  against  the  town  for  the  amount  of  the  bounty, 
it  vested  as  such  in  the  assignee ;  still,  I  think,  that,  as  between 
these  parties,  both  outsiders,  having  no  connection  with  or  relation 
to  the  bounty,  either  as  being  the  persons  for  whom  it  was  intended, 
or  assignees  or  transferees  of  such  persons,  the  more  stringent  doc- 
trine of  Judge  OowEN  applicable. 

A  contract  between  such  persons,  that  as  between  the  two,  one 
shall  be  entitled  to  the  bounty,  if  granted  to  the  exclusion  of  the 
other,  must  be  entirely  nugatory;  for  besides  the  objection,  that 
neither  will  have  any  interest  as  is  known  to  each,  in  the  bounty  — 
the  subject-matter  of  the  contract,  if  granted,  it  is  against  public 
policy  to  permit  such  gambling  contracts  to  be  made  between  out- 
siders, in  reference  to  soldiers'  bounties  thereafter  to  be  voted  and 
offered,  not  only  as  tending  to  corrupt  influences  in  procuring  them 
to  be  offered,  but  also  as  tending  to  deprive  the  persons  for  whom 
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they  were  intended  of  the  due  benefit  of  them.  The  contract,  as 
claimed  by  the  plaintiff,  appropriates  the  then  existing  and  all 
prospective  bounties  offered,  and  to  be  offered,  to  the  soldier  who 
should  enlist,  and  which  then  belonged  or  would  belong  to  West, 
the  substitute,  by  an  agreement  of  the  parties,  to  the  plaintiff.  It 
does  not  contemplate  a  purchase  by  defendant  from  West,  of  the 
bounty,  for  the  purpose  of  handing  it  over  to  plaintiff,  but  pro- 
ceeds upon  the  idea  of  an  independent  appropriation  of  it  by  these 
parties,  without  further  right  to  it  than  should  accrue  to  them,  or 
one  of  them,  upon  its  being  voted. 

It  involves,  if  carried  out,  a  palpable  invasion  of  the  soldiers" 
rights,  and  perversion  of  the  objects  of  those  who  should  vote  the 
bounty.  Both  because  the  contract  is  against  public  policy,  and 
because  the  subject-matter  of  it  is  not  capable  of  being  assigned, 
nor  made  the  subject  of  an  agreement  to  assign,  no  cause  of  action 
was  shown  against  the  defendant. 

In  language  of  Judge  Cowen,  in  Munsell  v.  Lewis,  supra, "  a  sim- 
ple expectancy,  in  which  the  assignor  has  no  interest,  and  which  is 
unpurchaseable,  can  neither  be  assigned,  nor  could  a  contract  for 
future  assignment  be  valid.  A  mere^t^^  precarium,  a  right  resting 
in  courtesy,  is  no  more  a  matter  of  bargain  than  the  virtue  from 
which  it  emanates.''  The  order  appealed  from  should  be  reversed 
and  a  new  trial  in  the  county  court  granted,  with  costs  to  abide  the 
event 

The  case  came  on  for  retrial  at  the  Cortland  county  court  in  March, 
1869,  where  the  following  order  was  made  :  "  That  the  plaintiff  have 
liberty  to  amend  the  complaint  in  this  action,  by  inserting  such 
averments  as  are  necessary  to  support  the  proof  that  the  plaintiff, 
before  the  commencement  of  this  action,  purchased  and  took  an 
assignment  of  the  bounty  money  voted  by  the  town  of  Virgil  to 
one  William  West,  and  that  the  defendant  received  said  money." 

From  this  order  the  defendant  appealed  to  the  general  term,  where 
the  order  was  reversed.  The  case  was  tried  in  September,  1870, 
when  a  verdict  was  rendered  for  plaintiff  for  1138.50.  An  appeal 
was  taken  by  defendant  to  the  general  term,  where,  in  November, 
1871,  the  judgment  of  the  county  court  was  reversed  and  a  neW 
trial  granted.  The  last  trial  occurred  in  March,  1872,  when  the 
plaintiff  had  a  verdict  for  1148.42.  John  Saltsman,  the  defendant, 
died  in  March,  1872,  and  Phebe  R.  and  Frank  F.  Saltsman,  admin- 
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istratrix  and  administrator^  were  substituted.  The  present  appeal 
is  from  the  judgment  on  the  verdict  in  flAyor  of  plaintiff,  and  from 
an  order  denying  a  new  trial. 

Jf.  M.  Waters,  for  appellants. 

Lollard  <&  Warren^  for  respondent. 

BooKES,  J.  This  action  originated  in  a  justice's  court,  and  came 
into  the  county  court  of  Cortland  county  by  appeal,  in  which  latter 
court  it  has  been  three  times  tried. 

It  appears  from  the  opinion  of  Mr.  Justice  Pabkeb  that  a  new 
trial  was  granted,  after  the  first  trial  in  the  county  court,  on  the 
ground  that  the  plaintiff  showed  no  right  or  title  to  the  money 
claimed  by  him  in  the  action.  He  held:  First,  that  there  was  no 
privity  of  contract  shown  between  the  parties;  second,  that  the 
claim  at  the  time  of  the  alleged  agreement  with  the  defendant  was 
no  more  than  a  mere  contingent  possibility,  not  coupled  with  an 
interest,  hence  was  incapable  of  being  sold  and  transferred;  and, 
'  third,  that  the  alleged  agreement  between  the  parties  was  against 
public  policy  and  void. 

This  opinion  was  adopted  by  the  court,  and  became  the  law  of 
the  case  as  applicable  to  the  facts  proved  on  the  first  trial;  and 
doubtless  it  controlled  the  decision  after  the  second  trial.  To  the 
decision  of  the  court  thus  pronounced  at  two  general  terms  we  owe 
respectful  obedience.  Unless,  therefore,  the  case  now  before  us  is 
different  from  that  considered  by  Mr.  Justice  Pabkeb  in  his  opin- 
ion, we  must  abide  by  the  conclusions  there  declared.  The  only 
difference  claimed  to  exist  between  the  case  now  before  us  and  that 
formerly  before  the  court  is  this:  That  an  assignment  of  the  claim 
is  now  pi;oved,  from  West  to  the  plaintiff.  On  the  former  trial  (the 
first  one)  this  transfer  was  not  shown,  and  it  is  supposed  by  the 
plaintiff's  counsel  that  this  evidence  relieves  the  case  from  the  diffi- 
culties in  the  way  of  a  recovery  stated  by  Mr.  Justice  Pabkeb.  But 
here  arises  a  question  raised  by  the  objection  to  this  evidence.  The 
complaint  is  simply  for  money  had  and  received  by  the  defendant 
to  plaintiff's  use.  There  is  no  allegation  in  the  complaint  that  the 
claim  originally  belonged  to  West,  and  that  he  sold  and  transferred 
it  to  the  plaintiff.  The  plaintiff  does  not  claim  in  the  complaint  as 
the  assignee  of  West    If  he  claimed  as  the  assignee  of  West,  he 
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should  have  alleged  a  cause  of  action  by  West  against  the  defend- 
ant and  a  transfer  thereof  by  West  to  himself.  The  complaint  con- 
tains no  snch  averments,  but  is  a  simple  complaint  for  money  had 
and  receired.  Under  this  complaint,  it  was  not  competent  for  the 
plaintiff  to  make  a  case  as  assignee,  through  a  sale  and  transfer  from 
West  to  himself  of  the  cause  of  action. 

Were  this  a  mere  yariance  between  the  pleading  and  the  proof,  an 
amendment  might  have  been  allowed  in  the  court  below,  and  might 
doubtless  yet  be  allowed  by  this  court  on  the  appeal,  to  meet  and 
answer  the  objection.  But  it  is  more  than  a  mere  yariance  between 
the  pleading  and  the  proof.  The  eyidence  tended  to  show  an  inde- 
pendent and  different  cause  of  action  from  that  stated  in  the  com- 
plaint: a  cause  of  action  in  fayor  of  West  assigned  to  the  plaintiff, 
not  a  cause  of  action  in  fayor  of  the  plaintiff  for  money  had  and 
receiyed  to  his  use.  Union  Bank  y.  Mott,  30  Barb.  389 ;  Whiitaher 
V.  Merrill^  18  How.  606,  on  page  508.  The  objection  was  distinctly 
taken,  that  the  eyidence  was  inadmissible  under  the  complaint. 
There  was  no  ayerment  that  the  plaintiff  claimed  the  money  as 
assignee,  and  the  eyidence  of  the  assignment  by  West  to  him  was 
improperly  receiyed.  Nor  can  its  introduction  be  deemed  imma- 
terial and  harmless.  The  judge  laid  great  stress  on  this  eyidence 
in  his  charge  to  the  jury.  Indeed,  he  gaye  the  jury  to  understand 
that  without  eyidence  of  a  transfer  of  the  claim  by  West  to  the 
plaintiff  there  could  be  no  recoyery. 

It  seems  yery  plain  that  on  the  complaint^  which  presents  a  claim 
merely  "/or  money  which  defendant  had  of  plaintiff  for  defendants 
own  use  "  (this  is  the  language  of  the  pleading),  the  plaintiff  cannot 
be  allowed  to  reooyer  on  an  assigned  demand.  The  recoyery  on  a 
claim  assigned  by  West  to  the  plaintiff  was  unauthorized  in  tMs  case. 

This  difficulty  stands  directly  in  the  way  of  a  recoyery  in  this 
action,  if  it  be  necessary  to  show  a  transfer  of  the  claim  from  West 
to  the  plaintiff.  This  position  presupposes  that  West^  tLe  substi- 
tute, was  entitled  to  the  bounty-money,  $100  of  which  the  defendant 
had  obtained.  So  this  court  held — Judge  Paskeb  says,  "no  one 
but  West,  the  substitute,  or  his  assignee,  was  entitled  to  it — one 
hundred  dollars  of  this  bounty,  thus  belonging  to  West,  the  defend- 
ant obtained  from  the  town  authorities.^'  It  follows,  therefore,  that 
the  plaintiff  must  base  his  action  on  a  transfer  of  the  claim  from 
West  to  himsell  This  he  omitted  to  do.  No  such  right  of  action 
is  stated  or  suggested  in  the  complaint. 


/ 
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We  are  cited  to  the  case  of  Barber  y.  MarbJSy  2  N.  Y.  Sup. 
114,  as  an  authority  in  faror  of  allowing  an  amendment  to  meet 
the  difficulty  above  considered.  That  case  differs  from  this  in  many 
of  its  facts;  one  of  which  is  (and  this  is  a  very  important  one)  that 
the  case  as  made  on  the  evidence  was  sabstantially  embraced  within 
the  issues  presented  by  the  pleadings.  In  this  view^  of  course,  an 
amendment  was  properly  allowed  to  conform  the  pleading  to  the 
facts  proved.  It  was  not  introducing  a  new  and  different  cause  of 
action.  And  here  again  we  are  met  by  the  former  decision  of  this 
court  in  this  case,  reversing  an  order  of  the  county  court  which 
allowed  the  precise  amendment  now  desired.  That  decision  made 
at  a  recent  term  of  this  court,  in  this  case,  must  be  now  observed. 
On  what  ground  that  decision  was  made  we  are  uninformed,  as  no 
opinion  was  written ;  but  we  must,  I  think,  infer  that  the  order  was 
reversed  on  the  ground  that  an  amendment  of  the  complaint  setting 
up  a  new  cause  of  action  was  improper  at  that  stage  of  the  case. 

But  according  to  the  opinion  of  Mr.  Justice  Pabkeb,  which, 
having  been  adopted  by  this  court,  as  above  stated,  must  now  be 
accepted  as  the  law  of  this  case,  there  are  other  reasons  why  the 
plaintiff  cannot  recover  in  this  action.  It  was  decided  in  this  case 
on  the  former  appeal,  that  the  plaintiff  could  not  recover  on  the 
agreement  made  between  the  plaintiff  and  defendant,  to  the  effect 
that  the  former  should  have  all  the  bounty-money  to  which  West, 
the  substitute,  should  be  entitled.  Mr.  Justice  Parker  says, 
'^  Granting  that  the  terms  and  intent  of  the  agreement  between  the 
parties  included  this  among  the  bounties  which  the  defendant 
agreed  the  plaintiff  should  have,  the  question  arises,  what  is  the 
effect  of  such  agreement  in  regard  to  the  bounty  in  question?" 
He  then  proceeds  to  consider  this  question  at  lengtii,  and  comes  to 
the  conclusion  stated  in  the  former  part  of  this  opinion,  to  wit: 
That  the  claim  at  the  time  of  the  alleged  agreement  was  a  mere 
contingent  possibility,  not  coupled  with  an  interest;  hence  was 
incapable  of  being  sold.  Also,  that  the  alleged  agreement  was 
against  public  policy,  and  void.  Those  conclusions  we  do  not  now 
propose  to  re-examine,  inasmuch  as  they  have  already  received  the 
sanction  of  this  court  at  two  general  terms.  Even  were  we  disposed 
to  question  the  soundness  of  those  conclusions,  the  concurrence  in 
opinion  by  those  learned  judges  who  then  composed  the  court 
should  stuid  as  against  our  own  on  this  subsequent  presentation  of 
the  same  case.    It  should  be  added  here  that  some  of  the  views  of 
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the  court,  as  expressed  in  the  opinion  of  Mr.  Justice  Pabeeb,  are 
supported  by  the  more  recent  decision  in  Butterworth  v.  Oauld,  41 
N.  Y.  450,  and  in  Osby  v.  Conant,  5  Lans.  310.  It  seems,  therefore, 
that  the  plaintiff  failed  to  establish  a  cause  of  action,  and  the  county 
court  should  hare  directed  judgment  for  the  defendant. 

Judgment  reversed  and  new  trial  ordered. 


Skyder,  appellant,  y.  Davis. 

SkDempt  property — eonttnusHan  of  etattUes, 

By  the  statutes  relating  to  exemption  from  sale  under  execution  it  is  "pro- 
vided that  such  exemption  shall  not  extend  to  any  execution  issued  on 
a  demand  for  the  purchase-money  of  *  *  *  the  articles  now  enumerated  by 
law."  Under  this  proviso,  held  that  a  horse,  harness,  wagon  and  sleigh, 
exempt  property  under  the  Laws  of  1842,  etc.,  might  be  sold  under  execu- 
tion on  a  judgment  for  the  purchase-money  of  a  cow,  which  was  exempt 
property  under  the  Revised  Statutes.  The  execution  in  such  a  case  need  not 
follow  the  identical  property. 

Appeal  from  a  judgment  of  nonsuit  at  circuit     The  opinion 

states  the  case. 

« 

^.  B.  GusAnetfy  for  appellant. 

P.  O,  Webster,  for  respondent. 

Bogkes,  J.  The  question  in  this  case  arises  under  l^e  exemp- 
tion act  of  1842,  amended  in  1859  and  again  in  1866.  Laws  of 
1842,  chap.  157;  1869,  chap.  134;  1866,  chap.  782.  The  sale  was 
made  by  defendant  as  constable  under  an  execution  against  the 
plaintiff,  issued  on  a  judgment  rendered  for  the  purchase-money  of 
a  cow,  which  cow  was  exempt  property  under  the  provisions  of  the 
Bevised  Statutes  of  1830.  The  property  sold  was  a  horse,  harness, 
wagon  and  sleigh;  and  it  is  conceded  that  such  property  was 
exempt  under  the  act  of  1842  and  the  amendments  thereof,  unless 
it  comes  within  the  proviso  of  the  last  clause,  which  reads  as  fol- 
lows:   ^'Provided  that  such  exemption  shall  not  extend  to  any 
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execution  issued  on  a  demand  for  the  purchase-money  of  such 
furniture,  tools  ♦  ♦  ♦  or  the  articles  now  enumerated  by  law." 
Now  the  act  of  1842  extended  the  exemption  declared  by  the 
Kevised  Statutes  to  certain  other  property  therein  specified  (to  the 
property  sold  in  this  case),  subject  to  the  proviso  above  stated. 
This  proviso  was  that  this  act  of  1842  should  be  ineffectual  as  to 
any  execution  issued  on  a  judgment  for  the  purchase-money  of 
the  property  thereby  exempted,  or  for  the  purchase-money  of  "  the 
articles  now  enumerated  by  law/'  The  cow,  for  the  purchase-money 
of  which  the  judgment  was  recovered,  was  one  of  those  articles. 
2.  R.  S.  367,  §  22,  subd.  4.  Therefore,  by  force  of  the  proviso, 
the  act  of  1842  was  ineffectual  as  to  the  exemption  here  claimed. 
The  language  of  the  proviso  is  specific  and  clear.  It  provides  that 
such  exemption  shall  not  extend  to  any  execution  issued  on  a 
demand  for  the  purchase-money  of  *'  the  articles  now  enumerated 
by  law.'*  Those  articles  were,  "all  sheep  to  the  number  of  ten, 
♦  ♦  *  one  cow,  two  swine."    Subd.  4,  supra. 

Now  the  property  here  sold  was  not  exempt  by  the  Revised 
Statutes  of  1830,  nor  by  the  act  of  1842,  giving  effect  to  its  pro- 
viso, inasmuch  as  the  execution  on  which  the  sale  was  had,  issued 
''on  a  demand  for  the  purchase-money"  of  an  article  then 
enumerated  by  law  as  exempt^  and  in  the  absence  of  any  law  exempt- 
ing the  plaintiff's  property,  it  was  liable  to  seizure  and  sale  on 
execution  issued  on  a  judgment  rendered  against  him.  This  expo- 
sition of  the  exemption  act  of  1842  and  its  amendments,  has  been 
sanctioned  also  in  Cole  v.  Stevens  19  Barb.  676,  where  Seldek  J., 
remarks,  that  "  the  natural  reading  of  the  clause  seems  clearly  to 
be  that  the  exemption  allowed  by  t?ie  section  itself  shall  not  be 
available  against  any  execution  issued  to  collect  the  purchase-money 
of  any  exempt  property  whatever."  See,  also,  Davis  v.  Peabody,  10 
Barb.  91. 

I  am  of  the  opinion  that  the  seizure  and  sale  of  the  plaintiff's 
property  in  this  case  was  justified  in  law,  and  the  nonsuit  was 
consequently  right  I  am  not  unmindful  of  the  decision  in  Hickox 
V.  Fay,  36  Barb.  9  which  is  relied  on  by  the  appellant's  counsel, 
where  it  was  held  that  an  execution  issued  on  a  judgment  recovered 
on  a  demand  for  the  purchase-money  of  exempt  property  must 
follow  the  identical  property  sold  ''  as  if  the  party  selling  retained 
a  specific  lien  thereon  for  the  price."  But  the  decision  was  \^ver- 
ruled,  or  rather  was  not  followed  in  Graft  v.  Curtis,  25  How.  163, 
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and  has  sot  been  regarded  as  sound.  The  question  here  under 
consideration  was  not  before  the  court  in  Smith  y.  Slade,  57  Barb. 
637;  see,  also,  Cox  y.  Stafford,  14  How.  519,  ajiA  Mathewson  y. 
WelUr,  3  Denio,  52.  The  nonsuit  in  this  case  was  right,  and  the 
judgment  should  be  affirmed,  with  costs. 

^  Jtbdgment  affirmed. 


Obgak  et  al  v.  Stewabt,  appellant 

CarUract  of  taie — itatuU  of  frauds  —  Compromise, 

Defendant,  being  owner  of  three  lots  of  wool,  entered  into  negotiations  with 
plaintifb,  which  resulted  in  the  oral  sale  of  two  lots  known  as  the  "  York  " 
wool  and  the  "  Qilmore  "  wool,  and  the  conditional  sale  of  the  other  lot  known 
as  the  "  Fowlerville  "  wool.  The  *'  York  "  and  "  Gilmore  "  lots  were  deliv- 
ered by  defendant,  when  a  dispute  arose  between  the  parties  in  regard  to  the 
"  Fowlerville  "  lot,  defendant  refusing  to  deliver  it  and  plaintiffs  refusing'  to 
pay  for  the  wool  already  delivered.  The  parties  then  compromised  their 
differences  and  defendant  agreed  to  deliver  the  **  Fowlerville  "  wool ;  and 
thereupon  plaintifis  paid  defendant  the  price  of  the  other  lots.  HM,  that 
the  compromise  being  of  doubtful  and  conflicting  claims,  was  valid ;  that 
the  payment  made  thereon  must  be  deemed  to  have  been  made  upon  the 
whole  contract  and,  therefore,  that  the  agreement  to  deliver  the  ''  Fowler- 
ville "  wool  was  not  void  by  the  statute  of  frauds,  and  that  defendant  was 
liable  for  non-delivery  of  the  "  Fowlerville  "  wool. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs  upon  the  report 
of  a  referee.  The  action  was  brought  by  Patrick  Organ  and  John 
Farrell  against  Neil  Stewart,  for  the  non-delivery  of  a  quantity  of 
wool.  The  cause  was  referred  to  a  referee  who  reported  the  follow- 
ing facts:  The  defendant,  a  resident  of  Livingston  county,  was  the 
owner  of  three  lots  of  wool,  and  in  January  24, 1871,  he  entered  into 
negotiations  with  the  plaintiff's,  copartners  in  business  at  Troy,  N. 
Y.,  for  the  sale  of  the  wool.  The  negotiations  resulted  in  the  parol 
sale  of  two  lots  known  as  the  "  York  *'  wool  and  the  "  Oilmore  *' 
wool,  and  the  conditional  sale  of  the  other  lot  known  as  the  '^  Fowler- 
ville^' wool.  The  condition  of  the  sale  of  the  "Fowlerville"  wool 
was  such  that  if  the  plaintiff.  Organ,  and  the  defendant  could  agree 
upon  the  manner  in  which  the  wool  should  be  shrunk,  it  was  to  be 
Included  in  the  sale  and  purchase  on  the  same  terms  as  the  other 
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lots.  The  "  York  **  and  "  Gilmore  "  wool  was  delivered  according  to 
agreement  at  Caledonia.  Subsequently,  a  difference  arose  between 
plaintiff.  Organ,  and  the  defendant  as  to  the  shrinkage  of  the 
*'Fowlerville**  wool,  and  the  defendant  refused  to  deliver  it;  and 
plaintiff,  Organ,  refused  to  pay  the  price  of  the  wool  already  deliv- 
ered. Organ  and  the  defendant  afterward  agreed  that  the  "  Powler- 
ville  '*  wool  should  be  delivered  at  the  store  of  Henry  Bankin,  in 
Troy,  to  be  assorted  and  shrunk  by  Rankin's  assorters,  and  then 
delivered  to  plaintiffs.  Thereupon  the  plaintiffs  paid  defendant 
•18,367.60,  the  price  of  the  wool  which  had  been  already  delivered. 
The  "  Fowlerville  "  wool  was  not  delivered  according  to  agreement 
The  referee  found,  as  conclusions  of  law,  that  the  parol  contract 
made  January  24, 1871,  was  modified  and  extended  by  the  subse- 
quent agi*eement,  and  that  the  money  paid  thereupon  by  plaintiffs 
to  defendant  was  paid  upon  the  contract,  as  modified,  as  a  part  of 
the  purchase  price  of  the,  whole  of  the  wool,  and  that  the  contract, 
so  modified,  was  rendered  valid  and  binding  by  such  payment 
Judgment  was  entered  on  the  report  in  favor  of  plaintiffs.  Defend- 
ant appealed  to  this  court 

Wood  &  Scott  and  S.  Handy  for  appellant,  argued  that  the  con- 
tract was  void.  The  payment  of  a  claim  actually  due  is  no  considera- 
tion for  a  contract  Converse  v.  Kellogg,  7  Barb.  690,  698 ;  Crosby 
V.  Wood,  6  N.  Y.  369 ;  Hunt  v.  Bloomer,  6  Duer,  202;  Van  Allen 
V.  Jones,  10  Bosw.  369 ;  Gibson  v.  Renne,  19  Wend.  389 ;  Bunge  v. 
Koop,  48  N.  Y.  226 ;  Pabodie  v.  King,  12  Johns.  426 ;  Bridgman  v. 
Dean,  7  Exch.  199.  The  contract  cannot  be  supported  on  the 
ground  that  it  was  a  compromise  of  a  disputed  claim.  Morey  v. 
Town  of  Newfane,  8  Barb.  646 ;  Thomas  v.  McDaniel,  14  Johns. 
186.  The  contract  as  to  the  Fowlerville  wool  was  clearly  void  by 
the  statute  of  frauds.  Weir  v.  Hill,  2  Lans.  278;  Pierce  v.  Paine, 
28  Vt  34;  Bartlett  v.  Wheeler,  44  Barb.  164;  Hammn  v.  Eeeve, 
18  C.  B.  587. 

Irving  Browne,  for  respondents,  cited  Ooss  v.  Lord  Nugent, 
5  B.  &  A.  66 ;  Stead  v.  Dawber,  10  A.  &  E.  57 ;  Cummings  v.  Arnold, 
3  Mete.  486 ;  Blanchard  v.  Trim,  38  N.  Y.  227 ;  Cw/  v.  Penn^ 
1  M.  &  S.  21 ;  Fish  v.  Cottenet,  44  N.  Y.  642 ;  McKnight  v.  Dun- 
lop,  5  id.  537 ;  Bissell  v.  Balcom,  39  id.  284 ;  Allis  v.  Read,  45  id. 
142 ;  Damon  v.  Osborn,  1  Pick.  480;  Thompson  v.  Alger,  12  Mete. 
437. 
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BoGKES,  J.  At  the  time  the  parties  met  at  Troy,  serious  matters 
of  difference  existed  hetween  them.  The  plaintiffs  claimed  that 
the  original  contract  of  sale  embraced  the  Fowlerville  wool,  and 
they  insisted  upon  its  delivery,  and  refused  to  pay  for  the  wool 
already  delivered,  unless  their  claim  was  acceded  to,  and  the  agree- 
ment performed  on  the  part  of  the  defendant  according  to  its  terms, 
as  they  asserted  the  contract  to  be.  On  the  other  hand,  the  defend- 
ant insisted  that  the  contract  did  not  embrace  this  lot  of  wool,  and 
claimed  pay  for  the  wool  delivered.  Under  this  condition  of  affairs, 
the  parties  entered  into  a  new  or  substituted  agreement,  embracing 
the  Powlerville  wool,  which  was  to  be  '**  handled  "  and  delivered  at 
Troy,  all  at  the  original  contract  price  of  forty-five  cents  per  pound ; 
and  the  plaintiffs  were  then  to  pay  for  the  two  lots  already  delivered. 
Thereupon  the  plaintiffs  paid  the  defendant  $18,357.60,  the  price  of 
the  wool  already  delivered ;  which  payment,  as  the  referee  finds, 
was  made  upon  the  new  or  substituted  contract  ^^  as  part  of  the 
purchase  price  of  the  whole  of  the  wooL"  The  defendant  then  re- 
fused to  deliver  the  FowlerviUe  wool,  and  the  action  is  brought  to 
recover  damages  therefor. 

The  contract  was  not  in  writing,  and  it  is  claimed  on  the  part  of 
the  defendant,  that  it  was  void  by  the  statute  of  frauds. 

This  position  is  based  on  the  hypothesis  that  the  original  contract 
of  sale  did  not  embrace  the  FowlerviUe  wool,  and  that  the  payment 
made  to  the  defendant  was  in  satisfaction  of  the  other  wool  already 
delivered ;  thus  leaving  the  contract  for  the  FowlerviUe  wool  to  rest 
in  parol,  with  no  part  of  the  property  delivered,  and  without  pay- 
ment of  any  part  of  the  purchase-money. 

This  view  of  the  case  is,  I  think,  unsound.  It  is  at  least  ques- 
tionable whether  the  defendant  should  not  be  held  to  be  estopped 
from  asserting,  or  claiming  any  advantage  from,  the  former  or 
original  agreement,  inasmuch  as  he  accepted  the  plaintiffs'  money 
on  the  new  or  substituted  agreement,  and  in  part  payment  of  the 
entire  purchase  price  agreed  to  be  paid  for  all  the  wool  by  that  con- 
tract agreed  to  be  delivered.  But  be  that  as  it  may,  there  were  sub- 
stantial matters  of  difference  between  the  parties  at  the  time  the 
new  agreement  was  made,  susceptible  of  being  compromised,  and 
proper  to  be  adjusted  and  settled  by  them.  There  was  a  question 
whether  the  original  contract  did  or  did  not  include  the  Fowler- 
viUe wool.  The  plaintiff  insisted  that  it  did,  and  refused  payment 
for  any  of  the  property  until  the  defendant  made  delivery  of  that 
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lot  according  to  the  terms  of  the  purchase  as  he  claimed  the  con- 
tract to  he.  The  Powlerville  wool  was  certainly  considered  in  their 
first  negotiation,  for  the  parties  commenced  to  "  handle  '^  it  with 
a  view  to  its  delivery,  as  the  plaintiffs  claimed,  pursuant  to  the 
original  contract  of  sale,  when  a  disagreement  arose  in  regard  to 
the  "handling"  of  it,  and  delivery  was  refused.  The  defendant, 
on  the  other  hand,  denied  all  obligation  to  deliver  this  lot  of  wool  — 
insisted  that  it  was  not  embraced  within  the  contract  of  sale,  and 
demanded  payment  for  what  had  been  delivered.  There  is  nothing 
in  the  case  showing  that  these  claims  by  the  parties  respectively, 
were  not  made  in  good  faith,  and  under  the  full  belief  by  each  that 
the  other  was  in  the  wrong  in  regard  to  the  matters  of  disagree- 
ment Their  assertions  and  claims  were  not  put  forward  evidently 
without  any  ground  to  support  them  as  a  ruse  or  fraud.  Indeed, 
they  respectively  vindicated  their  views  and  claims  by  their  own 
testimony  on  the  trial  of  this  case ;  and  the  fact  that  it  was  then 
decided  that  one  was  in  error  does  not  show  that  the  compromise 
was  without  ground  of  support  At  the  time  of  the  agreement  at 
Troy,  the  claims  of  the  respective  parties  as  to  the  terms  of  the 
original  contract  of  sale  were,  to  say  the  least  of  them,  doubtful, 
and  it  could  only  be  determined  which  was  right  by  actual  trial,  and 
then  could  only  be  decided  on  conflicting  evidence.  A  compromise 
of  a  doubtful  claim  will  be  upheld,  and  when  an  action  is  brought 
upon  such  agreement  of  compromise,  it  is  no  defense  to  show  that 
the  claim  was  not  a  valid  one.  Crans  v.  HuiUery  28  N.  Y.  389  ; 
Russell  V.  Cooky  3  Hill,* 504.  In  the  last  case  cited,  CowEir,  J.,  says: 
''  In  such  case  it  matters  not  on  which  side  the  right  ultimately 
turns  out  to  be.  The  court  will  not  look  behind  the  compromise." 
In  another  case  it  was  said,  that  any  matter  that  may  be  litigated 
may  be  settled.  There  are  numerous  decisions  to  the  same  effect  as 
the  above.  Now,  it  must  not  be  understood  that  a  groundless  claim 
put  forward  without  any  show  of  right,  —  a  mere  pretense  urged  as  a 
ruse  or  fraud, —  can  be  deemed  a  doubtful  claim.  There  must  be  a 
real  and  substantial  matter  of  dispute  and  controversy.  Such  was 
this  case,  and  only  by  a  judicial  examination  and  a  decision  on  a 
conflict  of  evidence  could  the  claims  of  the  respective  parties  be 
determined.  But  this  is  not  all  of  the  case,  for  it  appears  on  the 
face  of  the  record  that  the  defendant  also  had  a  claim  against  the 
plaintiff,  for  damages  grown  out  of  the  original  contract  of  sale, 
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which^  of  course,  was  covered  and  extinguished  by  the  compromise 
effected  by  the  new  agreement 

This  claim  is  set  forth  in  his  yerified  answer.  Besides,  if  it  be 
true  as  the  defendant  claimed,  and  still  claims,  that  there  was  no 
ground  for  the  pretense  on  the  part  of  the  plaintiffs,  that  the  Fow- 
lerrille  wool  was  embraced  in  the  original  contract  of  sale,  and 
that  he  was  entitled  to  demand  and  have  payment  for  the  wool 
actually  delivered,  then  and  in  that  case  he  had  not,  in  fact,  parted 
with  his  title  to  the  wool  delivered,  and  he  mighty  then,  at  Troy, 
have  reclaimed  his  properiy  on  refusal  by  plaintifEs  to  pay  as  they 
had  agreed  on  delivery.  According  to  tilie  proof  in  this  case,  he 
had  waived  nothing,  and  was  not  barred  the  right  of  reclamation  by 
the  delivery  under  the  expectation  of  payment  according  to  the 
contract,  which  called  for  payment  on  delivery.  He  lost  no  time 
in  seeking  payment.  If  the  wool  was  delivered  on  the  faith  of  the 
promise  to  pay  on  delivery,  and  with  the  expectation  that  the 
promise  would  be  fulfilled,  the  fact  that  the  plaintiffs  had  immedia- 
tely ran  it  off  to  Troy  would  not  prevent  the  defendant  from  ob- 
taining reclamation  of  it,  if  payment  was  refused.  In  Leven  v. 
Smith,  1  Denio,  671,  the  goods  were  sold  to  be  paid  for  on  delivery. 
Jewett,  J.,  says,  "  Payment  and  delivery  were  to  have  been  simul- 
taneous ;  no  credit  was  given,  and  there  is  no  evidence  that  the 
delivery  to  the  defendant  was  intended  to  be  absolute,  or  tl)at  the 
condition  of  payment  was  waived ;  and  the  mere  handing  over  of 
the  goods  under  the  expectation  of  immediate  payment  did  not 
constitute  an  absolute  delivery.  The  defendant,  after  such  delivery, 
held  the  goods  in  trust  for  the  plaintiffs  until  payment  was  made 
or  waived."  See  also  Fleeman  v.  JUcK&an,  25  Barb.  474;  ffays  v. 
Ourrie,  3  Sandf.  Ch.  686 ;  Van  Neste  v.  Conovery%  Barb.  609 ;  Smith 
V.  LyneSy  5  N.  Y.  41 ;  Hammet  v.  Linneman,  48  id.  399.  The 
defendant,  therefore,  had  not  lost  his  right  to  the  property,  and 
could  have  reclaimed  it  at  the  time  of  entering  into  the  new  con- 
tract of  sale,  in  case  he  was  right  in  his  position  that  the  original 
agreement  did  not  embrace  the  Fowlerville  wool  This  right  was 
barred  by  the  new  contract  and  his  acceptance  of  the  sum  of 
118,357.60  thereon.  Now,  it  is  quite  apparent  that  the  new  con- 
tract of  sale  was  brought  about  by  mutual  concessions,  and  this 
constitutes  the  very  essence  of  compromise.  All  points  of 
difference  and  conflicting  claims,  includilig  rights  of  property,  were 
adjusted  and  settled  by  the  new  contract,  in  pursuance  of  which  a 
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large  amount  of  money  was  paid  by  the  plaintiffs,  and  accepted  by 
the  defendant  In  effect,  the  agreement  at  Troy,  and  the  action  of 
the  parties  under  it  amounted  to  a  new  contract  of  sale  of  the  three 
lots  of  wool,  with  delivery  of  two  lots,  and  payment  down  of  the 
principal  part  of  the  purchase  price.  The  agreement,  therefore, 
became  and  was  Talid  and  binding  on  the  parties. 

The  breach,  by  the  defendant,  is  well  found,  and  the  referee,  in 
so  far  as  is  made  to  appear,  committed  no  error  in  awarding 
damages. 

Judgment  affirmed. 


Van  ETTBiif  V.  TBOUDDBiif  et  al,y  appellants. 
Promiuory  note — e<iUaierai  note — extenaion  of  time  of  payment,    Bddenee, 

In  an  action  on  a  promissory  note  against  the  maker  and  indorser,  the  defend- 
ants requested  the  court  to  charge  the  jury  that  if  they  should  find  that  the 
plaintiff  agreed  to  accept  a  third  party  for  the  payment  of  the  note —  said 
third  party  having  the  maker's  money  to  that  amount,  "  such  agreement  was 
a  payment  of  the  note."  Held,  that  the  court  erred  in  declining  to  so  charge, 
on  the  ground  that  while  such  agreement  would  not,  technically,  have  heen 
payment,  it  would  have  discharged  the  debt  by  way  of  accord  and  satisfao- 
tion ;  but  that  defendants  were  not  prejudiced  by  the  error,  as  the  jury  had, 
under  proper  i^^structions,  found  that  there  was  no  such  agreement. 

The  mere  taking,  by  the  holder  of  a  promissory  note,  of  a  check  or  note  of  a 
third  person  on  time,  as  collateral,  does  not  extend  the  time  of  payment  of 
the  principal  note. 

A  party,  who  objects  to  the  evidence  of  the  copy  of  a  writing,  must  state  the 
specific  grounds  of  objection. 

This  case  comes  before  the  court  on  an  appeal  from  an  order 
denying  a  new  trial  on  the  minutes  of  the  judge ;  and  on  a  case  and 
exceptions.  It  seems  that  judgment  was  entered;  but  it  is  said 
by  counsel  that  this  was  allowed  only  as  security,  and  no  appeal 
from  the  judgment  appears  in  the  papers.  The  case  will,  therefore^ 
be  considered  as  on  appeal  from  the  order  denying  a  new  trial  on  the 
minutes,  and  on  the  case  and  exceptions,  as  if  ordered  to  be  heard 
in  the  first  instance  at  the  general  term. 

The  action  was  against  Owen  Troudden,  as  maker,  and  Bobert 
Oharlton  as  indorser,  of  a  promissory  note.     The  defendants,  as  a 
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defense,  set  up  payment;  also,  that  the  plaintiff  accepted  a  third 
party  (the  firm  of  James  A.  Charlton  &  Go.,)  as  principal  debtor 
for  the  note,  and  extended  the  time  of  payment  with  sach  third 
party,  without  their  consent  or  knowledge,  by  reason  of  which 
they  were  discharged  from  liability. 

There  was  no  evidence  of  payment  except  as  it  was  claimed  that 
the  dealings  between  the  parties  and  the  firm  of  Charlton  &  Co.  oper- 
ated as  such;  and  the  case  was  litigated  on  the  hypothesis,  on  the 
part  of  the  defendants,  that  those  dealings  discharged  them  either 
by  way  of  payment,  or  on  the  ground  of  an  extension  of  the  time 
of  payment  without  their  consent 

On  all  the  evidence  the  jury  found  in  favor  of  the  plaintiff. 
Various  exceptions  were  taken  in  the  course  of  the  trial,  and  to  the 
charge  of  the  judge,  and  to  his  refusals  to  charge,  which,  with  such 
portions  of  the  evidence  as  is  deemed  necessary  to  the  examination 
of  the  case,  will  be  referred  to  in  the  opinion. 

A.  SchoonmakeTy  for  appellants. 
(7.  E.  Van  EtteUy  for  respondents. 

BocKES,  J.  (after  stating  the  facts).  The  firm  of  Charlton  &  Co. 
was  indebted  to  Troudden,  and  it  is  shown  very  clearly  that  there 
was  an  understanding  between  the  plaintiff  and  those  parties,  that 
the  firm  might  make  payment  to  the  plaintiff,  which  payment 
when  made  should  apply  on  the  note  in  suit.  This  is  conceded 
by  the  counsel  for  both  parties.  But  the  question  remained 
whether  such  understanding  amounted  on  the  evidence  to  a  valid 
binding  agreement,  that  the  firm  should  become  the  principal 
debtor.  The  proof  shows  that  the  firm  gave  the  plaintiff  a  ch^k 
post-dated,  and  subsequently  a  note  payable  one  month  firom  date 
in  its  place,  covering  the  amount  of  the  note ;  but  it  is  insisted 
on  the  part  of  the  plaintiff,  that  they  were  t^ken  as  collateral  to 
the  note,  and  not  as  payment,  and  that  Troudden  so  understood 
the  matter  and  gave  his  assent  thereto. 

If  this  be  as  is  claimed  by  the  plaintiff,  the  case  is  relieved  from 
all  difficulty.  If  it  be  true  that  the  check  and  firm  note  were 
taken  as  collateral  to  the  note  in  suit,  with  Troudden's  consent, 
he  can  have  no  ground  of  complaint  when  called  on  to  respond 
on  his  own  note,  nothing  having  been  realized  by  the  plaintiff  on 
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the  collateral.  Then  how  stands  the  case  on  the  facts  ?  and  Ist, 
were  the  check  and  firm  note  taken  as  collateral  to  the  note  in 
suit  ?  This  question  has  been  determined  by  the  jury  in  favor  of 
the  plaintiff.  Nor  can  it  be  said  with  propriety  that  the  verdict  « 
is  against  or  unsupported  by  the  evidence.  Even  on  the  proof 
submitted  on  the  part  of  the  defendants  the  case  was  not  made  so 
clear,  but  that  the  question  was  one  for  the  jury. 

But  the  evidence  on  the  part  of  the  plaintiff  flatly  contradicted 
the  case  claimed  to  have  been  made  by  the  defendants.  The  case 
was,  therefore,  for  the  jury  on  ail  the  evidence,  and  it  must  be  now 
considered  as  a  settled  fact  that  the  check  and  firm  note  were 
received  by  the  plaintiff  as  collateral  to  the  note  in  suit,  and  not 
in  payment  or  satisfaction  of  it.  Indeed,  I  am  of  the  opinion  that 
the  weight  of  evidence  is  manifestly  to  that  effect 

If  the  defendant,  Troudden.  consented  that  the  check  and  note 
should  be  taken  as  collateral,  he  cannot  urge  the  extension  of  the 
time  of  payment  given  by  them  as  a  defense  in  this  action.  His 
consent  is  an  answer  to  that  defense.  And  there  certainly  was 
evidence  tending  to  show  j^hat  the  entire  transactions  with  the  firm 
of  Charlton  &  Co.  was  with  Troudden's  consent  and  approval  If 
John  E.  Van  Etten's  testimony  was  credited  by  the  jury,  they 
might  well  find  that  the  arrangements  and  defjings  with  that  firm 
in  regard  to  its  indebtedness  to  Troudden  had  the  latter's  entire 
sanction.  If,  therefore,  we  give  due  effect  to  the  verdict  of  the 
jury,  as  I  think  we  are  bound  to  do,  the  note  in  suit  remained  in 
full  force  against  both  the  maker  and  indorser.  The  defendants 
were  the  principal  debtors,  and  remained  so  as  regards  this  note 
in  suit;  and  the  plaintiff  was  at  all  times  at  liberty  to  pursue 
them  on  their  liability  thereon.  His  right  of  action  on  the  note 
was  not  suspended  by  reason  of  his  holding  a  note  on  time  as 
collateral.  Notwithstanding  the  collateral  was  not  due,  he  might 
enforce  his  remedy  on  the  principal  security.  Gary  v.  Whitdy  62 
N.  Y.  138.  It  follows  that  the  plaintiff  is  entitled  to  have  judg- 
ment on  the  verdict,  unless  some  error  was  committed  on  the 
trial  in  the  admission  or  rejection  of  evidence,  or  in  the  manner 
in  which  the  case  wa?  submitted  to  the  jury. 

The  plaintiff  proved  by  John  E.  Van  Etten,  who  acted  as  his 
agent  in  the  transaction,  that  he,  John  E.,  gave  Troudden  at  one 
time  a  paper  or  memorandum  showing  that  the  firm  note  was  held 
as  collateral.     The  witness  said  that  he  kept  a  copy  of  it,  and 
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produced  it.  To  the  reading  of  this  memorandam  the  defendanta' 
counsel  objected ;  but  the  court  oyerruled  the  objection,  and  the 
defendants'  counsel  excepted.  The  plaintiff  had  a  right  to  show  the 
deliyery  of  such  paper  to  the  defendant,  Troudden.  If  accepted 
by  him  without  his  then,  or  at  any  time  afterward,  calling  attention 
to  any  error  of  statement  therein,  such  fact  was  an  important  one 
in  the  case.  This  tact  the  plaintiff  had  a  right  to  proye.  It 
was  competent  for  him  to  show  the  delivery  to  Troudden  of  the 
paper  containing  such  statement  If  objected  to  on  the  ground 
that  the  original  should  be  produced,  that  ground  of  objection 
should  have  been  stated.  But  the  objection  was  general  to  the 
reading  of  the  paper.  Had  the  specific  ground  of  objection  been 
stated,  non  constat,  but  that  it  would  have  been  removed  by  further 
proof;  the  general  objection  here  interposed  was  insufficient  The 
defendant  should  have  pointed  out  the  specific  ground  of  objection, 
and  thus  called  the  attention  of  the  court  and  of  the  adverse  party 
to  the  precise  point  on  which  he  relied.  Without  this  the  objection 
may  be  disregarded.  Elwood  v.  Deifendorfy  6  Barb.  398;  Mmritt  v. 
SeamaUy  6  id.  330;  Hayne  v.  Powers,  39  id.  469;  Height  v.  People^ 
49  N.  Y.  583 ;  Webb  v.  Odell,  50  id.  392.  But  the  paper  read  was  a 
sworn  copy,  and  besides  at  a  subsequent  stage  of  the  trial  it  was  put 
in  evidence  without  objection. 

It  is  urged  that  the  court  erred  in  holding  that  ^'the  mere  giving 
or  taking  of  a  check  or  note  by  a  third  party  as  collateral  does  not 
of  itself  extend  the  time  of  the  principal  debtor.''  The  ruling  as 
applicable  to  this  case  was  to  this  effect,  that  the  mere  taking  of 
the  check  or  note  of  Oharlton  &  Co.,  as  collateral,  did  not  of  itself 
extend  the  time  of  payment  as  to  the  defendants  on  the  note  in  suit 
This  ruling  was  correct  Admitting  that  the  firm  note  was  received 
as  collateral  to  the  note  in  suit,  and  that  there  was  no  agreement 
suspending  the  right  of  action  on  the  latter,  the  mere  acceptance 
of  the  firm  note  on  time,  being  the  note  of  a  tJdrd  party,  would 
not  extend  the  time  of  payment  on  the  principal  debt 

If  a  creditor  accept  the  debtor's  own  note  on  time,  while  it  will 
not  generally  extinguish  the  original  debt,  yet  it  will  operate  to 
extend  the  time  of  payment  until  the  note  becomes  due,  and  there 
are  cases  holding  that  such  extension  will  discharge  a  surety  for  the 
original  debt,  if  it  be  without  his  consent  Plfice  v.  Mcllvain,  38 
N.  Y.  96,  and  cases  there  cited.  But  in  Elwood  v.  Deifendorf,  5 
Barb.  398,  it  was  held  that  the  taking  of  a  new  security  from  the 
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principal  debtor  for  an  old  debt  past  due,  payable  at  a  future  day, 
without  an  agreement  to  extend  the  time  of  payment,  does  not  dis- 
charge the  surety;  and  in  the  very  recent  case  of  Cary  v.  Whitey  52 
N.  Y.  138,  it  was  held  that  the  mere  taking  of  a  collateral  security 
on  time  is  not  per  se^  and  in  the  absence  of  any  agreement  beyond 
it,  an  extension  of  time  for  the  payment  of  the  orignal  debt  In 
this  case  Allek,  J.,  examines  this  subject  at  length  and  cites 
numerous  authorities,  rendering  it  impertinent  here  to  do  more 
than  to  refer  to  his  elaborate  and  able  opinion. 

There  was  no  error  in  this  ruling  of  the  learned  judge,  and  it  follows 
from  this  conclusion  that  there  was  no  error  in  his  refusal  to  charge 
as  requested  in  the  subsequent  paragraph,  to  wit:  that  the  taking  of 
the  check  post-dated,  and  of  the  firm  note  on  time,  and  holding  and 
acting  upon  them  as  the  plaintiff  did,  was  in  fact  an  extension  of 
the  time  of  payment  of  the  note  in  suit.  Cary  v.  White,  supra. 
Nor  was  there  error  in  the  refusal  of  the  court  to  charge  that  "  by 
the  arrangement  between  Troudden  and  the  firm  of  Charlton  & 
Co.,  which  was  communicated  to  Mr.  Van  Etten,  said  firm'  became 
the  principal  debtor  to  Van  Etten."  Whether  there  was  an  arrange- 
ment between  Troudden  and  the  firm,  what  it  was,  and  whether  the 
firm  thereby  became  the  principal  debtor  to  the  plaintiff,  were 
matters  for  the  jury,  and  were  in  fact  properly  left  to  the  jury. 

There  is  one  other  point  of  alleged  error;  the  defendant's  counsel 
requested  the  court  to  charge  the  jury  that  if  they  should  find  that 
the  plaintiff  agree  to  accept  the  firm  of  Charlton  &  Co.  for  the  pay- 
ment of  the  note  in  suit,  that  firm  haying  Troudden's  money  to 
that  amount,  such  agreement  was  a  payment  of  the  note.  The 
court  declined  so  to  charge  and  the  defendant's  counsel  excepted. 

Now  if  such  agreement  had  been  proved  it  would  have  operated 
as  an  extinguishment  of  the  plaintiff's  claim.  The  agreement 
would  not  have  been  technically  payment,  but  it  would  have  dis- 
charged the  debt  by  way  of  accord  and  satisfaction.  Davis  v. 
Spencer,  24  N.  Y.  386,  391  ;  Fratt  v.  Foote,  9  id.  463.  In  Frait 
V.  Foote  the  facts  proved  made  it  a  case  of  technical  payment, 
and  Judge  Seldek  notices  the  difference  between  that  case  and  one 
like  the  present,  where  there  was  a  mere  substitution  of  one  execu- 
tory agreement  or  obligation  for  another.  So  he  says  a  transaction 
of  this  kind  '^  operates  only  by  way  of  accord  and  satisfaction,  and 
must  be  pleaded  as  such."  Judge  Allek  also,  in  Dams  v.  Spencer, 
says  ^^  the  mutual  promises  are  regarded  as  the  execution  of  the 
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accord  —  the  satisfaction  of  the  original  contract — contemplated 
by  the  parties.''  Thus  it  seems  the  proposition  presented  in  the 
request  was  not  technically  sound  in  law^  although  doubtless  it  was 
intended  by  the  defendants  counsel  to  embrace  the  idea  of  a  good 
defense,  to  wit :  an  extinguishment  and  satisfaction  of  the  claim  in 
suit.  If  it  could  be  seen  that  this  defense  in  this  form  had  been 
kept  from  the  jury,  under  this  ruling,  I  should  be  inclined  to  hold 
it  error.  But  such  was  plainly  not  the  case.  The  defense  was  pre- 
sented, and  the  jury  was  required  to  find  on  the  question  whether 
there  was  an  arrangement  with  the  plaintiff  by  which  he  was  to 
look  to  the  firm  of  Charlton  &  Co.  for  pay,  whether  that  firm  had 
not,  by  agreement  between  the  parties,  become  the  principal  debtor. 
These  questions  were  submitted  to  the  jury,  as  I  think,  fully  and 
fairly.  Indeed,  during  the  entire  trial,  and  by  the  charge  of  the 
judge,  these  questions  were  kept  prominently  before  them.  They 
were  repeatedly  informed  by  the  court,  in  substance,  that  if  they 
found  from  the  evidence  that  there  was  an  agreement  with  the  plain- 
tiff, by  which  the  firm  of  Charlton  &  Co.  became  the  principal 
debtors,  that  is,  by  which  the  plaintiff  (in  the  language  of  the 
request)  agreed  to  accept  the  firm  of  Charlton  &  Co.  for  the  pay- 
ment of  the  note  in  suit,  they  should  find  a  verdict  for  the  defend- 
ants. After  careful  consideration  of  the  case,  I  am  of  the  opinion 
that  the  record  disclosed  no  error  demanding  a  new  trial 

The  order  denying  a  new  trial  on  the  minutes  should  be  affirmed, 
and  the  plaintiff  is  entitled  to  judgment  on  the  verdict  with  costs. 

Judgment  accordingly. 


T.  &c.  White  v.  Coulteb  et  ah,  appellants. 

Stag  608 
168NY485/ti4^m«n^  inforedature  wit — setting  cuide  —  resaie — Irrsgularitiea — Appeakh 
hU  order — Notice  of  Ue  pendens — JSxeevtion — directionin — Parties — Hus- 
band and  vf\fe — rights  of  wife  on  mortgage  foreclosure. 

On  a  motion  to  set  aside  a  judgment  of  foreclosure  and  a  sale  thereunder,  it  ap- 
peared that  the  defendants  had  no  defense  to  the  action,  and  the  mortgagor 
knew  it,  and  never  hoped  or  expected  to  succeed  in  the  defense,  and  was 
only  seeing  if  the  action  could  not  be  *'  staved  off  or  beaten ; "  that  after  fail- 
ing in  his  efforts  to  arrange  the  matter  and  stop  the  foreclosure,  he  declared 
that  the  plaintiff  might  "  take  the  property  and  go  to  hell  with  it,  and  if  he 
got  any  thing  out  of  him  (the  mortgagor)  he  would  be  lucky  ;'*  and  that  he 
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disposed  of  a  large  amoant  of  property,  and  pat  himflelf  in  a  condition  to 
defy,  as  far  as  possible,  any  Jadgment  for  deficiency.  He  did  not  show  that 
the  jadgment  was  on  just,  or  that  the  new  answer  proposed  to  be  pat  in  could 
be  sustained  by  proof,  or  justified  by  the  law,  nor  give  any  reason  why  the 
sale  should  be  set  aside.  The  court  was  satisfied  that  the  allegations  in 
such  answer  were  not  true,  and  that  the.  defendant's  absence  from  the  sale 
was  voluntary  and  intentional.  And  he  did  not  offer  to  bid  more  upon  a  re- 
sale, although  $15,000  to  $20,000  of  improyements  had  been  put  upon  the 
premises  since  the  sale.  HM,  that  the  defendant  was  not  entitled  to  have 
the  judgment  set  aside,  and  an  amended  answer  served  as  a  fofwr,  for  the 
reason  that  he  did  not  show  any  defense  or  any  fnerUe, 

An  order  denying  a  motion  to  set  aside  a  judgment  of  foredosure,  and  the  sale 
thereunder  being  in  the  discretion  of  the  court,  is  not  appealable  in  the  ab- 
sence of  any  pretense  that  such  discretion  has  been  abused. 

A  resale  of  mortgaged  premises  will  not  be  granted,  where  it  is  not  pretended 
that  there  has  been  any  fraud,  misconduct  or  surprise. 

When  a  trial  is  had,  upon  due  notice,  before  a  justice  of  the  court  at  a  special 
term,  held  by  regular  appointment,  with  the  consent  of  the  defendant's  attor- 
ney, who  participates  in  it  without  objection,  jurisdiction  of  the  persons  and 
of  the  subject-matter  is  complete,  and  if  there  is  any  irregularity  as  to  the 
place  of  trial,  it  is  cured  by  the  appearance  and  consent  of  the  defendant's 
attorney. 

Although  an  affidavit  of  filing  notice  of  lis  pendens  be  defective,  yet,  if  a  proper 
notice  was  in  fact  duly  filed,  and  no  objection  is  made  to  the  sufficiency  of 
proof  of  that  fact  by  the  defendant's  attorney,  the  defect  in  the  notice  will 
not,  in  any  event,  render  the  judgment  void,  but  is  a  mere  irregularity,  which 
may  be  disregarded  or  amended  under  sections  178, 176  of  the  Code,  in  the 
absence  of  any  wrong  or  injury  to  the  defendant.  And  the  court  may  allow 
such  proo/  to  be  made  and  filed  nunc  pro  tunc. 

Persons  claiming  under  the  defendant,  but  not  parties  to  the  action,  being  the 
only  persons  whose  rights  are  or  can  be  affected  by  the  suit,  they,  only,  can 
take  advantage  of  the  omission  to  file  a  notice  of  lis  pendens. 

The  nomination,  by  one  party,  of  a  referee  in  a  mortgage  case,  the  approval  of 
the  opi>osite  party,  and  his  appointment  by  the  court,  is  no  violation  of  rule 
78,  and  no  irregularity. 

The  entering  of  a  judgment  within  four  days  after  the  decision  is,  if  an  irregu- 
larity, waived  by  the  defendant's  consenting  to  the  entry,  and  allowing  a 
sale  to  be  confirmed.  The  requirement  of  the  Ck>de,  on  that  subject,  is  so 
far  directory,  only,  that  a  neglect  of  its  provisions  will  not,  in  the  absence  of 
wrong  or  injury  to  the  defendant,  occasioned  by  the  premature  entry  of  judg- 
ment, be  considered. 

An  execution  was,  upon  its  face,  directed  "  To  the  sheriff  of  the  county  of 
county,"  but,  upon  the  outside,  under  the  title  of  the  action,  were  the  words, 
"  ESxecution  to  Saratoga  county,"  with  directions  to  levy«  etc.,  signed  by  the 
plaintiff's  attorney.  Hdd,  that  enough  appeared  by  the  indorsement  to  show 
the  direction  of  the  writ  to  the  sheriff  of  Saratoga  county. 

When  a  mortgage  is  given  by  husband  and  wife  for  the  purchase-money,  the 
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wife,  during  her  hasb&nd^s  life-time,  has  no  existing  claim  upon,  or  separate 
interest  in,  the  mortgaged  property,  bat  onlj  a  possibility,  and  serrioe  of  the 
sammons  in  a  foreclosure  suit  upon  the  husband  will  bind  the  entire  title, 
except  such  possibility.  Service  upon  the  husband,  only,  is  good  as  to  the 
wife,  and  the  husband  is  bound  to  appear  for  her,  or  the  default  of  the  wife 
may  be  taken  as  if  she  were  personally  served. 

Appbal  by  the  defendants  from  an  order  of  the  special  term, 
made  on  the  18th  day  of  November^  1873,  denying  defendant's 
motion  to  set  aside  the  judgment  of  foreclosure  and  the  sale  had 
pursuant  thereto  in  the  above-entitled  action,  with  110  costs  to 
plaintiff. 

By  the  defendants'  notice  of  motion,  dated  March  18, 1873,  an 
order  was  asked,  setting  aside  such  judgment  and  for  a  new  trial, 
on  such  terms  as  might  be  just,  and  also  on  irregularities,  as  fol- 
lows :  1.  That  the  trial  was  irregular  as  to  time  and  place,  and  the 
court  had  no  jurisdiction,  for  that  reason,  of  the  parties  or  cause  of 
action,  the  attorney  for  defendant  James  E.  Ooulter  having  no 
authority  to  waive  the  objection.  2.  That  the  affidavit  of  filing  of 
notice  of  lis  pendens  was  defective.  3.  That  the  appointment  of 
a  referee  to  sell,  at  plaintiff's  request,  was  irregular  and  void,  and 
the  fee  reserved  by  him  excessive.  4.  That  the  direction  to  sell  in 
one  parcel  was  improper.  5.  Defendant  James  E.  Coulter  asked 
leave  to  serve  an  amended  answer.  6.  Defendant  Amelia  A.  Ooul- 
ter asked  that  all  proceedings  as  to  her  be  set  aside,  ];)ecause  she 
was  not  served  with  the  summons,  and  never  appeared  or  authorized 
any  one  to  appear  for  her. 

By  the  second  notice  of  motion,  dated  March  24, 1873,  the  fol- 
lowing additional  irregularities  were  alleged:  7.  That  the  judg- 
ment was  entered  irregularly,  within  four  days  after  the  decision  of 
the  judge  who  tried  the  action.  8.  That  there  was  no  reference  to 
inquire  whether  the  premises  should  not  be  sold  in  parcels,  as 
required  by  the  rules. 

By  the  third  notice  of  motion,  it  was  asked  that  the  judgment 
for  deficiency  of  $18,911.94,  be  vacated,  for  the  following  reasons  and 
irregularities,  to  wit:  9.  That  it  was  prematurely  entered,  as  in 
No.  7,  ante.  10.  That  it  was  entered  before  the  end  of  eight  days 
after  the  filing  of  the  report  of  sale.  And  the  execution  upon  said 
judgment  was  asked  to  be  set  aside:  11.  Because  it  was  prema- 
turely issued  before  the  end  of  eight  days  after  the  filing  of  referee's 
report  of  sale.    12.  Because  not  directed  to  the  sheriff  of  Saratoga 
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county,  or  any  other  sherifEl  13.  Also,  that  the  judgment,  sale  and 
all  proceedings  be  set  aside,  on  account  of  the  fraud  of  plaintiff,  as 
alleged. 

All  errors,  defects  and  irregularities,  disclosed  by  the  moying 
papers,  are  insisted  upon  in  fayor  of  the  motion,  and  such  further 
and  other  relief  as  shall  be  just,  is  asked  for. 

A  regular  special  term  of  the  supreme  court  was  designated  by 
the  justices  to  be  held,  and  was  held  by  Mr.  Justice  Bogkes,  at  the 
town  hall,  Saratoga  Springs,  on  the  9th  of  July,  1872,  and  this 
action  was  noticed  for  trial  thereat ;  but  Mr.  Justice  James  being 
engaged  at  th'e  same  time  and  place  in  holding  an  adjourned  special 
term  this  action  was,  by  the  consent  of  defendants'  attorney,  tried 
before  Mr.  Justice  James.  Upon  hearing  of  these  motions,  they 
were  denied,  and  defendants  appeal  from  the  order  denying  the  same. 

A.  Fond,  for  appellants. 

Bseh  Cawen  and  L.  B,  Pike^  for  respondent 

BoABDMAK,  J.  Upon  reading  the  great  mass  of  eyidence,  upon 
which  this  order  appealed  from  was  granted,  certain  facts  appear  to 
be  well  established,  and  need  to  be  stated  for  a  safe  disposition  of 
the  yarious  points  raised. 

On  the  9th  of  September,  1871,  defendant  James  E.  Coulter 
bought  of  plaintiff,  the  White  hotel  property  at  Saratoga  Springs, 
at  the  price  of  151,000,  paying  down  but  1500  cash  and  giying  a 
bond  and  mortgage  for  the  balance  of  the  purchase-money  (less  a 
small  lien  assumed),  $49,355,  interest  thereon  being  payable  semi- 
annually, and  the  first  payment  of  principal,  16,500,  to  become  due 
September  9, 1874 ;  and  further  proyiding  that  if  interest  due  should 
remain  unpaid  for  twenty  days,  the  whole  principal  should  become 
due  at  plaintiff's  option.  As  this  security  was  not  adequate, 
defendant  James  E.  Coulter  gaye  his  bond  to  improye  such  prop- 
erty by  the  expenditure  of  $12,000  thereon  within  eight  months 
from  the  date  of  the  deed,  and,  upon  failure,  to  forfeit  and  pay,  as 
liquidated  damages,  $10,000 ;  the  same  to  be  applied  upon  the  bond 
and  mortgage.  Nothing  was  ever  done  in  performance  of  this  con- 
dition or  agreement.  Immediately  after  such  purchase,  one  G^ffney 
was  appointed  the  defendant's  agent  to  manage  said  property  (de- 
fendant liying  in  New  York  city),  to  collect  rents,  etc.    The  plaintiff 
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was  never  such  agent,  exoept  to  collect  a  small  amount  of  rents,  to 
re-imburse  him  for  .money  paid  for  insurance  and  taxes  upon  the 
property. 

On  the  9th  of  March,  1872,  the  semi-annual  interest  due  on  said 
bond  and  mortgage  was  not  paid  to  plaintiff,  but  only  a  part  thereol^ 
between  1400  and  1500 ;  nor  was  the  same  paid  within  the  twenty 
days  thereafter.  On  the  8th  of  May,  1872,  an  action  for  the  fore- 
closure of  said  mortgage  was  begun  by  the  plaintiff,  and  the  sum- 
mons served  on  defendant  James  E.  Coulter,  and  possibly  on 
defendant  Amelia,  the  wife  of  James.  Defendant  James  put  in 
an  ftnswer,  setting  up  payment  of  interest  on  the  9th  of  March. 
Defendant  Amelia  did  not  appear,  although  James  had  the  summons 
alleged  to  have  been  served  upon  her  and  talked  about  her  ability 
to  answer.  James  E.  Coulter  tried  to  stop  the  foreclosure  suit  by 
offers  to  turn  out  securities,  but  the  parties  were  unable  to  agree 
upon  terms,  and  Coulter,  by  his  language,  indicated  an  intention 
to  abandon  the  property  and  let  plaintiff  get  what  he  could. 

On  the  9th  of  July,  1872,  the  action  was  brought  to  trial,  upon 
due  notice  to  the  defendant's  attorney;  notice  by  mail  and  telegraph 
having  been  given  to  James  E.  Coulter,  and  probably  received  by 
him.  By  consent  of  defendant's  attorney  (Coulter  not  appearing), 
the  case  was  tried  by  Mr.  Justice  James,  at  the  town  hall  in  Sara- 
toga Springs.  Defendant's  attorney  appeared  on  such  trial  and 
cross-examined  plaintiff,  who  was  sworn  as  a  witness  on  his  own 
behalf.  Evidence  was  also  given  as  to  the  condition  of  the  prop- 
erty, and  the  possibility  of  its  being  sold  in  parcels.  On  the  12th 
of  July,  1872,  a  decree,  assented  to  by  defendant's  attorney,  was 
signed  by  the  judge,  the  costs  having  been  allowed  by  defendant's 
attorney,  except  the  extra  allowance  which  was  made  by  the  court 
The  judgment  was  entered  on  that  day  with  the  knowledge  of  the 
defendant's  attorney  and  without  his  dissent.  John  Foley,  an 
attorney  occupying  the  same  office  with  plaintiff's  attorney,  but  in 
no  way  connected  with  him  in  business,  was  appointed,  a  referee  to 
sell,  with  the  assent  of  defendant's  attorney. 

On  the  7th  of  September,  the  premises  were  sold  at  public 
auction,  and  purchased  by  plaintiff,  for  the  sum  of  $35,000.  Notice 
of  such  sale  was  also  sent  to  defendant,  but  he  did  not  appear 
except  by  his  attorney.  On  the  same  day,  the  report  of  the  referee 
was  made  and  confirmed  at  a  special  term,  at  the  town  hall,  Sara- 
toga Springs,  before  Mr.  Justice  Bogkes,  the  order  reciting  that 
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E.  H.  Peters  appeared  and  consented,  as  counsel  for  the  defendant, 
and  which  is  confirmed  by  the  memory  of  Judge  Bookes,  impressed 
upon  him  for  reasons  given.  The  report  of  sale  was  filed,  and  judg- 
ment against  defendant  James  E.  Coulter,  for  the  deficiency,  118,- 
911.94,  was  entered  September  10, 1872.  On  the  16th,  an  execu- 
tion for  such  deficiency  was  issued  and  delivered  to  the  sheriff  of 
Saratoga,  in  the  usual  form,  except  that  upon  the  inside  of  same,  it 
was  directed,  '^  To  the  sheriff  of  the  county  of  county/^  On  the  out- 
side, under  the  title  of  the  action,  were  the  words,  ^'  Execution  to 
Saratoga  county,''  with  directions  to  levy,  etc.,  signed  by  plaintiff's 
attorney.  By  virtue  of  this  execution,  sums,  in  all  amounting  to 
about  12,000,  were  collected  from  rents  due  defendant  from  other 
property.  Other  executions  were  issued  to  the  county  of  New  York. 
On  the  1st  of  October,  1872,  defendant  James  was  examined  on  sup- 
plementary proceedings  in  the  city  of  New  York,  and  about  October 
18, 1872,  an  action,  in  the  nature  of  a  creditor's  bill,  was  begun 
against  defendants,  to  reach  the  property  of  defendant  James,  the 
defendants  appearing  and  answering  separately,  about  November  1, 
1872,  admitting  the  judgment 

After  the  sale,  plaintiff,  to  the  knowledge  of  defendant  James, 
^ut  improvements  upon  the  property  of  the  value  of  115,000,  or  over, 
and  in  January,  1873,  contracted  to  sell  the  property  to  Charles  S. 
Lester,  for  169,000,  and  give  a  warranty  deed.  The  value  of  the 
property,  on  the  7th  of  September,  upon  a  forced  sale,  was  not 
over  140,000,  but  has  since  much  increased,  from  other  causes 
besides  the  improvements  put  thereon  by  plaintiff  and  others. 
Plaintiff  has  received  from  Lester,  upon  his  contract  of  sale 
116,000,  and  the  purchaser  or  his  assignees  have  expended  some  con- 
siderable money  in  improvements  upon  the  property.  Before  the 
recovery  of  the  judgment  for  the  deficiency,  James  E.  Coulter  dis- 
posed of  a  large  amount  of  property,  so  that  it  could  not  be  reached 
by  an  execution,  and  has  at  no  time  offered  to  give  securiiy  for  the 
debt,  if  the  judgment  shall  be  opened* 

On  the  18th  of  March,  1873,  and  more  than  six  months  after  the 
sale  under  the  foreclosure,  and  judgment  for  the  deficiency,  the 
first  motion  papers  are  made  out  and  served.  It  is  apparent, 
from  all  the  papers  presented  on  this  appeal,  that  the  defend- 
ants had  no  defense  to  this  action;  that  Mr.  Coulter  knew  it, 
and  that  he  never  hoped  or  expected  to  succeed  in  the  defense. 
In  the  language  of  A.  P.  Smith  &  Co.,  June  15, 1872,  he  was 


614  THTRD  DEPAETMENT, 

White  ▼.  Coulter. 

ing  if  this  action  could  not  be  '^stayed  off  or  beaten/^  After  fail- 
ing in  efforts  to  arrange  the  matter  and  stop  the  foreclosure,  he 
concludes  that  plaintiff  may  "  take  the  property  and  go  to  hell  with 
it»  and  if  plaintiff  got  any  thing  out  of  him,  he  would  be  lucky." 

In  accordance  with  this  determination,  Mr.  Coulter  disposes  of  a 
large  amount  of  property,  and  puts  himself  in  a  position  to  defy, 
as  far  as  possible,  any  judgment  for  deficiency  that  may  be  rendered 
against  him.  Had  one  tithe  of  the  energy  and  industry,  bestowed 
by  Mr.  Coulter  in  the  search  for,  and  exposure  of,  irregularities  and 
technicalities,  been  exercised  by  him  in  attention  to  his  defense,  or 
in  the  protection  of  his  interests  upon  the  sale,  no  necessity  for  his 
present  motion  would  have  existed.  If  Coulter  did  not  kndV  in 
advance  when  the  trial  was  to  take  place ;  if  he  did  not  learn  of  the 
trial  and  judgment  within  a  few  days  thereafter ;  if  he  did  not 
know,  in  adyance,  of  the  time  and  place  of  sale  ;  if  he  did  not 
learn  of  the  judgment  for  the  deficiency*  in  a  few  days  after  its 
entry ;  then  appearances  are  yery  deceitful  It  may  be,  as  Mr.  Coul- 
ter swears,  that  such  indications  are  false,  but  if  so,  he  must  haye 
taken  special  pains  to  prevent  communications  reaching  him. 

Upon  such  conclusions  as  to  the  facts,  the  defendant  is  not  enti- 
tled to  haye  the  judgment  set  aside  and  an  amended  answer  seryed,  * 
as  a  fayor,  for  the  simple  reason  that  he  does  not  show  any  defense 
or  any  merits.  He  does  not  show  that  the  judgment  rendered  is 
unjust,  or  that  the  new  answer  proposed  can  be  sustained  by  proof, 
or  justified  by  the  law.  As  before  said,  the  judgment  is  right,  and 
the  allegations  of  the  amended  answer  are  not  true.  The  weight 
of  eyidence  in  the  appeal  papers  sustains  both  these  assertions. 

Nor  is  any  satisfactory  reason  giyen  why  the  sale  should  be  set 
aside.  Perhaps  it  is  sufficient  to  say  that  the  order,  being  in  the  dis- 
cretion of  the  court  below,  is  not  appealable,  in  the  absence  of  abuse 
of  such  discretion,  of  which  there  is  no  pretense.  Kingsland  y.  Bart- 
Utty  28  Barb.  480;  Wah&man  y.  PricSy  3  K  Y.  334;  Buffalo  Savings 
Bank  y.  Newton,  23  id.  160.  But  the  sale  should  be  sustained  upon 
the  merits.  Enough  appears  to  conyince  the  mind  that  Mr.  Coulter's 
absence  from  the  sale  was  voluntary  and  intentional.  His  neglect, 
for  oyer  six  months  thereafter,  during  which  time  he  was  pursued 
by  supplementary  proceedings  and  creditors'  actions  under  this  judg- 
ment for  deficiency,  is  sufficient  evidence  that  the  sale  was  not 
objectionable  in  itsdif,  but  only  by  reason  of  the  consequences.  But 
there  is  no  evidence  that  the  property  brought  an  inadequate  price, 
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or  that  it  would  have  brought  a  greater  price,  had  all  the  persona 
who  have  sworn  to  its  value  been  present  Even  Mr.  Coulter  does 
not  offer  to  bid  more  upon  a  resale,  after  115,000  to  120,000  of  im- 
provements have  been  put  thereon,  and  other  circumstances  have 
added  to  the  value  of  the  property.  While  the  property  may  have 
been  worth,  on  the  day  of  sale,  950,000  at  private  sale  on  long  credit, 
it  would  be  unreasonable  to  suppose  that  it  would  bring  that  sum 
in  cash,  at  a  forced  sale.  Such  is  not  human  experience.  The  very 
sale,  made  by  plaintiff  to  defendant,  is  evidence  of  an  extreme  price, 
and  a  fair  conclusion  from  the  affidavits  produced  would  not  carry 
the  market  value  above  $40,000  on  the  day  of  sale.  There  was, 
therefore,  no  such  inadequacy  of  price,  as  should  lead  to  a  resale  by 
the  order  of  the  court  This  is  the  more  evident,  since  no  indem- 
nity for  expenses  of  sale  or  improvements  made  is  offered,  nor  is 
there  any  guaranty  that  more  than  $35,000  will  be  bid  upon  a  re- 
sale. The  defendant  knew  that  plaintiff  would  not  bid  above 
135,000.  It  is  not  pretended  there  was  any  fraud,  misconduct  or  sur- 
prise that  should  invalidate  the  sale.  Under  such  a  state  of 
facts,  a  resale  should  not  be  granted.  Whitheck  v.  Rowey  25  How. 
403;  McCoUer  v.  Jay,  30  N.  Y.  80;  Lefevre  v.  Laraway,  22  Barb. 
167;  Duncan  v.  Dodd,  2  Paige,  99;  Amer.  Ins.  Co.  v.  Oakley,  9  id. 
259. 

Nothing  remains  but  to  examine  the  various  irregularities  and 
defects  alleged,  and  see  whether  any  of  them  are  of  a  character  to 
avoid  the  judgment  or  sale,  or  to  render  it  proper,  in  the  further- 
ance of  justice,  to  interfere  therewith  by  setting  the  same  aside,  and 
ordering  a  resale.  1.  The  trial  in  the  town  hall  in  Saratoga  Springs, 
before  Justice  James,  was  with  the  consent  of  defendant's  attor- 
ney, who  participated  in  it  without  objection.  A  special  term  was 
then  and  there  held,  by  regular  appointment  of  the  judges  The  case 
was  regularly  noticed  for  trial  at  that  term.  The  jurisdiction  of  the 
persons  and  of  the  subject-matter  was  complete,  and  if  there  was  any 
irregularity  as  to  the  place  where  the  trial  was  had,  it  was  cured  by 
the  appearance  and  consent  of  defendant's  attorney.  Code,  §  179. 
2.  The  affidavit  of  filing  of  notice  of  pendency  of  action  was  defective. 
Bule  72.  But  a  proper  notice  was,  in  fact,  duly  filed,  and  no  objection 
was  made  to  the  sufficiency  of  proof  of  that  fact  by  defendant's  attor- 
ney. The  court  could  allow  such  proof  to  be  made  and  filed  nunc 
pro  tunc.  It  does  not  in  any  event  render  the  judgment  void,  but  is 
a  mere  irregularity  {Potter  v.  Bowland,  8  N.  Y.  448 ;   Curtis  v. 
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Hitchcock^  10  Paige,  399),  and  might  well  be  disregarded  or  amended 
nnder  the  Code,  §§173, 176,  in  the  absence  of  any  wrong  or  injury 
to  defendant  But  a  further  reason  why  this  objection  should  not 
avail,  arises  from  the  nature  and  the  object  of  the  notice  and  the  filing. 
It  is  made  by  statute,  constructive  notice  to  persons  who  claim  under 
the  defendant  in  the  action,  but  are  not  parties  to  it.  As  their  rights 
only  are  or  can  be  affected,  it  is  reasonable  that  they  only  should  be 
heard  to  take  advantage  of  its  omission  (8  N.  Y.,  and  10  Paige,  anie)^ 
and  no  such  persons  appear  in  this  action.  3.  The  nomination  by 
one  party  of  a  referee,  the  approval  by  the  opposite  party,  and  there- 
upon, his  appointment  by  the  court,  is  no  violation  of  the  rules  of 
law  (Bule  73),  and  no  irregularity.  Foley  was  not  a  clerk  of  plain- 
tiffs attorney,  nor  ineligible.  4.  The  assent  of  defendant's  attorney 
to  the  form  of  the  decree  is  an  answer  to  the  claim  that  the  prem- 
ises should  have  been  sold  in  parcels.  But  this  objection  was  waived 
upon  the  argument  5.  The  motion  for  leave  to  serve  an  amended 
answer  has  already  been  considered.  7.  The  entering  of  the  judg- 
ment, within  the  four  days  after  the  decision,  was,  if  an  irregularity, 
waived  by  defendants,  in  consenting  to  the  entry,  and  allowing  con- 
firmation of  sale.  Besides,  I  am  of  the  opinion  that  the  requirement 
is  so  far  directory,  only  as  that  a  neglect  of  its  provisions  will  not 
be  considered  in  the  absence  of  wrong  or  injury  to  the  defendant 
Lewis  V.  JoTies,  13  Abb.  427 ;  Stewart  v.  Slater^  6  Duer,  83.  There 
is  no  evidence  that  this  premature  entry  of  judgment  has  deprived 
the  defendant  of  any  right,  or  prevented  any  action  he  would  other- 
wise have  taken.  The  eighth  objection  was  waived  upon  the  argument 
9th.  This  has  been  considered  under  the  seventh  objection.  The 
tenth  and  eleventh  objections  relate  to  the  entry  of  judgment  for 
deficiency,  and  to  the  issuing  of  execution  on  such  judgment,  within 
eight  days  afber  filing  report  of  sale.  These  points  are  not  now 
specially  urged.  The  twelfth  objection  relates  to  defects  in  the 
execution.  Enough  appeared  to  show  its  direction  to  the  sheriff 
of  Saratoga  county,  by  the  indorsement 

The  only  remaining  objection  touches  the  alleged  want  of  service 
of  summons  upon  Mrs.  Coulter.  We  will  assume  that  it  was  not 
served,  for  this  discussion.  As  against  the  plaintiff,  who  was  mort- 
gagee, and  those  claiming  under  him,  Mrs.  Ooulter  had  no  claim 
against  this  property,  because  the  mortgage  was  given  for  purchase- 
money.  She  had  only  an  inchoate  right  of  dower  in  the  surplus 
realized  after  sale  under  the  mortgage,  which  could  only  ripen  into 
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an  absolute  right  upon  the  death  of  the  hulband,  leaving  her  sur- 
yiying.  IShe  therefore  had  no  existing  claim,  at  the  date  of  this 
foreclosure,  and  no  separate  estate  in  the  property,  bnt  only  a  possi- 
bility. Mills  V.  Van  Voo7*hie8f  20  N.  Y.  412.  Service  upon  the  hus- 
band would  bind  the  entire  title,  except  such  possibility.  For  that 
reason,  perhaps,  it  has  been  held  in  Foote  v.  Lathrop,  53  Barb.  183 ; 
affirmed  in  41  N.  Y.  358 ;  Eckeraon  v.  Vollmery  11  How.  42 ;  Lathrop 
V.  Heacock,  4  Lans.  1 ;  and  in  the  unreported  case  of  Hendricksan  v. 
Hendrickson,  in  this  department,  that  a  service  upon  the  husband 
only  is  good  as  to  the  wife,  and  the  husband  is  bound  to  appear  for 
her,  or  the  default  of  the  wife  may  be  taken  as  if  personally  served. 

The  cases  cited  by  defendant's  counsel  are  not  in  point  Bean  v. 
MatheVy  1  Daly,  440 ;  WiUiams  v.  Van  Valkenhurg,  16  How.  144 ; 
Bulkley  v.  Bulkley,  6  Abb.  307 ;  Baldwin  v.  Eimmel,  16  id.  353. 
All  of  them  are  cases  where  relief  was  sought  against  the  persons 
not  served,  and  a  personal  judgment  was  rendered  against  them. 
But  if  such  personal  service  upon  the  husband  did  not  bind  the  wife 
and  operate  as  a  service  upon  her  also,  the  most  that  can  be  said  is, 
that  her  rights  are  not  foreclosed.  Mills  v.  Von  Voorhies,  20  N. 
Y.  412.  And  if  she  shall  survive  her  husband,  whereby  her  inchoate 
right  of  dower  would  ripen  into  an  absolute  right  of  dower  in  the 
equity  of  redemption,  she  may  then  take  her  proceedings,  and  a 
judgment  of  foreclosure,  to  which  she  was  not  a  party,  will  not  bar 
her  rights. 

A  laborious  examination  of  the  appeal  papers  has  satisfied  this 
court  that  the  learned  judge  who  decided  this  motion  at  special 
term,  has  fully  appreciated  the  merits  and  faithfully  discharged 
his  ^duty,  in  declining  to  grant  defendant's  motion,  or  any  part 
thereof. 

The  order  of  the  special  term  is  therefore  affirmed,  with  $10  cost 
of  appeal. 

Order  affirmed. 
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Philip  v.  Gallant,  appellant 

Qmtraet — ignaranes  of  language  —  tnittake. 

Defendant,  who  did  not  understand  English,  executed  a  contract  in  writing. 
There  was  no  fraud  or  improper  influence  used,  but  an  interpreter,  who  ex- 
plained the  contract  to  defendant,  misled  her  as  to  its  terms.  JIM,  that 
defendant  was  bound  by  the  contract. 

Appeal  from  a  judgment  entered  in  favor  of  plaintiff  upon  the 
report  of  a  referee.  The  action  was  brought  by  Peter  Phillip 
against  Josette  Gallant,  to  recover  a  balance  claimed  to  be  due  the 
plaintiff  upon  a  contract  for  building  a  house  with  one  David 
Philip,  which  was  assigned  to  the  plaintiff.  The  referee  to  whom 
the  case  was  referred,  reported  in  favor  of  the  plaintiff,  and  excep- 
tions were  duly  taken  to  portions  of  his  report,  as  is  hereinafter 
stated.  Judgment  was  entered  in  favor  of  the  plaintiff  upon  the 
same,  and  the  defendant  appealed.  The  case  was  submitted  upon 
printed  points. 

Bechwith  £  Dobie,  for  appellant 

jy.  B.  Barnard,  for  respondent 

Miller,  P.  J.  The  defendant's  counsel  claims  that  the  judg- 
ment should  be  reversed,  upon  the  ground  that  the  defendant  never 
gave  any  legal  assent  to  the  instrument  executed  on  the  22d  of 
February,  1872,  and  hence  that  instrument  is  void  and  of  no  effect 
The  evidence  on  the  trial  is  not  contained  in  the  printed  case,  and 
it  appears  from  the  finding  of  the  referee,  that  at  the  time  of  the 
execution  of  the  agreement^  upon  which  the  action  is  brought, 
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the  defendant,  who  did  not  understand  English  perfectly^  was  in- 
formed by  one  Trudo,  who  was  a  clerk  of  the  scriyener^  and  who 
was  present  at  the  time  the  contract  was  read  and  executed,  that  by 
the  new  agreement,  the  contractor  was  bound  to  repair  the  defects 
which  she  claimed  existed,  in  regard  to  the  work  already  performed, 
under  the  previous  contracts,  which  information  she  belieyed  to  be 
true,  and  that,  while  the  agreement  was  being  read  over,  it  was  ex- 
plained to  the  defendant  in  French  by  said  Trudo,  and  he  told  her, 
that  by  said  agreement,  all  the  work  on  the  house  would  have 
to  be  done  in  a  good  and  workmanlike  manner,  including  what 
had  been  done ;  that  the  defendant  so  understood  and  believed  from 
the  interpretation  thus  made  to  her.  He  also  finds  that  the  new 
agreement  was  read  over  twice,  carefully  and  distinctly^  to  the  de- 
fendant before  it  was  executed,  and  was  executed  by  the  parties  in 
good  faith  and  without  any  fraud  on  the  part  of  Philip,  and  con- 
tained the  whole  of  the  contract  between  them  as  he  understood 
it,  and  that  there  was  no  mutual  mistake  between  the  parties  as 
to  its  terms. 

If  any  fault  existed  it  was  that  of  the  interpreter,  who  did  not 
properly  explain  to  the  defendant  the  true  meaning  and  purport  of 
the  agreement.  The  plaintiff's  assignor  certainly  was  not  to  blamOi 
as  he  acted  in  entire  good  faith  and  was  not  chargeable  with  anj 
attempt  to  deceive,  defraud  or  to  impose  upon  the  defendant.  The 
question  then  arises  whether  the  defendant  has  any  relief  as  against 
the  plaintiff  in  this  action  for  the  error,  mistake  or  ignorance  of 
the  interpreter,  whom  she  trusted  to  explain  the  nature  of  the 
instrument  which  she  executed,  even  although  she  was  deceived 
and  did  not  understand  the  contents  of  the  same.  I  am  at  loss  to 
see  how  she  can  avail  herself  of  the  misapprehension  under  which 
she  labored,  as  the  plaintiff  had  no  instrumentality  in  producing  it, 
and  the  defendant  was  in  fault  for  trusting  to  an  incompetent  per- 
son to  translate  and  explain  the  agreement  into  which  she  volunta- 
rily entered.  The  defendant  occupies  the  position  of  one  who  was 
in  fault,  and  where  one  of  two  innoc^ent  parties  must  suffer,  the  one 
who  is  most  to  blame  should  be  held  responsible.  The  plaintiff 
here  was  guilty  of  no  fraud  or  improper  practices  in  inducing  the 
defendant  to  sign  the  instrument,  and  acted  in  entire  good  faith, 
and  there  was  no  such  misunderstanding  between  him  and  the 
defendant  as  entitles  the  latter  to  claim  that  there  was  no  valid 
contract.    To  authorize  a  reformation  of  a  written  instrument,  sol- 
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emnly  execntedy  there  must  not  only  be  a  plain  mistake,  clearly 
made  out  by  satisfactory  proof,  but  it  must  be  shown  that  the  part 
omitted  or  inserted  in  the  same  was  omitted  or  inserted  contrary  to 
the  intention  of  the  parties  and  under  a  mntnal  mistake.  Nevius 
'  y.  DunUzpy  33  N.  Y.  676.  There  was  no  such  mistake  here,  and  the 
defendant  is  not  brought  within  the  rule  laid  down. 

The  defendant's  counsel  invokes  the  familiar  rule  that  there  was 
no  contract  because  the  minds  of  the  parties  did  not  meet  The 
answer  to  this  proposition  is  — 

First. —  That  the  defendant  failed  to  make  out  a  case  for  the 
reformation  of  the  contract  by  reason  of  a  part  being  omitted  or 
inserted  in  opposition  to  the  intention  of  the  parties  and  under  a 
mutual  mistake,  and  therefore  is  bound  by  the  written  contract 

Second. —  The  contract  as  executed  shows  that  the  minds  of  the 
parties  did  meet 

Third. —  The  defendant  having  executed  the  written  contract,  as 
proved  on  the  trial,  is  estopped  from  insisting  that  she  did  not 
intend  to  enter  into  the  agreement  expressed  by  the  terms  of  the 
contract 

No  other  question  arises,  and  as  no  error  exists  the  judgment  on 
the  referee's  report  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


Yak  Beksselaer  v.  Albany  and  West  Stookbbidge  Bailboad 

OoKPAKY,  appellant 

JBkuemerU — to  maintain  iruecure  itrueture — raihooff  embankment. 

In  1859  an  embankment  of  defendant's  railzoad  slid  down  upon  the  land  of 
plaintifTs  father.  At  that  time,  for  a  Yaloable  consideration,  the  &ther 
made  an  agreement  in  writing,  that  if  **  land  slides  shall  hereafter  occor 
from  said  embankment  *  *  *  I  will  make  no  claim  for  damages 
therefor,  and  that  I  will,  and  that  mj  heirs,  etc.,  shall,  consider  the  monej 
this  day  paid  •  •  •  compensation  in  fall  for  all  past  and  f ntnre 
damage,  etc,  in  consequence  of  said  embankment,  and  this  instrnment  a  bar 
to  aU  fataie  claim."  Held  (Millbb,  P.  J.,  dissenting),  that  an  easement  of 
this  nature  could  be  created  by  covenant,  and  that  the  instrument  in  ques- 
tion was  a  bar  to  a  recovery  for  damages  for  slides  from  the  embankment 
thereafter  happening,  by  ordinary  or  casual  negligence  of  defendant. 
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Appeal  from  a  judgment  for  plaintiff,  entered  upon  the  report  of 
three  referees. 

The  action  was  brought  by  Cornelias  Van  Bensselaer,  to  recover 
damage  caused  by  the  sliding  of  defendant's  railroad  embankment 
down  upon  plaintiff's  land. 

In  1859  the  father  of  plaintiff  was  the  owner  of  land  through 
which  defendant's  road  was  built,  on  a  steep  hillside.  The  embank- 
ment for  the  road  having  slipped  down  upon  the  adjoining  land, 
causing  damage,  such  daojage  was  settled  between  plaintiff's  father 
and  the  defendant,  in  January,  1859,  and  a  writing  given  by  said 
plaintiff's  father  to  defendanl^  under  seal,  first,  releasing  and  dis- 
charging the  defendant  from  such  damage;  and,  second,  as  follows: 
"  I  do  also,  for  the  same  consideration,  and  for  myself,  executors, 
administrators  and  assigns,  hereby  agree  with  said  corporation,  that 
if,  in  consequence  of  the  peculiar  construction  of  said  embankment,  or 
of  the  nature  of  the  soil  at  the  point  where  said  embankment  adjoins 
my  land,  land  slides  shall  hereafter  occur  firom  said  embankment, 
whereby  earth  or  other  material  shall  be  deposited  on  my  lot,  that  I 
will  make  no  claim  for  damages  therefor;  and  that  I  will,  and  my 
heirs  and  legal  representatives  shall,  consider  the  money  this  day 
paid  by  said  corporation  compensation  in  full  for  all  past  and  all 
future  damages  to  my  land,  which  has  happened  or  may  hereafter 
occur  in  consequence  of  said  embankment,  and  this  instrument  a 
bar  to  all  future  claim."  Plaintiff,  upon  the  death  of  his  father, 
succeeded  to  the  title  of  his  lands  by  inheritance,  in  1868.  In 
1869,  during  a  heavy  storm,  another  slide  from  such  embankment 
came  down  upon  plaintiff's  land,  to  his  damage,  for  which  this 
action  was  brought 

George  W.  Miller^  for  appellant.  f 

George  0.  Genet,  for  respondent,  cited,  as  to  the  contract  running 
with  the  land.  Wolf  v.  Frosi,  4  Sandf.  Ch.  72 ;  Gale  &  Wheatly  on 
Easm.  6,  7 ;  Bailey  v.  AppUyard,  1  Nev.  &  P.  257 ;  Keppell  v.  Bailey, 
2  Myl.  &  K.  534  ;  Earsha  v.  Eeid,  45  N.  Y.  419.  As  to  release  of 
prospective  damages,  2  Pars,  on  Contr.219,220;  Edwards  y.  Varich, 
2  Den.  664;  Pierce  v.  Parker,  4  Mete.  80. 

BoABDMAK,  J.  If  the  instrument  executed  by  plaintiff's  father 
bars  the  plaintiff's  right  of  action,  it  will  not  become  necessary  to 
consider  the  question  of  negligence  raised  upon  the  hearing.    It 
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can  scarcely  be  denied  that  such  a  burden  as  that  contemplated  in 
the  contract  can  be  imposed  by  grant  upon  one's  realty.  It  is  rery 
like  a  grant  of  the  right  of  drip  from  eaves,  or  the  right  to  flood 
lands,  or  to  discharge  water  with  or  without  refuse  matter  upon 
lands  of  another  {Bushnell  t.  ProprietorSy  etc.,  31  Conn.  150),  or  of 
the  right  of  support  to  the  soil  or  buildings  of  one  party  by  the 
property  of  another,  or  the  right  to  change  the  course,  impede  the 
flow,  or  increase  or  diminish  the  quantity  of  water  in  a  stream 
through  adjoining  lands.  All  these  are  familiar  cases  of  easements 
known  and  recognized  by  the  law.  The  right  to  maintain  such 
embankment  to  the  detriment  or  danger  of  adjacent  land,  was  a 
right  which  plaintiff's  father  could  conrey  to  defendant,  and  by 
such  conyeyance  deprive  himself  and  his  heir  of  any  recovery  for 
damages  contemplated  by  the  parties.  Such  a  grant  would  have 
created  an  easement  upon  plaintiff's  land  in  favor  of  the  defendant. 
It  relates  directly  to  the  land ;  the  right  is  a  burden  upon  it.  The 
owner  may  thereby  be  deprived  of  the  full  use.  The  land  may  be 
incumbered  in  a  manner  inconsistent  with  the  general  right  of 
ownership  in  the  plaintiff.  Nor  is  it  in  this  view  inconsistent  with 
the  case  of  KeppeU  v.  Bailey^  2  Myl.  &  E.  517.  In  that  case  the 
covenEuit  was  held  to  be  personal,  not  running  with  the  land  nor 
binding  assignees.  That  case  has  not  been  overruled  as  a  decision 
of  the  question  before  the  court.  But  certain  dicta  of  the  Lord 
Chancellor  have  been  condemned  and  rejected.  The  subject  is  very 
fully  conbidered  in  Spencer^s  Case  and  the  notes  thereto.  1  Sm. 
Lead.  Cases,  part  1,  115 ;  Rowbotham  v.  Wilson,  8  Ell.  &  Bl.  123 
(92  Eng.  0.  L.  E.  122) ;  Qibert  v.  Peteler,  38  Barb.  488  ;  S.  C. 
(affirmed  after  new  trial  in  court  of  appeals),  38  N.  Y.  165. 

It  results  from  the  cases  that  the  owner  in  fee  of  land  may 
impose  upon  it  any  burden  however  injurious  or  destructive  not 
inconsistent  with  his  general  right  of  ownership,  if  such  burden  is 
not  in  violation  of  public  policy  and  does  not  injuriously  affect  the 
rights  or  property  of  others.  But  the  instrument  under  considera- 
tion is  not  in  terms  a  grant  or  conveyance,  but  rather  an  agreement 
or  covenant  not  to  sue  for  any  damages  thereafter  occurring,  in 
effect  giving  to  defendant  the  right  to  the  use  of  plaintiff's  land  as 
and  when  it  should  become  necessary  by  reason  of  defects  in  the 
building  up  and  sustaining  of  their  track  and  embankment.  Upon 
such  a  construction  of  the  contract  no  reason  is  apparent  why  the 
burden  should  not  be  imposed  by  the  covenant,  since  by  its  nature 
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it  coald  hare  been  given  by  a  grant.  Garr  v.  Lowryy  3  Casey,  257 ; 
Barrow  v.  Richard,  8  Paige,  351 ;  Oibert  v.  PeteUr  and  Rowbotham 
y. .  Wils<my  ante;  1  Sm.  Lead.  Oases,  144, 165-6,  178-9,  and  cases 
there  cited. 

If  we  are  right  in  holding  that  such  a  servitude  can  be  imposed 
upon  land  and  that  when  the  nature  of  the  charge  is  such  that  it 
might  have  been  imposed  by  grant  it  is  equally  imposed  by  cove- 
nant, it  follows  that  the  covenant  of  plaintifPs  father  runs  with  the 
land  and  subjects  the  same  in  the  hands  of  his  son  to  all  the  con- 
sequences that  would  exist  against  the  father.  Such  would  be  the 
case  even  against  an  assignee.  Holmes  v.  Buckley ,  1  Eq.  Oases  Abr. 
27 ;  Norman  v.  Welh,  17  Wend.  136. 

The  idea  of  a  perpetuity  in  a  vested  right  to  maintain  a  negli- 
gent structure  is  well  answered  by  the  Lord  Chancellor  in  Xeppel 
V.  Bailey,  ante,  wherein  he  shows  that  the  principle  of  a  perpetuity 
is  not  involved  in  the  case. 

Nor  is  there  any  thing  in  the  novelty  of  such  an  easement,  as  sug- 
gested in  the  opinion  of  the  referees,  which  should  lead  to  its  rejec^ 
tion.  That  such  charges  upon  land  %ave  hitherto  been  unknown 
to  the  law  or  unnecessary  in  experience  cannot  destroy  the  power 
of  creation.  The  arts  and  sciences  are  constantly  developing  new 
industries  and  new  necessities  for  subjecting  realty  and  population 
to  strange  burdens  of  a  novel  character.  It  is  the  province  of  the 
law  to  adapt  itself  to  such  wants.  In  this  particular  case  it  may  be, 
and  probably  is,  a  necessity  that  defendant's  roadway  should  pass 
alotig  that  side-hill,  that  the  formation  of  such  hill  is  such  that  an 
embankment  cannot  be  built  except  at  extravagant  expense  which 
shall  be  free  from  the  chance  of  sliding  down  upon  the  lower  land, 
that  thus  the  defendant  needed  to  own  such  lower  lands  or  else  the 
right  to  subject  them  to  the  possible  injury  from  land  slides  from 
said  embankment.  What  more  reasonable  than  that  defendant 
should  desire  to  acquire  such  right,  thus  preventing  plaintiff  or  his 
ancestor  from  making  valuable  improvements  upon  the  lands  liable 
to  injury.  What  more  natural  than  that  the  plaintiffs  father 
should  be  willing  to  accept  of  a  compensation  for  such  risk,  agreed 
upon  between  the  parties,  and  still  own  and  enjoy  the  ordinary  use 
and  profits  to  be  derived  therefrom.  Such  seems  to  have  been  the 
conduct  of  the  parties.  Though  it  may  have  become  an  unfortu- 
nate contract  for  the  plaintiff,  it  cannot  alter  the  result  The 
extent  of  the  injury  may  be  due  to  an  indiscreet  use  and  improve- 
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ment  of  the  lands,  in  view  of  their  exposure,  a  use  not  contemplated 
when  the  contract  was  made. 

Entertaining  sach  views  after  a  careful  examination  and  study 
of  the  law  applicable  to  the  case,  it  is  unnecessary  to  discuss  the 
subject  of  negligence  as  developed  by  the  evidence.  It  is  not 
claimed  that  such  negligence,  if  it  existed,  was  willftQ  or  permitted 
with  any  hostile  or  offensive  purpose.  It  could  not^  therefore, 
furnish  a  ground  for  action  in  spite  of  and  notwithstanding  the 
covenant. 

If  the  view  taken  of  this  contract  be  not  correct  the  result  must 
follow  that  the  defendant  acquired  thereby  nothing  but  a  release 
and  discharge  arising  from  the  damages  caused  in  1859.  Such  a 
construction  would  be  a  plain  contradiction  of  the  language  and 
apparent  intent  of  the  parties  to  the  agreement  It  would  leave  to 
plaintiff  the  same  right  to  recover  for  ordinary  neglect  that  he 
would  have  had  in  the  absence  of  the  agreement.  The  defendant 
by  the  agreement  and  the  consideration  paid  has  acquired  no  right 
which  the  law  did  not  give  it  without  such  an  agreement 

Believing  that  this  contract  had  a  purpose  beyond  the  mere  set- 
tlement of  the  damages  of  1859,  and  that  su6h  purpose  is  justified 
in  the  law  as  proper  and  legal,  and  that  the  effect  of  such  contract  is 
to  exempt  the  defendant  from  liability  for  ordinary  or  casual  negli- 
gence, I  am  of  the  opinion  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event 

Miller,  P.  J.,  dissenting.  The  question  in  this  case  is,  whether 
the  instrument  executed  by  the  father  of  the  plaintiff,  on  the  20th 
of  January,  1859,  was  a  bar  to  a  recovery. 

By  the  instrument  referred  to,  the  plaintiff's  father  released  all 
claims  for  damages  by  resison  of  any  landslides  from  the  embank- 
ment of  the  defendant,  and  agreed  that  if  any  landslides  should 
afterward  occur,  that  he  would  make  no  claim  for  damages,  and 
that  he  and  his  heirs  and  representatives  would  consider  the  money 
paid  by  the  defendant  at  the  time  of  the  execution  of  the  agree- 
ment, in  full  for  all  damages  to  his  land  and  a  bar  to  all  future 
claim. 

I  am  inclined  to  think  that  the  instrument  executed  by  the  plain- 
tiff's father  was  not  of  such  a  character  as  to  prevent  a  recovery 
under  the  circumstances  presented,  and  I  am  brought  to  this  con- 
clusion, for  the  following  reasons : 
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First.  There  was  eyidenoe,  upon  the  trial,  to  show,  and  the  referees 
found  that  there  was  negligence  on  the  part  of  the  defendant  in 
allowing  the  embankment  to  remain  in  the  condition  in  which  it 
was  at  the  time  of  the  injnry  complained  of,  and  had  been  eyer 
since  the  agreement  was  executed. 

Under  ordinary  circumstances  there  would  be  no  question  that 
the  defendant  would  be  liable  for  negligence  even  although  the  right 
to  claim  damages  had  been  discharged. 

The  instrument,  I  think,  does  not  reliere  the  defendant  from  such 
liability.  Although  it  provides  against  damages  in  consequence  of 
the  peculiar  construction  of  said  embankment  or  the  nature  of  the 
soil,  it  must  be  held,  I  think,  to  require  of  the  defendant  the  exer- 
cise of  reasonable  care  to  prevent  its  sliding,  and  imposes  upon  the 
defendant  the  duty  of  guarding  against  negligence  and  carelessness. 

Even  if  it  may  be  considered  as  excusing  the  construction  at  the 
time  when  the  agreement  was  executed,  it  cannot  protect  the  de- 
fendant as  the  proof  shows  that  after  the  writing  was  executed,  no 
steps  were  taken  to  protect  the  embankment,  the  ditches  being 
filled  up,  and  the  water  being  allowed  to  collect  so  as  to  affect  the 
soil  and  cause  it  to  slide. 

Second.  Even  if  the  right  claimed  by  the  defendant  may  be  con- 
sidered as  analogous  to  an  easement,  which  I  very  much  doubt,  as 
no  such  easements  have  ever  yet  been  recognized  in  land,  I  am  in- 
clined to  think  that  the  writing  does  not  contain  language  which 
creates  any  such  easement 

It  does  not,  in  appropriate  phraseology,  grant  the  privilege  of 
allowing  the  embankment  to  slide  on  the  land  or  create  a  servitude 
m  regard  to  the  land  for  any  such  purpose.  It  only  provides  for 
exemption  from  the  payment  of  further  damages,  which  is  a  per- 
sonal covenant  and  nothing  more. 

Third.  If  an  easement  was  properly  created,  with  a  covenant 
which  bound  the  heirs  and  the  land  itself,  it  might  be  regarded  as 
a  covenant  running  with  the  land,  and  binding  on  the  defendant 
for  that  reason.  But  there  are  no  terms  employed  which  invest  it 
with  any  such  character. 

Although  it  may  bind  the  party,  or  his  lawful  representatives, 
when  a  proper  action  is  brought  it  cannot,  I  think,  be  obligatory 
upon  the  owner  of  the  land  as  such.  If  the  owner  was  a  stranger 
without  notice,  and  no  instrument  on  record  showing  such  a  lien 
upon  the  land,  clearly  he  would  not  be  bound,  and  in  principle,  it 

Vol.  m,  N.  T.  Rkp.  —79 


Q5  THIBD  DEPABTMENT, 

Port  T.  Doramiia. 

•eeuiB  to  me,  that  the  heir  at  law  takes  the  Lmd  without  any  other 
incnmbranoeB  upon  it,  except  such  as  appear  firom  instmmeiits  which 
show  on  their  fiMse  an  intent  to  bind  the  Lmd,  and  clearly  do  BO  bind  it 

Iburth.  I  am  inclined  to  think  that  a  release  of  damages  befine 
they  haye  occurred  is  not  binding,  becanse  it  is  based  npon  some 
event  which  may  never  happen,  and  therefore  is  not  a  promise  for 
a  valid  consideration.  It  is  in  mere  anticipation  of  some  possible 
fatnre  injury  which  is  a  mere  naked  possibility  which  can  never  be 
the  subject  of  a  release.    Edwards  v.  Varich^  5  Denio,  69L 

For  the  reasons  stated,  I  am  of  the  opinion  that  the  judgment 
was  right  and  should  be  affirmed,  with  costs. 

Judgmmii  rm>9ned. 


Post  y.  Dorbxts. 

Undertaking  an  appeal^  conttrucUon  of-^estmU  of  KdbOUg  an. 

Upon  an  appeal  by  a  defendant  to  the  oonrt  of  appeals  from  an  order  denjing 
a  new  trial,  T.  and  F.  executed  an  undertaking  wherein,  "  pumuant  to  the 
statute,"  they  undertook  (let)  that  the  "  appellant  will  pay  all  ooste  and 
damages  which  may  be  awarded  againat  him  on  eaid  appeal,  not  exceeding 
$500 ; "  (dd)  that  if  the  judgment  or  any  XMirt  thereof  be  affirmed,  or  appeal 
diamisBed,  appellant  will  pay  the  amount  directed  to  be  paid,  etc,  and  (3d) 
**  all  damagea  and  costs  which  shall  be  awarded  against  said  appellant  on  said 
appeal."  The  sureties  Justified  in  the  sum  of  $1,000  each.  Upon  the  appeal 
the  order  appealed  from  was  affirmed  and  judgment  absolute  directed  against 
appellant.  The  amount  of  the  judgment  entered,  after  an  assessment,  was 
$4,887.02,  and  extra  costs  were  allowed.  JSield,  (1)  that  by  the  first  clause 
the  liability  of  the  sureties  was  restricted  to  a  sum  certain ;  (2)  there  being 
no  judgment  appealed  from  the  second  part  of  the  undertaking  as  to  pay- 
ment on  affirmance  was  surplusivge ;  (8)  that  the  last  part  was  unrestricted 
in  its  terms  and  the  sureties  were  liable  for  the  amount  of  the  judgment 
finally  rendered  and  for  the  extra  allowance  of  costs. 

Submission  of  a  controyersy  between  William  T.  Post  and  Flavei 
H.  Doremus,  suryiyor  of  Theron  S.  Doremus. 

The  case  arises  upon  an  agreed  statement  of  facts.  The  plaintiff 
brought  an  action  in  the  supreme  court  against  one  Hathom,  im- 
pleaded with  one  Bobertson,  which  resulted  in  a  yerdict  for  the 
defendant     A  motion  was  made  at  special  term  for  a  new  trial 
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which  was  denied,  and  upon  an  appeal  from  the  order  to  the  gen- 
eral term,  it  was  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event  Hathom  appealed  to  the  conrt  of  appeals  and  filed  a 
fltipnlation  that  if  the  order  was  affirmed  judgment  absolute  might 
be  rendered  against  him,  and  upon  such  appeal  filed  an  undertaking 
in  substance  as  follows : 

''Whereas,  on  the  third  Tuesday  of  November,  1867,  in  the 
supreme  court  at  the  general  term,  of  the  sixth  judicial  district  of 
the  State  of  New  York,  an  order  was  made  reversing  the  order 
of  the  special  term  in  this  action  (denying  the  plaintifPs  motion 
for  a  new  trial)  and  granting  the  said  respondent's  motion  for  a  new 
trial. 

''  And  the  above-named  appellant  feeling  aggrieved  thereby,  in- 
tends to  appeal  therefh>m  to  the  court  of  appeals. 

*'  Now,  therefore,  we,  Theron  S.  Doremus,  of  No.  7  Erie  Build- 
ings, Beade  street,  in  the  city  of  New  York,  and  F.  H.  Doremus,  of 
No.  7  Erie  Buildings,  Beade  street,  in  said  city,  do  hereby,  pursuant 
to  the  statutes  in  such  case  made  and  provided,  undertake  that  the 
said  appellant  will  pay  all  costs  and  damages  which  may  be  awarded 
against  him  on  said  appeal,  not  exceeding  $500..  and  do  also  under- 
take, that  if  the  said  judgment  so  appealed  from,  or  any  part 
thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the  said  appellant 
will  pay  the  amount  directed  to  be  paid  by  the  said  judgment,  or 
the  part  of  such  amount  as  to  which  the  said  judgment  shall  be 
affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  and  costs 
which  shall  be  awarded  against  said  appellant  on  said  appeal. 

''  Dated  December  3, 1867. 

''  Thebo]!^  S.  DOBEMUa. 

«P.  HABBT  D0BEKU&'' 

To  the  said  undertaking  was  annexed  an  affidavit  of  each  oSf  the 
securities,  that  he  was  a  householder,  and  worth  the  sum  of  $1,000, 
and  the  sum  was  duly  acknowledged. 

The  court  of  appeals  affirmed  the  order,  and  judgment  absolute 
was  ordered  in  pursuance  of  the  stipulation,  with  costs.  The  pro- 
ceedings were  remitted  to  the  supreme  court  where  the  plaintifPs 
damages  were  assessed,  costs  adjusted  upon  notice,  and  without 
objection,  and  judgment  entered  on  the  11th  day  of  August,  1873, 
for  $4,887.02,  damages  and  costs.    The  plaintiff  proposed  to  move 
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for  an  extra  allowance,  and  Hathom's  attorney  stipnlated  that  it 
Bhonld  be  granted,  and  it  was  included  in  the  costs. 

Daring  the  litigation,  two  several  orders  were  made  at  specif 
term  in  relation  to  matters  of  practice  in  the  case,  which  were 
appealed  to  the  general  term  by  Hathom,  and  being  affirmed,  ap- 
pealed to  the  court  of  appeals,  which  appeals  were  heard  at  the 
same  time  as  the  appeal  from  the  order  granting  a  new  trial,  and 
the  orders  affirmed,  with  costs. 

D.  B,  Hill,  for  plaintifl. 

O.  M  Marsh,  for  defendant 

MiLLEB,  P.J.  The  undertaking  executed  by  the  defendants 
upon  the  appeal  taken  to  the  court  of  appeals,  provided,  first,  for 
the  payment  of  all  costs  and  damages  which  might  be  awarded 
against  the  appellant  in  said  appeal,  not  exceeding  $500; 
second,  for  the  amount  directed  to  be  paid,  if  the  judgment 
appealed  from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be 
dismissed,  or  the  part  of  such  amount  as  to  which  the  said  judg- 
ment should  be  affirmed,  if  it  be  affirmed  only  in  part.  And  third, 
to  pay  all  damages  and  costs  which  shall  be  awarded  against  the 
appellant  on  said  appeal.  The  first  part  restricts  the  amount  to  a 
sum  certain,  which  is  specified.  The  second  provides  for  the  pay- 
ment of  a  judgment  on  such  part  thereof  as  may  be  affirmed,  when 
there  was  no  judgment  appealed  from ;  and  is  entirely  inapplicable 
to  the  order  from  which  the  appeal  was  taken.  It  may,  I  think,  be 
regarded  as  redundant  and  superfluous,  and  considered  stricken  out 
as  surplusage.  The  third  part  is  unrestricted  in  its  terms,  and 
fairly  interpreted,  includes  all  costs  and  damages  arising  to  the 
plaintiff  by  reason  of  the  appeal  This  is  a  legitimate  and  rational 
construction  from  the  terms  and  language  of  the  undertaking,  and 
I  think,  in  judgment  of  law,  is  contained  in  it  Rogers  v.  Kneeland, 
10  Wend.  218. 

It  may,  I  think,  be  considered,  either  as  a  continuation  of  the 
first  part,  which  extends  the  obligation  beyond  the  $500 
therein  specified,  or  as  an  independent  and  distinct  clause, 
which  has  precisely  the  same  effect.  In  either  point  of  view,  it  is, 
I  think,  broad  and  comprehensive  enough,  to  embrace  all  costs  and 
damages  which  might  finally  be  awarded  against  the  appellant, 
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which  necessarily  woald  include  the  full  amount  of  the  judgment 
awarded  by  the  court  of  appeals. 

It  is  no  objection  to  an  undertaking  that  the  penalty  is  for  more 
than  the  amount  required  {Mc  parte  EastaibrookSy  5  Oow.  27),  nor  in 
my  opinion,  that  it  is  broader  in  its  terms  than  was  actually  neces- 
sary. Hence,  it  cannot  be  urged  that  this  instrument  was  too  com- 
prehensive, and  unless  it  was  not  embraced  within  some  rule  of  law, 
it  cannot,  I  think,  be  avoided. 

It  is  objected  that  it  was  for  more  than  was  required  by  section 
334  of  the  Oode,  which  limits  such  an  undertaking  to  the  costs  of 
the  appeal,  not  exceeding  $500,  and  which  is  the  only  undertak- 
ing required  upon  such  an  appeal  It  is  true,  that  the  first  part 
of  the  undertaking  embraces  an  appeal  from  an  order,  under  this 
section,  but  it  does  not  of  itself  stay  the  proceedings  in  the  court 
below,  and  the  only  way  in  which  the  proceedings  in  the  court 
below  can  be  stayed  after  an  order  for  a  new  trial  has  been  made, 
is  by  a  motion  directly  to  the  court  for  that  purpose,  where  the 
proper  terms  can  be  imposed  as  to  security,  so  as  to  protect  the 
respondent  against  loss,  if  the  court  of  appeals  should  have  affirmed 
the  order,  or,  as  in  this  case,  directed  a  judgment  in  his  favor.  See 
McMahm  v.  AUmy  22  How.  193. 

The  undertaking,  therefore,  under  section  334,  would  not  have 
stayed  the  plaintiff's  proceedings,  and  the  plaintiff  would  have  been 
authorized  to  disregard  the  appeal,  and  could  have  proceeded  under 
the  order  granting  a  new  trial,  the  same  as  if  no  appeal  had  been 
taken. 

No  motion  appears  to  have  been  made  in  the  case,  or  any  order 
specifying  the  terms  on  which  a  stay  would  be  granted,  but  the 
bond  was  executed  voluntarily,  and  perhaps  for  the  very  purpose  of 
rendering  any  such  motion  unnecessary.  It  contained  a  provision 
which,  I  think,  covered  all  costs  and  daniages,  and  was  amply  suf- 
ficient for  such  a  purpose. 

It  was  all  which  could  have  been  required,  and  no  further  pro- 
ceedings were  taken  by  the  plaintiff  in  the  court  below,  after  it  was 
executed,  until  the  judgment  of  the  court  of  appeals,  some  six 
years  thereafter.  Aliliough  the  undertaking  was  not  given  in  pur- 
suance of  an  order  of  the  court,  yet,  inasmuch  as  it  was  for  the 
benefit  of  the  appellant,  and  he  chose  thus  to  avoid  the  necessity 
of  making  a  motion  for  a  stay,  and  the  plaintiff  accepted  the  un- 
dertaking instead  of  proceeding  with  the  case,  as  he  had  a  perfect* 
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right  to  do,  I  am  not  able  to  discoyer  any  yalid  legal  ground  which 
will  relieye  the  defendant  firom  liability.  It  is  no  answer  to  say 
that  the  undertaking  deriyes  its  entire  force  from  the  statate,  under 
which  it  is  given,  because  there  is  no  provision  of  the  Code  which 
provides  distinctly  for  an  undertaking  upon  a  stay,  or  the  mode  or 
terms  by  which  proceedings  shall  be  stayed  by  the  court  It  is 
enough  that  it  includes  all  that  it  is  required  to  cover  the  final 
judgment  in  the  case,  to  render  it  valid  and  binding. 

The  provision  of  section  341  of  the  Oode,  that  an  undertaking 
shall  be  of  no  effect,  unless  it  be  accompanied  by  an  affidavit  of  the 
sureties,  that  they  are  each  worth  double  the  amount,  cannot  affect 
the  validity  of  the  undertaking,  because  it  has  been  strictly  carried 
out,  by  the  affidavit  of  the  sureties,  so  far  as  any  amount  is  specified. 

As  the  undertaking  in  question  clearly  included  the  judgment 
absolute  rendered  by  the  court  of  appealsy  under  section  11,  sub- 
division 2  of  the  Code,  against  the  appellant,  upon  affirming  an 
order,  the  plaintiff  is  entitled  to  a  judgment  for  the  amount,  with 
legal  costs.  As  to  the  costs,  I  think,  that  the  plaintiff  is  entitled  to 
the  extra  allowance.  See  Bedh  v.  Benjamin^  29  How.  101 ;  Clark 
V.  Oity  of  Rochester,  id.  97.  The  costs  on  other  appeals  from  orders 
are  not  included  in  the  undertaking,  as  they  are  not  either  oosts  or 
damages  awarded  against  the  appellant  upon  the  appeal 

As  the  case  stands,  the  plaintiff  is  entitled  to  a  judgment  for  the 
full  amount  claimed,  deducting  $180  for  costs,  on  affirmance  of 
two  orders,  in  the  court  of  appeals,  with  oosts. 

Jambs,  J^  dissented. 

Judgment  for  plaintiff. 


KssT  et  al,  appellants,  v.  Kextt  et  oL 

Evidence  ^judgment  agaiMi  adnUnittraitor^8Mu$e  of  frauds — eoneraet  to 

terminate  at  death  of  party. 

Li  an  action  Against  thelieinandihegnuitee  of  an  Intestate  to  set  aeidethe  oon- 
Teyanoe  and  charge  the  lands  with  a  debt  of  Intestate,  hM,  that  a  judgment 
against  the  administratrix  of  intestate  was  not  admissible  to  prore  the  debt. 
Sharpe  v.  Freeman,  45  N.  T.  802. 

6.  agreed  to  work  for  J.,  J.  to  pay  him  at  his,  J.'s  death.  Held,  not  within  the 
statute  of  frauds,  as  the  contract  might  be  performed  within  a  year.  Dree- 
eer  ▼.  Dreeeer,  85  Barb  578. 


JUNE  TERM,  1874.  Qgl 


Elent  T.  Kent. 


Appeal  from  judgment  dismissing  plaintiff's  complaint  in  an 
action  tried  before  the  court  without  a  jury. 

The  action  was  brought  by  Miles  Kent  and  others  against  Hector 
S.  Kent  and  others.    The  facts  appear  sufficiently  in  the  opinion. 

J.  W.  Dinning,  for  appellants. 

<7.  c7.  Van  Allen,  for  respondents. 

BoABDMAK,  J.  The  action  was  brought  to  set  aside  a  convey- 
ance made  by  Jonathan  Kent  in  his  life-time  of  real  estate,  and  to 
charge  the  same  with  a  claim  owned  by  plaintiffs  against  the  estate 
of  said  Jonathan  Kent,  deceased,  arising  for  work  and  labor  of  one 
Samuel  G.  Kent  for  said  Jonathan  in  his  life-time,  payable  at  his 
death.  Such  claim  had  been  put  into  a  judgment  against  the 
administratriz,  but  there  were  no  personal  assets  to  pay  the  same. 
This  action  was  brought  against  the  heirs  and  grantees  under  the 
Conyeyance,  to  establish  such  claim  as  against  them  and  to  secure 
the  pay  therefor  out  of  such  real  estate.  The  contract  out  of 
which  such  claim  arose  was  made  by  parol  in  1838.  Jonathan  Kent 
died  in  September,  1864,  and  soon  after  Lucy  Kent,  his  widow,  was 
appointed  administratrix  of  his  estate.  Judgment  against  her  as 
administratrix  was  rendered  in  July,  1870.  This  action  was  com- 
menced in  July,  1872.  The  answer  of  defendants,  among  other 
things,  denies  the  indebtedness,  and  sets  up  the  statute  of  limita- 
tions as  a  bar  to  plaintiffs'  recovery. 

The  judgment  roll  in  the  action  by  plaintiffs  against  the  admin- 
istratrix was,  as  I  understand  the  cSiSe,  the  only  evidence  of  debt 
offered  by  plaintiffs  upon  the  trial  of  this  action.  That  evidence 
was  properly  rejected.  Sharps  v.  Freeman,  45  N.  Y.  802.  A  judg* 
ment  against  the  administratrix  is  not  evidence  of  a  debt  of  intes- 
tate as  against  the  heirs  or  grantees  of  intestate.  If,  then,  I  am 
correct  in  supposing  tiiat  was  all  the  evidence  of  indebtedness 
offered  by  plaintiffs,  their  cause  of  action  was  not  made  out,  and 
their  complaint  was  properly  dismissed. 

If,  however,  the  language  used  in  the  case  can  be  properly  con- 
strued into  an  offer  to  prove  the  original  indebtedness  as  stated  in 
the  complaint,  there  is  still  a  fatal  objection.  According  to  the 
allegations  of  the  complaint,  this  debt  became  due  upon  the  death 
of  Jonathan  Kent,  in  September,  1864.     This  action  was  not 
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brought  againflt  the  heirs  nntil  Jnly,  1872,  a  period  of  seven  years 
and  ten  months  after  the  cause  of  aotion  had  accrued.  Excluding 
eighteen  months  given  the  administratrix  for  the  settlement  of  the 
estate  firom  the  computation  of  time,  and  still  more  than  six  years 
elapsed  between  the  time  vhen  the  cause  of  action  accrued  and  the 
commencement  of  this  action.  So  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations  upon  the  conceded  facts  in  the 
case.  If  the  same  rule  of  allowance  is  not  applicable  ta  the  case  of 
actions  against  heirs  at  law  and  grantees  the  case  would  be  stiU 
stronger. 

Beoognizing  Dresser  y.  Dresser,  86  Barb.  573,  as  authority^  since 
it  was  fdfterward  aSLrmed  in  the  court  of  appeals,  the  contract  in 
this  case  was  yalid  under  the  statute  of  frauds,  because  by  the  possi- 
ble death  of  the  father  within  a  year  after  the  making  of  the  con- 
tract it  would  have  been  performed  within  the  year.  In  other 
words,  it  was  possible  that  the  performance  of  the  contract  would 
be  complete  within  the  year,  and  it  was  not  by  its  terms  not  to  be 
performed  within  a  year. 

But  for  the  reasons  above  assigned  it  is  believed  the  judgment  is 
correct  and  should  be  affirmed,  with  costs.   ' 

JudgfnmU  affirmed. 


Mattbb  of  Nbw  Yobk  ajstd  Oakada  Bailboad  Ookpakt  y. 

GuKKisoK,  appellant 

SaUroad  eompanif—eminefU  demaiin — taking  graoel  bed. 


The  aoqnirement  of  land  hj  a  railroad  company,  outside  of  its  way,  for  the 
purpose  of  enabling  it  to  obtain  grayel  therefrom  for  the  constmetion  of  the 
road,  hM  not  allowable  under  the  statutes  relating  to  eminent  domain. 

Appbal  from  an  order  of  the  special  term  condenming  certain 
lands  of  George  Gunnison,  in  Grown  Point,  Essex  couniiy,  for  the 
purpose  of  constructing  the  New  York  and  Oanada  Bailroad. 

The  ground  upon  which  the  application  upon  which  said  order 
was  granted,  was,  the  need  of  gravel  to  construct  other  portions  of 
the  railroad  distant  from  the  property,  and  the  anticipated  increase 
of  business  at  that  point  demanding  room  for  side-track,  switches, 
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•ta  The  lands  sought,  with  other  lands  already  acqaired,  for  the 
ndlroady  would  occupy  about  eleven  acres  of  said  Gunnison's  land^ 
claimed  by  him  to  be  worth  $2,000  per  acre,  lying  between  the 
steamboat  landing  on  Lake  Ohamplain  and  the  Tillage  of  Grown 
Point    Other  facts  appear  in  the  opinion. 

Waldo,  Tohey  d  Orover  and  M.  ffutchings,  for  railroad  company. 

JZ.  j&.  Hand,  Matthew  Hah  and  D.  S.  Hilly  for  Gunnison. 

BoABDMAK,  J.  From  a  reading  of  the  appeal  papers  it  is  fair  to 
say  that  the  railroad  company  need  and  will  need  additional  lands 
for  side  tracks  and  storing  cars.  Whether  the  necessity  requires  the 
use  of  the  particular  lands  in  controversy  is  not  so  clear.  Still 
enough  is  shown  of  difficulties  and  obstructions  in  other  neighboring 
localities  to  lead  to  the  conclusion  that  no  other  property  is  so  avail* 
able  or  could  be  rendered  so  useful  at  so  small  an  expense  as  these 
lands  of  Gunnison.  If  so,  the  selection  of  proper  grounds  for  these 
and  other  necessary  purposes  are  very  much  in  the  discretion  of  the 
managers,  if  exercised  in  good  faith. 

But  the  railroad  company  claims  the  right  and  indicates  an  intent 
to  use  a  portion  of  the  lands  of  which  it  seeks  to  acquire  the  title 
for  the  purpose  of  taking  therefrom  gravel  to  ballast  the  road  for 
many  miles  to  the  south  of  Grown  Point  It  appears  that  this  land 
is  mostly  made  up  of  fine  quality  of  gravel  suitable  for  such  purpose, 
and  that  no  suitable  gravel  can  be  obtained  for  fifteen  miles  south 
of  it  One  of  the  objects  for  which  such  land  is  necessary  to  said 
company  is  to  excavate  and  carry  away  this  gravel  for  ballast  The 
right  of  eminent  domain  is  harsh  in  its  application  to  individual 
rights.  It  is  given  for  the  public  advantage  and  to  accomplish  a 
public  purpose.  To  accomplish  such  purpose  the  railroad  company 
is  allowed  to  take  private  property  upon  just  compensation.  Whai^  ' 
ever  is  essential  and  indispensable  to  the  construction,  maintenance 
or  running  of  the  road,  is  allowed  to  be  taken.  What  the  company 
acquires  is  not  a  fee  simple  to  the  lands,  not  an  absolute  right  to 
use  them,  irrespective  of  title  and  interest  remaining  in  the  indi- 
vidual, but  a  right  of  way  and  the  right  to  adapt  the  soil  and  land, 
within  its  limits,  to  the  ordinary  uses  and  necessities  of  such  a  way. 
If  a  cut  is  required  the  soil  taJcen  therefrom  may  be  used  for  a  fill 
wherever  needed.  But  it  has  not  been  considered  lawful,  so  feur  as 
Vol.  m,  N.  T.  Rkp.  —  80 
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I  can  discover,  to  take  lands  oatside  the  limits  of  its  way,  to  remoye 
earth,  timber,  rock,  or  materials  therefrom  for  the  building  of  its 
road,  under  the  right  of  eminent  domain  and  public  necessity.  1 
Bedf.  on  Bailroads,  242,  n.  6,  247  and  n.  2;  In  matter  of  N.  Y.  S 
H.  R.  S.  v.  Kip,  46  N.  Y.  646.  At  page  552  of  the  last  case 
Allbn,  J.,  says:  **  The  right  to  take  lands  upon  which  to  erect  a 
manufactory  of  cars  *  *  *  *  is  not  included  in  the  grant. 
Neither  can  lands  be  taken  for  a  mere  subsidiary  or  extraordinary 
purpose.^'  He  then  indicates  many  of  the  purposes  considered  indis- 
pensable, such  as  justifies  the  taking  of  lands  in  invitam.  But  he 
nowhere  intimates  that  the  soil  below  grade  may  be  taken  and  carried 
away  for  use  in  other  localities.  Such  an  act  would  be  in  excess  of 
a  right  of  way  or  passage.  Such  act  is  not  essential  to  the  construc- 
tion and  maintenance  of  a  railroad  more  than  the  use  of  ties  or  fueL 
Yet,  no  one  would  maintain  that  a  railroad  company  could  condemn 
land  for  the  purposes  of  ties  or  fuel. 

The  general  principles  applicable  to  such  cases  are  well  considered 
in  Railroad  Co.  t.  Davis,  43  N.  Y.  137.  The  right  of  condemnation 
is  the  exercise  of  an  extraordinary  power  reserved  by  the  State  in 
hostility  to  the  private  rights  of  citizens.  It  musl^  therefore,  be 
expressly  granted  when  exercised  by  a  private  or  municipal  corpo- 
ration. The  grant  will  not  be  extended  by  inference  or  implication. 
Nor  can  any  thing  be  taken,  except  by  virtue  of  the  law,  for  the 
benefit  of  the  public,  and  under  an  indispensable  necessity,  in  the 
construction  and  maintenance  of  the  road.  It  is  not  sufficient  that 
it  is  convenient  or  cheaper  for  the  road ;  because  such  a  rule  would 
apply  to  ties,  fuel  or  outside  soil  for  the  purposes  of  embankments. 
It  follows  that  the  railroad  company  cannot  acquire  the  right  to 
this  land  for  the  purpose  of  excavating  the  soil  and  carrying  it 
away  for  many  miles,  under  the  doctrine  of  eminent  domain,  by 
virtue  of  the  statutes  now  in  force. 

The  statute  of  1869,  ch.  260,  enlarges  the  rights  and  powers  of 
railroad  companies,  but  such  law  only  applies  to  railroads  completed 
and  to  the  acquisition  of  other  lands  beyond  their  original  necessi-. 
ties.    Railroad  Co.  v.  Davis,  43  N.  Y.  143. 

But  upon  the  merits  of  this  case  the  railroad  company  does  not 
bring  itself  within  any.  rule  of  necessity.  All  that  is  claimed  in 
the  affidavits,  on  behalf  of  this  application,  is  that  no  gravel  suit- 
able for  ballast  is  to  be  had  upon  its  road,  south  of  these  lands,  for 
ten  or  fifteen  miles,  and  that  no  other  gravel  as  good  as  this  is 
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found  npon  the  line  of  its  road  between  Port  Henry  and  Patnam,  a 
difltanee  of  twenty  miles.  By  the  affidarit  of  Back,  it  appears  that 
the  company  has  obtained  large  amounts  of  gravel  just  north  of 
these  lands,  and,  upon  information  and  belief,  that  the  company  has 
purchased  and  owns  several  acres  within  half  a  mile  of  Ounnison% 
on  the  north,  and  additional  gravel  beds  can  there  be  procured  at  a 
reasonable  rate.  By  the  affidavit  of  W.  0.  Gunnison,  it  further 
appears  that  the  company  owns  another  gravel  bed  of  great  extent 
and  good  quality,  from  four  to  five  miles  north  of  Gunnison's,  and 
since  March,  1873,  has  been  removing  the  same  for  railroad  uses. 
These  facts  are  not  controverted  by  the  petitioner.  In  view  of  these 
facts, —  of  the  value  and  situation  of  these  lands,  it  would  seem  to  be 
an  unjust  and  unnecessary  exercise  of  the  power  conferred  upon  the 
company,  if  these  lands,  or  any  part  thereof,  were  taken  for  the 
excavation  of  gravel  therefrom. 

By  reference  to  IT.  T.  <6  B,  B.  B.  v.  Godwin,  12  Abb.  N.  S.  21 ; 
S.  C,  62  Barb.  85,  and  Matter  ofK  T.  (6  J.  B.  B.  Go.,  21  How.  434, 
it  may  be  doubted  whether  the  map  of  the  company  on  file  properly 
shows  the  extent  of  the  land  to  be  taken.  I  am  inclined  to  the 
opinion,  however,  that  the  description  in  the  petition  is  sufficient  to 
obviate  the  objection  to  the  proceedings. 

No  other  objection  requires  particular  notice. 

It  follows  that  the  order  of  the  special  term  should  be  reversed, 
with  $10  costs,  and  the  motion  to  appoint  commissioners  of  appraise- 
ment  should  be  denied,  with  $10  costs,  but  without  prejudice  to  a 
new  application. 

Order  reversed  cmd  motion  denied. 


Oabd  y.  Milleb  et  al 

JMeer^-^efeltfeeUon  at  trial — Promiesory  note — aUeroHon  of. 

The  n^leot  of  a  party  at  trial  to, request  the  submission  of  m  question  of  ftot 
to  the  jury,  held,  to  be  a  waiver  of  the  objection  that  it  was  not  submitted. 

The  payee  of  an  indiyidual  promissory  note,  after  its  deUvery  to  him,  induced 
another  person  to  sign  it.  In  an  action  against  the  maker  by  an  innocent 
holder,  held,  not  a  material  alteration,  nor  one  affecting  the  validity  of  the 
note. 
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ExoEPTioig'S  ordered  to  be  beard  at  the  general  term  in  the  first 
instanoe,  after  a  yerdict  in  favor  of  plaintiff  directed  by  the  court. 
The  action  was  broaght  by  Stephen  W.  Oard  against  John  K.  Miller 
and  Permelia  Miller^  upon  a  promissory  note.  Upon  the  dOth  of 
October,  IS?!,  the  defendant  John  E.  Miller  made  and  delivered  to 
one  Enapp,  his  promissory  note  for  $500,  payable  to  the  order  of  said 
Ejiapp,  six  months  after  the  date  thereof.  The  consideration  for 
snob  note  was  the  assignment,  by  said  Knapp  as  attorney  for  one 
Jencks,  of  letters-patent  for  aa  improved  match  safe,  and  an  agree- 
ment between  said  Enapp  and  Miller  to  enter  into  the  manufacture 
of  such  safes  as  partners.  Enapp,  however,  only  wanted  the  note 
to  satisfy  Jencks  that  the  sale  had  been  made,  and  agreed  that  the 
note,  or  Miller's  half  of  it,  should  only  be  paid  out  of  the  profits  of 
the  business. 

After  the  note  had  thus  been  made  and  delivered  by  Miller  to 
Enapp,  the  latter,  in  three  or  four  days,  went  to  Permelia  Miller, 
the  mother  of  defendant  John  E«,  and  without  the  knowledge  or 
consent  of  John  E.  persuaded  her  to  sign  her  name,  to  the  note 
under  the  name  of  John  E.,  the  note  being  written  **  I  promise  to 
pay,'*  etc 

Soon  after  the  note  had  been  so  signed,  Enapp  sold  and  trans- 
ferred it  to  one  Sprague,  and  by  subsequent  sales  the  note  came 
into  the  hands  of  the  plaintiff,  for  a  valuable  consideration, 
before  it  was  due,  and  without  notice  on  the  part  of  the  plaintiff 
of  any  defects  or  defenses.  The  note  not  being  paid  when  due,,  this 
action  was  brought,  and  upon  the  trial  at  the  circuit  a  verdict  was 
ordered  by  the  court  for  the  amount  of  the  note  against  both 
defendants. 

Two  exceptions  are  urged  upon  this  motion  for  a  new  trial,  which 
were  ordered  heard  in  the  first  instance  at  the  general  term : 

First —  That  there  was  no  evidence  of  Enapp's  indorsement  of 
the  note  to  warrant  a  recovery. 

Second. —  That  the  addition  of  Mrs.  Miller^s  name,  after  the  nego- 
tiation and  delivery  of  the  note  to  Enapp,  without  the  knowledge 
or  consent  of  John  E.,  was  a  material  alteration  of  the  note  and 
avoids  it. 

M.  M.  Waters,  for  plaintifL 

0.  Porter,  for  defendant,  cited  as  to  the  alteration  of  the  note : 
Lews  V.  JPayn,  8  Oow.  71 ;  Wallace  v.  Jewell,  21  Ohio  St.  163 ;  iVun- 
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fiery  t.  Ooptan,  1  Hawks,  222 ;  White  v.  Whitey  2  Halst.  175 ;  Addison 
on  Oontr.  1081*;  Jewett  v.  Hodgdon,  3  OreenL  102 ;  Irvin  y.  Turn- 
pike Co.,  2  Penn.  466 ;  Sridenbecker  Y.  Mason,  16  How.  203 ;  Blodgei 
T.  Omhlin,  9  id.  442. 

BoASDHAiir,  J.  The  evidence  of  Knapp's  indorsement  was  suf- 
ficient to  establish  the  tacL  In  any  event  it  could  only  have  been 
error  to  have  refused  to  submit  liiat  question  to  the  jury  upon 
request  by  the  defendant.  No  such  request  was  specifically  made 
by  the  defendant. 

The  testimony  of  St.  John  was  competent,  and  tended  to  estab- 
lish Knapp's  indorsement  It  was  also  proved  by  the  defendant 
that  Sprague  bought  the  note  of  Knapp.  All  the  evidence  in  the 
case  went  to  establish  the  genuineness  of  the  indorsement,  and  no 
evidence  was  given  showing  or  tending  to  show  that  it  was  not  gen- 
uine. Under  such  circumstances  the  court  was  justified  in  treating 
the  proof  as  sufficient.  But  if  not,  the  neglect  of  the  defendant  to 
request  the  submission  of  that  specific  question  to  the  jury  was  a 
waiver  of  the  objection.    BidweU  v.  Lament,  17  How.  357. 

A  more  serious  question  arises  upon  the  alteration  of  the  note  by 
adding  the  name  of  Mrs.  Miller,^  after  its  delivery  to  Enapp  and 
without  the  knowledge  of  her  son.  The  authorities  are  in  confiiot 
upon  this  subject  In  Ohappel  v.  Spencer,  23  Barb.  584,  and  in 
Mc  Vean  v.  Scott,  46  id.  379,  such  an  alteration  is  held  to  be  mate- 
rial, and  to  avoid  the  note  as  to  the  original  maker.  But  in  Brown- 
eU  V.  Winnie,  29  N.  Y.  400,  and  McGaughey  v.  Smith,  27  id.  39, 
such  an  alteration  has  been  held  by  the  court  of  appeals  not  to  be 
material  or  to  affect  the  validity  of  the.  note.  It  is  true  that  the 
original  maker  of  the  note  did  not  defend  in  Browdl  v.  Winnie, 
and  that  the  person  making  the  alteration  alone  defended ;  so  that 
the  precise  question  was  not  before  the  court  The  case  of 
McCaughetf  v.  Smith  has  been  severely  criticised  in  Mc  Vean  v.  Scott, 
p.  387,  and  declared  to  be  bad  law.  Still,  in  the  face  of  two  such 
distinct  declarations  of  the  law  of  this  case  by  the  court  of  appeals, 
I  do  not  feel  at  liberty  to  say  the  alteration  under  consideration  was 
material  This  note  was  a  several  note,  and  it  may  well  be  said  the 
liability  of  John  E.  is  not  increased  or  varied  by  the  addition  of  his 
mother's  name  as  an  additional  maker,  any  more  than  it  would 
have  been  if  she  had  guaranteed  the  payment  of  the  note.  Had 
the  form  of  the  signature,  as  set  up  in  the  complaint,  to  wit,  ^^  John 
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K.  Miller  and  Permelia  Miller/'  been  established  npon  the  trial,  a 
different  question  might  haye  been  raised.  Becanse  such  a  signature 
would  import  in  law  a  joint  and  not  a  several  liability.  But  the  case 
shows  only  the  seyeral  signatures  of  the  two  defendants,  by  which 
a  seyeral  and  not  joint  liability  is  created. 

Without  attempting  to  reyiew  the  authorities^  I  feel  bound  to 
recognize  and  follow  the  cases  cited  in  the  court  of  appeals. 

The  motion  for  a  new  trial  is  therefore  denied,  and  judgment 
ordered  for  the  plaintiff  upon  the  yerdict,  with  costs. 

JudgtMfU  accordingly. 

. 

NOTB.— In  WaSOiau  ▼.  JauwO,  81  Ohio  St.  108 ;  6  Am.  Sep.  48,  the  Sapreme  Oonrt  of 
Ohio  held  that  the  addition  of  the  name  of  another  as  maker  to  a  note  In  the  form  **  I 
promise  to  pay,"  etc,  was  a  material  alteration,  flee  oaaee  therein  oited ;  alio,  to  tbe 
flame  effect,  Boioen  t.  Brlffgi,  SO  Ind.  ISO.— Bap. 


Pboplb  w  r$l  FooTB  y.  Dbwey  et  al 

Ftnee  vieioen—deciiian  of ,  final — DMik>nqff&ne€9. 

Where  fence  viewera  Imye  jurisdiction  of  the  jMurtles  and  of  the  suliject- 
matter,  their  decision  ia  final  upon  the  merits,  and  while  a  certiorari  to 
review  their  proceedings  may  be  issued,  the  court  will  not  Review  oontio- 
yertod  questions  of  fact  and  pass  upon  them  anew. 

It  is  not  one-half  in  length  of  a  division  fence  which  the  statute  lequirw 
each  owner  of  adjoining  lands  to  build,  but  a  just  and  equal  proportion  with 
reference  to  the  coet  of  construction  and  maintenance. 

Oebtiobabi  upon  the  relation  of  Asa  Foote  to  Balph  S.  Dewey 
and  others,  the  fence  yiewers  and  town  clerk  of  the  town  of  Sydney, 
Delaware  county,  to  reyiew  proceedings  for  the  diyision  of  a  lin* 
fence  between  relator  and  one  Bhinard  L.  French. 

Belknap  S  Bdsony  for  relator. 

F.  B.  Arnoldy  for  defendants. 

BoABDHAK,  J.  The  1  B.  S.  353,  §  35,  makes  the  decisions  of  the 
fence  yiewers  final.  This  proyision  of  the  law  does  not,  howeyer, 
preyent  the  issue  of  a  writ  of  certiorari  to  reyiew  their  proceedings. 
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It  does,  however,  in  my  jndgmenty  restrict  the  coart  to  the  con- 
sideration of  the  jurisdiction  of  the  fence  viewers.  If  they  had 
jurisdiction  of  the  parties  and  of  the  sabject-matter,  their  decision 
is  final  upon  the  merits.  Their  decision  being  final  upon  the  merits, 
this  court  would  not  review  controverted  questions  of  fact  and  pass 
upon  them  anew.    JEz  parte  Mayor  of  Albany,  23  Wend.  277,  285. 

In  this  case  no  doubt  can  exist  that  the  fence  viewers  had  juris- 
diction of  the  persons  and  of  the  subject-matter.  The  statute  has 
given  it  to  them,  upon  performance  of  certain  acts,  which  have  been 
done.  The  counsel  for  the  relator  errs  in  supposing  that  the  court 
wiU  presume  certain  &cts,  such  as  that  the  lands  were  not  cleared, 
or  that  either  of  the  owners  chose  to  let  his  lands  lie  open  to  the 
public,  to  oust  the  fence  viewers  of  their  jurisdiction.  These  are 
fEicts  that  must  be  made  affirmatively  to  appear,  before^the  court 
win  take  notice  of  them.  No  objection  upon  such  grounds  was 
taken.  On  the  contrary,  it  inferentially  appears  that  a  fence  had 
long  existed  between  these  parties,  and  that  the  lands  were  not  open 
to  the  public.  The  only  fact  controverted  was  the  just  division  of 
such  fence;  the  relator  claiming  that  it  had  been  divided  long 
before.  Upon  this  issue,  the  matter  was  tried,  and,  upon  the  evi- 
dence given,  it  was  decided.  The  evidence  is  not  returned,  because, 
by  the  consent  of  both  parties,  the  reduction  of  the  evidence  to 
writing  was  waived.  As  to  such  claim  of  a  former  division,  evi- 
dence was  given  by  each  of  the  parties,  and  the  fence  viewers,  hav- 
ing decided  upon  such  evidence  that  such  fence  had  never  been 
divided,  proceeded  to  divide  the  same. 

If  there  be  any  defect  arising  from  such  neglect  to  return  the 
evidence,  it  is  the  fault  of  the  relator,  and  cannot  be  heard  in  his 
favor  here.  But  it  is  sufficient  that  the  fence  viewers  had  jurisdic- 
tion, and  that  they  heard  and  decided  the  case  upon  evidence  pro- 
duced by  the  parties  before  them.  It  certainly  cannot  be  alleged 
as  error,  nor  will  the  court  presume  that  the  evidence  was  insuffi- 
cient in  its  absence.  The  insufficiency  must  be  made  to  appear  by 
the  return,  and  if  the  return  is  defective,  a  further  and  fuller 
return  must  be  procured.  Having  the  power  to  act,  it  will  be  pre- 
sumed that  they  acted  in  pursuance  of  such  power  until  the  con- 
trary appears. 

There  is  nothing  in  the  1  B.  S.  355,  as  amended  by  the 
Laws  of  1866,  ch.  540,  that  would  justify  the  supposition  indulged 
in  by  relator's  oounseL  It  is  not  one-half  in  length  which  the  legis- 
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Istnre  requires  each  party  to  build  but  '^  a  just  and  equal  proportion 
of  the  diyision  fence  "  (g  30)  —  that  is,  just  and  equal  with  reference 
to  the  cost  of  construction  and  maintenance.  Sections  81  and  32  and 
43  confirm  this  view,  in  requiring  parties  in  certain  oontingendea 
to  pay  a  just  proportion  of  the  value  of  diyision  fences  to  the  per- 
son who  has  built  them* 

The  reason  for  such  rule  is  apparent  in  this  case  where  it  appears 
that  some  thirty  rods  of  this  division  fence  is  ''  across  a  marsh  next 
the  Susquehanna  river^  liable  to  be  oyerflowed  by  the  river  at  certain 
seasons  of  the  year,  at  which  seasons  of  the  year  the  fence  in  that 
vicinity  is  liable  to  be  swept  away  by  the  floods." 

It  is  apparent  that  it  might  reasonably  cost  three  times  as  much 
to  build  and  maintain  that  thirty  rods  of  fence  as  any  other  thirty 
rods  on  the  line.  Wherefore,  hjust  and  equal  proportion  of  such 
fence  would  not  be  one-half  its  entire  length,  but  rather  so  many 
rods  as  would  make  the  cost  of  construction  and  maintenance  to  each 
party  equal  and  just. 

As  nothing  appears  in  the  return  to  indicate  injustice  or  un&ir- 

ness  on  the  part  of  the  fence  viewers,  and  as  they  had  jurisdiction 

of  the  subject-matter  and  of  the. persons,  and  their  proceedings  were 

regular,  I  am  of  the  opinion  that  such  proceedings  ought,  in  all 

things,  to  be  affirmed,  with  costs. 

Proceedings  affirmed. 


NosTOK,  appellant,  v.  Mallobt  et  at 
TrueU^reeuUing  tnuU.   Parol  eMenee  of. 

A  mother,  at  the  solicitation  of  her  son  and  onlj  heir,  conyejed  to  such  son  « 
quantity  of  land  upon  condition  that  he  would,  at  her  death,  conyej  to  his 
Bon,  then  four  yean  old,  forty-one  acres,  of  which  she  retained  the  title ; 
shortly  after  which  she  died  intestate.  Two  years  after,  the  father  being 
insolyent,  conyeyed  the  forty-one  acres  to  his  son.  BM,  (1)  that  a  trust  re. 
suited  in  favor  of  the  son  by  Implication  of  law ;  that  such  trust  was  yalid  by 
2  R.  S.  728,  §  90,  and  the  equities  of  the  eeitui  que  tnut  were  superior  to  those 
of  any  creditor  of  the  trustee ;  and  (2)  that  such  trust  could  be  proved  by 
parol. 

Appeal  from  a  judgment  of  the  Schuyler  special  term  dismissing 
plaintiff's  complaint  with  costs.    The  action  was  brought  by  John 
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B.  Norton,  against  Snssell  B.  Mallory  and  Fred.  E.  Mallory,  an 
infant,  to  set  aside  as  fraudnlent,  a  conveyance  of  land  made  by 
Bnssell  B.,  to  Fred.  C,  his  son. 

Sarah  Mallory  was  the  mother  of  defendant  Bnssell  B.  Mallory, 
and  grandmother  of  defendant  Fred.  E.  Mallory,  who  is  the  son  of 
Bassell  B.  Mallory.  In  1868,  Sarah  was  the  owner  of  a  considera- 
ble interest  in  real  estate  in  connection  with  her  son  Bnssell.  Bus- 
sell  desired  her  to  unite  with  him  in  the  sale  of  such  lands,  and 
allow  him  to  hare  and  enjoy  absolutely  the  proceeds  of  such  sale 
for  his  own  use  and  benefit  It  was  finally  agreed  that  this  should 
be  done,  upon  condition  that  Bussell,  who  was  her  only  heir  at  law, 
should,  at  her  death,  convey  a  lot  of  forty-one  acres  of  land  which  she 
owned  absolutely,  and  was  not  to  sell,  to  his  son,  the  defendant, 
Fred.  E.  Mallory,  then  an  infant  about  four  years  old.  The  sale  of  all 
the  lands  except  the  forty-one  acres  was  accordingly  made  and  Bussell 
received  and  retained  all  the  proceeds.  In  September.  1868,  Sarah 
Mallory  died  intestate,  leaving  the  defendant,  Bussell,  her  only  child 
and  heir  at  law,  whereby  he  became  possessed  of  an  apparent  title 
in  fee  simple  to  said  forty-one  acres  by  inheritance. 

In 'November,  1870,  the  said  Bussell,  being  then  in  embarrassed 
or  insolvent  condition,  he  and  his  wife  joined  in  the  conveyance  of 
said  forty-one  acres  of  land  to  his  son,  the  defendant,  Fred.  K 
The  deed  was  recorded  November  26,  1870.  The  judge  finds  that 
such  conveyance  was  made  in  pursuance  of  the  agreement  with  his 
mother,  and  in  good  faith,  without  any  intent  to  cheat  or  defraud 
his  creditors  or  hinder  or  delay  them  in  the  collection  of  their  debts, 
but  with  the  intent  that  such  deed  should  precede  the  plaintiff's 
judgment  hereinafter  referred  to,  and  prevent  such  judgment  from 
becoming  a  lien  upon  said  lands.  After  the  recording  of  said  deed, 
the  plaintiff  recovered  judgments  against  Bussell  B.  for  about 
$1,000,  in  all,  upon  an  indebtedness  from  said  Bussell  B.  to  plaintiff, 
existing  in  April,  1870.  Such  judgments  were  duly  docketed  in 
Schuyler  county,  where  said  lands  were  situate,  and  executions 
thereon  were  returned  unsatisfied  as  to  a  large  portion  thereof. 
This  action  was  then  brought  by  the  plaintiff  to  set  aside  such  con- 
veyance and  charge  said  lands  with  the  payment  of  such  judg- 
ments. 

Upon  the  trial,  the  facts  were  found  substantially  as  above  set 
forth,  and  plaintiff's  complaint  dismissed,  upon  the  ground  that 
Vol.  Ill,  K  Y.  Rkp.  —  81 
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Fred.  E.  was  in  equity  entitled  to  such  conTeyance^  and  that  it  was 
not  in  fraud  of  plaintiff. 

Daniel  Ball  and  8coU  Lardy  for  appellant 

John  J.  Van  Atten,  for  respondents. 

BoARDHAKy  J.  Prior  to  the  Bevised  Statutes,  no  doubt  can 
exist  that  the  arrangement  between  Russell  and  his  mother  would 
haye  created  a  yalid  trust  '^  The  most  simple  form  in  which  an 
implied  trust  can  be  presented  is  that  of  property  delivered  by  one 
person  to  another,  to  be  by  the  latter  delivered  over  to'  or  for  the  benefit 
of  a  third  person."  2  Story's  Eq.  Jur.,  §  1196.  "  If  there  be  either 
a  good  or  valuable  consideration,  equity  will  raise  a  use  or  trust 
corresponding  to  such  consideration."  Id.,  §  1197.  See,  also,  id., 
§  1210.  Such  trusts  are  treated  as  implied  or  created  by  operation 
of  law,  and  are  not  affected  by  the  provisions  of  the  Revised 
Statutes.  2  R  S.  728,  §§  50,  51,  52  and  53.  The  case  under  con- 
sideration is  not  a  resulting  trust  in  favor  of  creditors,  under  section 
52,  because  the  plaintiff  is  not  a  creditor  of  the  person  payiifg  the 
money.  She  paid  the  consideration  to  Russell,  who,  by  her  death, 
took  the  title  to  the  land  in  question  under  a  contract  by  which  he 
held  the  legal  title  in  trust  for  and  subject  to  the  equitable  title  of 
his  son.  By  the  50th  section,  trusts  arising  or  resulting  by  impli- 
cation of  law  are  not  abolished.  The  trust  in  this  case  is  of  that 
character,  and  is  valid. 

The  evidence  justified  the  court  below  in  finding  the  existence  of 
the  agreement  under  which  the  trust  arises.  The  agreement  and 
payment  of  the  consideration  being  so  found,  upon  sufBicient  evi- 
dence, the  consequences  are  inevitable.  It  would  be  inequitable  and 
unjust  that  Russell  should  have  the  consideration  derived  from  the 
sale  of  his  mother's  lands  for  the  payment  of  his  debts,  and  that  his 
creditors  should  still  be  at  liberty  to  take  the  property  in  dispute 
devoted  by  the  mother  to  an  entirely  different  purpose.  The 
creditor  would  thus  have  a  double  fund  out  of  which  to  secure  his 
debt  The  second  fund  would  be  one  not  justly  applicable  to  the 
payment  of  the  debt  or  equitably  belonging  to  the  debtor,  but  in 
fairness  and  good  conscience,  belonging  to  Fred.  E.  under  the  agree- 
ment Fred.  E.  was  and  is  an  infant  of  such  tender  years  as  to  be 
incapable  of  understanding  or  assenting  to  the  arrangement  between 


JUNE  TERM,  1874.  643 

Norton  v.  Mallorj. 


his  father  and  grandmother.  But  as  the  agreement  was  beneficial  to 
him,  the  court  will  presume  his  assent  and  acceptance  of  the  property 
under  the  deed.  This  case  is  stronger  for  the  beneficiary  than  that  of 
Sieman  y.  Attstin,  33  Barb.  9,  affirmed  in  Siemon  v.  Schurck,  29  N.  Y. 
598,  where  the  creditor's  judgment  was  recoyered  and  became  a  lien 
•upon  the  trust  property  before  the  conyeyance  of  the  trustee  to  the 
cestui  que  trust  In  other  respects  it  is  yery  similar.  In  that  case 
it  was  held  that  the  Beyised  Statutes  relating  to  uses  and  trusts  were 
inapplicable,  and  that  the  common  law  governed  the  rights  of  the 
parties.  The  same  yiew  is  taken  in  4  Kenfs  Oom.  307.  '^If  a  trust 
be  created  for  the  benefit  of  a  third  person  without  his  knowledge, 
he  may,  when  he  has  notice  of  it,  affirm  the  trust  and  call  upon 
the  court  to  enforce  the  performance  of  if  It  is  also  held  in 
Sieman  y.  Austin,  supra,  that  the  prohibition  of  section  51  of  a 
trust  resulting  to  the  person  paying  the  consideration  does  not 
apply  to  a  resulting  trust  for  the  benefit  of  a  third  person.  Such 
conclusions  must  be  still  more  clear  when  such  person  as  in  this 
case  was  not  of  an  age  to  know  of  or  assent  to  the  act  by  which 
the  title  yests  in  the  trustee.  The  authorities  are  quite  conclusiye 
that  a  trust  of  the  character  claimed  in  this  case  may  be  created, 
and  that  when  created,  the  equities  of  the  cestui  que  trust  are  supe- 
rior to  those  of  any  creditor  of  the  trustee,  except  perhaps  an 
incumbrancer  who  has  parted  with  his  money  upon  the  security 
of  the  property  without  notice  of  prior  equities. 

It  is  claimed  by  the  appellant  that  a  trust  cannot  be  created  by 
parol.  The  2  B.  S.  135,  §  6,  prohibits  the  creation  of  trusts  except 
by  act  or  operation  of  law  or  by  writing,  etc.  The  next  section  (7th) 
proyides  that  the  6th  section  shall  not  be  construed  ^*  to  preyent  any 
trust  from  arising  by  implication  or  operation  of  law."  Such  trust 
may  be  preyed  by  parol,  provided  they  flow  from  acts,  relations, 
situations  and  conditions  of  the  parties,  impressing  property  with 
trust  character,  and  imposing  upon  the  party  holding  property,  the 
obligations  of  a  trustee  toward  the  beneficiary.  Foots  y.  Bryant,  47 
N.  Y.  544 ;  Perry  on  Trusts,  §  137. 

Conceding  the  findings  of  the  court  below  to  be  right  (and  there 
is  no  eyidence  from  which  a  doubt  can  arise),  the  case  was  properly 
disposed  of.  l?he  suggestions  of  danger  from  such  secret  trusts,  and 
from  perjury,  in  establishing  them,  are  pertinent  and  forcible,  but 
are  properly  addressed  to  the  court  of  original  jurisdiction.  Hay- 
ing produced  conyiction  there,  and  being  in  no  respect  incredible, 
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impossible  or  contradicted,  this  court  would  not  be  justified  in  dis- 
regarding or  disbelieving  such  evidence. 

I  am  inclined  to  the  belief  that  Davis'  testimony  was  admissible 
upon  the  question  of  Bussell's  good  faith  in  making  the  deed  to  his  son. 
But,  if  it  were  not,  there  is  abundant  and  uncontradicted  evidence 
without  it,  to  sustain  the  conclusions  of  the  court  below.  In  equity 
oases,  errors  in  the  reception  of  evidence  will  not  be  regarded  when 
it  is  apparent  they  could  not  have  afFected  the  result  Foote  v. 
Bryanty  47  N.  Y.  644,  551 ;  Rundh  v.  Allison,  34  id.  180,  184 ; 
AshUy  V.  Marshall,  29  id.  494,  502. 

If  these  views  are  correct,  the  judgment  should  be  affirmed,  with 
costs. 

Judgfnent  affirmed. 


Powell  v.  Pbbston. 

Sale — eandiHon  that  title  remains  in  vendor — rights  of  vendor 

Plaintiff  Bold  to  his  son  a  stock  of  goods  in  a  store,  upon  the  condition  that  the 
title  wflis  to  remain  in  plaintiff  until  the  goods  were  paid  for,  and  that  all 
goods  for  the  store  thereafter  purchased  by  the  son,  were  to  bAcome.plaintiff's, 
until  the  amount  due  plaintiff  was  paid.  After  some  months  plaintiff,  not 
haying  been  paid,  in  the  son's  absence,  took  possession  of  the  goods.  Held, 
that  the  contract  in  question  was  valid,  and  plaintiff  having  taken  possession, 
could,  in  the  absence  of  fraud,  hold  the  goods  against  the  son's  creditors. 
The  method  of  taking  possession  was  immaterial. 

ExoEPTiOKS  ordered  to  be  heard  in  the  first  instance,  at  general 
term,  after  a  verdict  for  the  plaintifL 

The  action  was  brought  by  John  Powell  against  Hamilton  S. 
Preston,  for  the  value  of  goods  taken  by  defendant  as  sherifE.  The 
plaintiff  being  the  owner  of  a  stock  of  goods  in  a  store,  sold  the 
same  to  his  son,  E.  H.  Powell,  conditionally,  that  is,  plaintiff  was 
to  retain  the  title  to  the  goods  until  they  were  paid  for,  and  until 
certain  debts  due  third  parties  were  paid.  It  was  subsequently 
agreed  between  them,  that  all  further  purchases  of  goods  by  the 
son  should  belong  to  the  father,  upon  the  same  conditions,  and 
that  the  son  might  reduce  the  stock  and  notes  and  accounts,  by  pay- 
ing to  plaintiff  a  proportional  amount  of  his  claims  against  the  son. 
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The  agreements  by  which  such  a  condition  of  affairs  existed  were 
made  at  different  times,  between  January  and  June,  1870,  and  under 
such  agreements  the  son  had  been  in  possession  of  the  goods,  buy- 
ing and  selling,  and  so  continued  until  November  1, 1870.  At  this 
time  the  plaintiff,  by  his  agents,  and  in  the  absence  of  his  son,  took 
possession  of  the  store  and  goods,  and  afterward,  with  the  aid  of 
the  son,  inventoried  them,  and  continued  to  retain  possession  until 
the  20th  of  November,  1870,  when  the  same  were  levied  upon  by 
defendant,  as  sheriff,  under  executions  issued  upon  judgments 
against  the  son,  E.  H.  Powell.  By  virtue  of  such  executions  the 
goods  were  afterward  sold.  The  plaintiff  brought  this  action  against 
the  sheriff  for  taking  and  selling  such  goods,  and  had  a  verdict  for 
their  value  at  the  circuit  The  exceptions  were  ordered  heard  in 
the  first  instance  at  the  general  term. 

TT.  YoumanSy  Jr.y  for  plaintiff. 

C\  H.  Belly  for  defendant,  cited  as  to  the  validity  of  the  contract 
and  the  rights  of  plaintiff:  Ludden  v.  ffazen,  31  Barb.  650;  Gfriswold 
V.  tSheldon,  4  N.  Y.  691 ;  Smith  v.  LyneSj  5  id.  41 ;  Wait  v. 
Oreen,  36  id.  666 ;  Williafmon  v.  Milner,  2  Barb.  37 ;  Otis  v.  Sill, 
8  id.  Ill ;  Carpenter  v.  SimmonSy  28  How.  12 ;  Conderman  v.  Smith, 
41  Barb.  404 ;  Bdgell  v.  Hart,  9  N.  Y.  213 ;  Gardner  v.  McEwen,  19  id. 
123 ;  2  Statutes  at  Large,  142,  §  1 ;  Mittnacht  v.  Kelley,  3  Keyes,  407 ; 
Russell  V.  Winne,  37  N.  Y.  691 ;  Yates  v.  Olmsted,  66  Barb.  43 ; 
Rinchey  v.  Stryher,  26  How.  76 ;  Williams  v.  Lowndes,  1  Hall,  679; 
Savage  v.  Murphy,  34  N.  Y.  608;  Case  v.  Phelps,  39  id.  164; 
Pinchnell  y.  Mains,  2  Keyes,  119;  Downing  v.  Kelly,  49  Barb.  647; 
Western  Transportation  Co.  v.  Marshall,  37  id.  609,  affirmed  in  4 
Tr.  Appeals,  366 ;  Crocker'^.  Crocker, 31  N.  Y.  607 ;  Rawls y.Deshler, 
3  Keyes,  672. 

« 

BoARDHAK,  J.  If  Edward  H.  Powell  had  remained  in  the  posses- 
sion of  the  goods  until  the  levy  by  defendant  had  been  made,  the 
cases  of  Ludden  v.  ffazen,  31  Barb.  660,  and  Oriswold  v.  Sheldon,  4 
N.  Y.  681,  would  have  been  authorities  in  point  and  perhaps  con- 
clusive in  favor  of  defendant  They  are  distinguished  firom  the  case 
under  consideration  in  that  Edward  H.  Powell  was  not  in  possession 
of  the  property  at  the  time  of  the  levy.  The  plaintiff  had  posses- 
sion of  it  under  a  claim  of  ownership.    If  he  was  in  fact  the  owner, 
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the  defendant  was  a  trespasser  in  levying  and  selling.  But  if  plain- 
tiff was  not  the  owner,  or  his  title  was  fraudulent  and  void  as  to 
the  creditors  of  Edward  H.  Powell,  the  defendant  was  justified  in 
his  seizure  and  sale. 

m 

It  is  not  denied  that  Edward  H.  Powell  had  not  paid  the  plaintiff 
the  purchase  price  of  the  goods,  nor  that  plaintiff  sold  the  goods  to 
Edward  H.  Powell  conditionally,  the  title  to  remain  in  plaintiff  until 
the  purchase  price  was  fully  paid.  Such  a  sale  is  sanctioned  hy 
Ballard  v.  Burgett,  40  N.  Y.  314,  and  Austin  v.  Dye,  46  id.  500. 
There  was  nothing,  therefore,  in  that  portion  of  the  contract  which 
would  give  to  the  creditors  rights  superior  to  the  plaintiff.  But  the 
contract  hetween  the  plaintiff  and  his  son  contemplated  additional 
purchases  by  the  son,  and  additions  to  the  stock  of  goods,  which 
were  to  become  the  property  of  the  plaintiff  as  fast  as  purchased 
upon  like  conditions.  As  to  such  new  purchases  the  rights  of  the 
creditors  of  Edward  H.  Powell  would  be  superior  to  the  rights  of 
the  plaintiff  so  long  as  the  goods  remained  in  the  possession  and 
under  the  control  of  Edward  H.  Powell.  But  the  plaintiff,  under 
his  contract,  took  the  possession  of  all  the  goods  in  his  son's  posses- 
sion nearly  three  weeks  before  the  Icyy,  and  such  act  was  acquiesced 
in  by  the  son  who  aided  in  taking  an  inventory  of  the  property  and 
recognized  the  right  of  the  plaintiff  to  hold  the  goods  under  the 
contract  In  the  absence  of  fraud  such  conduct  would  vest  the 
plaintiff  with  the  title  to  the  goods,  and  would  deprive  Edward  H. 
Powell  and  his  creditors  of  any  claim  upon  them  in  plaintiff's  hands. 
The  possession  of  plaintiff,  under  a  claim  of  ownership,  was,  there- 
fore, an  important  fact  in  this  case  by  which  all  questions  were 
disposed  of  except  only  whether  such  possession  and  ownership  was 
in  bad  faith  and  fraudulent  as  to  the  creditors  of  Edward  H.  Powell. 
That  question  was  fairly  and  fully  submitted  to  the  jury  by  the 
learned  judge,  and  their  verdict  has  established  that  plaintiff's 
possession  was  not  fraudulent  or  in  bad  faith. 

It  does  not  seem  material  how  plaintiff  obtained  possession  of  the 
goods  so  long  as  the  contracts  between  himself  and  his  son  gave 
him  the  right  of  possession.  The  possession,  if  rightful  by  virtue 
of  the  contracts,  was  effectual  as  against  the  son  or  any  one  claim- 
ing under  or  through  him,  however  acquired.  The  same  is  true  of 
the  son's  acquiescence.  He  could  not  recover  the  goods  of  his  father 
because  the  father  had  the  legal  right  to  the  possession  under  the 
oontracts  with  his  son.    An  action  founded  upon  the  manner  in 
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which  the  father  gained  possession  or  the  want  of  acquiescence  by 
the  son,  must,  for 'the  reasons  stated,  haye  ftuiled. 

The  plaintiff's  title  and  possession  are  held  to  be  honest  and  free 
from  fraud  by  the  yerdict  of  the  jury,  as  against  the  creditors  of 
Edward  H.  Powell.  That  being  so,  no  attack  can  be  sustained  by 
the  creditors  against  the  plaintiff  except  upon  proof  showing  that 
the  plaintiff  had  no  title,  and  that  the  title  was  still  in  his  son.  We 
haye  seen  that  the  contracts  between  the  plaintiff  and  his  son  gaye 
plaintiff  the  title  to  these  goods,  which  was  made  effectual  in  the 
absence  of  Araud,  by  reducing,  them  to  possession. 

Many  exceptions  are  taken  in  the  case,  but  all  of  them  cluster 
around  and  are  disposed  of  by  the  principles  aboye  stated. 

Belieying  that  no  error  was  committed  upon  the  trial  to  the 
prejudice  of  defendant  the  yerdict  must  be  sustained. 

The  motion  for  a  new  trial  is  therefore  denied,  and  judgment 
ordered  for  the  plaintiff  on  the  yerdict,  with  costs. 

Ordered  accordingly. 


Smith,  sheriff,  etc.,  appellant,  y.  Post. 

Fraudulent  e<mwyance  — fraitd  of  mortgagor  only  — fraud  of  one  of  several 
mortgagees  —  ChaUd  mortgage — consideration  —  trantfer  by  mortgagee  —  Evi- 
denee — eure  of  error  i7h  admission  —  dedarations. 

M.  executed  a  chattel  mortgage  to  defendant  and  C,  the  consideration  on  the 
part  of  C.  being  a  debt  claimed  to  be  due  to  G.  from  M.,  and  that  on  the  part 
of  defendant  an  assumption  hj  him  of  certain  debts  of  M.  After  the  mortgage 
was  filed,  an  attachment  was  issued  in  a  suit  against  M.,  under  which  plain- 
tiff, as  sheriff,  seized  the  mortgaged  propertj.  Held,  (1)  that  the  mortgage, 
even  if  made  by  M.  in  fraud  of  creditors,  would  not  be  inyalid  as  to  the 
mortgagees,  they  being  without  notice ;  (2)  that  the  fraud  or  knowledge  of 
C.  would  not  affect  defendants'  rights  under  the  mortgage,  their  interests 
being  separate  and  distinct ;  and  (8)  that  the  agreement  of  defendant  was  a 
Talid  consideration  for  the  mortgage  for  the  amount  secured  to  defendant, 
even  though  none  of  the  debts  of  M.  had  been  paid  when  the  property  was 
attached. 

After  defendant  had  taken  possession  under  the  mortgage  he  released  all  his 
right  in  the  mortgage  to  C,  and  consented  to  her  taking  the  property. 
Held,thtkt  defendant  was  not  thereby  depriyed  of  justifying  his  action  under 
the  mortgage. 
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The  judge  charged  the  jury  that  there  was  no  saffident  evidence  of  the  indebt- 
edness to  G.  Heldf  that  this  cored  any  error  in  the  admission  of  incompe- 
tent evidence  npon  that  subject. 

The  transactions  between  M.  and  defendant  were  carried  on  by  the  agency  of 
M.'s  wife.  HM,  tliat  the  declarations  of  M.  were  admissible  to  proye  his 
ratification  of  his  wife's  acts. 

Appeal  from  a  judgment  entered  upon  the  yerdiet  of  a  jury  at 
the  Chemung  circuit,  and  from  an  order  upon  the  minutes  denying 
a  new  trial. 

The  action  was  brought  by  Jud  Smith,  as  sheriff  of  Chemung 
county,  against  William  P.  Post,  to  recoyer  personal  property,  which 
he  had  levied  upon  by  yirtue  of  an  execution  against  one  Thomas 
Merritt,  and  which  had  been  sold  after  the  levy  was  made  under  a 
chattel  mortgage  in  fayor  of  the  defendant  and  one  Catherine 
McCutchen.  The  mortgage  was  executed  July  30, 1869,  and  deliy- 
ered  soon  afterward.  On  the  5th  of  August  the  mortgage  was 
filed,  and  the  defendant  claims  that  he' took  actual  possession.  The 
cause  was  tried  before  Mr.  Justice  Murray  and  a  jury,  and  resulted 
in  a  yerdiet  in  favor  of  the  defendant. 

The  defendant  interposed  two  defenses  :  Pirst,  title  under  the 
chattel  mortgage ;  second,  he  denied  that  he  had  interfered  with  the 
property  in  any  way,  and  claimed  that  before  it  was  attached  for 
the  claim  under  which  the  plaintiff  sought  to  hold  the  property, 
and  to  secure  which  it  was  attached,  he  had  released  all  his  interest 
in  it  to  Mrs.  McCutchen,  and  that  the  sale  was  by  her  alone. 

The  principal  question  litigated  upon  the  trial  was  the  good  faith 
of  the  mortgage. 

It  appeared  from  the  eyidence  that  in  the  month  of  July,  1869, 
Thomas  Merritt  was  the  owner  of  a  farm  and  of  the  personal  prop- 
erty jn  question.  At  that  time  he  was  arrested  upon  some  charge  in 
Boston,  Mass.  His  wife,  for  the  purpose  of  raising  money  to  assist 
him  in  his  difficulty,  applied  to  defendant  to  lend  her  money  upon 
the  security  of  the  faruL  This  defendant  declined  to  do,  but  offered 
to  purchase  the  farm  for  $9,000,  a  mortgage  of  $6,000  to  be  assumed 
by  defendant  as  part  payment.  At  the  time,  Merritt  owed,  in  Elmira, 
a  number  of  small  debts,  and  Catherine  McCutchen,  his  wife's 
mother,  claimed  to  hold  a  debt  of  $1,800  against  him.  Defendant 
agreed  to  assume  the  payment  of  these  debts  in  consideration  of 
Merritf  s  giving  him  a  chattel  mortgage  upon  personal  property  on 
the  farm.    A  mortgage  was  drawn  up  in  which  plaintiff  was  secured 
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to  the  amount  of  $700  for  such  debts  of  Merritt  as  he  assumed  to 
pay,  and  Catherine  MeCutchen  was  secured  to  the  amount  of  $1,800. 
The  deed  and  mortgage  were  taken  by  Mrs.  Merritt  to  Boston,  and 
there  executed  by  her  husband.  Upon  the  return  of  Mrs.  Merritt 
defendant  paid  her  an  amount  of  money,  took  the  papers,  placed 
tne  deed  on  record  and  the  mortgage  on  file.  He  visited  the  farm 
and  told  Mrs.  Merritt,  and  a  hired  man  on  the  place,  that  the  per- 
sonal property  there  must  not  be  taken  away.  Mrs.  MeCutchen  was 
present  at  the  time,  and  one  acting  for  her  announced  that  he  took 
possession  of  the  personal  property  in  her  behal£  On  the  10th  of 
August,  at  the  solicitation  of  Merritt's  wife,  and  to  enable  her  to 
raise  money,  defendant  released  to  Mrs.  MeCutchen  his  interest  in 
the  property.  The  levy  was  made  August  11th,  after  which  Mrs. 
MeCutchen  sold  the  property  under  the  mortgage. 

A  demand  was  made  upon  defendant  for  the  property  thereafter, 
after  which  this  action  was  commenced. 

Various  exceptions  were  taken  and  decisions  made  on  the  trial, 
which  are  discussed  in  the  opinion.  After  the  verdict  the  plaintiff 
moved  for  a  new  trial  upon  the  minutes,  which  motion  was  denied. 
Judgment  was  entered  on  the  verdict  for  costs,  and  the  plaintiff 
appealed  from  the  judgment  and  order. 

Erastua  P.  Hart,  for  appellant. 

« 

D.  B,  Hill,  for  respondent 

MiLLEB,  P.  J.  The  question  whether  there  was  an  immediate 
delivery  and  an  actual  and  continued  change  of  possession  of  the 
mortgaged  property,  was  a  question  of  fact,  and  properly  submitted 
to  the  consideration  of  the  jury  upon  the  trial.  There  was  proof 
to  show  that  an  actual  formal  possession  was  taken,  and  that  the 
defendant  assumed  control,  and  gave  directions  concerning  it,  and 
exercised  a  general  oversight  over  it.  The  question  of  fraud  having 
been  submitted  to  the  jury,  and  they  having  found  against  the 
plaintiff,  their  verdict  is  conclusive  on  the  point  made.  Butler  v. 
Miller,  1  N.  Y.  496.  It  may  also  be  remarked,  that  the  mortgaged 
property  being  at  the  time  in  the  possession  of  a  third  person,  an 
immediate  delivery  was  not  necessary.  Ooodwin  v.  XeUy,  42  Barb. 
194.  The  provision  in  the  mortgage,  that  in  case  of  default  in 
payment,  or  in  case  the  mortgagees  should  at  any  time  deem  them- 
VoL.  IIL  N.  Y.  Rkp.—  82 
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selyes  unsafe,  they  might  take  possession  of  the  property  and  sell 
the  same,  was  for  the  benefit  of  the  mortgagees,  and  authorized  them 
to  take  possession  when  there  was  a  default,  or  when  in  their  judg- 
ment they  deemed  it  best  for  the  safety  of  their  demand,  and  no 
proof  was  required  to  show  that  they  so  considered  themselyes 
unsafe,  as  the  legal  presumption  would  be  that  such  was  the  fact 
when  possession  was  taken  before  it  was  due.  Especially  does  such 
a  presumption  arise,  when  no  distinct  point  was  made  upon  the 
trial  that  there  was  a  failure  of  proof  in  this  respect 

There  was,  I  think,  no  error  in  the  charge  of  the  judge,  in  holding 
substantially,  that  the  defendant  was  not,  nor  were  his  rights  to  the 
mortgaged  property  a£fected,  by  the  fraud  of  the  mortgagor,  unless 
he  was  a  party,  or  priyy  to  it,  and  received  the  mortgage  with  the 
intent  to  hinder,  delay  or  .defraud  the  creditors  of  the  mortgagor. 
And  also,  that  to  make  the  mortgage  void  as  to  the  defendant,  and 
Mrs.  McOutchen  both,  they  must  have  received  the  mortgage,  for 
the  same  fraudulent  purpose,  or  in  effect,  that  even  if  Mrs.  Mc- 
Outchen knew  of  such  fraudulent  intent  of  the  mortgagor,  her 
knowledge  could  not  affect  the  defendant,  and  he  nfight  be  pro- 
tected, while  she  would  not  There  appears  to  be  no  good  reason 
why  an  innocent  mortgagor  should  suffer.for  the  fraudulent  intent 
of  his  associate,  of  which  he  had  no  knowledge,  and  in  which  he 
did  not  participate.  He  stands  in  the  same  position  as  if  he  had 
taken  a  separate  mortgage  to  himself,  and  the  fact  that  the  same 
mortgage  provides  for  his  separate  debt,  does  not  infect  the  amount 
secured,  with  the  fraud,  that  taints  the  portion  secured  to  another 
party.  There  are  virtually  two  mortgagees,  instead  of  one,  whose 
interests  are  distinct,  and  the  fraud  which  vitiates  the  mortgage, 
relates  to  the  substance,  and  the  subject-matter  of  the  mortgage, 
and  not  to  the  parties.  And  even  this  general  rule  as  to  the  sub- 
ject-matter is  not  without  exception^  and  it  is  held,  that  if  part  of 
a  mortgage,  is  proved  to  have  been  a  subsisting  debt  at  the  time  of 
its  execution,  the  mortgage  is  valid  to  the  extent  of  such  debt 
Wescoit  V.  Ounfiy  4  Duer,  107.  It  may  be  valid  as  to  part  of  the 
property  described  in  it,  and  is  not  rendered  void  by  reason  of  its 
professing  to  mortgage  other  property,  as  to  which  it  is  inoperative. 
Gardner  v.  McEwen,  19  N.  Y.  123.  So  long  as  there  was  no  original 
intention  of  the  mortgagor  to  hinder,  delay  and  defraud  creditors, 
within  Russell  v.  Winnie,  37  N.  Y.  591,  or  a  fraudulent  purpose, 
it  can  be  upheld,  as  a  valid  and  lawful  security.     Although  two 
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parties  are  secured  separately  in  one  instrament,  it  mnst  be  oonsid- 
ered  as  a  transfer  separate,  and  distinct,  which  enables  each  one  to 
hold  the  property  independent  of  the  other,  in  proportion  to  the 
debts  secni'ed.  The  same  rules  apply  to  conveyances  of  real  estate. 
Bump  on  Fraud.  Cont.  472.  Also  to  assignments  of  property. 
Prince  v.  Shepard,  9  Pick.  176. 

It  is  said  that  the  defendant  did  not  take  the  mortgage  for  any 
debt,  past  or  present,  due  or  owing  to  him,  and  was  merely  a  trustee 
for  Merritt,  and  the  property  mortgaged  to  secure  debts  which  were 
named,  and  in  this  view  was  in  the  condition  of  an  assignee  or 
trustee  for  the  benefit  of  creditors,  and  his  title  was  affected  by  the 
fraud  of  the  mortgagor.  I  think  that  this  position  is  erroneous,  and 
the  assumption  of  the  payment  of  the  debts  by  the  defendant  ren- 
dered him  liable  for  the  same.  It  was,  in  fact,  an  absolute  promise 
to  pay  on  his  part  He  was  not  to  take  the  property,  sell  and  dis- 
pose of  the  same,  and  apply  the  proceeds  toward  the  payment  of  the 
debts,  but  was  obligated  to  pay  them  without  regard  to  the  property 
or  the  amount  realized  upon  any  sale  thereof.  It  was  a  promise 
made  by  an  indiyidual  to  a  third  person,  for  a  yalid  consideration,  to 
pay  money  to  such  person,  by  virtue  of  which  an  action  can  be 
sustained  by  the  latter,  in  his  own  name,  against  the  promissor. 
Lawrence  v.  Fox,  20  If .  Y.  268 ;  Hall  v.  Bobbins,  61  Barb.  33 ;  Hale 
V.  Boardman,  27  id.  82.  It  matters  not  that  the  defendant  did  not 
pay  before  the  attachment  was  levied,  and  it  is  sufficient,  I  think, 
that  he  was  liable  to  pay  to  uphold  the  amount  secured  by  the  mort- 
gage to  him. 

I  think  there  was  no  error  in  the  charge  of  the  judge  to  the  jury, 
that  in  case  they  found  the  mortgage  valid,  under  the  rules  laid 
down  by  him,  then  the  verdict  should  be  for  the  defendant,  without 
going  further.  The  judge  had  presented  a  statement  of  the  leading 
features  of  the  case,  and  the  first  defense  inter|)osed,  which  was  that 
the  defendant  and  Mrs.  McCutchen  had  a  mortgage  executed  upon 
this  same  property,  under  which  he  was  protected  in  taking  the 
property,  if  he  took  it  at  all,  and  I  am  unable  to  discover  any 
ground  upon  which  it  can  fairly  be  claimed  that  this  proposition 
was  not  a  sound  one.  The  argument  of  the  defendant's  counsel,  as 
I  understand  it,  is,  that  it  mattered  not  whether  the  mortgage  was 
valid  or  otherwise,  if  the  defendant  released  all  his  right,  or  title,  or 
interest  in  the  mortgaged  property,  under  his  mortgage,  and  gave  it 
up  to  Mrs.  McOutcheUj  and  consented  that  she  might  take  it  and 
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dispose  of  it  without  reference  to  the  debt,  and  that  his  case  was 
the  same  as  if  there  was  no  mortgage  at  all.  I  see  no  good  reason 
why  the  defendant  could  not  justify  himself  under  his  interest  in 
the  mortgage,  if  it  was  a  valid  one,  as  the  judge  charged,  and  the 
subsequent  portions  of  the  charge  were  not  inconsistent  with  this 
yiew  nor  liable  to  exception.  Nor  was  there  any  error  in  any  of 
the  refusals  to  charge  as  requested. 

There  was  no  valid  objection  to  the  evidence  given,  as  to  the 
amoupj}  of  the  treasury  check  payable  to  the  order  of  Mrs. 
McCutchen,  in  the  hands  of  Merritt,  which  was  all  that  the  judge 
allowed  to  stand  as  testimony  when  the  motion  was  first  made  to 
strike  out  the  same,  and  the  subsequent  evidence  given  relating  to 
the  same  matter  was,  I  think,  competent  But  even  if  incompe- 
tent, the  error  was  cured  by  the  charge  of  the  court  to  the  jury, 
that  there  was  no  sufficient  evidence  of  indebtedness  in  the  case  of 
Mrs.  McCutchen. 

The  evidence  of  Thomas  Merritt's  declarations  as  to  what  had 
been  done  with  his  property  was  also  competent  for  the  purpose  of 
establishing  a  ratification  of  the  acts  of  his  wife.  It  was  also  proper 
for  the  defendant's  counsel  to  read  the  balance  of  the  motion  papers, 
and,  as  held  by  the  judge,  such  portions  of  them  as  would  qualify 
and  explain  any  thing  that  had  been  read.  The  other  questions 
made  and  exceptions  taken  do  not  require  examination.  After  a 
careful  examination,  I  am  satisfied  that  there  was  no  error  upon  the 
trial,  and  that  therefore  a  new  trial  must  be  denied,  and  the  judg- 
ment and  order  affirmed,  with  costs. 

Judgment  affirmed. 
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HoppocE  et  al^  appellants,  v.  Tucker  et  oL 

Wm  —  eoTitirueiian  of — devisees  taking  as  a  class. 

A  testator,  after  making  certain  bequests,  divided  the  residue  of  his  estate 
into  six  equal  parts.  Out  of  one  of  the  sixth  parts  the  testator  gaye  $10,000 
to  his  grandson,  E.,  and  the  remainder  of  such  sixth  part  he  devised  "  in 
equal  proportions,  share  and  share  alike,  unto  **  A,  B  and  C,  "  the  children 
of  mj  deceased  daughter."  C  died  before  the  testator,  unmarried,  and  leav- 
ing A  and  B  surviving.*  Held,  that  C's  share  did  not  lapse  but  survived  to 
A  and  B,  it  being  the  intention  of  the  testator,  as  manifested  bj  the  whole 
will,  that  the  family  of  his  daughter  should  take  the  sixth  part  as  a  class. 

Appeal  from  a  decree  of  the  surrogate  of  !N*ew  York.  The 
questions  litigated  arose  in  the  final  accounting  of  the  executors  of 
the  will  of  Jacob  Hoppock,  deceased.  The  surrogate  decided  that 
the  devisees  referred  to  in  the  opinion  took  as  a  class. 

Joseph  A.  Welch,  for  appellant^  cited  Westcott  t.  Cady,  5  Johns. 
Ch.  334 ;  Bunch  v.  Hurst,  3  Des.  Ch.  273 ;  Campbell  v.  Campbell,  4 
Bro.  C.  C.  12 ;  Perkins  t.  Baynton,  1  id.  106  ;  Sight  v.  Compton, 
9  East,  276 ;  Lashbrooh  v.  Cock,  2  Mer.  70 ;  Dovming  t.  Marshall, 
23  N.  Y.  373 ;  1  Jar.  on  Wills,  295,  296 ;  2  id.  162 ;  2  Kent's  Com. 
351. 

John  E.  Parsons,  for  respondent. 

Davis,  P.  J.  The  testator,  after  first  making  provision  for  the 
payment  of  his  debts  and  funeral  and  testamentary  charges  and  ex- 
penses, and  for  his  widow  during  her  life,  and  after  making  certain 
specific  bequests,  proceeds  to  divide  the  residue  of  his  estate,  real 
and  personal,  into  six  equal  shares  or  parts.    His  language  indi- 
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cates  in  strong  and  clear  terms  his  intention  that  this  equal  diyision 
shall  apply  to  and  embrace  every  remaining  portion  of  his  property, 
including  not  only  the  provision  for  his  widow  if  she  does  not 
accept  the  same  in  lieu  of  dower^  and  the  remainder  thereof  after 
her  decease  if  she  shall  accept,  but  also  "  all  legacies  which  for  any 
reason  shall  fail  to  take  efFect/'  There  can  be  no  doubt,  therefore, 
but  that  the  division  to  be  made  into  six  equal  shares  is  to  embrace 
the  whole  residue,  for  the  purpose  of  carrying  out  the  scheme  of 
disposition  contained  in  the  next  following  provisions  of  the  will. 
Nor  can  there  be  any  dorrbt  that  the  number  of  his  children  dictated 
and  controlled  the  number  of  shares.  The  testator  had  had  six 
children  (one  of  whom  was  deceased),  among  whom  or  their  families 
he  set  about  making  a  distribution  of  the  six  parts  into  which  he 
had  directed  his  estate  to  be  divided.  To  each  of  his  living  children 
he  gives  directly,  or  in  trust  for  his  or  her  benefit,  one  of  such  equal 
sixth  parts,  carefully  making  provision  for  the  issue  of  such  child 
in  case  of  his  or  her  death  before  the  death  of  the  testator.  His 
deceased  child  was  "  Ann  Maria,  late  wife  of  John  C.  Tucker,**  who 
had  left  her  surviving  three  children,  John  Oompton  Tucker, 
Hubert  V.  W.  Tucker  and  William  Edgar  Tucker,  all  of  whom  were 
living  at  the  time  of  the  making  of  the  will.  Out  of  the  sixth  part 
(which  may  be  said  to  represent  Ann  Maria's  share)  the  testator 
gives  $10,000  to  his  grandson,  Edward  A.  Hoppoek,  and  the  remain- 
der of  such  sixth  part  he  gives,  devises  and  bequeaths,  **  in  equal 
proportions,  share  and  share  alike,  unto  John  Compton  Tucker, 
Hubert  V.  W.  Tucker  and  William  Edgar  Tucker,  the  children  of 
my  deceased  daughter,  Ann  Maria,  late  wife  of  John  C.  Tucker.'* 

William  E.  Tucker  having  died  before  the  testator,  unmarried, 
leaving  no  descendants,  and  leaving  him  surviving  his  two  brothers, 
the  only  surviving  children  of  said  Ann  Maria,  the  question  is 
whether  the  share  that  would  have  come  to  William,  had  he  out- 
lived the  testator,  has  lapsed  or  has  survived  to  his  brothers  as  rep- 
resenting a  class,  to  wit,  the  children  of  Ann  Maria. 

The  seventh  clause  of  the  will  sheds  a  strong  light  upon  the  inten- 
tion of  the  testator,  both  as  respects  his  design  to  make  the  division 
include  the  whole  residue  of  his  property,  and  to  divide  it  so  that 
his  six  children  should  stand  upon  what  he  deemed  to  be  an  equal 
and  impartial  footing.  It  must  be  seen,  T  think,  from  that  provision 
of  the  will,  that  the  testator  intended  that  each  child,  or  the  family 
of  each  child,  should  take  the  share  given  to  him  or  them  in  such 
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manner  that  it  should  pertain  to  his  or  her  children  as  a  class,  and 
not  as  separate  individual  legatees. 

The  testator  says:  " In  order  that  there  may  he  a  fair  and  impar- 
tial division  of  my  residuary  estates  and  property  aforesaid  amongst 
my  children,  it  is  my  will,  and  I  do  order  and  direct  that  the  follow- 
ing charges  be  made  against  the  respective  shares,  that  is  to  say,  my 
deceased  daughter,  Ann  Maria,  having,  during  her  life-time,  received 
from  me  the  equivalent  of  11,000,  that  sum,  with  interest  thereon 
&om  the  day  of  my  death,  shall  be  charged  against  the'  share  of  her 
children  hereinbefore  mentioned  and  specified  in  the  final  settlement 
of  my  estate.'^  The  testator  then  proceeds  to  make  like  charges 
against  the  shares  of  his  other  children,  so  as  to  accomplish  his 
manifest  purpose  of  giving  to  each  child,  whether  living  or  dead, 
when  the  will  takes  effect,  what  he  intends  shall  be  a  fair  and 
impartial  portion.  It  is  manifest  that,  in  his  mind,  it  was  Ann 
Maria's  share  that  he  was  giving  to  his  children,  just  as  it  was 
intended  to  be  Caroline  Virginia's  share  that,  iinder  the  sixteenth 
clause,  should  goto  her  children  in  equal  shares, provided  she  should 
chance  to  die  before  the  testator.  And  so  in  respect  to  each  of  the 
other  children. 

It  cannot  be  questioned  that,  in  giving  to  Ann  Maria's  children 
so  much  of  the  one-sixth,  parceled  out  to  represent  her  share,  apt 
words  are  used,  unless  their  significance  is  to  be  controlled  by  a 
manifest  intention  to  the  contrary,  to  constitute  the  several  persons 
named  individual  legatees  or  per sonce  designatce. 

The  several  children  of  Ann  Maria  are  named,  and  the  gift  is  to 
them  *^  in  equal  proportions,  share  and  share  alike ; "  and  ordinarily, 
under  numerous  authorities,  those  words  would  be  construed  to  be 
a  gift  to  each  grandchild  of  a  separate  and  individual  interest  as 
tenant  in  common. 

This  is  the  doctrine  of  the  elementary  books  and  of  authorities 
too  numerous  to  be  cited.  But  it  is  another  question  whether, 
where  the  scheme  of  the  will,  in  all  its  various  provisions  taken 
together,  shows  that  the  grandchildren  were  not  named  with  such 
an  intention,  the  accident  of  naming  them  must  have  the  effect  to 
prevent  the  intention  to  treat  them  as  a  class  from  prevailing.  If, 
for  instance,  the  testator  had  followed  the  eleventh  clause,  in  which 
the  children  of  Ann  Maria  are  severally  named,  by  the  words  "  they 
take  as  a  class  representing  their  mother,"  there  could  be  no  doubt 
that  the  intention  thus  expressed  would  control  the  ordinary  or 
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technical  force  of  any  preceding  nomination  of  persons.  What  the 
testator  has  done,  seems  to  me  to  be  as  potent  a  declaration  of  his 
intention,  though  not  as  clear,  as  the  one  supposed. 

There  is  no  special  force  in  the  words  '^  in  equal  proportions,  share 
and  share  alike,"  taken  by  themselves,  because  if  the  three  sons  of 
Ann  Maria  had  not  been  named,  those  words  would  haye  had  no 
effect  beyond  fixing  the  proportions  of  the  children  as  a  clas&  They 
are  entitled  to  no  other  effect  now,  for  whether  the  Tuckers  take  as 
a  class  or  take  as  individual  legatees,  those  words  have  their  full 
force  as  standards  of  measurement,  which  is  all  they  were  intended 
for. 

The  several  names  of  the  children  of  Ann  Maria  are  followed  by 
words  of  classification,  *^  the  children  of  my  deceased  daught^,  Ann 
Maria."  They  were  all  of  her  children.  It  was  her  sliare  that  the 
testator  was  disposing  of  after  dividing  his  whole  residuary  estate 
into  six  eqtwl  sJiares,  representing  the  number  of  all  his  children, 
and  counting  the  deceased  daughter,  Ann  Maria,  as  standing  for 
one  of  the  shares ;  and  in  consummating  his  purpose  of  a  fair  and 
impartial  division  ^^  amongst  my  [her]  children,"  he  specifies  the 
amount  that  has  been  received  by  Ann  Maria  in  her  life-time,  which 
shall  be  charged  '*  against  the  share  of  her  children."  He  nowhere 
treats  that  share  any  otherwise  than  as  he  treats  the  shares  of  other 
children,  except  as  he  diminishes  it  by  the  legacy.  It  would  defeat, 
as  it  seems  to  me,  the  intention  of  the  testator  if  the  rule  of  con- 
struction claimed  by  the  appellants  were  applied.  The  object  of  all 
rules  of  construction  is  to  reach  with  certainty  and  precision  the 
intent  of  the  testator.  In  the  absence  of  countervailing  intent, 
manifest  in  the  will  itself,  the  general  rules  of  the  decided  cases  are 
to  be  followed  and  applied  as  the  best  means  of  determining  intent; 
but  where  the  intent  is  manifest  the  legal  effect  of  words  must  giye 
way  before  it 

We  think  the  conclusion  of  the  surrogate  was  right,  and  that  the 
decree  should  be  affirmed. 

DAiiTiELS  and  Lawbekcb,  JJ.,  concurred. 

Decree  affirmed. 
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Pof^ment  in  Confederate  money —  Dureee. 

Defendant,  being  indebted  to  the  plaintiff,  entered  into  an  arrangement  with 
him,  in  1888,  in  Richmond,  Va.,  whereby  defendant  agreed  to  paj  plaintiff  a 
certain  sum  in  satisfaction  of  the  claim,  and  thereupon  defendant  gave  plain- 
tiff a  check  on  a  Richmond  bank,  which  plaintiff  presented  and  which  was 
paid  in  Confederate  currency.  Seid,  that  plaintiff  could  not  again  recoyer 
the  amount  agreed  to  be  paid,  upon  the  ground  that  he  had  been  induced 
to  take  Confederate  monej  from  fear  of  being  compelled  to  remain  in  the 
Confederacy  if  he  did  not  do  so. 

Appeal  from  a  judgment  entered  upon  the  verdict  of  a  jury  in 
favor  of  plaintiff  and  from  an  order  denying  a  new  trial 

The  action  was  bronght  by  John  H.  Lester  against  the  Union 
Mannfacturing  Company.  The  complaint  in  this  action,  as  finally 
amended,  sets  up,  that  in  December,  1863,  at  Richmond,  Virginia, 
the  plaintiff  sold  and  delivered  to  the  defendant,  certain  machinery 
and  other  personal  property,  of  the  value  of  182,000,  for  which 
defendant  agreed  to  pay  plaintiff  $82,000  of  its  stock ;  that  said  stock 
was  never  paid  or  delivered  ;  that  thereafter  plaintiff  had  a  settle- 
ment and  accounting  with  defendant,  when  it  was  agreed  that 
defendant  should  pay  to  plaintiff  150,000  in  cash,  instead  of  the  said 
stock;  that  after  this  agreement  plaintiff  executed  a  bill  of  sale 
(exhibit  A)  of  the  property  to  defendant ;  that  this  bill  of  sale  was 
forced  upon  the  plaintiff  by  fraud  and  intimidation,  and  plaintiff 
was  forced  by  similar  means  to  take  Confederate  money  in  payment 
of  the  consideration  of  the  bill  of  sale.  Judgment  is  asked  for  the 
(60,000,  and  interest.    The  material  facts  appear  in  the  opinion. 

Raymond  d  Ooursefi,  for  appellant 

K  PierreparU  and  T.  C.  CampieU,  for  respondent 

Donohue,  J.  This  suit,  as  the  last  amendment  of  the  complaint 
shows,  is  brought  to  recover  on  an  agreement  entered  into  as  a  com- 
promise of  the  value  claimed  for  certain  articles  sold  the  defendants. 
That  complaint  alleges  that  the  plaintiff  had  sold  the  property  for 
$82,000,  payable  as  stated;  that  thereafter,  on  a  settlement  and 
accounting,  defendant  agreed  to  pay  plaintiff  $50,000  in  cash ;  that, 
Voh.  Ill,  N.  T.  Rep.  — 83 
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after  that  accounting,  the  agreement  "  A  "  was,  by  force  and  fraud, 
obtained  from  plaintiff,  and  that,  by  force  and  fraud,  he  was  com- 
pelled to  take  Confederate  money  for  the  amount,  and  has  neyer 
been  paid  his  $50,000. 

While  there  is  conflict  on  some  points,  as  there  will  be  in  all 
cases,  these  are  the  main  points  in  the  case,  on  which  there  is  no 
dispute.  It  is  clear  that  there  was  a  suit  pending  in  Richmond, 
where  all  these  transactions  took  place,  in  favor  of  plaintiff  against 
defendants  for  the  purchase-money  of  this  property,  the  plaintiff 
and  defendant  widely  differing  in  their  statements.  That,  about  the 
time  of  the  sale  sued  on,  the  plaintiff,  if  he  is  to  be  believed,  was 
afraid  that  he  would  be  drafted  into  the  Confederate  service.  That, 
in  that  state  of  the  facts,  the  arrangements,  all  made  at  the  same 
time  and  under  the  same  state  of  facts,  whatever  they  were,  of  the 
sale  and  mode  of  payment,  were  entered  into.  The  plaintiff  him- 
self distinctly  testifies:  '^He  said  I  could  take  my  choice,  either 
execute  that  contract,  or  I  would  be  compelled  to  remain  there." 
Again:  ^^He  said,  if  I  attempted  to  leave  without  executing  the 
contract,  receiving  the  check  and  drawing  Confederate  money,  I 
would  not  be  permitted  to  leave  the  Confederacy."  His  whole 
evidence  is  clear  that  the  whole  transaction,  from  agreement  of  set- 
tlement to  how  it  was  to  be  paid,  was  one. 

The  plaintiff  now  seeks  to  offer  the  contract  on  which  he  sues, 
and  which  he  puts  in  evidence  as  his  case,  and  disaffirm  the  pay- 
ment. 

In  this  I  thiifk  the  plaintiff  is  in  error,  and  the  learned  judge, 
when  he  rested,  should  have  dismissed  his  complaint.  He  cannot 
affirm  in  part  and  avoid  in  part  the  one  transaction. 

But  supposing  he  could  affirm  the  sale,  and  disaffirm  the  payment, 
if  in  law  the  payment  is  not  good,  how  does  he  then  stand  ? 

In  considering  this  question  it  is  necessary  to  take  into  account 
the  place  and  tiipe  in  which  the  parties  were  acting,  and  the  situa- 
tion is  too  well  known  to  need  repetition.  What  was  then  the  cur- 
rency, and  in  what  did  he  expect  to  be  paid,  and  what  was  a  pay- 
ment? 

First  If  nothing  had  been  said,  what  did  he  expect  ?  He  is 
asked:  Q.  What  were  checks  payable  in  at  that  time  in  Richmond  ? 
A.  I  think  they  were  all  payable  in  Confederate  bills.  Q.  Do  you 
not  know  that  was  the  case  ?  A.  Yes,  sir ;  unless  they  were  drawn 
otherwise. 
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The  check  was  handed  to  him,  and  he  further  testifies  he  has  no 
doubt  that  it  was  so  payable,  and  he  expressly  testifies  he  got  what  he 
expected  —  Confederate  money.  It  is  hardly  worth  while  to  follow 
the  evidence  in  the  case  to  show  that  the  debt  created  by  the  con- 
tract was  payable  in  Confederate  money,  and  such  would  be  a  good 
payment  tfnited  States  y.  ffuckabee,  16  Wall.  414;  Sands  t.  N. 
Y.  Life  Ins.  Co.,  60  N.  Y.  638,  and  Fabbri  v.  KdOfieischy  52  id.  31, 
seem  to  be  conclusiTe  on  this  point. 

This  being  the  state  of  affairs  at  the  time  and  place  of  the  payment, 
how  can  the  plaintilBF  disaffirm  such  a  payment  on  the  ground  that 
it  was  forced  on  him  ?  A  very  careful  examination  has  not  shown 
me  any  case  or  principle  in  which  it  is  announced  that  the  coercing 
or  compelling  a  man  to  take  payment  of  his  debt,  when  due,  is  open 
to  disaffirmance,  and  that  the  debtor  can  be  compelled  to  pay  again. 

It  would  be  useless  to  cite  authorities  to  show  that  on  such  a  ten- 
der, if  the  plaintiff  had  not  accepted  it  and  the  defendant  had  kept 
it  good,  and  had  the  money  which  he  then  tendered  now  to  hand 
oyer,  the  plaintiff  could  not  recover.  As  the  plaintiff  has  the  iden- 
tical money,  the  tender,  if  viewed  in  the  light  only  of  a  tender,  is 
sufficient  to  defeat  this  claim. 

But  was  there  such  a  duress  here  as  that  the  plaintiff  may  disaffirm 
either  the  contract  or  the  payment,  supposing  it  to  be  assumed  by  the 
plaintifTs  proof,  that  he  wanted  to  get  out  of  the  Confederacy,  and 
was  afraid  that  if  he  did  not  settle  this  he  could  not?  It  does  not 
seem  to  me  there  is  any  evidence  that  the  defendants  or  their  ser- 
vants told  him  any  falsehood  or  made  any  misrepresentations  to  him 
about  the  facts ;  and  there  results  only  this,  that  as  matters  existed 
at  that  time  in  Richmond  he  had,  not  by  any  coercion  these  parties 
could  use,  but  by  the  disturbed  state  of  affairs,  to  settle  to  avoid,  not 
the  trouble  the  defendants  might  give  him,  but  what  others  might 
do  if  he  was  found  there.     United  States  v.  ffuckabee,  16  Wall.  414. 

Another  equally  fatal  ground  seems  to  be  against  the  plaintiff. 
He  has  kept  and  retained  what  he  received  for  these  goods,  and  for 
aught  that  appears,  he  or  his  family  have  used  it  and  yet  expect  to 
be  able  to  obtain  the  money  here. 

The  court,  on  the  trial,  when  asked,  should  have  dismissed  the 
complaint 

The  judgment  should  be  reversed  and  a  new  trial  ordered ;  costs 
to  abide  the  event 

Judgment  reversed  and  new  trial  ordered. 
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MuBPHY  et  oLy  appellants,  y.  Salem  et  ah 

Maritime  lien — e<mitiMiionality  of  State  taws. 

A  bond  given  on  the  discharge  of  a  yeBsel  from  an  attachment  under  laws  of 
1862,  ch.  483,  relating  to  the  enforcement  of  claims  for  building  and  repair- 
ing veesels,  is  invalid  bo  f ar  aa  the  demand  on  which  the  attachment  was 
issued  accrued  for  repairs,  but  valid  so  far  as  it  accrued  for  building  the 
vessel.  The  statute  is  unconstitutional  in  respect  to  claims  for  repairs  and 
the  like,  but  constitutional  in  respect  to  claims  for  building  vessels. 

Appeal  from  a  judgment  in  favor  of  defendants  entered  on  the 
report  of  a  referee. 

Beebe,  Wilcox  &  Hobbs,  for  appellants. 

James  K.  Hill,  for  respondents. 

Dakiels,  J.  The  evidence  contained  in  the  case  shows  that  the 
work  and  materials  for  which  the  plaintiifs  claimed  to  recover  upon 
the  trial  of  this  action,  were  performed  and  supplied  in  repairing 
the  steam  engine,  boilers,  propeller  and  hull  of  the  steamer  Circas- 
sian, while  she  lay  at  the  city  of  New  York;  and  that  it  was 
done  and  supplied  at  the  request  and  under  the  employment  of  her 
owner,  who  then  resided  in  that  city. 

This  constituted  a  demand  of  a  maritime  nature,  as  the  steamer 
was  then  an  ocean-bound  vessel,  and  had  been,  previous  to  that 
time,  engaged  in  the  business  of  commerce  and  navigation.  The 
repairs,  according  to  this  evidence,  seem  to  have  been  required  and 
made  in  order  to  put  her  in  a  proper  condition  for  the  continuance 
of  that  business.  The  demand  so  created  was  one  which  could  be 
sued,  prosecuted  and  recovered  in  the  district  court  of  the  United 
States  as  a  court  of  admiralty. 

It  was  within  the  admiralty  and  maritime  jurisdiction  of  that 
court,  as  it  has  been  defined  and  declared  by  the  constitution  and 
laws  of  the  United  States,  although  no  lien  existed  for  its  security, 
as  the  debt  was  contracted  in  the  home  port  of  the  steamer.  1 
Oonkling's  Admiralty  (2d  ed.),  75,  and  cases  cited  in  note ;  id.  78 : 
Ins  Co.  V.  Dunham,  11  Wall.  1.  And  being  a  demand  of  a  nature 
within  the  admiralty  jurisdiction  of  the  courts  of  the  United 
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States,  the  State  court,  within  the  proyisions  of  section  9  of  the 
judiciary  act  enacted  by  congress,  could  only  afford'  the  plaintiffs 
the  remedy  supplied  by  the  common  law  for  the  recoyery  of  their 
debt    The  Belfast,  7  Wall.  624 ;  Leon  y.  Gakeran,  11  id.  185. 

That  remedy  is  confined  to  an  action  against  the  person  of  the 
debtor,  which  may  be  enforced  by  the  seizure  of  his  property  in  cases 
where  an  attachment  can  appropriately  issue  in  such  an  action. 
But  it  does  not  include  proceedings  against  the  yessel  herself  as 
the  object  proceeded  against,  as  they  are  provided  for  by  the  laws 
of  this  State  for  enforcing  certain  demands  against  ships  and  vessels. 

For  that  reason,  the  proceedings  taken  against  the  steamer  for 
the  recovery  of  the  plaintiffs'  debt,  as  one  for  repairs,  were  unauthor- 
ized, although  carried  on  under  the  authority  of  the  statute  of  the 
State.  The  State  had  no  power  to  provide  such  a  remedy,  it  being 
of  an  admiralty,  and  not  of  a  common-law  nature ;  consequently 
the  bond  which  was  given  to  discharge  the  steamer  from  arrest  on 
the  warrant  issued  under  them,  and  on  which  this  action  was 
brought  to  recover  the  debt,  was  of  no  binding  effect  whatever,  so 
far  as  the  demand  accrued  for  repairs.  That  is  the  rule  as  the  courts 
have  now  distinctly  settled  it,  and  a  re-examination  of  the  reasons 
sustaining  it  can  be  neither  necessary  nor  proper.  Bird  v.  Steam- 
boat Josephine,  39  N.  Y.  19 ;  Broohman  v.  Hamill,  43  id.  554 ;  Vose 
V.  Cockcrofty  44  id.  415 ;  Broohman  v.  Hamill,  46  id.  636. 

But  the  plaintiffs,  in  their  complaint,  have  alleged,  and  the 
referee,  in  his  report,  has  found,  that  their  demand  against  the 
steamer  was  for  building,  as  well  as  fitting,  furnishing  and  equip- 
ping her.  And  so  far  as  that  was  its  character,  it  was  not  within 
the  admiralty  jurisdiction  of  the  courts  of  the  United  States,  but 
was  within  the  province  of  the  legislature  to  provide  such  statutory 
remedy  for  its  recovery  as  might  be  deemed  just  or  expedient 

The  portion  of  the  demand  which  was  for  building  the  steamer 
could  be  enforced  and  collected  by  means  of  the  proceedings  pro- 
dded for  by  what  is  known  as  the  ship  and  yessel  law  of  the  State. 
And  to  that  extent  the  bond  given  for  the  purpose  of  securing  her 
discharge  firom  arrest,  under  those  proceedings,  was  valid  and  bind- 
ing.   Sheppard  v.  Steele,  43  N.  Y.  52. 

As  the  referee  has  found  that  the  plaintiffs'  demand  was  for 
building,  as  well  as  repairing,  fitting  and  equipping  the  steamer,  he 
should  have  allowed  them  to  recover  so  much  as  he  found  to  be 
due  for  building,  for  it  appeared  that  their  proceedings  were  taken 
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for  its  recovery  within  the  time  the  statute  prescribed  for  that 
purpose. 

It  is  very  probable,  from  the  eyidence  contained  in  the  case,  that 
the  referee  inadvertently  found  this  fact  in  the  plaintiffs  favor,  and 
that  in  the  end  a  judgment  in  the  defendants'  favor  must  be  ren- 
dered. But  that  cannot  be  determined  to  be  the  fact  in  the  face 
of  his  conclusion  to  the  contrary.  Particularly  as  the  case  does  not 
contain  the  statement  that  all  the  evidence  given  upon  the  trial  was 
inserted  in  it 

If  the  referee  has  fallen  into  a  mistake  in  this  respect,  it  can  only 
be  corrected  by  reversing  the  judgment  and  directing  (i  new  trial 

Dayis,  p.  J.,  and  Lawbenob,  J.,  concurred. 

Judgment  reversed  and  new  trial  erdered* 


£iBB8TBD  eA  al,  y.  OBAiirGB  AKD  Alexai^dbia  Railboad  Gom- 

PAKY,  appellants. 

PrineipcU  cmd  ctgent — Uaae  to  ctgent  — when  prineipdi  not  hound  by — um  and 

occupation, 

Plaintifis  entered  into  an  agreement  under  seal  with  8.,  whereby  thej  leased  to 
him  certain  premises.  In  the  lease  S.  was  described  as  the  general  agent 
of  defendants ;  but  the  lease  was  executed  in  his  individual  name.  S.  occu- 
pied the  premises,  in  transacting  defendants'  business,  from  November,  1860« 
to  April,  1861,  when  he  was  removed  from  his  agency  bj  defendants,  and  a 
successor  was  appointed.  The  new  agent  occupied  the  premises  until  Feb- 
ruary, 1862.  S.  paid  the  rent  up  to  May  1,  1861.  In  an  action  against 
defendants  for  the  rent  remaining  unpaid,  KM  that  the  lease  was  not  bind- 
ing upon  defendants ;  and  if  the  action  could  be  maintained  **  it  must  be 
upon  the  theory  that  when  the  lessee  was  removed  he  abandoned  the 
possession  of  the  premises,  with  the  understanding  that  they  should  after- 
ward be  occupied  by  defendants ;  that  they  should  protect  him  from  liability 
for  the  rent  by  paying  it  themselves,  and  that  they  accepted  and  occupied 
the  premises  by  his  successor,  as  their  agent,  upon  those  terms." 

Appeal  from  a  judgment  in  favor  of  plaintiffs,  entered  upon  the 
report  of  a  referee.    The  opinion  states  the  facts. 

/.  C,  Jackson^  for  appellants. 

T.  C.  Cromn,  for  respondents. 
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Dakiels,  J.  The  recovery  had  in  this  action  was  for  the  use 
and  occupation  of  leasehold  premises  situate  in  the  city  of  New 
York,  leased  by  the  plaintiffs  to  the  agent  of  the  defendants.  The 
lease  was  made  the  1st  day  of  November,  1860,  and  the  term  cre- 
ated by  it  extended  from  that  date  until  May  1st,  1863.  The  lessee 
was  described  in  it  as  general  agent  of  the  Virginia  and  Tennessee 
route,  comprising  the  railroads  of  the  defendants.  But  the  prem- 
ises were  leased  directly  to  him,  and  he  alone  covenanted  to  pay  the 
rent  reserved  by  it.  He  and  the  plaintiffs  respectively  executed  it 
under  seal. 

By  its  terms  it  was  binding  solely  upon  them.  And  one  of  the 
plaintiffs,  who  was  examined  as  a  witness  upon  the  trial,  testified 
that  it  was  understood  to  be  sufficient  and  binding  without  any 
further  signature  to  it,  and  that  he  did  not  consider  it  necessary 
that  any  other  signature  should  be  added  to  it,  and  that  he  never 
requested  the  indorsement  of  any  of  the  offices  of  the  railroad 
companies  upon  it,  so  that  the  demise,  from  the  evidence  as  well  as 
the  lease,  appeared  to  have  been  designed  as  the  lease  showed  it 
to  have  been  made.  And,  as  between  the  plaintiffs  and  the  lessee, 
the  term  created  by  it  was  effectually  vested  in  him.  He  occupied 
the  premises  under  the  lease  for  some  months  after  its  date,  as  the 
agent  of  the  route,  but  left  them  about  the  3d  or  4th  of  April, 
1861 ;  a  day  or  two  before  he  left,  and  on  the  2d  of  that  month, 
their  agent,  appointed  by  the  defendants,  took  charge  of  the 
premises  and  remained  there.  When  the  lessee  was  removed  and 
ceased  to  be  the  agent  of  the  route,  the  premises  were  under  the 
control  of  a  clerk  in  his  employment,  who  remained  there  until 
after  the  succeeding  agent  took  possession.  Before  he  went  into 
possession,  the  lessee  was  removed  by  the  agent  of  the  route, 
and  the  second  agent  was  appointed  in  liis  place ;  and  he  afterward 
occupied  the  demised  premises  in  that  capacity.  How  long  he  occu- 
pied them  does  not  appear  clearly  from  the  evidence  given  by  him. 
But  no  other  person  seems  to  have  been  at  any  time  appointed  in 
his  place ;  and  the  plaintiff,  who  was  sworn  on  the  trial,  testified  that 
the  defendants  ceased  to  occupy  the  premises  about  the  12th  day  of 
February,  1862.  The  premises  were  occupied  as  a  ticket-office 
for  the  defendants'  route.  The  plaintiff  testified  that  the  rent 
was  paid  by  the  lessee  up  to  the  1st  of  May,  1861.  And  it 
appeared  by  the  evidence  of  the  president  of  the  Orange  and 
Alexandria    Railroad    Company    that    his    company    contributed 
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its  proportion  of  the  amonnt  paid.  It  also  appeared  that 
the  second  agent  was  paid  for  his  serrices  by  the  defendants, 
and  that  monthly  reports  of  the  business  were  made  as  late  as  the 
month  of  April,  1861.  The  plaintiff,  who  was  sworn,  testified  that 
he  never  had  any  relations  with  the  second  agent,  concerning  the 
lease ;  did  not  ask  him  for  the  rent,  and  received  none  from  him. 
It  appeared  from  the  evidence  given  by  this  agent  that  the  officers 
of  the  defendants  were  in  New  York  in  April,  1861,  for  the  purpose 
of  arranging  certain  matters,  requiring  their  attention,  relating  to 
the  business  of  the  route,  and  including  the  lease  given  by  the 
plaintiffs;  but  they  left  without  accomplishing  any  thing,  on 
account  of  the  difficulties  which  had  then  arisen  between  the 
southern  States  and  the  general  government,  passing  through 
Baltimore,  on  their  return,  by  the  train  preceding  the  April  riot  in 
that  city.  The  lessee  himself  did  not  return  to  the  demised  premises, 
and  died  in  the  year  1864.  These  are  the  facts  as  they  appear  to  be 
sustained  and  exhibited  by  the  evidence.  The  referee  reported  in 
favor  of  the  plaintiffs  for  the  rent  accruing  between  the  1st  of  May, 
1861,  up  to  which  time  it  was  paid,  and  the  12th  of  February,  1862, 
when  they  resumed  possession  of  the  demised  premises,  and  interest 
upon  the  same. 

From  the  manner  in  which  the  lease  was  taken  and  executed,  the 
covenants  contained  in  it  were  binding  upon  the  lessee,  and  not 
upon  the  defendants  as  his  principals.  They  were  his  covenants 
and  not  theirs.  Taft  v.  Brewntetj  9  Johns.  334 ;  8tone  v.  Woodj  7 
Cow.  463 ;  Quyon  v.  Lewis,  7  Wend.  26 ;  Spencer  v.  Field,  10  id. 
87 ;  Smith  v.  Van  Nostrandy  5  Hill,  419. 

But  when  he  was  removed  from  his  position  as  the  defendants' 
agent,  and  the  demised  premises  were  taken  possession  of  by  his 
successor,  a  very  different  state  of  things  came  at  once  into  exist- 
ence. Then,  by  their  newly  appointed  agent  to  take  charge  of  the 
business  designed  to  be  transacted  there,  they  took  the  actual  pos- 
session of  the  leasehold  estate.  It  seems  to  have  been  abandoned 
by  the  lessee  upon  his  removal  from  his  position,  and  the  occupancy 
and  control  of  it  taken  by  his  successor  for  the  defendants.  This 
does  not  appear  to  have  been  done  by  reason  of  any  assignment,  in 
writing,  of  the  lease  and  term  created  by  it,  as  the  statute  required 
to  render  it  effectual.  3  R.  S.  {5th  ed.)  220,  §  6.  And  for  that 
reason  the  defendants  did  not  become  liable  as  assignees.  But  it 
may  be  reasonably  inferred  from  what  transpired  that  the  lessee 
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allowed  the  defendants  to  possess  and  occupy  the  premises  leased 
by  bis  successor,  because  he  had  acquired  them  only  for  the  pur- 
poses of  his  agency,  at  the  expense  and  for  the  benefit  of  the  defend- 
ants. The  occupancy,  after  that,  was  simply  that  of  the  defendants, 
and  may  be  presumed  from  the  circumstances  to  hare  been  permitted 
by  the  lessee,  and  enjoyed  by  the  defendants,  upon  the  understanding 
that  the  rent  should  afterward  be  paid  by  them.  And  an  occupancy 
with  such  an  understanding  would  be  sufficient  to  render  the  defend- 
ants liable  for  use  and  occupation  under  the  proyisions  of  the  statute 
of  this  State  (3  R.  S.  [5th  ed.]  37,  §  20),  because  it  would  sustain 
the  conclusion  that  the  defendants  had  assumed  to  pay  the  rent 
accruing  to  the  plaintiffs  during  the  period  of  their  occupancy. 
And  from  that,  under  the  circumstances,  a  promise  to  pay  could 
lawfully  and  properly  be  inferred,  which  would  sustain  a  recoyery 
for  use  and  occupation.  The  action  for  use  and  occupation  is 
sustained  by  a  priyity  of  contract,  either  express  or  implied.  And  the 
contract  may  be  implied  from  circumstances  reasonably  warranting 
the  conclusion  of  its  existence.  For  that  purpose^  occupancy  with 
the  consent  of  the  landlord,  or  the  payment  of  rent  by  an  under- 
tenant, will  ordinarily  be  sufficient  Porter  Y.Bleiler,  17  Barb.  149; 
McFarlan  y.  Watson,  3  K  Y.  286. 

When  the  premises  were  abandoned  by  the  lessee,  without  an 
assignment  or  transfer  of  the  lease,  but  simply  leaying  it,  as  he  did, 
with  the  rest  of  the  papers  appertaining  to  the  business,  and  the 
defendants  took  the  actual  possession  by  their  succeeding  agent,  the 
lease  itself  was  not  an  element  existing  between  the  plaintiffs  and 
them.  They  undoubtedly  assumed  possession,  because  the  premises 
had  been  rented  for  them  by  the  lessee,  and  they  would  haye  been 
liable,  as  long  as  they  were  used  by  him  in  their  business,  to  haye 
protected  him  against  his  coyenants  for  the  payment  of  the  rent — 
certainly,  so  far  as  to  re-imburse  him  for  whateyerhe  might  be  com- 
pelled to  pay  for  that  purpose.  And,  as  they  assumed  possession 
when  he  was  discharged,  without  acquiring  a  transfer  of  the  lease, 
it  must  haye  been  upon  the  understanding  that  they  would  protect 
the  lessee  against  the  plaintiffs'  demand  for  the  rent  under  his  coye- 
nant  to  pay  it,  by  making  payment  of  it  themselyes. 

That>  within  all  the  cases,  would  be  sufficient  to  maintain  an 

action  for  use  and  occupation,  because  a  promise  to  pay  it  could  be 

implied,  from  those  circumstances,  in  the  plaintiffs'  fayor.    That 

implied  understanding,  with  the  occupancy,  would  be  sufficient  for 
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that  purpose.  Corporation  of  New  York  v.  Dawson,  2  Johns.  Cas. 
336 ;  Smith  v.  Stewart,  6  Johns.  46;  Bancroft  v.  Wardwell,  13  id.  489; 
Featherstonhaugh  v.  Bradshaw,  1  Wend.  134 ;  Little  r.  Martin,  3 
id.  219 ;  Williams  t.  Sherman,  7  id.  109 ;  Wood  v.  Wilcox,  1  Denio, 
37 ;  Uroswell  v.  Crane,  7  Barb.  191 ;  Hall  y.  Southmayd,  15  id.  32 
Pierce  v.  Fierce,  25  id.  243;  Sylvester  v.  Ralston,  31  id.  286 
Thompson  t.  ^ower,  60  id.  463;  Lawrence  v.  .For,  20  N.  Y.  268 
DingeldeinY.  Third  Ave.  R,  R.  Co.,  37  id.  575 ;  SutchingsY,  Miner, 
46  id.  456.  And  the  liability  of  the  defendants  as  occupants,  when 
ci^ated  in  that  way,  would  continue  as  long  as  they  retained  the 
actual  or  constructiye  control  and  possession  of  the  demised  prem- 
ises. Hall  V.  Western  Transportation  Company,  34  N.  Y.  284.  And 
during  that  continuance  it  would  not  be  interrupted  by  a  state  of 
war  existing  between  the  general  goyemment  and  the  States  under 
whose  laws  the  defendants  were  created  and  existed.  For  as  long  as 
they  possessed  and  occupied  the  premises,  they  would  be  bound  to 
pay,  notwithstanding  such  an  occurrence. 

But  while  the  facts  are  sufficient  to  warrant  the  conclusion  that 
the  defendants  rendered  themselyes  liable  to  the  action  for  use  and 
occupation  during  the  continuance  of  their  occupancy,  the  referee 
has  deduced  no  such  conclusion  from  them ;  for,  while  he  has  de- 
cided and  found  that  they  were  the  tenants  of  the  plaintiffs,  he 
qualified  that  conclusion  so  far  by  the  following  one  (in  which  he 
states  that  they  entered  under  a  lease  by  indenture  of  deed,  executed 
by  the  plaintiffs,  on  the  Ist  of  Noyember,  1860,  to  one  Smith,  their 
lawful  agent,  executed  by  him  in  his  indiyidual  name,  and  were  per- 
mitted to  occupy  on  his  undertaking  that  they  would  ratify  the 
lease  so  as  to  render  it  bindiug  and  obligatory  on  them,  but  neyer 
did  so)  as  to  show  that  no  tenancy  existed  between  the  plaintiffs 
and  defendants.  These  facts  show  an  entry  into  the  possession  by 
the  defendants  under  a  special  agreement  between  the  plaintiffs  and 
the  agent  of  the  defendants,  by  which  the  defendants  were  to  ren- 
der the  lease  obligatory  upon  themselyes  in  a  particular  manner, 
and  that  they  neyer  afterward  did  so.  They  show  no  liability  what- 
eyer  to  the  plaintiffs,  but  an  agreement  between  the  defendants  and 
the  lessee  by  which  he  undertook  that  they  would  render  themselyes 
liable  upon  the  lease,  but  afterward  failed  to  do  so.  Instead  of  sus- 
taining, it  defeats  the  final  conclusion  of  the  referee.  For  it  pre- 
sents nothing  from  which  a  liability  can  be  deduced,  but  on  the 
contrary  shows  that  nothing  of  that  kind  really  existed.    After  the 
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yery  great  labor  and  attention  bestowed  by  the  learned  referee  upon 
the  case,  it  would  be  a  source  of  pleasure  to  be  able  to  sustain  his 
conclusion  as  to  the  defendants'  liability.  But  that  cannot  be  done, 
because  the  facts,  stated  by  him,  do  not  warrant  the  result.  And 
besides  that,  there  is  great  reason  for  believing  that  the  facts  men- 
tioned are  not  sustained  by  the  eyidence. 

If  the  action  can  be  maintained  at  all,  it  must  be*  upon  the  theory 
that  when  the  lessee  was  removed  he  abandoned  the  possession  of 
the  premises  with  the  understanding  that  they  should  afterward  be 
occupied  and  possessed  by  the  defendants ;  that  they  should  protect 
him  against,  his  liability  for  the  rent  by  paying  it  themselves,  and 
that  they  accepted  and  occupied  the  premises  by  his  successor,  as 
their  agent,  upon  those  terms.  Upon  those  facts  being  established 
and  found,  no  reason  now  appears  why  the  defendants  should  not 
be  held  liable.  But  as  the  case  stands,  even  if  the  proof  will  war- 
rant the  conclusion  that  they  existed,  they  have  not  been  found  by 
the  referee.  For  that  reason  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event 

Davis,  P.  J.,  and  Wbstbeook,  J.,  concurred. 

Judgment  reversed  and  a  new  trial  ordered. 


Watson  v.  Watsok,  appellant 

Judgment  for  diwree  —  opening  <tfter  death  of  prevaUing  party, 

W.  obtained  a  judgment  for  divorce  against  defendant,  and  afterward  died. 
ffeidf  that  the  judgment  could  not  be  opened  upon  the  ground  of  fraud 
and  irregularity  upon  a  motion,  notice  of  which  was  served  only  upon  the 
administrator  of  W. ;  and  that  the  only  remedy  was  by  an  action  in  the 
nature  of  a  bill  of  review. 

Appeal  from  an  order  of  the  special  term,  denying  a  motion  by 
defendant  to  open  a  judgment 

The  defendant  took  an  order,  that  Frederick  A.  Watson,  the 
administrator  of  the  plaintiff,  show  cause  why  the  judgment  of 
divorce  in  an  action  by  James  A.  Watson  against  Elizabeth  Watson, 
obtained  against  defendant  in  plaintiff's  life-time,  should  not  be  set 
aside  for  fraud  and  irregularity.    On  the  return  day  the  motion 
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was  denied  on  the  ground  that  the  plaintiff  being  dead,  there  can 
be  no  motion  made  in  the  action  against  his  representative,  the 
administrator.    From  the  order  denying  the  motion  is  this  appeal 

H.  F.  AveriU  and  Ira  Shaffer,  for  appellant.  The  administrator 
represents  the  plaintiff  personally,  according  to  a  fiction  of  the  law. 
6  Madd.  169;  5  Ves.  Ch.  402;  McCray  y.  McCray,  12  Abb.  1; 
Spauldifig  v.  Hallenbeck,  39  Barb.  79 ;  S.  0.,  35  N.  Y.  204.  Also 
cites  2  Black.  Comm.  494 ;  1  Wms.  Ex.  330,  347 ;  Weeks  y.  Oibbs, 
9  Mass.  74,  352 ;  Hillman  v.  Stephens,  16  N.  Y.  278 ;  Patchen  v. 
WiUm,  4  Hill,  57;  Bighw  v.  Paton,  4  Mich.  170;  26  Mo.  76;  3 
Rev.  Stat  96.  Section  121  of  Oode  does  not  apply.  Keens  v.  La 
Farge,  16  How.  377 ;  and  no  action  was  pending,  and  it  could  not 
be  continued.  Also  cites  Lynde  v.  (yD(ynnell,  21  How.  Pr.  34; 
Jauncey  y.  Thome,  2  Barb.  Oh.  Pr.  42 ;  Livingston  y.  Bendall,  59 

Barb.  493. 

« 

James  M.  Smith,  for  respondent. 

Davis,  P.  J.  This  is  an  appeal  from  an  order  of  the  court,  at 
special  term,  denying  the  motion  of  defendant  to  set  aside  a  judg- 
ment of  divorce,  entered  September  3,  1863.  The  plaintiff,  who 
obtained  the  divorce,  died  in  the  fall  of  1872  intestate,  and  the 
motion  is  now  made  upon  service  of  papers  upon  his  administrator. 
The  grounds  are  fraud  and  irregularity.  If  the  facts  stated  in  the 
moving  papers  be  true,  there  certainly  ought  to  be  some  relief  for 
the  defendant ;  but  the  question  before  us  is  whether  that  relief 
can  be  obtained  on  motion  and  on  notice  simply  to  the  adminis- 
trator of  the  estate.  We  think  it  cannot  No  authority  is  cited 
for  such  practice.  The  administrator  has  no  power  to  consent  to 
the  setting  aside  of  the  judgment.  He  has  no  control  or  authority 
over  it.  There  is  no  pecuniary  recovery  to  be  enforced  by  him. 
The  decree  simply  dissolves  the  marriage  relation  and  disposes  of 
the  custody  of  the  children,  both  of  which  are  questions  in  which 
the  administrator,  as  such,  has  no  legal  interest  whatsoever.  It  is 
said  that  he  is  interested  in  the  question  whether  the  defendant  is 
entitled,  as  widow,  to  a  distributory  share  of  the  estate  or  is  cut  off 
therefrom  by  the  judgment  of  divorce;  but  in  that  question,  as 
administrator,  he  has  no  legal  interest.  The  distribution,  after 
payment  of  debts,  etc.,  is  made  by  decree  of  the  surrogate,  and  the 
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representative  cannot  properly  be  said  to  have  any  legal  interest, 
whether  the  decree  shall  award  the  whole  to  the  children  of  the 
intestate  or  distribute  a  portion  to  defendant  We  cannot  avoid 
the  conclusion  that  the  motion  was  properly  denied.  An  action  in 
the  nature  of  a  bill  of  review,  bringing  before  the  court  all  the  heirs 
at  law  and  other  persons  interested  in  the  real  estate  left  by  the 
decedent  and  such  persons  as  may  have  taken  conveyances  thereof 
subsequent  to  the  decree,  as  well  as  his  representatives,  seems  to  us 
the  only  mode  in  which  the  relief  sought  can  properly  be  obtained. 
The  order  must  be  afitened. 

Daniels  and  Westbbook,  JJ.,  concurred. 

Order  affirmed. 


Slatteby,  plaintiff  in  error,  T.  People. 

Trial — excepUoM,  uihen  necesiorjf  —  ithen  error  no  ground  for  roo&rdng  eon- 

tietion. 

The  court,  upon  the  trial  of  an  indictment  for  an  aaaanlt  with  Intent  to  kill, 
at  the  request  of  the  prisoner,  charged  the  jury  that  they  could  not  convict 
of  an  assault  with  a  sharp,  dangerous  weapon,  with  intent  to  do  bodilj 
harm.  The  prisoner  took  no  exception  to  the  ruling.  The  jury  convicted 
of  assault,  with  intent  to  kill.  SM,  (1)  that  an  exception  was  necessary  to 
present  an  error  for  review ;  and  (2)  that  as  the  charge,  if  wrong,  could  not 
prejudice  the  prisoner,  and  as  it  was  made  at  his  request,  the  error  was  no 
ground  for  reversing  the  conviction. 

Ebrob  to  the  court  of  general  sessions  of  the  city  of  New  York, 
to  review  the  conviction  of  Patrick  Slattery.  The  beta  appear  in 
the  opinion. 

William  F,  Kintzing,  for  plaintiff  in  error. 

Benjamin  K.  Phelps,  for  People. 

Dakiels,  J.  The  prisoner  was  indicted  and  convicted  of  an 
assault  with  intent  to  kill.    Before  the  cause  was  submitted  to  the 
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jury  his  counsel  requested  the  court  to  charge  that  he  could  not  be 
convicted  under  the  indictment  of  an  assault  with  a  sharp,  danger- 
ous weapon,  with  intent  to  do  bodily  harm,  and  the  court  so  held 
and  charged.  To  this  ruling  no  exception  was  taken,  if  indeed  any 
properly  could  have  been,  after  it  was  made  by  the  express  solicita- 
tion of  the  prisoner's  counsel.    ProestUr  v.  Kuhny  49  N.  Y.  654. 

In  cases  punishable  by  death  or  by  imprisonment  in  the  State 
prison  for  life,  as  a  minimum  punishment,  tried  in  the  court  of  gen- 
eral sessions,  an  exception  is  not  required  in  order  to  present  a  legal 
proposition  for  review  upon  writ  of  error  after  conviction.  Laws 
1855,  chap.  337,  §§  3,  4.  But^this  case  is  not  within  the  provisions 
of  that  act,  because  the  maximum  term  of  imprisonment  cannot 
extend  beyond  the  period  of  twenty  years.  Laws  1865,  chap.  212, 
§  3.  Whether  the  court  was  right  or  wrong  in  holding  that  the 
prisoner  could  not  be  convicted  under  the  indictment  of  the  offense 
of  making  an  assault  with  a  dangerous  weapon  with  intent  to  do 
bodily  harm,  is  not,  therefore,  properly  before  this  court  for  its 
decision.     Wilhe  v.  People,  63  N.  Y.  525. 

But  if  it  were  it  could  do  the  prisoner  no  good,  because  the  propo- 
sition was  held  by  the  court  in  response  to  his  own  express  request, 
and  though  wrong,  as  it  clearly  was,  since  it  was  in  direct  conflict 
with  the  statute,  it  could  be  of  no  service  to  him,  because  the  jury 
have,  by  their  verdict,  negatived  the  idea  that  the  crime  conmiitted  by 
him  was  any  thing  less  than  that  charged  in  the  indictment.  3  Bev. 
Stat  (5th  ed.)  970,  §  25.  The  error  in  that  state  of  the  case  could 
by  no  possibility  prejudice  the  prisoner.  On  the  contrary,  it 
afforded  him  an  opportunity  of  being  convicted  of  a  simple  assault 
and  battery,  when,  under  the  circumstances,  he  was  strictly  entitled 
to  no  such  lenity. 

As  this  is  the  only  reason  urged  in  favor  of  a  reversal  of  the  con- 
viction, and  there  is  clearly  nothing  in  the  objection  taken,  the  con- 
viction should  be  affirmodl 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Conviction  affirmed. 
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Bassett,  appellant,  y.  Ledebeb. 

Agency — eaie  of  goods  by  broker — when  principal  not  houtid  by  act  of  cogent  — 
Notice — ichen  receipt  is — Evidence — ch(»raeter  — paymMt, 

A  broker  asked  plaintiff  to  Bell  certain  goods  to  defendant  on  credit.  Plain- 
tiff consented  to  do  so  and  delivered  to  the  broker  an  invoice  in  which  it  was 
stated  that  the  goods  were  sold  by  plaintiff  to  defendant,  and  a  receipt  to  be 
taken  by  plaintiff's  carman  from  defendant,  in  which  it  was  stated  that  the 
goods  were  received  from  plaintiff.  The  goods  were  delivered  by  plaintiff's 
carman  at  defendant's  store,  and  the  receipt  signed  by  defendant's  clerk  in 
charge  of  the  store.  The  broker  was  present  when  the  goods  were  delivered 
and  professed  to  deliver  them  himself,  and  afterward  collected  pay  for 
them  from  defendant.  Seld,  (1)  that  the  statement  in  the  receipt  that  the 
goods  were  from  plaintiff  was  notice  of  that  fact  to  defendant ;  (2)  that  a 
neglect  of  defendant's  clerk  to  read  the  receipt  did  not  excuse  defendant 
from  the  consequences  of  such  notice ;  and  (8)  that  plaintiff's  delivery  of  the 
Invoice  and  receipt  to  the  broker  divested  plaintiff  of  none  of  his  rights  as 
to  the  property  or  its  price. 

Evidence  on  behalf  of  defendant  that  the  character  of  the  broker  for  honesty 
and  fair  dealing  was  good ;  held,  inadmissible  in  this  case. 

The  complaint  alleged  that  defendant  had  not  paid  plaintiff  for  the  goods  sold 
and  was  indebted  in  the  amount  claimed.  The  answer  was  a  general  denial. 
Held,  that  evidence  that  defendant  had  paid  the  broker  was  inadmissible. 

Appeal  from  a  judgment  entered  upon  a  yerdict,  and  also  from 
an  order  denying  a  motion  for  a  new  trial,  made  on  the  minutes. 

The  action  was  brought  by  Francis  Bassett,  Jr.,  against  Samuel 
M.  Lederer,  to  recoyer  the  price  of  certain  goods  claimed  to  be  sold 
by  plaintiff  to  defendant  The  sale  was  made  through  one  West- 
brook,  a  broker,  and  defendant  claimed  to  haye  purchased  such 
goods  of  Westbrook  as  principal,  and  to  have  paid  Westbrook  for 
them,  acting  in  good  faith  and  without  knowledge  of  plaintiff's 
claim.    Such  other  facts  as  are  material  appear  in  the  opinion. 

W.  L  Butler^  for  appellant 

Boardman  £  Boardman,  for  respondent 

Dantels,  J.  As  the  plaintiff  has  appealed  from  both  the  judg- 
ment and  the  order  denying  his  motion  for  a  new  trial,  all  the 
questions  presented  by  the  case,  as  well  as  the  exceptions  taken,  are 
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properly  before  the  court  If,  upon  any  ground,  the  plaintiff  was 
improperly  defeated  in  the  action,  a  new  trial  must,  therefore,  be 
directed  in  his  fayor. 

The  action  was  brought  to  recover  the  price  of  goods  sold  and 
deliyered  by  the  plaintiff  to  the  defendant.  The  sale  was  made 
through  the  interrention  of  an  agent,  acting  as  a  broker.  The 
uncontroverted  evidence,  given  upon  the  trial,  tended  to  show  that 
the  broker  applied  to  the  plaintiff  for  the  purchase  of  the  goods,  rep- 
resenting that  he  had  a  customer  who  wanted  them,  and  finally 
named  the  defendant  as  the  person.  That  the  plaintiff  agreed  to  sell 
the  goods  to  him,  and  he  afterward  sent  them  to  his  store  by  a 
carman  in  the  plaintiff's  employment,  who  delivered  them  there 
and  took  a  receipt  for  them  from  the  person  there  receiving  them 
for  the  defendant  The  person  who  signed  the  receipt  was  in  the 
habit  of  doing  almost  every  thing  done  in  the  store,  and  receiving 
and  receipting  for  goods.  Under  this  description  of  his  duties, 
which  was  given  by  himself,  no  difficulty  can  exist  in  the  way  of 
the  presumption  that  he  was  so  far  empowered  to  act  for  the 
defendant  as  to  be  authorized  to  bind  him  by  signing  receipts  for 
goods  delivered  at  the  store  in  his  behalf.  Tl^is  was  apparently  his 
authority,  from  the  nature  and  character  of  his  employment,  and 
persons  transacting  business  at  the  store  had  the  right  to  presume 
that  the  fact,  in  that  respect,  corresponded  with  the  existing  indica- 
tions of  it. 

This  receipt  contained  the  statement  on  its  face  that  the  goods 
received  were  from  the  plaintiff,  and  they  were  marked  for  the  de- 
fendant. The  person  receiving  the  goods,  and  who  signed  the 
receipt  for  them,  was  the  defendant's  brother.  In  his  testimony  he 
stated  that  he  did  not  notice  that  portion  of  the  receipt  which  con- 
tained the  statement  that  the  goods  were  from  the  plaintiff.  But 
even  though  he  failed  to  do  that,  as  the  statement  accompanied  the 
goods,  and  was  sent  with  them  by  the  plaintiff  for  the  purpose  of 
showing  the  defendant  or  the  person  in  his  employment  receiving 
them  in  his  behalf,  that  they  were  from  the  plaintiff,  it  was  notice 
of  the  existence  of  that  fact,  and  the  circumstance  that  the  defend- 
ant's clerk  neglected  to  so  far  notice  the  contents  of  the  receipt  as 
to  discover  the  statement  made  on  that  subject  cannot  be  permitted 
to  prejudice  the  plaintiff's  demand.  He  discharged  his  duty,  so  far 
as  it  concerned  that  act,  by  sending  the  notice  with  the  goods,  and 
causing  it  to  be  presented-to  the  person  receiving  them  for  the  de- 
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fendant  at  the  time  of  their  delivery.  That  was  the  natural  as 
well  as  ordinary  form  which  would  be  expected  to  be  given  to  such 
an  instrument  attending  a  transaction  like  that  which  occurred 
when  the  goods  were  delivered.  A  receipt  merely  stating  that  the 
goods  themselves  were  received,  without  any  mention  of  the  person 
sending  them,  would  be  of  so  incomplete  and  indefinite  a  nature  as 
to  be  of  but  little  use  in  the  transaction  of  mercantile  or  even  any 
other  description  of  business.  Such  instruments  might  as  well  be 
omitted  as  preserved,  so  far  as  any  real,  permanent,  practical  bene- 
fit could  be  expected  to  be  secured  from  them.  The  habits  and 
course  of  business  sanction  the  use  of  the  form  adopted,  as  evidence 
that  the  plaintiff  delivered  these  goods  to  the  defendant;  and  a 
moment's  reflection  would  have  satisfied  the  person  actually  receiv- 
ing them  for  him,  that  information  of  that  fact  would  probably  be 
found  in  it.  He  was  negligent  in  not  examining  the  receipt  and 
discovering  the  fact.  The  consequences  of  that  negligence,  so  far  as 
they  may  prove  important  in  this  case,  as  he  was  the  defendant's 
servant,  must  be  borne  by  him  and  not  by  the  plaintiff.  By  the 
acts  which  were  performed  the  notice  was  brought  immediately 
under  his  observation,  and  he  failed  to  discover  it  by  simple  inatten- 
tion ;  and  that,  too,  when  the  nature  of  the  business  and  the  pur- 
poses of  the  receipt  led  directly  to  the  conclusion  that  the  name  of 
the  person  from  whom  the  goods  came  would  be  found  in  it  as  a 
portion  of  its  ordinary  and  appropriate  contents.  Other  persons  in 
the  transaction  of  their  own  business  may  have  often  been  equally 
careless ;  but,  if  the  fact  were  so,  it  would  form  no  protection  for 
the  defendant  against  the  direct  consequences  of  such  an  omission. 
If  a  reasonable  degree  of  attention  had  been  given  to  the  contents 
of  the  receipt  by  the  person  who  received  the  goods  and  signed  it, 
the  fact  would  have  been  at  once  discovered  that  they  came  from 
the  plaintiff,  and  that  would  have  suggested  the  probability  that  he, 
and  not  the  broker,  was  the  vendor  in  the  sale  made  of  them.  That 
would  have  been  enough  to  stimulate  such  an  inquiry  into  the  truth 
of  the  business,  as  in  the  end  would  have  operated  as  a  full  proteo- 
tion  againt  the  broker's  fraudulent  devices.  Having  such  means  at 
hand  for  the  discovery  of  the  truth,  and  neglecting  to  make  use  of 
them,  is  attended  with  the  same  legal  results  as  the  knowledge 
which  a  proper  investigation  would  have  secured.  And  that  would 
have  deprived  the  defendant  of  all  pretense  that  he  was  a  bona  fide 
purchaser  of  the  goods  from  the  broker  as  their  vendor.  The  rule 
Vol.  m,  N.T.  Rep.— 85 
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laid  down  by  the  Ghanoellor  is,  that  '^  wheneyer  the  purchaser  has 
sufficient  to  put  him  on  inquiry,  he  is  in  equity  considered  as  hay- 
ing notice;  and  in  such  a  case  will  not  be  deemed  a  bond  fide  pur- 
chaser." Pendleton  v.  Fay^  4  Paige,  202,  205.  And  that  principle, 
as  one  of  general  application,  was  maintained  in  Williamson  y. 
Brown,  15  N.  Y.  354.  And  for  that  purpose,  placing  knowledge  of 
the  fact  under  the  immediate  obscryation  of  the  defendant's  clerk, 
as  it  was  when  the  receipt  was  presented  to  him  for  his  signature  as 
a  portion  of  the  transaction  in.  which  he  was  acting  for  his  princi- 
pal, was  in  legal  effect  the  same  so  far  as  the  latter  is  concerned,  as 
though  he  himself  and  not  his  agent  had  acted  in  the  business. 
There  is  no  difference  between  personal  and  constructiye  notice 
when  the  latter  results  from  the  transaction  in  which  the  agent  is 
acting  for  his  principaL  Bank  of  U.  8,  y.  Davis,  2  Hill,  452,  461. 
That  this  receipt  might  reasonably  haye  been  supposed  to  contain  a 
statement  of  the  name  of  the  person  selling  the  goods  is  shown  by 
the  eyidence  which  the  defendant  himself  gaye  as  a  witness  in  his 
own  behalf.  For  he  testified  that  receipts  giyen  on  the  deliyery  of 
goods  generally  state  from  whom  they  come. 

After  the  terms  of  the  sale  had  been  agreed  upon  between  the 
plaintiff  and  the  broker — acting,  as  it  was  supposed  by  the  former, 
for  the  defendant — he  deliyered  an  inyoioe  to  the  broker,  stating 
the  sale  by  the  plaintiff  to  the  defendant,  and  the  goods  themselyes, 
with  the  receipt  to  be  taken  to  his  own  carman  to  be  deliyered  to 
the  defendant.  Nothing  whateyer  was  deliyered  to  the  broker  by 
the  plaintiff,  showing  him  to  haye  any  interest  in  or  right  of  dis- 
position oyer  the  goods.  He  did  not  put  it  in  the  broker's  power  to 
deceiye  the  defendant  and  induce  him  to  purchase  the  goods  under 
the  belief  that  they  were  the  broker's  property.  Orf  the  contrary, 
he  took  eyery  reasonable  precaution  to  ayoid  the  possibility  of  de- 
ception in  that  respect,  for  he  withheld  the  possession  from  the 
broker,  sent  them  to  the  purchaser  by  his  own  agent,  with  a  receipt 
to  be  taken  showing  the  source  from  which  they  came.  He  could 
haye  reasonably  been  expected  to  haye  done  nothing  more,  unless 
it  might  be  to  haye  sent  the  inyoice  by  the  same  hand  that  carried 
the  receipt,  and  the  omission  to  do  that  cannot  change  his  rights, 
because  it  did  not  supply  the  broker  with  any  indication  of  title  to 
the  property  in  himself.  Under  these  circumstances  the  broker  was 
inyestedwith  nothing  by  the  plaintiff  indicating  him  to  be  the 
owner  of  the  goods;  and  consequently  he  had  no  eyidences  of  title 
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on  which  the  defendant  could  rely  to  the  plaintifTs  prejudice.  He 
was  in  no  condition  to  sell  the  property  as  his  own  and  transfer  the 
title  to  it  as  such.  Such  a  sale  could  divest  none  of  the  plaintiff's 
rights  in  the  property  or  its  price.  Salttis  v.  Everett,  20  Wend.  267 ; 
Ballard  v.  Burgett,  47  Barb.  646 ;  S.  C,  40  N.  T.  314 ;  Spraights  y. 
Hawhyy  39  id.  441.  These  cases  maintain  the  rule  so  often  asserted 
in  the  books  that  the  lawful  owner  cannot  be  depriyed  of  his  prop- 
erty by  the  act  of  a  person  wrongfully  making  sale  of  it — where 
he  has  done  nothing  that  can  properly  lead  the  purchaser  into  the 
belief  that  the  person  he  may  deid  with  has  the  right  to  transfer 
its  title. 

The  only  authority  which  the  plaintiff  gave  to  the  broker  oyer 
the  goods  was  the  right  to  sell  them  as  a  broker;  and,  as  it  appears 
from  the  defendant's  own  statement  as  a  witness,  that  he  knew 
Westbrook  as  a  broker  and  merchant  generally,  he  should  haye 
inferred  from  the  circumstance  that  he  came  to  make  the  sale  with- 
out haying  possession  of  the  property  he  proposed  to  sell,  that  he 
was  then  acting  as  a  broker  and  not  as  a  merchant  That  was  the 
mode  in  which  brokers  ordinarily  made  sales,  and  it  was  sufficient 
to  charge  the  defendant  with  knowledge  that  he  was  then  appar- 
ently proposing  a  sale  in  that  capacity.  The  fact  that  he  repre- 
sented himself  to  be  the  actual  owner  cannot  protect  the  defendant 
as  long  as  the  plaintiff  had  conferred  upon  him  no  colorable 
authority  to  make  such  a  representation,  and  the  case  in  fayor  of 
the  plaintiff  can  be  in  no  way  changed  by  the  circumstance  that  the 
broker  artfully  contriyed  to  be  present  when  the  carman  unloaded 
the  goods  and  then  professed  to  haye  made  the  delivery  of  them 
himself.  As  long  as  the  plaintiff  did  not  empower  him  to  deceive 
the  defendant  by  his  professions  and  artifices,  he  cannot  be  rendered 
responsible  for  their  consequences.  He  simply  authorized  the 
broker  to  sell  in  that  capacity,  and  as  he  was  known  to  the  defend- 
ant to  be  a  broker  and  had  in  reality  no  possession  of  the  property 
he  offered  for  sale,  the  purchase  must  be  held  to  have  been  made  in 
that  and  no  other  way.  So  far  the  plaintiff  was  bound  by  his  acts 
and  no  farther ;  and  as  the  defendant  secured  a  title  to  the  goods 
through  his  interposition  in  that  capacity,  the  transfer  was  attended 
with  the  ordinary  results  of  purchases  made  in  that  way.  Though 
professing  to  act  for  himself,  he  really  acted  for  the  plaintiff  under 
such  circumstances  as  rendered  the  sale  which  was  made  the  sale  of 
the  plaintiff  through  Westbrook  as  his  broker ;  and  that,  as  long  as 
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no  rescission  of  the  sale  was  ever  attempted,  created  such  a  privity 
between  the  parties  to  the  action  as  entitled  the  plaintiff  to  the 
price  of  the  goods  sold.  Thintor  v.  Pr&ndergast,  3  Hill,  72 ;  Dunn 
y.  WHght,  51  Barb.  244 ;  Higgina  v.  M(me,  34  N.  Y.  417. 

Daring  the  progress  of  the  trial  evidence  was  given  from  which 
it  was  claimed  by  the  defendant  that  a  custom  existed  at  the  time 
when  the  sale  was  made  which  authorized  him  to  make  payment  of 
the  purchase  price  of  the  goods  to  the  broker,  and  that,  having 
made  such  payment,  the  plaintiff  could  not  recover.  Ordinarily 
the  broker,  whose  only  authority  is  to  sell,  has  no  such  power,  and 
to  supply  that  defect  the  evidence  of  usage  was  given. 

It  is  not  necessary  to  decide  whether  a  custom  established  by  such 
a  usage  would  be  valid  or  not,  because  the  proof  given  upon  the 
trial  falls  very  far  short  of  maintaining  its  existence.  To  render  a 
custom  or  usage  of  trade  valid  and  binding  it  must  be  known, 
certain,  uniform,  reasonable,  and  not  contrary  to  law.  2  OreenL 
Ev.  251 ;  2  Pars,  on  Oontr.  (2d  ed.)  53 ;  Sipperly  v.  Stewart^  50 
Barb.  62 ;  Barnard  v.  Kellogg,  10  Wall.  383  ;  Uhenery  v.  Goodrich, 
106  Mass.  566;  Southwestern  Freight  Co.  v.  Stanard,  44  Mo. 
71 ;  Walls  v.  Bailey,  49  N.  Y.  464.  The  evidence  given  failed  to 
show  that  the  usage  relied  upon  was  either  known,  certain  or  uni- 
form. Indeed,  it  showed  the  precise  converse  to  be  the  truth.  The 
evidence  of  the  defendant  himself  is  about  as  significant  as  any  in 
the  exhibition  of  these  defects,  and  as  he  was  extensively  engaged 
in  the  business  and  testifying  in  his  own  behalf,  it  may  well  be  pre- 
sumed that  his  statement  upon  this  subject  would  be  as  favorable  as 
the  facts  would  warrant  him  in  making  it  He  said  that  he  knew 
^*  a  great  many  transactions  that  have  been  made  through  brokers 
where  they  sent  the  bills  in  their  own  name,  to  the  amount  of 
hundreds  of  thousands  of  dollars ;  goods  delivered  by  another  party, 
bill  sent  by  the  broker,  and  the  party  receiving  the  goods  not 
knowing  any  thing  about  where  they  came  from,  except  from  the 
bill,  and  did  not  care ;  at  least  I  am  one  that  did  not"  On  his 
cross-examination  he  added  he  did  not  know  whether  the  broker 
was  authorized  by  the  seller  to  receive  the  pay  or  not  McCune 
said  that  brokers  sold  and  received  pay  in  their  own  names  at  times, 
and  that  was  the  custom  of  the  establishment  he  was  treasurer  and 
secretary  of.  On  his  cross-examination  he  stated  that  he  only  said  it 
was  done  in  some  instances,  and  did  not  say  it  was  a  general  custom. 
Scott  said  that  he  had  bought  goods  that  way,  but  did  not  know 
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whether  the  seller  specially  aathorized  the  broker  to  receive  pay- 
ment or  not  He  knew  that  brokers  did  it,  and  it  was  common  for 
them  to  sell  in  their  own  name.  But  he  stated  that  he  did  not  say 
it  was  the  practice  of  brokers  to  collect  the  money.  Enright  tes- 
tified that  there  was  no  general  custom  to  that  eflEect  That  he 
never  collected  the  payment  only  when  he  was  specially  authorized. 
Onshman  at  first  stated  that  it  was  always  customary  for  brokers  to 
sell  in  their  own  names  and  receive  payment  of  the  price,  but  after- 
ward added  that  he  did  not  know  what  the  custom  was,  but  it  was 
often  done  at  the  time  of  the  sale  in  controversy.  Hinchman  said 
there  was  such  a  custom,  but  qualified  this  answer  by  saying  that 
he  knew  he  did  it,  and  thought  brokers  did.  When  he  did  it,  he 
said  it  was  the  arrangement  between  him  and  his  employer.  Doug- 
lass said  about  the  same.  He  spoke  only  from  his  own  observa- 
tion, and  acted  in  that  way  by  the  special  authority  of  his  employer. 
This  is  the  substance  of  all  the  evidence  given  for  the  purpose  of 
establishing  the  custom  relied  upon,  and  it  is  clear  that  it  is  too 
vague,  uncertain  and  casual  to  be  attended  with  such  a  result  as 
was  given  to  it  on  the  trial. 

The  court  also  permitted  the  defendant  to  show  that  Westbrook's 
character  was  good  for  honesty  and  fair  dealing.  To  the  admission 
of  this  evidence  the  plaintiff  excepted,  and  several  witnesses  stated 
it  to  be  good.  This  ruling  cannot  be  sustained ;  it  is  opposed  to 
the  rule,  as  settled  in  this  State,  defining  the  cases  in  which  evi- 
dence of  this  description  can  be  received.  This  is  not  a  case  in 
which  such  evidence  can  be  taken.  Otmgh  v.  Herring,  16  Wend. 
646;  1  Phill.  Ev.  (3d  ed.)  466,  467. 

The  complaint  stated  that  the  defendant  had  not  paid  the  plain- 
tiff the  price  of  the  goods  sold,  nor  any  part  of  it,  and  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  the  amount  claimed.  The 
answer  consisted  of  a  general  denial.  Under  this  issue  the  defend- 
ant was  allowed  to  prove  that  he  had  paid  Westbrook,  the  broker, 
for  the  goods,  and  the  plaintiff  excepted  to  the  ruling,  permitting 
that  evidence  to  be  given.  The  exception  was  well  taken,  as  the 
rule  upon  this  subject  has  been  heretofore  maintained.  Van  Oieson 
V.  Van  Giesen,  10  N.  Y.  316  ;  McKyring  v.  Bull,  16  id.  297. 

The  judgment  and  order  should  be  reversed,  and  a  new  tnal 
ordered,  with  costs  to  abide  the  event 

Bradt  and  Wbstbeook,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 
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People  ex  reL  Paoipio  Mail  Steamship  Oo.  y.  Gohicissiokebs 

OP  Taxes  op  New  Yobk.* 

TaxaHan  of  carparaU  property  •—  ABaeum&nt. 

The  property  of  a  corporation  resident  in  this  State  need  not  be  physicallj 
within  the  State  to  be  taxable ;  it  is  enough  that  its  legal  situs  and  owner- 
ship are  here.  Under  Laws  of  1857,  ch.  456,  the  actual  capital  of  a  resident 
corporation  is  taxable,  although  a  portion  of  it  may  be  invested  in  property 
temporarily  situated  outside  of  the  State. 

Wbit  op  Oebtiobabl  The  writ  was  issued  to  bring  before  the 
court  the  proceedings  of  the  tax  commissioners  of  New  York  city 
and  county^  assessing  the  property  of  the  relators,  the  Pacific  Mail 
Steamship  Company,  a  resident  corporation.  It  appeared  that  the 
company  owned  a  number  of  steamers,  registered  some  at  New 
York  and  some  at  San  Francisco.  The  commissioners  determined 
that  yessels  registered  at  New  York  were  to  be  deemed  within  the 
State  for  the  purposes  of  taxation.  The  opinion  states  the  remain- 
ing facts. 

Coles  Morris  and  Michael  Cordozo,  for  relators. 
James  0.  Carter,  for  respondents. 

DA.yis,  P.  J.  We  think  the  proceedings  of  the  commissioners 
should  be  affirmed,  for  the  following  reasons : 

First  The  relators  are  a  corporation  created  by  the  laws  of  this 
State,  and  have  their  principal  place  of  business  in  the  city  of  New 
York.  As  a  corporation  their  residence  is  in  New  York.  The 
ships  included  in  the  present  assessment  are  registered  in  the  port 
of  New  York,  under  and  pursuant  to  the  United  States  Begistiy 
Act,  and  the  city  of  New  York  is,  therefore,  their  home  port  They 
have,  and  can  have,  no  other,  and  are  not  taxable  elsewhere.  Their 
situs  is  at  the  home  port  for  all  purposes  of  taxation.  In  the  case 
of  Morgan  v.  Parharriy  16  Wall.  471,  the  Supreme  Court  of  the 
United  States  have  yery  emphatically  settled  these  questions,  and 
reaffirmed  the  case  of  Hays  y.  The  Padfio  Mail  Steamship  Comr 
pany,  17  How.  596,  under  which  the  relators  escaped  taxation  on 
these  or  similar  yessels  in  California. 


*  Bee  same  ease,  1 N.  Y.  Bap.  611. 
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But  it  is  insisted  that  under  our  statute  the  property  of  the  rela- 
tors, to  be  taxable,  must  be  physically  within  the  territory  of  the 
State,  and  therefore  it  is  not  enough  that  its  legal  situs  and  owner- 
ship are  here.  We  think  this  position  not  sound  for  several  reasons. 
Of  course,  ships  at  sea  are  not  in  a  strict  sense  within  the  territory 
of  the  State  in  which  they  have  their  home  port,  but  in  legal  con- 
templation they  are  themselves  part  of  the  territory  (so  to  speak) 
of  the  country  of  which  their  owners  are  citizens  or  subjects,  and 
they  retain  all  the  rights  that  flow  from  that  fact  while  engaged  in 
commerce  between  foreign  ports  for  an  undefined  period,  without 
any  interval  of  I'etum  to  the  home  port  But  it  is  not,  perhaps, 
upon  this  ground  that  they  are  deemed  within  this  State  when 
owned  by  citizens  of  the  State,  for  th^  purposes  of  taxation.  It  is 
rather  because  of  the  peculiar  character  of  the  property,  which, 
though  it  be  used  abroad  in  the  business  of  the  owner,  does  not 
blend  with  the  business  and  commerce  of  any  foreign  State  or  terri- 
tory. The  business  of  the  relators'  ships  in  the  Pacific  is  all  the 
while  a  part  of  the  business  carried  on  in  New  York  under  the 
charter  of  the  company,  whence  the  general  management  and  direc- 
tion emanate,  and  to  which  point  returns  of  all  results  are  made. 
The  ownership  and  the  nature  of  the  business  control  to  establish 
che  home  port,  where  the  corporation  resides,  as  the  situs  of  the 
ships  themselves,  and  in  legal  contemplation  we  think  the  vessels 
used  in  the  business,  which  have  their  home  port,  under  the  law,  at 
New  York,  are  within  the  jurisdiction  and  territory  of  the  State, 
within  the  meaning  of  the  general  statute  declaring  what  property 
is  taxable. 

But  for  the  decision  of  the  court  when  this  case  was  before  under 
consideration,  we  should  deem  this  an  immaterial  question.  See  1 
N.  Y.  Sap.  611. 

The  relators,  under  the  statute  of  1857,  chap.  456,  are  taxable 
only  upon  their  '^capital  stock,"  which  is  to  be  assessed  at  its 
actual  value,  with  certain  exceptions  specially  named  or  referred 
to  in  the  act.  The  subject  of  taxation  under  this  act  is  the 
capital  stock  of  the  company,  and  that  is,  at  all  times,  within  the 
State,  although,  for  the  purpose  of  conducting  the  business  of  the 
company,  a  portion  of  its  capital  may  be  invested  in  ships  whose 
commerce  is  carried  on  in  remote  parts  of  the  world.  The  question 
to  which  the  commissioners  were  to  look,  under  the  law,  was  not 
the  locus  or  situs  of  items  of  property  owned  by  the  corporation, 
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but  of  the  company  itself,  and  of  its  capital  stock,  and  they  were  in 
New  York,  both  in  law  and  in  fact  It  would  require  a  special 
exemption  by  statute  to  authorize  the  commissioners,  in  determin- 
ing the  actual  value  of  the  capital  stock  of  the  company,  to  strike  ' 
out  the  yalue  of  property,  used  in  the  general  business  of  the  com- 
pany, and  contributory  to  the  actual  yalue  of  the  capital  stock, 
because  its  use  was  outside  of  the  State,  and  the  articles  of  property 
were,  therefore,  not  territorially  within  the  State.  We  think  noth- 
ing of  that  kind  was  in  contemplation  under  the  act  of  1857,  which 
intended  to  create  a  special  system  of  taxation  applicable  to  corpo- 
rations, and,  sub  modo,  to  modify  all  previous  general  laws;  but  this 
is  not,  perhaps,  an  open  question. 

In  respect  to  the  money  invested  in  building  the  ships  in  Dela- 
ware, nothing  was  shown,  before  the  determination,  to  require  them 
to  treat  the  ships  in  process  of  building  as  the  property  of  the  com- 
pany. Before  the  motion  for  rehearing,  the  commissioners  had 
made  apd  filed  with  the  comptroller  their  certificate.  The  applica- 
tion for  rehearing  came  too  late;  but  if  it  did  not,  the  refusal  to 
rehear  is  not  a  subject  of  review  on  this  application.  The  proceed- 
ings should  be  affirmed. 

Dakiels  and  Westbbooe,  JJ.,  concurred. 

Proceedings  affirmed. 


QuABSAio  National  Bakk  of  Newbuegh,  appellant,  v.  Waddell. 

Married  women — charging  separate  estate. 

The  defendant,  a  married  woman,  owned  a  house  and  twenty  acres  of  land, 
and  managed  the  place,  making  necessary  purchases  and  superintending  the 
servants.  She  carried  on  no  other  business.  She  opened  a  bank  account  with 
plaintiff  and  obtained  mbnej  which  she  stated  was  to  be  used  for  the  business 
purposes  of  her  place  ;  and  plaintiff  discounted  her  notes  on  the  credit  of 
her  separate  estate.  In  an  action  on  a  promissory  note  made  by  defendant 
for  a  balance  due  plaintiff  on  the  bank  account ;  Tield,  that  under  the  stat- 
utes  relating  to  married  women,  plaintiff  could  recover,  although  the  inten- 
tion to  charge  defendant's  separate  estate  did  not  appear  on  the  face  of  the 
note.  In  such  a  case  it  is  not  material  whether  or  not  defendant  actually 
applied  the  loans  to  the  benefit  of  her  separate  estate. 
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Appeal  from  a  judgment  against  plaintiff  entered  upon  the  report 
of  a  referee.    The  opinion  states  the  case. 

H,  R.  Anderson  and  R.  E,  Deyo,  for  appellants. 

James  M.  Smith,  for  respondent,  cited  Second  National  Bank  of 
Watkins  v.  MiUer,  2  N.  Y.  Sup.  104 ;  Yale  v.  Dederer,  22  N.  Y. 
456 ;   White  v.  McNett,  33  id.  371 ;  Shorter  v.  Nelson,  4  Lans.  114. 

Dayis,  p.  J.  This  action  was  brought  on  a  promissory  note, 
made  by  the  defendant,  for  a  balance  due  on  her  generaJ  bank 
account  with  plaintiff. 

The  learned  referee  has  found  that,  at  the  time  of  the  sereral 
transactions  between  the  bank  and  the  defendant,  the  defendant 
was  a  married  woman  and  wife  of  one  William  G.  H.  Waddell,  and 
owned  a  house  and  about  twenty  acres  of  land  at  Newburgh;  that 
prior  to  1860,  she  had  been  in  the  habit  of  occasionally  getting  a 
note  discounted  at  plaintiff's  bank  for  her  own  benefit;  tliat  in  the 
year  1860,  she  opened  a  bank  account,  receiying  a  pass-book,  and 
depositing  money  to  her  credit  either  by  separate  deposits  made  by 
her,  or  the  proceeds  of  her  own  notes  discounted  for  her  by  the 
bank,  which  money  she  drew  out  from  time  to  time  by  check; 
that  she  managed  her  place  at  Newburgh  herself,  buying  what  was 
necessary  for  it  and  paying  for  such  purchases  sometimes  in  money, 
sometimes  by  check  upon  the  plaintiff,  and  sometimes  by  her  own 
note ;  that  she  hired  persons  to  work  upon  the  said  place,  repairing 
her  house  and  ground,  and  paid  the  persons  so  employed  herself^ 
by  check  or  her  note,  or  in  money ;  that  she  was  living  with  her 
husband ;  that  he  was  away  during  the  week,  returning  on  Saturday 
and  remaining  till  Monday  or  Tuesday ;  and  that  he  did  something 
for  the  support  of  the  family ;  that  at  the  time  of  obtaining  the 
loan  at  plaintiff's  bank,  the  defendant  stated  that  said  place  was 
hers,  and  she  was  carrrying  it  on  and  wanted  to  open  an  account 
with  plaintiff;  that  she  obtained  moneys  of  plaintiff  by  discount  of 
her  own  notes,  which  moneys  she  stated  were  to  be  used  for  the 
business  purposes  of  her  place,  and  on  one  occasion  to  pay  interest 
upon  mortgages  then  upon  the  said  place,  and  the  notes  thus  dis- 
oounted  for  the  defendant  by  the  plaintiff  were  discounted  on  the 
credit  of  her  said  separate  estate  and  for  her  benefit;  that  the 
account  so  opened  at  the  bank  was  continued  from  1860  to  the  time 
Vol.  Ill,  N.  Y.  Kkp.  —  86 
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the  note  in  suit  was  given,  a  period  of  about  three  years ;  that  sab- 
seqaently  to  opening  the  account  she  gave  a  chattel  mortgage  on 
the  furniture  in  her  house,  which  wa£  her  separate  estate,  to  secure 
the  moneys  then  or  thereafter  to  be  advanced,  but  nothing  was 
realized  on  that  mortgage ;  that  she  also  gave  a  mortgage  on  her 
real  estate,  on  which  was  realized  a  small  surplu^  on  the  sale  of  the 
property  on  a  prior  mortgage ;  that  defendant's  place  was  wholly 
managed  by  herself,  and  that  such  management  consisted  in  the 
usual  superintendence  and  direction  of  a  household  and  of  out-door 
farm  laborers  and  servants;  that  defendant  did  not  carry  on  any 
trade  or  business  during  the  period  of  her  dealings  with  plaintiff; 
^*  that  she  had  sources  of  income  irrespective  of  her  said  property 
at  Newburgh,  and  that  there  was  no  evidence  satisfactorily  showing 
that  any  of  the  specific  sums  of  money  obtained  by  defendant  of 
plaintiff  were  ever  used  for  the  benefit  of  the  defendant's  separate 
estate." 

And  upon  these  facts  the  referee  reported,  as  a  conclusion  of  law, 
that  plaintiff  was  not  entitled  to  any  relief,  and  that  defendant  was 
entitled  to  judgment  with  costs. 

It  is  very  apparent,  from  the  facts  found  in  this  case,  that  the 
debt  of  the  defendant  to  plaintiff  was  contracted  on  the  credit  of 
her  separate  estate  and  for  her  own  benefit.  She  did  not,  in  respect 
to  it,  occupy  in  any  sense  the  relation  of  surety,  but  was  in  all 
respects  the  principal  debtor.  The  question  is  not,  therefore,  the 
one  involved  in  Yale  v.  Dederer,  18  N.  Y.  265 ;  22  id.  460,  where  it 
was  sought  to  charge  the  separate  estate  of  a  married  woman  for  a 
debt  created  "  in  no  way  for  the  benefit  of  such  estate,  but  as  surety 
merely  for  her  husband."  That  case  adjudged  that,  to  charge  the 
separate  estate  under  such  circumstances,  the  intention  so  to  charge 
must  be  expressed  in  the  note  or  instrument,  or  indicated  in  such 
form  as  to  create  a  specific  charge.  The  judges  who  pronounced  the 
several  opinions  of  the  court  recognize  a  different  rule  where  the 
debt  is  created  by  the  wife  herself  for  the  benefit  of  her  separate 
estate  or  on  its  credit.  Judge  Harris  says  (18  N.  Y.  284) :  '*! 
think  the  equitable  rule  is  that  which  has  been  invariably  adopted 
in  this  State,  which  is,  that  where  the  intention  to  create  the  charge 
hasnot  been  expressed,  and  can  only  be  implied  from  the  fact  that 
she  has  become  indebted  either  individually  or  jointly  with  her 
husband,  it  must  appear  that  the  debt  was  contracted  for  the  benefit 
of  her  separate  estate,  or  for  her  own  benefit,  upon  the  credit  of  hei 
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separate  estate,  before  the  estate  can  be  charged  with  its  payment ; " 
and  when  the  case  came  a  second  time  before  the  court,  Judge  Selden 
said  (22  K  Y.  460) :  '^It  is  plain  that  no  debt  can  be  a  charge  which 
is  not  connected  by  agreement,  either  express  or  implied,  with  the 
estate.  If  contracted  for  the  direct  benefit  of  the  estate  itself,  it 
would  of  course  become  a  lien  upon  a  well-founded  principle  that 
the  parties  so  intended,  and  in  analogy  to  the  doctrine  of  equitable 
mortgage  for  purchase-money.** 

Before  our  "  married  woman ''  statutes,  it  was  the  settled  doctrine 
of  courts  of  equity  that  where  the  consideration  of  a  debt  con- 
tracted by  a  married  woman  is  one  going  to  the  direct  benefit  of 
her  estate  or  for  the  benefit  of  herself  on  the  credit  of  her  estate, 
the  intention  to  charge  the  separate  estate  need  not  be  stated  in 
the  contract  or  instrument  evidencing  the  indebtedness. 

In  the  North  American  Coal  Co.  v.  Dyetty  7  Paige,  9,  the  chancel- 
lor held  that  a  feme  covert  as  to  her  separate  estate  is  to  be  con- 
sidered as  a  feme  sole,  and  may  bind  such  separate  estate  for  the 
payment  of  debts  contracted  for  its  benefit  or  for  her  own  benefit, 
upon  the  credit  of  her  separate  estate.  The  case  was  affirmed  in 
the  court  of  errors.  Dyatt  v.  North  American  Coal  Co,,  20  Wend. 
570. 

The  same  rule  was  repeated  by  the  chancellor  in  Gardner  v. 
Gardner,  7  Paige,  112 ;  and  in  the  same  case,  when  reversed  on  other* 
points  in  the  court  of  errors,  Oowen,  J.,  says :  "  The  better  opinion 
is,  that  separate  debts  contracted  by  her  expressly  on  her  own 
account,  shall  in  all  cases  be  considered  an  appointment  or  appro- 
priation for  the  benefit  of  the  creditor  as  to  so  much  of  her  sepa- 
rate estate  as  is  sufficient  to  pay  the  debt" 

Vice-chancellor  Sakdfobd  reiterates  this  rule  in  Curtis  v.  Engel, 
%  Sandf.  Oh.  287;  sajring  that ''  it  must  be  shown  that  the  debt  was 
contracted  for  the  benefit  of  her  separate  estate,  or  for  her  own  ben- 
efit upon  the  credit  of  the  separate  estate.'*  Yaie  v.  Dederer  does 
not  conflict  with  these  cases,  but  distinguishes  and  approves  them, 
and  they  are  recognized  as  correct  expositions  of  the  law  in  the 
later  cases.  Ballin  v.  Dillaye,  37  N.  Y.  35 ;  Corn  Exchange  Ins.  Co. 
T.  Babcock,  42  id.  613. 

In  the  last  of  these  cases,  Huiirr,  commissioner,  says :  '^  Under 
our  decision  the  liability  arises  ipso  facto  where  the  debt  is  for  the 
lienefit  of  her  estate.  Where  she  incurs  the  liability  for  another, 
there  is  required  then  the  further  condition  that  the  intent  to  make 
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the  charge  must  be  declared  in  the  contract  creating  the  indebted- 


ness." 


In  the  case  before  us,  Mrs.  Waddell  undisputedly  contracted  the 
debt  for  herself.  She  received  the  moneys,  or  checked  against  them, 
for  her  own  nse.  She  availed  herself  of  the  credit  which  the 
ownership  and  possession  of  a  separate  estate  conferred  upon  her 
and  incurred  the  indebtedness  with  knowledge  that  the  bank  was 
giving  credit  to  herself  alone,  relying  upon  her  separate  estate  as 
the  source  of  payment.  And  so  the  learned  referee  ha£  found,  upon 
abundant  evidence,  that  the  notes  (for  which  the  note  in  suit  was 
given),  were  discounted  on  the  credit  of  her  separate  estate  and  for 
her  benefit 

This  brings  the  case  directly  within  one  of  the  alternatives  of  the 
rule  in  equity,  as  settled  by  the  authorities  above  cited. 

The  complaint  in  the  case  contains  averments  sufficient  to  uphold 
a  judgment  in  the  nature  of  the  equitable  decree  rendered  in  the 
several  suits  in  chancery  above  referred  to;  and  it  is  settled  that, 
under  our  present  system,  the  party  is  not  to  be  turned  out  of  court 
because  his  prayer  for  judgment  indicates  a  conception  on  his  part 
that  his  remedy  is  a  legal  rather  than  an  equitable  one.  Phillips 
V.  Gorham,  17  N.  T.  270;  Newark  Ice  Co.  v.  North  Western  Ins,  Co.y 
23  id.  357;  Oom  JSxchange  Ins,  Oo.  v.  Babcock,  42  id.  646;  Emery 
V.  Pease,  20  id.  62 ;  Barlow  v.  Scott,  24  id.  45. 

It  may  be  added  that  the  evidence  in  this  case  showed,  and  the 
referee  has  found,  that  a  part  of  the  money  borrowed  by  defendant 
was  so  borrowed  to  pay  interest  on  mortgages  of  her  real  estate. 
This  having  been  done  on  her  separate  credit  cannot  well  be  other- 
wise held  than  to  have  been  a  debt  created  for  the  benefit  of  her 
separate  estate. 

The  finding  of  the  referee^  that  "  there  is  no  evidence  satisfactorily 
showing  that  any  of  the  specific  sums  of  money  obtained  by  the 
defendant  of  the  plaintiff  was  ever  used  for  the  benefit  of  the 
defendant's  separate  estate  "  seems  to  have  led  him  to  the  conclusion 
that  this  action  could  not  be  maintained.  The  finding  is  not  that 
in  fact  the  money  was  not  so  used,  but  that  there  is  an  absence  of 
satisfactory  evidence  of  such  fact  The  presumption  upon  the  other 
facts  found  by  the  referee,  and  from  the  testimony  as  to  what  trans- 
pired at  the  time  the  bank  account  was  opened,  is  very  strong  that 
the  money  was  used  for  her  separate  estate,  and  if  the  fact  itself 
was  very  material,  it  devolved  upon  the  defendant  to  rebut  the  pre- 
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sumption.  Gardner  v.  OardneVy  7  Paige,  112 ;  1  White  &  Tudor's 
Leading  Oases  in  Eq.  324.  Bat  we  think  the  fact  not  material 
where  it  clearly  appears  that  the  debt  was  contracted  by  the  married 
woman  as  her  individual  debt,  for  her  own  benefit,  on  the  credit  of 
her  separate  estate. 

We  think,  also,  that  there  was  sufficient  evidence  to  render  the 
defendant  liable  in  this  case  at  law,  as  a  feme  sole,  under  the  exist- 
ing statutes. 

The  statutes  provide  that  a  married  woman  may  carry  on  any 
trade  or  business  on  her  sole  and  separate  account ;  and  the  third 
section  of  the  act  of  1862,  chap.  172,  gives  to  any  married 
woman,  possessed  of  real  estate  as  her  separate  property,  the  right 
to  do  any  act,  with  reference  to  the  same,  with  like  effect  as  if  she  were 
unmarried ;  and  the  seventh  section  of  the  same  act  declares  that 
any  married  woman,  while  married,  may  sue  and  be  sued,  in  all  mat- 
ters having  relation  to  her  sole  and  separate  property,  in  the  same 
manner  as  if  she  were  sole. 

The  defendant  owned,  sa  her  separate  property,  a  place  at  or  near 
Newburgh,  of  twenty  acres.  The  referee  has  found  that  she  "  man- 
aged her  said  place  herself,  bujring  what  was  necessary  for  it,  paying 
for  such  purchases  sometimes  in  money,  sometimes  by  check  on 
plaintiff,  and  sometimes  by  her  note;"  that  she  hired  persons  to 
work  on  her  said  place,  repairing  her  house  and  grounds,  paying 
them  in  like  manner ;  and  again,  in  the  eleventh  finding,  '^  that  the 
said  place  was  wholly  managed  by  the  defendant,  and  that  such 
management  consisted  in  the  usual  superintendence  and  direction 
of  a  household,  and  of  the  out-door  farm  laborers  and  servants." 

But  he  finds  also  that  she  '^did  not  carry  on  any  trade  or  busi- 
ness during  the  period  of  her  dealings  with  plaintiff."  This  last 
finding  should  be  construed  as  intending  to  find  that  what  she  did, 
on  and  about  her  place,  was  not  a  trade  or  business  within  the 
meaning  of  the  statute. 

We  think  the  carrying  on  of  such  a  place,  if  managed  as  a  farm, 
involving  the  necessity  of  employing  and  pajring  farm  laborers, 
may  be  a  business  within  the  meaning  of  the  statute.  Farming  is 
not  only  a  business,  but  as  important  a  one  as  any  other  occupa- 
tion, and  we  should  have  no  difficulty  in  holding  that  a  married 
woman  who  carries  on  farming  is  within  the  protection  of  the 
statute,  and  subject  to  its  liabilities. 

But,  under  the  third  and  seventh  sections  of  the  act  of  1862,  a 
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married  woman  owning  real  estate  as  her  separate  property  is 
empowered  to  do  any  act  in  reference  to  it  as  if  she  were  unmar- 
ried, and  she  may  ^*  sue  and  be  sued,  in  all  matters  haying  relation 
to  her  sole  and  separate  property,"  in  the  same  manner  as  if  she 
were  sole.  If,  therefore,  she  can  carry  on  a  place  like  that  of  Mrs. 
Waddell,  employing  labor,  improving  and  cultivating  as  a  farm  or 
otherwise  her  separate  property,  it  is  not  easy  to  see  why  she  may 
not  be  sued  upon  a  note  given  to  borrow  money,  which  she  avows  is 
to  be  used  for  such  purposes,  and,  a  fortiori,  where  she  is  not  liable 
for  moneys  borrowed  to  pay  off  incumbrances  on  her  property. 

The  law  takes  off  for  her  protection  all  the  embarrassment  of  the 
married  relation  in  respect  of  separate  i*eal  estate,  and  makes  her  in 
regard  f o  it  a  feme  sole^  pro  hoc  vice,  and  it  continues  that  peculiar 
condition  in  all  matters  having  gelation  to  such  separate  property 
as  well  when  she  is  sued  as  when  she  sues.  Precking  v.  Holland,  53 
N.  Y.  422. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  event. 

Dakiblb  and  Westbbooe,  JJ.,  concurred. 

Jtidgment  reversed  and  new  trial  ordered. 


Dale  v.  Beooklyn  Oitt,  Huitteb's  Point  and  Peospbgt  Paek 

Baileoad  Gompaky,  appellant. 

Street  railroad — ir^uries  to  person — contributory  negligence,    JSvidenee. 

Defendant's  street  car  stopped  on  a  signal  from  plaintiff,  who  was  approach- 
ing across  the  other  tracks  of  the  company,  and  while  plaintiff  was  getting 
on  the  car  it  started,  palling  him  along,  with  his  hand  on  the  handle,  for 
eight  or  ten  feet,  when  he  was  struck  and  injured  by  another  car  running 
in  an  opposite  direction.  There  was  evidence  tending  to  show  an  invitation 
from  the  conductor  of  the  car  to  plaintiff  to  get  on  on  that  side.  In  an 
action  for  the  injuries,  held,  that  under  the  circumstances  it  was  not  negli- 
gence per  se  for  the  plaintiff  to  attempt  to  enter  the  car  between  the  tracks, 
but  that  it  was  a  question  for  the  jury  whether  plaintiff  was  guilty  of  con- 
tributory negligence. 

When  plaintiff  received  injuries  in  December,  for  which  an  action  was  brought 
and  the  evidence  showed  that  the  effects  of  the  injuries  remained  until  after 
the  following  April,  and  down  to  the  time  of  trial,  A«U,  that  a  physician 
who  saw  plaintiff  in  April,  might  properly  testify  as  to  plaintift*s  condition 
at  that  time. 
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Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff^ 
and  from  an  order  denying  a  new  trial  The  action  was  brought  to 
recover  for  injuries  received  by  plaintiff  in  consequence  of  alleged 
negligence  in  starting  defendant's  street  car  while  plaintiff  and  wife 
were  endeavoring  to  ^et  on  the  car.  The  opinion  states  the  facts. 
The  following  are  the  requests  to  charge  made  by  defendant's  coun- 
sel and  referred  to  in  the  opinion : 

1.  "If  the  jury  believe  the  plaintiff's  testimony,  that  when  he 
took  hold  of  car  21  the  car  started,  and  he  was  dragged,  or  had 
to  walk  eight  or  nine  feet  toward  the  car  coming  from  the  opposite 
direction,  and  that  his  wife  was  walking  either  beside  or  behind 
him  when  he  was  struck  by  car  31,  he  was  guilty  of  negligence 
which  contributed  to  the  accident,  and  the  plaintiff  cannot  recover." 

2.  "  That  it  was  negligence,  per^  se,  for  the  plaintiff  to  attempt 
to  get  on  the  car  from  between  the  tracks  under  the  circum- 
stances." 

3.  "  It  was  negligence  for  the  plaiutifl  to  be  between  the  tracks 
under  the  circumstances  of  this  case." 

4  "That  the  plaintiff,  having  attempted  to  cross  one  of  the 
tracks  and  to  get  on  the  car  from  between  the  tracks  of  the  road, 
having  voluntarily  placed  himself  in  a  dangerous  position,  was 
bound  to  look  out  for  the  car  approaching  from  the  opposite  direc- 
tion, and  it  was  negligence  for  the  plaintiff  not  to  do  so." 

5.  "That  there  is  no  evidence  of  loss  of  business  as  a  basis  for 
damages.' 


99 


John  H.  Bergen,  for  appellant 

Abbott  Brothers,  for  respondent. 

Daniels,  J.  The  case  of  Phillips  v.  Rensselaer  and  Saratoga 
B.  B.-  Co.,  49  N.  T.  177,  so  far  differs  from  the  present  one,  in  its 
leading  facts,  as  to  justify  the  application  of  a  different  principle 
to  its  decision.  There  the  plaintiff  attempted  t<»  get  upon  the  train 
while  it  was  in  motion,  and  after  failing  in  the  attempt  so  far  as 
to  be  thrown  off  the  step,  he  renewed  it,  and  persisted  in  doing 
so,  while  the  speed  was  increasing,  for  a  distance  of  about  sixty 
feet,  when  he  came  in  collision  with  an  object  so  near  the  track  as 
to  render  his  projecting  body  incapable  of  passing  it  without  injury. 
While  in  the  present  case,  if  the  evidence  of  the  plaintiff,  his 
wife  and  his  first  witness  was  reliable,  the  car  stepped  upon  the 
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street,  wd  he,  having  hold  of  the  handle^  with  one  foot  upon  the 
step,  was  either  in  the  act  of  assisting  his  wife  to  go  in,  or  aboat  to 
do  that,  when  the  car  started  again,  pulled  him  along,  with  his 
hand  still  on  the  handle,  for  eight  or  ten  feet,  when  he  was  struck 
and  injured  by  another  car  approaching  from  the  opposite  direction. 

The  occurrence  took  pla<)e  upon  a  stormy  evening,  about  as  the 
night  had  set  in.  And  it  wa£  claimed  that  the  car  had  stopped, 
upon  a  signal  being  given  by  the  plaintiff  and  his  first  witness,  to 
allow  himself  and  wife  to  approach  and  enter  it  from  that  side  of 
the' track. 

The  evidence  given  by  the  driver  and  conductor  of  this  car,  and 
the  driver  of  the  other  car,  was  directly  in  conflict  with  that  given 
by  and  on  the  part  of  the  plaintiff,  but  there  was  no  such  prepon- 
derance either  way  as  to  prevent  the  question,  as  to  what  the  truth 
really  was,  being  a  proper  one  for  the  consideration  and  decision  of 
the  jury. 

If  they  believed  the  relation  of  the  facts  given  by  the  plaintiff 
and  his  witnesses  to  be  correct,  as  it  certainly  must  be  assumed  that 
they  did,  from  the  verdict  being  in  his  favor,  then  there  was  gross 
negligence  on  the  part  of  the  driver  and  conductor  of  the  car  he 
and  his  wife  were  about  to  enter,  in  starting  it  in  motion  again 
after  it  had  been  stopped  for  that  purpose,  before  that  could  safely 
be  accomplished.  And  if  the  plaintiff  and  his  wife  were  upon  that 
side  of  the  car,  upon  the  invitation  to  be  implied  from  the  conduc- 
tor's stopping  the  car  and  opening  the  door  upon  that  side  for  the 
purpose  of  having  them  enter  it  in  that  way,  then  he  was  not  neces- 
sarily negligent  in  attempting  to  do  so. 

These  were  facts  which  the  jury  could  very  properly  find  in  his 
favor  from  the  evidence,  and  for  that  reason  a  nonsuit  would  have 
been  improper. 

The  accident  happened  on  the  23d  day  of  December,  and 
the  evidence  of  the  plaintiff  and  his  wife  tended  to  show  that 
he  was  severely  injVired  by  means  of  the  concussion,  and  that  his 
injuries  continued  to  exist  at  the  time  of  the  trial.  It  was,  there- 
f<M:e,  not  improper  for  the  court  to  allow  a  physician,  who  saw  the 
plaintiff  in  the  following  April,  to  testify  as  to  what  his  condition 
was  at  that  time. 

No  evidence  was  given,  nor  offered,  to  prove  that  the  diagram 
presented  to  the  witness  correctly  represented  the  locality,  condition 
of  the  railroad  tracks,  or  the  situation  of  the  cars,  at  the  time  of 
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the  accident,  and  for  that  reason  there  was  no  error  in  excluding  it 
from  the  consideration  of  the  witness  to  whom  it  was  exhibited. 

From  the  statement,  already  made,  of  the  facts,  which  the  evi- 
dence on  the  part  of  the  plaintiff  tended  to  establish,  it  is  quite 
clear  that  the  court  could  not  lawfully  have  charged  the  first  three 
propositions  submitted  for  that  purpose  on  the  part  of  the  defend- 
ant, for  they  substantially  required  the  court  to  hold  that  it  was 
negligent  for  the  plaintiff  to  approach  and  attempt  to  enter  the  car 
on  the  side  between  the  tracks.  This,  under  the  circumstances,  it 
was  not  the  province  of  the  court  to  decide,  but  for  the  jury,  to 
which  it  was  submitted  as  favorably  as  the  defendant  had  any  right 
to  require  that  it  should  be. 

The  fifth  proposition  could  not  have  been  correctly  charged, 
because  there  was  evidence  that  the  plaintiff  had  been  prevented 
from  attending  to  his  business  by  the  injuries  produced  by  the  col- 
lision. 

By  the  fourth  proposition,  the  court  was  asked  to  charge  that 
the  plaintiff,  having  voluntarily  placed  himself  in  a  dangerous 
position,  was  bound  to  look  out  for  the  car  approaching  from  the 
opposite  direction,  and  it  was  negligence  for  him  not  to  do  so. 
This  could  not  properly  be  held,  if,  as  he  stated,  he  was  substantially 
there  by  the  invitation  of  the  conductor,  which  might  be  implied 
from  the  circumstances  that  the  car  had  stopped  for  him  and  his 
wife  to  enter  it  from  that  side,  and  the  door  had  been  opened  for. 
them  to  do  so.  The  jury  had  the  right,  under  the  evidence,  to  find 
those  facts  in  the  plaintiff's  favor,  and,  if  they  did  so,  he  could 
assume  that  the  conductor  had  concluded  that  the  car  could  be 
safely  entered  in  that  way. 

These  circumstances  carried  an  assurance  with  them  that  a  proper 

opportunity  existed  for  the  plaintiff  and  his  wife  to  enter  the  car  at 

that  time,  on  that  side,  without  danger  from  another  approaching  in 

the  other  direction ;  and  if  the  plaintiff's  evidence  was  reliable,  this 

was  true,  for  both  himself  and  wife  could  have  safely  entered  the 

car  before  any  danger  existed  from  the  other,  if  they  had  not  been 

prevented  from  doing  so  by  its  being  improperly  set  in  motion 

again  before  that  could  be  accomplished.     TJpon  this  subject  the 

court  charged  as  favorably  for  the  defendant  as  it  could  reasonably 

be  required  to  do.     For  the  jury  were  directed  that  it  would  be 

negligence  for  the  plaintiff  to  attempt  to  enter  the  car  between  the 

tracks,  unless  he  was  substantially  invited  to  do  so  by  the  acts  of 
Vol.  Ill,  N.  Y.  Rbp.  -  87 
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the  condactor;  and  that  such  negligence  would  defeat  his  claim 
to  recover  damages  for  the  injury  received  hy  him.  This  seems  to 
be  all  that  the  defendant  had  any  right  to  insist  upon/ concerning 
this  portion  of  the  case. 

The  jury  had  the  right,  from  the  evidence  given,  to  conclude  that 
the  plaintiff's  injuries  were  severe  and  probably  permanent  And 
as  they  must  be  presumed  to  have  done  so  from  the  verdict  which 
they  rendered,  the  sum  of  $2,500,  the  amount  of  it  was  not  dispro- 
portioned  to  the  damages  probably  sustained  by  the  plaintiff. 

There  is  nothing  in  the  case  from  which  the  verdict  can  be  held 
to  be  excessive.  Walker  v.  JSrie  Railway  Co.,  63  Barb.  260.  There 
are  no  other  respects  in  which  the  defendant  claims  the  case  to  have 
been  erroneously  disposed  of  at  the  trial. 

The  judgment  and  the  order  denying  a  new  trial  should  there- 
fore be  affirmed,  with  costs. 

Wbstbbook,  J.,  and  Davis,  P.  J.,  concurred. 

Judgmmt  affirmed. 


MoOoMBiE  et  ah  v.  Spader  et  al.y  appellants. 

Warehou9eman — receipt  of — ^ect  of  where  goods  are  not  in  store — transfer 

of— Laws  1858,  chap,  ^SiQ— Evidence. 

Plaintifffl  sold  flour  to  H.,  a  fraudalent  parchaaer,  but  before  any  action  was 
taken  for  the  disaffirmance  of  the  sale,  the  flour  was  delivered  to  defendant, 
as  warehouseman.  Defendant,  before  all  the  flour  had  been  received,  issued 
a  receipt,  stating  that  he  held  the  flour  for  T.  &  B.,  and  H.  transferred  the 
receipt  to  T.  &  B.,  who  made  advances  thereon  without  notice  of  H's  fraud. 
In  an  action  by  plaintiffs  to  recover  possession  of  the  flour  from  defendant, 
held,  that  the  receipt  was  good,  and  conveyed  title  to  T.  and  B.,  so  far  as  it 
represented  the  flour  actually  in  store  at  the  time  It  was  issued,  but  no 
further.  In  such  an  action  upon  the  question  whether  defendant  issued  the 
receipt  before  all  the  flour  was  in  store,  evidence  is  inadmissible  to  show  that 
defendant  had,  upon  another  occasion,  given  a  receipt  for  other  flour  before 
it  was  received  at  his  warehouse. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiffs, and  from  an  order  denying  a  new  triaL 

Andrew  Boardman,  for  appellant. 

A.  J,  Vanderpooly  for  respondents. 
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Daniels,  J.  This  action  was  broDght  to  recover  possession  of 
264  barrels  of  flonr,  sold  and  delivered  by  the  plaintiffs  to  Walter  S. 
Hicks  on  the  8th  of  May,  1860,  and  detained  from  them  by  the 
defendant.  Evidence  was  given  tending  to  show  that  the  sale  was 
procured  by  the  fraud  of  the  purchaser;  but  before  any  action  was 
taken  by  the  plaintiffs  for  its  disafiirmance,  the  flour  was  delivered 
to  the  defendant,  as  a  warehouseman,  who  issued  a  receipt,  stating 
that  he  had  received  it  in  store,  and  held  it  for  account  and  risk, 
and  subject  to  the  order  of  Thomas  &  Benham. 

The  flour  was  delivered  to  him  on  the  9th  day  of  May,  1860,  and 
the  receipt  was  issued  that  day.  During  the  same  day,  Hicks  trans- 
ferred the  receipt  to  Thomas  &  Benham,  and  received  from  them, 
by  their  check  paid  that  day,  an  advance  of  t4  per  barrel  upon  214 
barrels  of  the  flour,  and  t6  per  barrel  on  the  other  50  barrels. 

The  evidence  tended  to  show  that  the  flour  was  delivered  at  the 
defendant's  warehouse  before  the  hour  of  three  o'clock  in  the  after- 
noon,  and  that  the  advance  was  made  upon  the  receipt  by  Thomas 
&  Benham  sometime  before  noon ;  but  the  defendant  testified  that 
he  did  not  give  the  receipt  until  the  flour  was  received.  If  he  was 
right  in  that  statement,  then  the  transaction,  so  far  as  himself  and 
the  persons  making  the  advance  upon  the  receipt  were  concerned, 
seems  to  be  legal  and  regular.  Whether  he  was  or  not,  under  the 
evidence,  was  a  question  of  fact  for  the  jury  to  decide.  Upon  this 
subject  the  plaintiffs  were  allowed  to  show,  by  one  of  the  witnesses, 
that  the  defendant,  upon  another  occasion,  had  given  a  receipt  for 
other  flour  before  it  was  received  at  his  warehouse.  Before  this  evi- 
dence was  given,  the  defendant  objected  to  its  reception,  and  excepted 
to  the  ruling  allowing  it  to  be  given.  As  that  transaction  had  no 
possible  connection  with  the  one  in  controversy,  it  could  not  prop- 
erly tend  to  prove  the  fact  that  the  receipt,  on  which  the  advance 
was  made,  was  issued  before  the  flour  was  in  the  warehouse.  And 
yet  it  is  manifest  that  the  jury  would  be  very  likely  to  use  it  for  that 
purpose;  they  would  be  disposed  to  infer  from  it  that  the  defendant 
was  in  the  habit  of  carelessly  issuing  receipts  in  that  manner,  and 
that  he,  therefore,  probably  did  so  in  the  instance  in  suit  This 
would  directly  prejudice  the  defendant  in  his  defense,  when  really 
it  could  not  strictly  be  used  for  any  such  purpose. 

The  evidence  was  clearly  improper,  and  a  general  objection  was 
sufficient  to  present  the  point  based  upon  the  ruling  admitting  it. 
Merritt  v.  Seaman^  6  N.  T.  168.    And,  as  the  evidence  had  some 
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bearing  upon  one  of  the  points  in  issae,  the  ruling  admitting  it 
cannot  be  disregarded.     Worrall  v.  Parmelee,  1  N.  Y.  519,  521. 

In  any  view  taken  of  the  eyidence,  some  of  the  floor  mnst  have 
been  received  at  the  defendant's  warehouse  at  the  time  when  the 
money  was  advanced  to  Hicks,  upon  the  transfer  by  him  of  the 
receipt  to  Thomas  &  Benham.  If  the  defendant's  evidence  was 
true  it  was  all  there ;  and  yet  the  court  held  that,  if  the  receipt 
was  issued  by  the  defendant  before  all  the  flour  was  received  at  his 
warehouse,  the  defendant  could  not  hold  it  for  the  persons  making 
the  advance  upon  it,  even  if  they  made  it  upon  the  credit  of  the 
receipt,  without  notice  of  the  purchaser's  fraud,  or  notice  or  knowl- 
edge of  any  fact  or  circumstances  which  ought  to  have  put  them  on 
their  guard  as  men  of  ordinary  prudence.  Under  this  ruling,  even 
if  every  barrel  of  the  flour  was  in  the  warehouse  before  the  advance 
was  made  upon  the  receipt,  and  the  person  making  it  acted  in  the 
most  perfect  good  faith,  they  could  not  hold  the  flour  as  security 
for  the  advance. 

The  court  also  held  that  the  receipt  was  void,  if  issued  prior  to 
the  whole  of  the  flour  being  actually  received  in  store  or  on  the 
defendant's  premises,  and  that  he  could  not  justify  the  detention  of 
the  property  under  it,  even  though  Thomas  &  Benham  made  an 
advance  on  its  security.  If  the  receipt  was  issued  as  this  propo- 
sition contemplated  it  might  have  been,  there  can  be  no  doubt  but 
that  the  defendant  was  guilty  of  a  crime  in  issuing  it  under  the 
statute  forbidding  that  to  be  done,  where  the  property  men- 
tioned in  it  shall  not  be  at  the  time  in  store.  Laws  1858,  ch.  326 ; 
3  N.  Y.  Stai  at  Large,  667. 

The  object  of  this  statute  was  to  prevent  the  issuing  of  such 
instruments  before  the  property  was  received,  in  order  to  protect 
persons  dealing  with  them  in  good  faith,  and  confiding  in  the  truth 
of  their  statement,  from  loss ;  and  it  should  be  so  applied  as  to  cor- 
I'ect  that  abuse,  as  far  as  that  can  practically  be  done.  It  was  no 
part  of  its  purpose  to  increase  the  jeopardy  of  innocent  dealers  in 
personal  property.  And  that  would  very  clearly  be  done  by  holding 
the  receipt  ineffectual  because  the  property  was  not  all  in  store  at 
the  time  when  it  was  issued. 

Receipts  of  this  description  are  treated  in  commercial  trans- 
actions as  the  representatives  of  the  property  mentioned  in  them, 
and  are  dealth  with,  under  the  sanction  of  the  law,  as  muniments  I 

of  title.    They  are  substitutes  for  the  property,  affording  important 
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facilities  for  its  transfer,  either  absolutely  or  by  i^ay  of  security. 
And  the  statute  was  enacted  for  the  purpose  of  increasing,  instead 
of  diminishing  the  security  of  persons  dealing  in  property  by  means 
of  them.  It  should  be  so  construed  as  to  promote  that  end.  But 
that  would  not  be  done  by  holding  them  void  because  the  property 
was  not  all  received  when  they  were  issued. 

As  between  the  maker  and  the  person  receiving  such  a  receipt, 
knowing  its  unlawful  character,  it  would  undoubtedly  be  entirely 
inoperative  as  long  as  that  state  of  things  continued.  But  to  extend 
that  consequence  so  far  as  to  defeat  the  rights  of  an  innocent  pur- 
chaser, after  the  property  wholly  or  partially  had  been  put  in  store 
under  it,  would  be  characterized  by  a  degree  of  harshness  which  the 
statute  has  nowhere  required  to  be  applied. 

A  pei*son  who,  in  good  faith,  became  the  purchaser  of  such  a 
receipt,  either  absolutely  or  by  way  of  security  for  a  valuable  con- 
sideration advanced  upon  the  faith  of  it,  was  always  protected 
before  the  enactment  of  the  statute,  when  it  truly  represented  the 
property  mentioned  in  it,  against  a  claim  of  title  like  that  relied 
upon  by  the  present  plaintiffs. 

That  protection  resulted  from  the  fact  that  the  property  was  actu- 
ally, at  the  time  of  the  transfer,  in  store,  as  the  receipts  stated  it 
to  be.  Wilkes  v.  Ferris,  5  Johns.  336;  Gibson  v.  Stevens,  8  How. 
(U.  S.)  384,  399 ;  3  E.  S.  (5th  ed.)  76,  §  3 ;  Cartwright  v.  Wih 
merding,  24  N.  Y.  621 ;  City  Bank  v.  Rome,  etc.,  R.  R.  Co.,  44  id. 
136.  And  it  i*easonably  resulted  from  the  circumstances  that,  by 
the  storage  of  the  property  and  the  receipt  issued  for  it,  the  person 
having  title  to  the  latter  could,  by  means  of  it,  dispose  of  the 
former  precisely  the  same  as  if  the  property  itself  were  manually 
passed  over  to  the  person  buying  or  making  advances  upon  it  The 
ability  was  thereby  secured  of  selling  or  hypothecating  the  property 
simply  by  transferring  the  receipt  And  all  that  was  required  for 
that  purpose  was  that  the  person  proposing  to  dispose  of  the  receipt 
had,  at  the  time,  the  property  in  store  according  to  its  terms,  with 
the  legal  authority  to  transfer  the  title  to  it 

It  was  simply  a  substituted  mode  of  selling  property  which  the 
vendor  had  the  right  to  dispose  of.  And  the  power  to  do  it  existed, 
if  the  property  was  in  store,  with  the  right  to  transfer  the  title  at 
the  time  of  the  sale ;  under  those  circumstances  the  seller  could 
dispose  of  it  either  by  delivering  the  property  over  under  the  terms 
of  his  sale  or  by  constructively  doing  it  by  transferring  the  receipt 


694  FIBST  DEPARTMENT, 

McCombie  v.  Spader. 

In  either  case  it  would  be  the  fact  that  he  had  the  property  in 
store  at  the  time  he  proposed  to  dispose  of  it,  that  would  enable 
him  to  render  the  sale  complete  either  by  delivery  in  fact  or  by  a 
transfer  of  the  receipt  as  representing  it  And  that  would  be  ex- 
actly the  same  whether  it  was  issued  before  the  property  was  all  in 
store  or  afterward,  provided  that  afiEected  by  the  sale  was  there  at 
the  time  of  making  it  No  reason  existed  requiring  any  change  in 
this  mode  of  selling  property  when  the  statute  was  passed,  and  it 
contains  nothing  appearing  to  have  been  intended  to  produce  any 
change  in  it 

The  object  which  the  legislature  seems  to  have  designed  to  ac- 
complish, by  its  enactment,  was  to  render  it  more  certain  than  it 
previously  had  been,  that  the  receipt  should  represent  the  property 
offered  for  sale,  or  by  way  of  security  for  advances,  at  the  time  when 
the  party  proposed  to  make  such  a  disposition  of  it.  And  no  good 
reason  appears  for  making  any  distinction  in  this  respect  between 
transactions  occurring  before  and  since  the  statute.  The  receipt 
still  continues  in  the  same  manner  to  represent  the  property,  if  the 
party  has  it  in  store  when  he  proposes  to  dispose  of  it,  and  the  effect 
of  the  transfer  of  it  is  the  same  as  a  constructive  delivery  of  such 
property  as  may  at  the  time  be  represented  by  it  And  the  appear- 
ances inducing  the  confidence  of  the  party  proposing  to  act  upon 
it,  and  the  reasons  requiring  him  to  he  protected,  are  in  no  sense 
changed  by  any  thing  which  the  statute  contains. 

At  the  time  when  the  advances  were  made  to  Hicks  upon  this 
receipt,  it  not  only  professed  to  represent  property  in  store,  but  to  a 
certain  extent,  at  least,  that  representation  was  true,  for  some  of 
the  flour  was  then  at  the  defendant's  warehouse;  and  so  far,  but  no 
farther  than  that,  it  entitled  the  persons  to  protection  who  made 
the  advances,  provided  they  did  so  without  notice  of  any  fact  cal- 
culated to  awaken  suspicion  of  the  existence  of  the  plaintiffs' 
rights. 

A  fraudulent  purchaser  of  another's  property  may  transfer  a  good 
title  to  it  to  a  bona  fide  purchaser,  for  value,  where  the  purchase  is 
made  before  the  seller  has  taken  any  step  to  disaffirm  the  sale  on 
account  of  the  fraud.  And  the  sale  may  be  rendered  as  effectual 
by  properly  passing  to  the  purchaser  the  legal  evidence  of  title  and 
possession,  as  by  actually  handing  over  the  articles  themselves  which 
may  be  the  subject  of  it.  * 

This  principle  includes  all  transactions  affecting  the  title  to  per- 
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bonal  property,  whether  it  be  absolutely  transferred  or  only  by  way 
of  security  for  advances  made  upon  it.  The  effect  is  the  same, 
whether  the  transfer  is  completed  by  passing  the  articles  sold  from 
hand  to  hand,  or  by  a  delivery  of  the  document  representing  it, 
which  the  law  has  sanctioned  as  constructively  doing  the  same  thing. 
Either,  in  a  case  like  the  present  one,  is  sufficient  to  bring  the  trans- 
action within  the  salutary  rule  so  frequently  repeated  and  applied, 
that  where  a  loss  must  be  sustained  by  one  of  two  innocent  persons 
on  account  of  the  fraud  or  misconduct  of  another,  it  must  be  borne 
by  the  one  who  supplied  him  with  the  means  and  abilityof  pro- 
ducing it.  Crocker  v.  Crockery  31 JS".  Y.  507 ;  Hawles  v.  Deshler,  3 
Keyes,  572. 

The  judgment  and  order  denying  the  motion  for  a  new  trial 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Davis,  P.  J,,  and  Lawbekob,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


BoABDMAN  V.  Oaillabd  et  al,  appellants. 

Jcint-owMTS  of  injured  property — rigM   to  insurance  dividend — Ouetom  — 

Beeeipt  in  fuU. 

Plaintiff  owned  f oar-fifths  of  a  Bteamer  and  defendants  owned  one-fifth.  De- 
fendants procured  an  insurance  on  the  vessel  in  their  own  name,  plaintiff 
paying  four-fifths  of  the  premium.  Defendants  received  certain  insurance 
dividends.    HM,  that  plaintiff  was  entitled  to  four-fifths  thereof. 

Proof  of  knowledge  of  a  custom,  or  of  facts  from  which  it  may  be  fairly 
inferred,  is  ordinarily  essential  to  charge  a  person  with  the  consequences  of 
the  custom. 

A  receipt  in  full  of  all  demands  was  set  up  as  a  defense  to  a  claim  existing  at 
the  time  the  receipt  was  given.  The  signer  of  the  receipt  testified  that  he 
did  not  read  the  receipt,  and  intended  only  to  give  a  receipt  for  the  amount 
actually  received.  From  all  the  evidence  on  the  point  the  referee  found  that 
the  amount  was  not  received  in  full  of  aU  demands.  HM,  tliht  the  court  on 
appeal  would  not  disturb  the  finding. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.    The  action  was  brought  to  recover  the  proceeds 
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of  scrip  dividends  on  insurance  premiums.    The  opinion  states  the 
case.    The  receipt  referred  to  was  in  the  following  form : 

"  Beceivedf  New  York,  12th  Noyember,  1867,  from  Messrs.  Aymar 
ft  Oa,  seyentj-six  dollars  and  thirty-five  cents,  to  close  account,  my 
interest  in  steamer  'Mary  A.  Boardman/  and  in  full  of  all  demands 
of  mine  against  Messrs.  Aymar  ft  Go. 

(Signed)  '<  William  Boabdmak." 

G,  Bk  Foster,  for  appellants. 
B.  jET.  Bmn,  for  respondent. 

Dabibls,  J.  The  plaintiff  and  the  defendants,  who  constituted 
the  firm  of  Aymar  ft  Go.,  were  the  owners  of  the  steamer  called 
Mary  A«  Boardman  from  the  time  when  she  was  built,  in  1862, 
until  August,  1864,  when  she  was  sold.  The  title  was  in  the  defend- 
ant, Joseph  Oaillard,  Jr.,  as  security  for  advances  made  by  his  firm 
in  building  her.  It  was  so  held  for  the  benefit  of  the  plaintiff  and 
defendants,  he  owning  four-fifths  and  they  the  remaining  one-fifth ; 
she  was  managed  by  the  firm  of  Aymar  ft  Go.,  in  which  the  plaintiff 
was  not  interested.  While  she  was  so  owned  and  managed,  she  was 
insured  by  the  firm  in  the  Atlantic  and  Sun  Mutual  Insurance 
Companies.  These  companies  transacted  their  business  on  what  is 
known  as  the  mutual  plan,  which  was  so  arranged  and  carried  on 
as  to  allow  the  persons  insured  by  them  to  participate  in  the  profits 
of  the  business  of  the  companies.  Under  that  arrangement,  the 
firm  received  from  these  companies,  for  the  years  1862, 1863  and 
1864,  certificates  called  scrip,  entitling  them  to  certain  amounts,  as 
their  portion  of  the  earnings  or  the  profits  of  the  business  done  in 
those  years.  The  insurances,  on  account  of  which  these  certificates 
were  issued  and  received,  were  all  effected  for  the  benefit  of  the 
plaintiff  as  well  as  the  defendants,  and  four-fifths  of  the  premiums 
paid  for  them,  were  charged  over  by  the  defendants  to  him,  and 
allowed  by  him  in  the  settlement  of  their  accounts;  in  effect, 
therefore,  four-fifths  of  their  amount  resulted  from  the  insurance 
of  his  interest  in  the  steamer,  and  the  premiums  paid  by  the  firm 
and  re-imbursed  to  it  by  him.  And  that  proportion  of  the  certificates 
or  scrip  was,  for  that  reason,  as  much  his  property  as  it  would 
have  been  if  the  insurance  to  that  extent  had  been  effected  in  his 
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name.  If  a  loss  had  happened  during  the  continuance  of  either 
insurance,  no  person  would  deny  the  plaintiff's  right  to  four- 
fifths  of  the  entire  amount  paid  in  satisfaction  of  the  claim  under  it, 
and  yet  that  would  be  no  more  directly  the  result  of  the  premium 
paid  by  him  for  the  insurance,  than  the  certificates  or  scrip  issued 
on  account  of  its  proportionate'  part  of  the  profits  or  surplus  earn- 
ings of  the  company.  In  reality,  the  amount  returned,  by  force  of 
the  scrip  or  certificates,  is  so  much  more  premium  paid  than  the 
sum  for  which,  under  the  circumstances  afterward  occurring,  it  ap- 
pears the  insurance  should  have  been  made.  In  substance,  it  is  a 
rebate  of  the  premium  paid  for  the  insurance,  and  it  as  completely 
and  equitably  belongs  to  the  person  whose  interest,  at  his  expense, 
is  insured,  as  the  money  did,  which  he  paid  for  the  purpose  of  hay- 
ing the  insurance  made.  If  he  had  paid  a  certain  sum  to  an  agent 
for  the  purpose  of  procuring  a  policy  for  him  upon  his  interest  in 
the  ship,  and  it  had  been  effected  for  less  than  the  amount,  the  dif- 
ference would,  beyond  controversy,  be  the  property  of  the  principal, 
and  his  rights,  in  this  respect,  cannot  be  changed  by  the  circum- 
stance that  the  money  actually  went  into  the  hands  of  the  insurance 
company,  under  an  implied  understanding  that  the  portion,  not  re- 
quired to  pay  the  premium  earned,  should  be  returned  to  the  per- 
son effecting  the  insurance.  So  far  as  the  firm  of  Aymar  &  Go. 
acted  for  the  plaintiff  in  insuring  his  interest  in  the  steamer,  they 
did  so  as  his  agents ;  and  under  the  well-settled  principles  applicable 
to  that  relation,  he  was  entitled  to  the  benefits,  advantages  and 
profits  of  the  act  they  performed  in  his  behalf.  Minnesota  Cent. 
R.  R.  Co.  V.  Moraan,  52  Barb.  217. 

There  is  nothing  in  the  action  of  the  chamber  of  commerce,  as  it 
is  shown  in  the  case,  in  confiict  with  the  existence  of  this  right 
The  conclusion  of  the  committee,  to  which  the  subject  was  referred, 
and  which  was  afterward  adopted,  was,  that  *^  the  parties  here  who 
effect  the  insurance  are  entitled  to  the  stock  certificates.''  In  the 
present  case,  the  plaintiff  was  the  real  person  who  effected  the  in- 
surance made  on  his  four-fifths  of  the  steamer ;  it  was  done  for  his 
sole  and  exclusive  protection  and  benefit,  through  the  action  of  his 
agents,  and  at  his  expense,  and  they  paid  so  much  more  for  it  than 
the  companies  proved  entitled  to  receive,  as  they  agreed  to  refund 
by  means  of  the  certificates  or  scrip,  issued  on  account  of  subsequent 
surplus  profits  or  earnings. 

But  as  the  action  of  the  chamber  of  commerce  cannot  be  allowed 
Vol.  Ill,  N.  Y.Kkp.  — 88 
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the  effect  of  law,  regarding  the  rights, of  parties  in  legal  contro- 
yersies,  it  woald  not  change  the  case,  even  if  the  construction  already 
mentioned  could  not  appropriately  be  given  to  the  conclusion  men- 
tioned in  the  report  of  the  committee.  The  legal  rights  of  parties  to 
property  cannot  be  divested  or  changed  by  any  such  action.  These 
rights,  in  this  case,  result  by  operation  of  law  from  the  relations 
existing  between  the  parties,  and  the  means  through  which  the  in- 
surance upon  the  plaintiff's  interest  in  the  property  was  effected, 
and  no  custom  can  be  allowed,  as  valid,  which  would  deprive  the 
partyf  entitled  to  it,  of  the  protection  secured  by  well-settled  legal 
principles.  If  it  could,  the  law  would  be  chargeable  with  the  pal- 
pable absurdity  of  providing  the  means  for  its  own  subversion. 
Beyoud  that,  there  was  no  evidence  in  the  case,  which,  in  any  view, 
could  render  such  a  custom,  even  if  it  existed,  obligatory  upon  the 
plaintiff,  for  he  was  not  shown  to  have  any  knowledge  of  its  exist- 
ence ;  and  proof  of  such  knowledge,  or  of  facts  from  which  it  may 
be  fairly  inferred,  is  ordinarily  essential  to  the  establishment  of  a 
valid  custom.  Ripley  v.  JStna  Ins,  Co.,  30  N.  Y.  136, 160;  Duguid 
V.  Edwards,  50  Barb.  288 ;  Wadley  v.  Davis,  63  id.  500 ;  Read  v. 
Delaware  <&  Hudson  Caned  Co,,  3  Lans.  213 ;  Biggins  v.  Moore,  34 
N.  Y.  417. 

The  proof  showed  that  Aymar  &  Co.,  from  time  to  time,  rendered 
accounts  to  the  plaintiff,  showing  their  receipts  and  disbursements 
in  the  management  of  the  steamer,  and  the  premiums  paid  on  the 
plaintiff's  account  for  insuring  his  interest;  but,  as  they  contained 
nothing  whatever  in  reference  to  the  certificates  or  scrip  received, 
they  present  no  obstacle  in  the  way  of  maintaining  the  present 
action  for  his  proportion  of  their  proceeds,  even  though  he  failed  to 
object  to  the  accounts  and  afterward  settled  them.  There  was 
nothing  on  the  face  of  the  accounts  rendered,  from  which  he  could 
infer  that  the  firm  intended  to  claim  his  proportion  of  such  pro- 
ceeds, and  he  could  not  therefore  be  reasonably  expected  to  object 
to  their  omission  to  credit  him  with  it ;  besides  that,  his  own  evi- 
dence as  a  witness,  which  was  acted  on  as  credible  by  the  referee, 
was,  that  he  did  not  know  that  any  thing  had  been  realized  from 
the  certificates  or  scrip  when  the  accounts  rendered  were  settled, 
and  if  he  had,  that  would  not  have  precluded  him  from  proving  a 
mistake  or  misapprehension  as  to  the  facts,  on  his  part,  as  to  that 
subject  Hutchinson  v.  Market  Bank  of  Troy,  48  Barb.  302,  324  ; 
Mclntyre  v.  Warren,  3  Eeyes,  186.     The  proof  in  this  case  was 
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Bnfficient  to  bring  the  plaintiff's  cJaim  within  the  rule  supported  by 
these  authorities. 

And  after  these  accounts  had  been  rendered  and  settled,  and 
after  the  proceeds  of  the  certificates  or  scrip  had  been  received  by 
the  firm  of  Aymar  &  Go.,  the  plaintiff  received  $76.35,  as  the 
balance  then  due  him,  out  of  the  earnings  and  management  of 
the  steamer;  the  receipt  then  given  by  him,  declared  the  amount 
paid  to  close  the  account  of  his  interest  in  the  steamer  Mary  A. 
Boardman,  and  to  be  in  full  of  all  demands  against  Aymar  &  Co. 

At  the  time  when  that  payment  was  made,  the  plaintiff  testified 
that  no  settlement  was  made,  and  that  all  which  was  designed  to  be 
receipted  for,  was  the  amount  of  money  he  received ;  that  he  did 
not  read  the  receipt,  and  could  not  do  so  without  his  glasses  ;  when, 
on  the  other  hand,  the  clerk  of  the  firm,  who  made  the  payment 
and  took  the  receipt,  testified  that  it  was  paid  as  the  last  amount 
the  plaintiff  was  entitled  to  on  account  of  his  interest  in  the 
steamer.  Under  this  state  of  the  evidence,  the  question,  whether 
the  amount  paid  was  received  in  full  by  the  plaintiff,  was  one  of 
fact,  and  as  the  referee  has  found  upon  it  against  the  defendants,  his 
conclusion  must  be  adopted  as  final,  for  no  such  preponderance 
existed  upon  the  subject,  either  way,  as  would  justify  this  court  in 
holding  that  conclusion  to  be  erroneous. 

It  must  be  assumed,  in  conformity  with  this  finding,  that  the 
amount  paid  was  simply  received  as  so  much  then  appearing  to  be 
due  to  the  plaintiff  from  the  defendants,  having  no  effect  whatever 
upon  any  other  legal  demand  which  might  be  shown  to  exist  against 
them  in  his  favor ;  accordingly,  there  was  nothing  in  what  then 
transpired,  which  should  prevent  the  plaintiff  from  maintaining 
his  present  demand ;  and  the  statement  in  the  receipt,  subscribed 
by  him,  that  he  received  the  amount  paid,  in  full,  did  not  exclude 
proof,  showing  that  such  was  not  the  fact  What  the  receipt  con- 
tained on  this  subject  was,  in  no  just  sense,  a  contract ;  it  was  a 
simple  declaration,  at  the  most,  that  the  amount  paid  was  received 
in  full  of  all  demands,  and  that  has  always  been  liable  to  explana- 
tion and  contradiction,  where  it  may  be  shown  to  be  inconsistent 
with  the  truth  and  the  settled  rights  of  either  party  to  the  contro- 
yersy  involving  it  Byan  v.  Ward,  48  N.  Y.  204.  The  referee 
found  that  certificates  or  scrip  were  received  by  Aymar  &  Co.,  on 
account  of  the  insurance  of  the  steamer  in  the  Sun  Mutual  Ins. 
Co.,  to  the  amount  of  $2,520 ;  but  the  evidence  of  the  secretary. 
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who  was  sworn  and  examined  as  a  witness  on  the  plaintiffs  behalf, 
showed  that  it  was  all  canoeled  without  any  thing  being  paid  upon 
it  by  the  company.  The  only  profit  which  the  firm  derived  from  it 
was  secured  by  means  of  its  sale,  made  in  April,  1866,  at  a  discount 
ranging  from  twenty  to  thirty-seven  per  cent  This  large  discount 
was  not  made  good  by  the  interest  of  six  per  cent,  and  the  dividend 
of  one  and  one-half  jper  cent  which  the  company  paid  upon  it ; 
neither  did  those  payments,  and  the  excess  in  the  gross  amount  of 
the  certificates  or  scrip  received  over  the  amount  allowed  by  the 
referee,  so  far  increase  the  proceeds,  as  to  equal  the  amount  allowed 
for  them  by  the  learned  referee.  What  that  precise  amount  should 
be,  under  the  evidence,  it  is  not  necessary  to  determine ;  for  the 
defendants,  by  their  answer,  have  admitted  that  they  received  scrip 
from  both  the  insurance  companies  insuring  the  steamer,  on  which 
they  realized  the  sum  of  $8,788.69,  and  that,  certainly,  is  as  much 
as  the  evidence  warranted  the  referee  in  concluding  that  they  had 
received;  four-fifbhs  of  that,  amounting  to  the  sum  of  $7,030.92, 
the  plaintiff  was  certainly  entitled  to  recover,  which  is  $42.66  less 
than  the  amount  allowed  him.  As  the  defendants,  upon  their  own 
admission,  are  liable  under  the  evidence  relating  to  the  other  sub- 
jects, considered  to  this  extent,  there  can  be  no  necessity  for  exam- 
ining the  objections  taken  during  the  trial,  as  to  the  exclusion  or 
admission  of  evidence ;  neither  can  it  be  proper  to  consider  the  vast 
multitude  of  exceptions  taken  by  the  defendants  to  the  referee's 
refusal  to  find  on  the  specific  matters  submitted  to  him,  for  no 
question  can  be  presented  by  exceptions  of  that  description.  Rogers 
V.  Wheeler,  62  N.  Y.  262.  The  only  error  in  the  case,  at  all  preju- 
dicial to  the  defendants,  is  that  relating  to  the  amount  allowed,  and 
to  correct  that,  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event,  unless  the  plaintiff,  within 
twenty  days  after  notice  of  the  decision,  stipulate  to  deduct  $42.66, 
with  interest  from  the  16th  of  April,  1866,  from  the  amount  of 
the  judgment.  In  the  event  of  making  such  stipulation,  the  judg- 
ment, as  so  reduced,  should  be  affirmed,  without  costs  of  this  appeal 
to  either  party. 

Davis,  P.  J.,  and  Lawreitoe,  J.,  concurred. 

Ordered  accordingly. 


MAY  TEEM,  1874,  701 


Osgood  Y.  Toole. 


Osgood  et  al,  receiyers^  y.  Toole  et  al 

Insurance  company  — premium  nates — eonstrucHan  of  charter — Evidence, 

The  charter  of  an  inBuraiice  company  allowed  it  to  take  secnrity  notes  in 
advance  of  premiums,  and  provided  that  "as  between -the  makers  and  the 

company  they  shall  be  liable for  losses  and  liabilities  of  the 

company  after  the  cash  capital  and  other  resources  of  the  company  shall 
have  been  first  exhausted."  In  an  action  by  the  receiver  of  the  company  on 
a  "  security  note,"  hdd^  (1)  that  the  word  "  exhausted  "  in  the  charter  did  not 
mean  "  actually  applied  to  the  extinguishment  of  liabilities,"  but  that  the 
resources  were  '*  exhausted  "  when  the  losses  were  concededly  greater  than 
the  amount  of  the  resources ;  (2)  that  the  note  could  be  recovered  upon,  not- 
withstanding it  was  given  in  renewal  of  a  note  which  was  payable  at  a  longer 
period  than  the  charter  allowed,  the  note  in  suit  not  being  objectionable 
on  that  ground ;  (8)  that  the  company  and  the  maker  of  the  note  did  not 
stand  in  such  a  relation  of  principal  and  surety  as  would  vitiate  the  note 
by  subsequent  changes  in  the  mode  of  doing  the  business  of  the  company, 
not  affecting  the  contract  contained  in  the  note ;  and  (4)  that  the  testimony 
of  the  book-keeper  and  secretary  of  the  company,  and  its  cashier,  who  was 
derk  of  the  receiver,  was  competent  as  to  the  condition  of  the  afEairs  of  the 
company  at  the  time  of  the  appointment  of  the  receiver. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at  General 
Term.  The  verdict  was  in  favor  of  plaintiffs.  This  action  was  brought 
by  Oeorge  A.  Osgood  and  Cyrus  Curtiss  as  receivers  of  the  Columbian 
Insurance  Company,  upon  two  promissory  notes  given  to  the  com- 
pany. The  leading  facts  are  stated  in  the  opinion.  The  notes 
were  giyen  as  '^  security  ^'  notes,  and  the  makers  of  such  notes  were 
entitled,  by  the  charter  of  the  company,  to  diyidends  in  script  from 
the  surplus  profits  after  the  payment  of  certain  dividends  to  the 
stockholders.  After  the  notes  in  suit  were  giyen,  the  company 
altered  its  rates  and  passed  a  resolution  to  ^*  return  in  cash,  at  the 
end  of  each  fiscal  year,  fifteen  per  cent  of  all  premiums  paid  and 
earned  during  the  year  in  lieu  of  script,  at  the  option  of  the  dealer." 
The  defendants  claimed  that  this  change  in  the  mode  of  doing 
business  rendered  the  notes  yoid  as  to  them. 

A.  R.  Dyetty  for  defendants. 

D.  FiOd,  for  plaintiffs. 
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Davis,  P.  J.  This  case  comes  here  upon  exceptions  ordered  to 
be  heard  in  the  first  instance  at  general  term. 

The  plain  tififs  are  receivers,  duly  appointed,  of  the  assets  and 
property  of  the  Columbian  Insurance  Company.  The  action  is 
brought  upon  two  promissory  notes,  one  of  which  is  dated  the  11th 
day  of  December,  1861,  for  $840,  payable  to  the  order  of  the  Colum- 
bian Insurance  Company  seven  months  after  date ;  the^ther,  dated 
the  11th  of  July,  1861,  for  $930,  payable  to  the  order  of  the  said 
company  seven  months  after  date. 

The  plaintiffs  claimed,  and  the  jury,  under  the  charge  of  the  court, 
have  found,  that  the  notes  were  given  as  security  notes  in  advance 
of  premiums,  with  intent  that  they  should  be  held  and  owned  by 
the  company,  under  the  provisions  of  its  charter.  The  charter 
provided,  in  respect  of  such  notes,  that  '*  they  shall  be  drawn  to  the 
order  of  the  company,  and  made  payable  within  twelve  months 
from  date ;  as  to  third  parties,  they  shall  be  deemed  the  absolute 
property  of  the  company,  and  may  be  used  for  the  payment  of 
losses  and  liabilities,  and  for  any  other  purpose  connected  with 
the  business  of  the  company ;  and,  when  negotiated  and  in  the 
hands  of  such  third  parties,  shall  not  be  subject  to  any  equitable 
claim  or  oflTset  as  between  the  makers  and  the  company,  whether 
existing  at  the  time  of  their  negotiation  or  accruing  afterward ;  aa 
between  the  makers  and  the  company  they  shall  be  liable  merely  to 
the  extent  of  the  premiums  written  upon  them,  and  for  losses  and 
liabilities  of  the  company  after  the  cash  capital  and  other  resources 
of  the  company  shall  have  been  first  exhausted.^' 

The  first  exception  arises  upon  the  ruling  of  the  judge  at  circuit, 
allowing  the  testimony  of  the  book-keeper  and  secretary  of  the  com- 
pany, and  also  of  the  cashier  of  the  company,  who  was  clerk  of  the 
receivers,  as  to  the  condition  of  the  affairs  of  the  company  at  the 
time  of  the  appointment  of  the  receivers.  The  objections  were,  that 
the  evidence  was  incompetent,  that  the  witness  was  not  shown  to 
have  such  knowledge  upon  the  subject  as  would  authorize  him  to 
state,  and  that  an  adjustment  and  admission  of  liabilities  by  the  re- 
ceivers were  not  evidence  of  their  existence  as  against  the  defend- 
ants. Neither  of  these  objections  was  well  taken.  It  was  clearly 
competent  to  show  the  extent  of  liabilities  and  the  amount  of  assets, 
as  bearing  upon  the  question  of  the  exhaustion  of  cash  capital  and 
resources  under  the  charter.  The  witnesses  were  possessed  of  the 
requisite  knowledge  to  answer  the  questions  put  to  them  respect- 
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iyely,  and  they  answered  to  facts  within  their  knowledge;  and 
lastly,  the  adjustment  of  liabilities  by  the  receiyers,  who  are  officers 
of  the  court,  is  prima  facie  evidence  of  the  existence  of  such  lia- 
bilities, when  suits  are  bronght  to  recover  upon  premium  or  security 
notes.  The  objection  was  not  pointed  to  the  non-production  of  the 
papers  showing  the  official  adjustment  by  the  receivers.  These 
witnesses  sht>wed  that  the  adjusted  liabilities  of  the  company  were 
about  $2,700,000,  and  the  unadjusted  about  $500,000  or  $600,000 ; 
that  the  assets  were  between  $400,000  and  $500,000,  exclusive  of 
what  were  called  the  Alabama  claims,  which  are  stated  at  about 
$700,000,  the  latter  being  as  yet  unsettled.  These  facts  showed  that 
it  was  not  possible  for  the  assets  of  the  company  to  pay  a  dividend 
to  creditors  beyond  thirty  or  forty  per  cent,  even  if  the  Alabama 
claims  should  be  recovered  in  full.  Upon  this  state  of  facts  the 
learned  judge  charged  the  jury, ''  that  if  the  cash  capital  and  other 
resources  were  substantially  exhausted,  and  it  is  apparent  that  there 
is  not  the  slightest  shadow  of  doubt  that  the  assets  of  the  company 
are  not  sufficient  to  meet  the  amount  of  the  losses,  then  the 
representatives  of  the  company  would  have  the  right  to  call  upon 
the  makers  ofj^hese  security  notes  to  respond.^'  To  this  part  of  the 
charge  there  was  an  exception.  We  think  the  charge  was  quite  as 
favorable  to  defendants  as  they  were  entitled  to.  The  word  ex- 
hav^tedy  as  used  in  the  charter,  does  not  mean  actually  applied 
toward  the  extinguishment  of  liabilities.  The  cash  capital  and 
other  resources  may  properly  be  said  to  be  exhausted  when  the 
losses,  which  they  are  held  to  meet,  are  concededly  greater  than  their 
amount  It  was  in  that  sense  the  word  was  used.  The  construc- 
tion claimed  by  the  defendants  would  require  that  every  asset  should 
be  first  reduced  to  money  and  then  paid  out  in  full  before  the 
security  notes  could  be  enforced,  and  the  result  would  be,  in  this 
case,  that  the  creditors  would  be  postponed  till  the  end  of  the  seem- 
ingly interminable  contest  in  congress,  whether  the  money  recovered 
from  Great  Britain,  under  the  treaty,  shall  be  equitably  applied  to 
the  claims  of  insurance  companies  like  those  in  the  hands  of  plain- 
tiffs, or  arbitrarily  confiscated  by  the  brutum  fulmen  of  the  govern- 
ment The  defendants  also  insist  that  the  notes  in  suit  were  void 
because  given  in  renewal  of  notes  payable  'Hwelve  months  after 
date,"  instead  of  "  within  twelve  months."  It  was  held  in  Osgood 
Y.  ToplitZy  3  Lans.  184,  that  this  departure,  in  form,  from  the  lan- 
guage of  the  charter,  was  fatal  to  the  validity  of  the  security  notes. 
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We  are  not  driven  to  show  that  that  decision  waa  unsound  because 
this  case  is  not  within  its  facts.  The  notes  in  suit  are  payable  at 
seyen  months  after  date^  and  therefore  within  twelve  months  ;  and 
the  fact  that  one  of  them  was  given  in  renewal  of  a  note  which  was 
payable  twelve  months  after  date^  is  not  material^  because  it  would 
be  the  duty  of  the  court,  for  the  protection  of  the  creditors  of  the 
company,  to  hold  that  the  new  note  was  given  to  cure  the  inad- 
vertent error  of  the  first  one.  A  note  given  in  place  or  renewal  of 
one  absolutely  void  by  statute,  which  excludes  the  vice  that  destroyed 
the  former,  may  be  enforced.  Hammond  v.  Hopping,  13  Wend. 
505 ;  Ooulding  v.  Davidson,  26  N.  Y.  609 ;  Brackett  v.  Barney,  28 
id.  338. 

There  was  no  such  relation,  in  our  judgment,  of  principal  and 
surety  between  the  company  and  the  defendants  as  vitiated  the  obli- 
gations of  the  latter  by  the  changes  made  by  the  company  in  the 
mode  of  doing  its  business,  under  the  resolution  of  August,  1861. 
It  was  no  change  in  the  contract  of  defendants,  nor  did  it  operate 
to  effect  one ;  and  although  this  note  was  security  for  creditors  in 
certain  events,  yet  it  was  not  in  the  nature  of  the  obligation  of 
surety,  whose  rights  are  strictissimi  juris,  and  who^  upon  any 
change  of  the  terms  of  his  liability,  without  his  own  consent,  may 
always  say,  "  non  hoc  fmdera  venV*  To  apply  that  rule  to  notes 
given  as  premium  or  security  notes,  under  the  charters  of  the  insur- 
ance companies,  would  inject  a  virus,  fatal  to  all  protection  for  their 
creditors.  We  think  the  plaintiffs  are  entitled  to  judgment  upon 
the  yerdict. 

Dakiels  and  Westbbook,  JJ.,  concurred. 

Judgment  for  plaintiffs. 


Kbom  y.  Levy,  appellant 

Ehfidence — hook  aeeount — memoranda  —  Oantrciet  —  dtfeetiee  petformanee. 

A  witness  stated  that  he  knew  about  entries  in  a  book  kept  by  another  person, 
that  he  made  all  the  memoranda  from  which  the  entries  were  transcribed, 
that  he  saw  most  of  the  entries  at  the  time  they  were  made  or  very  soon 
after,  that  he  knew  them  to  be  correct  at  the  time,  and  that  he  believed  the 
book  produced  to  be  the  original.  HM,  that  the  evidence  was  sufficient  to 
allow  the  book  to  be  received  in  evidence. 
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Where  a  witness  states  that  he  can  testify,  of  his  own  knowledge,  as  to  the 
aocoracy  of  the  items  of  a  bill,  there  is  no  impropriety  in  allowing  him  to 
read  the  bill  for  the  purpose  of  supplying  the  dates  and  amounts. 

Plaintiff  agreed  to  repair,  for  a  certain  price,  card-cutters  for  defendant,  and 
did  repair  them  and  return  them  to  the  defendant  who  retained  them. 
The  materials  used  in  making  the  repair  were  defective.  In  an  action  to 
recover  the  price  agreed  to  be  paid  for  the  repairs  held,  that  defendant  could 
not  resist  plaintiff's  daim,  except  by  way  of  recoupment  or  counter-claim, 
on  account  of  the  defective  performance. 

Appeal  from  a  judgment  in  fayor  of  plaintiffs,  entered  on  the 
report  of  a  referee.  The  action  was  brought  by  Stephen  Krom  as 
suryiyor  for  a  balance  of  account  for  work  done  and  materials 
furnished  by  him  and  John  A.  Schenck  as  partners.  The  referee 
allowed  $63.23,  with  interest,  to  the  suryiying  plaintiff,  and  the 
defendant  appealed  from  the  judgment  entered  on  the  report 

N.  B.  JSoxsie,  for  appellant 

Coles  Morris,  for  respondent  , 

Daniels,  J.  The  plaintiff's  demand  was  proyen  in  part  by  his 
own  eyidence,  accompanying  the  book  of  account  kept  by  his 
deceased  copartner.  He  was  asked  what  he  knew  about  the  entries 
in  the  book,  and  the  defendant  objected  to  the  inquiry  as  irreleyant 
and  incompetent,  because  it  appeared  that  his  copartner  kept  the 
book  exclusively,  and  the  knowledge  of  the  witness  must  necessarily 
be  secondary  evidence,  and  he  should  bo  confined  to  his  knowledge 
of  work  done  for  the  defendant 

These  objections  were  very  properly  overruled,  because  the  ques- 
tion simply  required  the  witness  to  state  what  knowledge  he  had 
concerning  the  entries;  and  his  answer  clearly  showed  the  propriety 
of  the  inquiry,  for  he  merely  said  that  at  the  time  they  were  made 
he  knew  them  to  be  correct  The  exception  taken  to  this  ruling  of 
the  referee  has  no  colorable  support  to  sustain  it 

Upon  his  cross-examination  this  witness  stated  that  he  kept  all 
the  memoranda  from  which  the  entries  were  transcribed.  That 
they  were  usually  on  a  slate  kept  for  that  purpose,  and  transcribed 
from  that  into  the  book  by  Mr.  Schenck.  sometimes  every  day  and 
sometimes  at  intervals  of  two  or  three  days,  and  that  he  generally 
assisted,  reading  them  from  the  slate.  The  items  themselves,  he 
stated,  were  taken  orally  from  the  workmen,  and  some  from  him- 
VoL.  in,N.Y.  Ekp.  — 89 
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self.    These  memoranda  were  of  work  done  by  himself  and  the 
other  workmen^  and  all  the  work  they  and  he  did. 

He  stated  farther,  that  he  saw  most  of  the  entries  at  the  time 
they  were  made,  or  yeiy  soon  afber,  and  that  he  believed  the  book 
produced  to  be  the  original.  It  also  appeared  that  the  firm  did 
work  for  the  defendant  This  eiridence  was  sufficient  to  allow  the 
book  to  be  receiyed  as  evidence  in  the  case.  Sickles  y.  McUher,  20 
Wend.  72;  Merrill  t.  Ithaca  and  Oswego  R.  R.  Co.,  16  id.  686.  ' 

After  it  was  given,  and  before  the  book  was  received,  the  witness 
stated  that  he  could  relate,  of  his  own  knowledge,  what  the  first 
work  was  which  was  done  by  the  plaintiff  for  the  defendant.  And 
as  he  was  about  to  read  from  the  book  the  defendant  objected  that 
the  entries  in  the  book  were  not  evidence,  for  the  reason  that 
Schenck  was  the  proper  person  to  prove  them,  and  that  the  evi- 
dence of  the  witness,  reading  from  the  book,  was  secondary  and 
incompetent. 

These  objections  were  overruled,  and  the  defendant  excepted. 
The  witness  was  then  about,  proceeding  with  the  reading  of  the 
entries,  when  it  was  agreed  he  could  use  the  bill  of  particulars 
instead  of  the  book,  and  he  did  so.  But,  before  reading  from  it,  he 
stated  that  he  could  testify,  of  his  own  knowledge,  of  the  accuracy 
of  every  item  in  the  bill  as  to  prices,  and  knew  they  were  reasona- 
ble ;  and  added,  further,  that  the  work  and  material  mentioned  in 
the  bill  was  done  and  furnished  by  plaintiff  for  the  defendant  all 
between  May  10th  and  October  26th,  1862.  But  he  could  not  give 
the  dates  without  looking  at  the  book,  and  he  then  read  from  the 
bill  of  particulars. 

As  the  items  were  authenticated  by  the  evidence  which  the  wit- 
ness gave,  there  was  no  impropriety  in  allowing  him  to  read  them 
for  the  purpose  of  supplying  the  dates  and  amounts  which  could 
not  be  otherwise  given.    1  Oreenleaf  on  Evidence,  §  436. 

In  the  case  of  Russell  v.  Hudson  River  R.  R,  Co.,  17  N.  Y.  134, 
it  was  held  that  a  memorandum  might  be  so  used  by  a  witness, 
when  it  appeared  to  have  been  made  on  or  about  the  time  of  the 
transaction  to  which  it  relates;  that  its  accuracy  is  duly  certified  by 
the  oath  of  the  witness;  and  that  there  is  no  necessity  for  its  intro- 
duction, on  account  of  the  inability  of  the  witness  to  recollect  the 
facts.  Within  these  authorities,  it  was  entirely  proper  to  allow  the 
witness  to  read  from  the  bill,  as  that  was  substituted  by  consent  for 
the  book,  for  the  purpose  of  supplying  the  dates  and  amounts  which 
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could  not  otherwise  have  been  obtained.  McCormick  y.  PefmsyTr 
vania  Cent.  R.  R  Co.,  49  N.  Y.  303,  315. 

After  this  evidence  was  taken,  the  book  was  received  in  evidence 
at  the  request  of  the  referee,  and  without  objection.  When  the 
plaintiff  rested,  the  defendant  moved  to  have  the  evidence  given  by 
him  stricken  out,  so  far  as  it  appeared  to  be  based  upon  entries  in 
the  book.  This  was  refused,  and  an  exception  taken  by  the  defend- 
ant. The  motion  was  too  general  to  render  it  practicable.  But 
as  the  book  was  so  far  authenticated  by  the  oath  of  the  witness  as 
to  render  it  evidence  in  the  case  upon  matters  entered  in  it,  and  not 
within  his  recollection,  he  had  the  right,  to  that  extent,  to  base  his 
evidence  upon  it- 

His  evidence,  so  far,  was  merely  a  repetition  of  the  contents  of 
the  book,  dependent  entirely  upon  the  entries  made  for  its  weight 
and  effect  Besides  that,  the  examination  of  the  defendant  as  a 
witness  showed  that  there  was  no  substantial  controversy  concern- 
ing the  amount  of  work  done  and  materials  supplied,  for  he  did  not 
appear  to  claim  that  the  charges  were  unfounded  or  excessive,  but 
simply  that  many  of  the  items  charged  in  the  account  appertained 
to,  and  were  included  within,  special  agreements  made  for  partic- 
ular jobs  of  work  between  himself  and  the  deceased. 

The  referee  was  not  in  error  for  refusing  to  strike  out  the  evi- 
dence of  the  witness,  nor  in  permitting  him  to  refer  to  the  entries 
in  the  course  of  his  evidence  for  their  dates,  amounts,  and  such 
other  particulars  as  it  would  be  impracticable  for  him  to  give  from 
memory. 

Special  agreements  were  made  between  the  defendant  and  the 
firm  for  repairing  two  card-cutters,  and  grinding  and  putting  a 
third  in  order.  The  work  stipulated  for  appears  to  have  been  per- 
formed, and  the  card-cutters  returned  to  and  retained  by  the 
defendants.  But  the  material  used  in  repairing  and  completing 
the  two  was  either  not  good  or  improperly  tempered.  For  that 
reason  the  defendant  resisted  the  plaintiff's  demand  for  the  price 
agreed  to  be  paid  for  the  work  and  material  used.  This  he  could 
not  do,  after  receiving  and  retaining  what  had  been  done.  He 
acted  voluntarily  in  doing  that,  and  for  that  reason  could  not  suc- 
cessfully resist  the  claim  made  for  a  recovery  of  the  price,  so  far  as 
the  labor  and  material  should  prove  to  be  beneficial  to  him. 

The  law  only  allows  a  party  to  retain,  without  compensation,  the 
benefits  of  a  partial  performance,  where,  from  the  nature  of  the 
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self.  These  memoranda  were  of  work  done  by  himself  and  the 
other  workmen,  and  all  the  work  they  and  he  did. 

He  stated  farther,  that  he  saw  most  of  the  entries  at  the  time 
they  were  made,  or  very  soon  after,  and  that  he  believed  the  book 
produced  to  be  the  original.  It  also  appeared  that  the  firm  did 
work  for  the  defendant.  This  evidence  was  sufiicient  to  allow  the 
book  to  be  received  as  evidence  in  the  case.  Sickles  v.  Mather,  20 
Wend.  72 ;  Merrill  r.  Jthaca  and  Oswego  R,  R.  Co,,  16  id.  586.  " 

After  it  was  given,  and  before  the  book  was  received,  the  witness 
stated  that  he  could  relate,  of  his  own  knowledge,  what  the  first 
work  was  which  was  done  by  the  plaintiff  for  the  defendant  And 
as  he  was  about  to  read  from  the  book  the  defendant  objected  that 
the  entries  in  the  book  were  not  evidence,  for  the  reason  that 
Schenck  was  the  proper  person  to  prove  them,  and  that  the  evi- 
dence of  the  witness,  reading  from  the  book,  was  secondary  and 
incompetent. 

These  objections  were  overruled,  and  the  defendant  excepted. 
The  witness  was  then  about,  proceeding  with  the  reading  of  the 
entries,  when  it  was  agreed  he  could  use  the  bill  of  particulars 
instead  of  the  book,  and  he  did  so.  But,  before  reading  from  it,  he 
stated  that  he  could  testify,  of  his  own  knowledge,  of  the  accuracy 
of  every  item  in  the  bill  as  to  prices,  and  knew  they  were  reasona- 
ble ;  and  added,  further,  that  the  work  and  material  mentioned  in 
the  bill  was  done  and  furnished  by  plaintiff  for  the  defendant  all 
between  May  10th  and  October  26th,  1862.  But  he  could  not  give 
the  dates  without  looking  at  the  book,  and  he  then  read  from  the 
bill  of  particulars. 

As  the  items  were  authenticated  by  the  evidence  which  the  wit- 
ness gave,  there  was  no  impropriety  in  allowing  him  to  read  them 
for  the  purpose  of  supplying  the  dates  and  amounts  which  could 
not  be  otherwise  given,    1  Greenleaf  on  Evidence,  §  436. 

In  the  case  of  Russell  v.  Hudson  River  R.  R.  Co,,  17  N.  Y.  134^ 
it  was  held  that  a  memorandum  might  be  so  used  by  a  witness, 
when  it  appeared  to  have  been  made  on  or  about  the  time  of  the 
transaction  to  which  it  relates ;  that  its  accuracy  is  duly  certified  by 
the  oath  of  the  witness;  and  that  there  is  no  necessity  for  its  intro- 
duction, on  account  of  the  inability  of  the  witness  to  recollect  the 
facts.  Within  these  authorities,  it  was  entirely  proper  to  allow  the 
witness  to  read  from  the  bill,  as  that  was  substituted  by  consent  for 
the  book,  for  the  purpose  of  supplying  the  dates  and  amounts  which 


MAY  TERM,  1874.  797 


Eiom  V.  Levy. 


could  not  otherwise  haye  been  obtained.  McCormick  y,  Pennsyl- 
vania Cent.  R.  R.  Co.,  49  N.  Y.  303,  315. 

After  this  eyidence  was  taken,  the  book  was  received  in  evidence 
at  the  request  of  the  referee,  and  without  objection.  When  the 
•plaintiff  rested,  the  defendant  moved  to  haye  the  evidence  given  by 
him  stricken  out^  so  far  as  it  appeared  to  be  based  upon  entries  in 
the  book.  This  was  refused,  and  an  exception  taken  by  the  defend- 
ant. The  motion  was  too  general  to  render  it  practicable.  But 
as  the  book  was  so  far  authenticated  by  the  oath  of  the  witness  as 
to  render  it  evidence  in  the  case  upon  matters  entered  in  it,  and  not 
within  his  recollection,  he  had  the  right,  to  that  extent,  to  base  his 
eyidence  upon  it. 

His  eyidence,  so  far,  was  merely  a  repetition  of  the  contents  of 
the  book,  dependent  entirely  upon  the  entries  made  for  its  weight 
and  effect.  Besides  that,  the  examination  of  the  defendant  as  a 
witness  showed  that  there  was  no  substantial  controversy  concern- 
ing the  amount  of  work  done  and  materials  supplied,  for  he  did  not 
appear  to  claim  that  the  charges  were  unfounded  or  excessive,  but 
simply  that  many  of  the  items  charged  in  the  account  appertained 
to,  and  were  included  within,  special  agreements  made  for  partic- 
ular jobs  of  work  between  himself  and  the  deceased. 

The  referee  was  not  in  error  for  refusing  to  strike  out  the  evi- 
dence of  the  witness,  nor  in  permitting  him  to  refer  to  the  entries 
in  the  course  of  his  evidence  for  their  dates,  amounts,  and  such 
other  particulars  as  it  would  be  impracticable  for  him  to  give  from 
memory. 

Special  agreements  were  made  between  the  defendant  and  the 
firm  for  repairing  two  card-cutters,  and  grinding  and  putting  a 
third  in  order.  The  work  stipulated  for  appears  to  have  been  per- 
formed, and  the  card-cutters  returned  to  and  retained  by  the 
defendants.  But  the  material  used  in  repairing  and  completing 
the  two  was  either  not  good  or  improperly  tempered.  For  that 
reason  the  defendant  resisted  the  plaintiff's  demand  for  the  price 
agreed  to  be  paid  for  the  work  and  material  used.  This  he  could 
not  do,  after  receiving  and  retaining  what  had  been  done.  He 
acted  yoluntarily  in  doing  that,  and  for  that  reason  could  not  suc- 
cessfully resist  the  claim  made  for  a  recovery  of  the  price,  so  far  as 
the  labor  and  material  should  prove  to  be  beneficial  to  him. 

The  law  only  allows  a  party  to  retain,  without  compensation,  the 
benefits  of  a  partial  performance,  where,  from  the  nature  of  the 
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self.    These  memoranda  were  of  work  done  by  himself  and  the 
other  workmen,  and  all  the  work  they  and  he  did. 

He  stated  farther,  that  he  saw  most  of  the  entries  at  the  time 
they  were  made,  or  very  soon  after,  and  that  he  believed  the  book 
produced  to  be  the  original.  It  also  appeared  that  the  firm  did 
work  for  the  defendant  This  evidence  was  sufficient  to  allow  the 
book  to  be  received  as  evidence  in  the  case.  Sickles  v.  Mather,  20 
Wend.  72 ;  Merrill  v.  Ithaca  and  Oswego  R.  R.  Co.,  16  id.  586.   * 

After  it  was  given,  and  before  the  book  was  received,  the  witness 
stated  that  he  could  relate,  of  his  own  knowledge,  what  the  first 
work  was  which  was  done  by  the  plaintiff  for  the  defendant  And 
as  he  was  about  to  read  from  the  book  the  defendant  objected  that 
the  entries  in  the  book  were  not  evidence,  for  the  reason  that 
Schenck  was  the  proper  person  to  prove  them,  and  that  the  evi- 
dence of  the  witness,  reading  from  the  book,  was  secondary  and 
incompetent. 

These  objections  were  overruled,  and  the  defendant  excepted. 
The  witness  was  then  about  proceeding  with  the  reading  of  the 
entries,  when  it  was  agreed  he  could  use  the  biU  of  particulars 
instead  of  the  book,  and  he  did  so.  But,  before  reading  from  it,  he 
stated  that  he  could  testify,  of  his  own  knowledge,  of  the  accuracy 
of  every  item  in  the  bill  as  to  prices,  and  knew  they  were  reasona- 
ble ;  and  added,  further,  that  the  work  and  material  mentioned  in 
the  bill  was  done  and  furnished  by  plaintiff  for  the  defendant  all 
between  May  10th  and  October  26th,  1862.  But  he  could  not  give 
the  dates  without  looking  at  the  book,  and  he  then  read  from  the 
bill  of  particulars. 

As  the  items  were  authenticated  by  the  evidence  which  the  wit- 
ness gave,  there  was  no  impropriety  in  allowing  him  to  read  them 
for  the  purpose  of  supplying  the  dates  and  amounts  which  could 
not  be  otherwise  given.    1  Greenleaf  on  Evidence,  §  436. 

In  the  case  of  Russell  v.  Hudson  River  R.  R,  Oa.,  17  N.  Y.  134, 
it  was  held  that  a  memorandum  might  be  so  used  by  a  witness, 
when  it  appeared  to  have  been  made  on  or  about  the  time  of  the 
transaction  to  which  it  relates;  that  its  accuracy  is  duly  certified  by 
the  oath  of  the  witness;  and  that  there  is  no  necessity  for  its  intro- 
duction, on  account  of  the  inability  of  the  witness  to  recollect  the 
facts.  Within  these  authorities,  it  was  entirely  proper  to  allow  the 
witness  to  read  from  the  bill,  as  that  was  substituted  by  consent  for 
the  book,  for  the  purpose  of  supplying  the  dates  and  amounts  which 
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could  not  otherwise  have  been  obtained.  McCormickY.  Pennsyl- 
vania Cent.  R.  R.  Go.,  49  N".  Y.  303,  315. 

After  this  eyidence  was  taken,  the  book  was  received  in  evidence 
at  the  request  of  the  referee,  and  without  objection.  When  the 
plaintiff  rested,  the  defendant  moved  to  have  the  evidence  given  by 
him  stricken  out,  so  far  as  it  appeared  to  be  based  upon  entries  in 
the  book.  This  was  refused,  and  an  exception  taken  by  the  defend- 
ant. The  motion  was  too  general  to  render  it  practicable.  But 
as  the  book  was  so  far  authenticated  by  the  oath  of  the  witness  as 
to  render  it  evidence  in  the  case  upon  matters  entered  in  it,  and  not 
within  his  recollection,  he  had  the  right,  to  that  extent,  to  base  his 
evidence  upon  it. 

His  evidence,  so  far,  was  merely  a  repetition  of  the  contents  of 
the  book,  dependent  entirely  upon  the  entries  made  for  its  weight 
and  effect.  Besides  that,  the  examination  of  the  defendant  as  a 
witness  showed  that  there  was  no  substantial  controversy  concern- 
ing the  amount  of  work  done  and  materials  supplied,  for  he  did  not 
appear  to  claim  that  the  charges  were  unfounded  or  excessive,  but 
simply  that  many  of  the  items  charged  in  the  account  appertained 
to,  and  were  included  within,  special  agreements  made  for  partic- 
ular jobs  of  work  between  himself  and  the  deceased. 

The  referee  was  not  in  error  for  refusing  to  strike  out  the  evi- 
dence of  the  witness,  nor  in  permitting  him  to  refer  to  the  entries 
in  the  course  of  his  evidence  for  their  dates,  amounts,  and  such 
other  particulars  as  it  would  be  impracticable  for  him  to  give  from 
memory. 

Special  agreements  were  made  between  the  defendant  and  the 
firm  for  repairing  two  card-cutters,  and  grinding  and  putting  a 
third  in  order.  The  work  stipulated  for  appears  to  have  been  per- 
formed, and  the  card-cutters  returned  to  and  retained  by  the 
defendants.  But  the  material  used  in  repairing  and  completing 
the  two  was  either  not  good  or  improperly  tempered.  For  that 
reason  the  defendant  resisted  the  plaintiff's  demand  for  the  price 
agreed  to  be  paid  for  the  work  and  material  used.  This  he  could 
not  do,  after  receiving  and  retaining  what  had  been  done.  He 
acted  voluntarily  in  doing  that,  and  for  that  reason  could  not  suc- 
cessfully resist  the  claim  made  for  a  recovery  of  the  price,  so  far  as 
the  labor  and  material  should  prove  to  be  beneficial  to  him. 

The  law  only  allows  a  party  to  retain,  without  compensation,  the 
benefits  of  a  partial  performance,  where,  from  the  nature  of  the 
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contract,  he  must  receive  such  benefits  in  advance  of  a  full  per- 
formance,  and  by  its  terms  or  just  construction  he  is  under  no  legal 
obligation  to  pay  until  the  performance  is  complete.  Smith  t. 
Brady,  17  K  Y.  173, 187. 

The  authorities  cited  and  relied  upon  by  the  defendant,  in  which 
it  was  held  that  a  recovery  could  not  be  had  by  the  party  partially 
performing  an  entire  agreement,  are  all  within  this  principle,  and 
for  that  reason  not  applicable  to  the  point  made  by  way  of  defense 
to  the  charges  for  work  and  materials  upon  the  card-cutters.  The 
plaintiff  and  his  partner  performed  all  the  work  and  supplied  all 
the  material  which  the  performance  of  their  agreement  as  to  card- 
cutters  required.  And  after  that  was  done,  they  were  received  and 
retained  by  the  defendant  That  was  such  a  performance  as  entitled 
the  plaintiff  to  recover  the  price  agreed  to  be  paid,  subject  of  course 
to  the  defendant's  right  to  reduce  it,  by  way  of  recoupment  or  coun- 
ter-claim, on  account  of  the  defective  manner  in  which  the  work 
was  done.  2  Pars,  on  Gont.  (2d  ed.)  246, 247 ;  Leavenworth  v.  Facher, 
62  Barb.  132 ;  Neaffle  v.  Hart,  4  Lans.  4 ;  Muller  v.  EnOy  14  N.  Y. 
697 ;  Norris  v.  La  Farge,  3  E.  D.  Smith,  375 ;  Harris  v.  Bernard, 
4  id.  195 ;  McKnight  v.  Devlin,  52  N.  Y.  399. 

But  that  defense  was  not  set  forth  in  the  defendant's  answer,  and 
for  that  reason  it  could  not  have  been  properly  allowed  by  the 
referee,  even  though  it  appeared  in  the  course  of  his  evidence,  given 
upon  the  trial.  No  reason  for  the  rejection  of  this  claim  appears 
by  the  conclusions  of  the  referee,  unless  it  may  be  that  it  was  not 
satisfactorily  established.  But  the  condition  of  the  pleadings  was 
sufficient  to  justify  the  action  of  the  referee  in  disallowing  it.  As 
they  are  contained  in  the  case,  he  could  not  lawfully  have  made  any 
deduction  from  the  plaintiff's  account  by  reason  of  this  demand. 
McKyring  v.  Bull,  16  N.  Y.  297  ;  Brazil  v.  hham,  12  id.  9. 
This  is  a  defect  which  cannot  be  disregarded  or  supplied  for  the 
purpose  of  reversing  the  judgment. 

The  defendant  had  his  election  to  set  this  claim  up  by  way  of 
defense,  or  reserve  it  for  an  independent  action  in  his  own  behalL 
Gillespie  v.  Torrance,  25  N.  Y.  306. 

By  omitting  to  allege  it  in  his  answer,  he  must  be  presumed  to 
have  elected  not  to  rely  upon  it  as  a  defense  to  the  claim  made  by 
the  plaintiff  for  the  work  done  upon  the  card-cutters.  As  this 
defense  was  not  involved  in  the  action,  it  is  unnecessary  to  examine 
the  defendant's  exception  to  the  evidence  given,  showing  that  the 
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defendant  made  no  claim  that  the  work  done  or  materials  famished 
for  the  card-cutters  wei-e  in  anj  respect  defective.  At  the  same 
time  no  reason  exists  for  doubting  its  propriety,  since  it  would 
have  a  slight  tendency,  certainly,  to  show  that  both  had  proved 
satisfactory. 

The  breach  of  the  contract  made  by  the  plaintiff  and  his  partner, 
for  planing  and  cutting  the  back  form,  was  set  forth  in  the  answer. 
And  the  defendant  was  allowed  1125  by  way  of  damages  for  its 
non-performance.  It  was  claimed  that  a  farther  allowance  should 
have  been  made  for  the  difference  in  the  value  of  the  form  and  the 
price  for  which  it  would  sell  as  old  metal.  This  claim  was  made 
upon  the  ground  that  it  had  been  rendered  useless  by  the  work  per- 
formed upon  it  The  only  evidence,  supporting  that  position,  was 
that  which  the  defendant  himself  gave  as  a  witness,  while  that  of 
Hookey  and  Tucker,  who  were  produced  as  witnesses  in  his  behalf, 
failed  to  sustain  him  in  this  respect. 

They  described  it  as  a  casting  on  which  work  had  been  done,  but 
not  in  such  a  manner  as  to  injure  it.  The  evidence  they  gave  fully 
justified  the  referee  in  his  conclusion  upon  this  subject 

But  one  of  these  witnesses,  who  seems  to  have  been  fully  compe- 
tent to  form  an  accurate  judgment  as  to  the  expense  of  performing 
the  agreement  made,  testified  that  it  would  cost  1150  to  do  the  work 
upon  it  which  the  plaintiff  and  his  partner  undertook  to  perform ; 
and  that  ten  or  fifteen  dollars'  worth  of  the  work  only  had  been 
done  upon  it. 

That  does  not  appear  to  have  been  allowed  to  the  plaintiff,  and 
cannot  be  said  to  be  included  in  the  bill  of  particulars.  The  defend- 
ant has  consequently  derived  that  amount  of  benefit  from  the 
partial  performance  shown,  without  cost  or  expense  upon  his  part ; 
to  complete  the  work  contracted  for,  requiring  an  expenditure  of 
$135  or  tl40.  And  that  included  the  contract  price  of  115, 
which  the  defendant  agreed  to  pay  the  plaintiff  and  his  partner 
for  it 

As  that  was  not  paid  by  the  defendant,  but  would  have  been,  if 
the  contract  had  been  performed  by  them,  it  should  be  deducted 
from  the  damages  arising  out  of  their  failure  to  perform.  And  that 
deduction  will  reduce  the  damages  to  the  amount  allowed  by  the 
referee.  It  placed  the  defendant  precisely  where  he  would  have 
been  if  that  agreement  had  been  performed  as  it  should  have  been. 

Ko  reason  can  be  found  for  doubting  the  legality  of  the  conclu- 
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sion  stated  by  the  referee.    The  judgment,  therefore^  should  be 
afi&rmed,  with  costs.  « 

Dayis^  p.  3.y  and  Wbstbbbook,  J.,  concurred. 

Judgment  affirmed. 


Gallup  y.  Ledereb,  appellant. 

BfM&nee  — Agent,  limitation  of  authority  of —  Chutom — Damagei — upon  uU 

of  goodi. 

Plaintiffii  sold,  throngh  a  broker,  certain  goods  to  defendant.  The  goods  were 
delivered  hy  plaintiffs'  carman  at  defendant's  store,  and  defendant's  clerk  in 
charge  of  the  store,  who  received  them,  signed  a  receipt  presented  by  the 
carman,  in  which  it  was  stated  that  the  goods  were  received  from  plainti£&. 
At  the  time  of  the  sale  the  plaintiffs  gave  the  invoice  of  the  goods  to  the 
broker  and  did  not  send  one  with  the  goods.  The  broker,  who  pretended  to 
defendant  that  the  goods  were  his  own  and  sold  them  as  such  to  defendant, 
made  oat  an  invoice  in  his  own  name  and  collected  their  price.  Lq  an  action 
for  the  price  of  the  goods,  hM,  (1)  that  defendant  was  not  entitled  to  show 
that  his  clerk  had  no  authority  to  sign  the  receipt  in  question,  such  clerk 
having  apparent  authority  for  that  purpose ;  (2)  that  defendant  could  not 
show  previous  dealings  between  himself  and  the  broker,  having  no  connection 
with  the  transaction  in  controversy ;  (3)  that  the  failure  to  deliver  an  invoice 
with  the  goods  did  not  deprive  plaintiff  of  his  rights,  even  though  it  was 
customary  for  invoices  to  be  sent  with  goods ;  (4)  that  a  custom  of  signing 
receipts  presented  by  carmen  delivering  goods,  without  inquiry  as  to  the 
ownership  of  the  g^oods,  could  not  be  shown  as  being  unreasonable  and 
tolerating  carelessness,  nor  (5)  could  a  custom  of  brokers  to  sell  and  receive 
pay  for  goods  in  their  own  name,  such  custom  not  being  shown  to  be  generaL 
Held,  also,  that  the  existence  of  a  custom  must  be  proved  as  a  fact  and  not 
as  a  judgment  or  conclusion  of  the  witness. 

The  action  was  brought  upon  the  sale  made  by  the  broker.  SM,  that  plaintiff 
could  recover  only  the  purchase  price  and  not  the  value  of  the  goods  at  the 
time  of  a  demand  made  for  them  upon  defendant. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at  the 
General  Term. 

The  action  was  brought  by  Albert  S.  Gallup  and  others  against 
Samuel  M.  Lederer  to  recover  for  the  price  of  certain  goods  claimed 
to  have  been  sold  by  the  agent  of  plaintiffs  to  defendant  The  facts 
are  similar  to  those  in  the  case  of  Bassett  y.  Lederer,  ante,  page 
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671,  the  purchase  and  sale  being  made  by  the  same  broker,  West- 
brook,  who  bought  the  goods  of  plaintifTs'  agent,  one  Churchill,  and 
sold  them  to  defendant,  claiming  to  own  them  and  afterward  col- 
lecting the  pay  therefor  from  defendant.  At  the  time  of  the  sale 
an  invoice  of  the  goods  in  the  name  of  plaintiffs  was  handed  to  the 
broker,  but  he  suppressed  this  invoice  and  made  out  one  in  his  own 
name  which  he  delivered  to  defendant.  At  the  time  the  goods  were 
delivered,  the  carman  who  delivered  them  presented  a  receipt  in 
which  it  was  stated  that  the  goods  were  received  from  plaintiffs,  and 
this  receipt  was  signed  by  an  employee  of  defendant  who  received 
the  goods  at  defendant's  store. 

W,  L  Butler y  for  plaintiffs. 

Boardman  S  Boardman,  for  defendants. 

Dakiels,  J.  This  action  arose  out  of  a  similar  transaction  to 
that  involved  in  the  case  alreadv  considered  between  Bassett  and 
the  present  defendant.  So  far  as  the  legal  rights  of  the  parties  are 
concerned,  no  necessity  exists  for  a  reexamination  of  them.  They 
must  be  determined  according  to  the  disposition  of  the  other  case ; 
but  in  this  case  evidence  was  excluded  which  the  court  in  the  other 
allowed  to  be  given,  and  a  verdict  was  directed  for  the  plaintiffs  for 
the  value  of  the  goods  sold,  instead  of  the  price  at  which  the 
defendant  purchased  them.  The  defendant  testified  that  West- 
brook  acted  as  the  broker  in  purchasing  the  goods,  and  that  any 
boy  or  salesman  at  the  door  would  receipt  for  the  number  of  pack- 
ages received.  It  appeared  also  that  the  receipt  given  for  the  goods 
sent  to  the  defendant's  store  by  the  plaintiffs'  agent  stated  them  to 
have  been  received  from  him.  The  defendant,  after  that,  was  asked 
whether  he  ever  authorized  any  clerk  to  sign  a  receipt  stating  who 
the  owner  of  the  goods  was.  This  was  excluded  on  the  plaintiffs' 
objection,  and  the  defendant  excepted.  As  the  receipt  stating  from 
whom  the  goods  came  was  in  the  form  commonly  used  in  business 
transactions,  the  admission  of  this  evidence  would  have  been  of  no 
service  to  the  defendant,  for  the  person  receiving  the  goods 
appeared,  by  the  defendant's  own  statement,  to  be  authorized  to 
sign  the  receipt  of  the  carman  who  brought  them,  and  no  private 
..  restriction,  not  communicated  to  the  other  party  to  the  transaction, 
was  admissible  for  the  purpose  of  qualifying  the  authority  which 
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appeared  to  be  ample  for  the  purpose  the  business  required.  1  Pars, 
on  Cont  (2d  ed.)  4()-42 ;  Story  on  Agency  (4th  ed.),  §§  73, 126-7, 
and  notes. 

The  offer  to  prove  the  preceding  dealings  between  the  broker 
Westbrook  and  the  defendant  was  very  properly  overruled.  Those 
dealings  had  no  possible  connection  with  the  transaction  in  con- 
troversy, and  the  plaintiffs  were  in  no  way  concerned  in  them.  They 
could  not  be  considered  as  affecting  their  rights,  and  were  entirely 
irrelevant  to  the  case.  Even  though  they  may  have  been  just  and 
fair  in  all  respects,  they  could  afford  no  protection  to  the  defendant 
against  the  plaintiffs'  demand  when  that  proved  to  be  well-founded 
by  the  facts  and  circumstances  constituting  the  transaction  out  of 
which  it  arose. 

The  custom  offered  to  be  shown  that  merchants  sent  invoices  with 
goods  sold  at  the  time  of  their  delivery,  stating  the  names  of  the 
vendor  and  vendee,  the  quantity,  numbers,  packages  and  price  of 
the  goods  could  have  had  no  effect  upon  the  rights  and  obligations 
of  the  parties,  even  if  it  had  been  received,  for,  as  the  plaintiffs  did 
nothing  which  could  be  construed  or  received  as  an  indication  that 
the  goods  were  owned  by  the  broker,  they  could  not  be  deprived  of 
their  property  in  them  or  their  right  to  the  price  for  which  they  were 
purchased  by  the  defendant,  although  the  invoice  delivered  to  the 
broker  was  fraudulently  suppressed  by  him  and  for  that  reason 
never  exhibited  to  the  defendant.  The  sale  was  made  by  a  person 
known  to  the  defendant  to  be  a  merchandise  broker  and  speculator, 
and  as  the  goods  were  never  placed  in  his  possession  by  the  plaintiffs, 
the  defendant  should  have  ascertained  that  circumstance  and  in- 
ferred from  it  that  he  acted  sim^ply  as  a  broker  in  the  transaction 
and  not  as  a  merchant  selling  his  own  property.  The  fact  that  the 
broker  dex^ived  him  and  on  account  of  such  deception  he  failed  to 
discover  the  true  relation  he  sustained  to  the  business,  was  no  fault 
of  the  plaintiffs,  since  it  was  practiced  without  their  authority  or 
knowledge,  and  they  did  nothing  to  render  the  deceit  successful. 

The  custom  proposed  to  be  proven,  that  merchants  signed  receipts, 
presented  by  carmen  with  goods,  without  any  inquiry  on  the  part 
of  the  receiving  clerk  or  porter  as  to  the  ownership  of  the  goods, 
or  the  place  from  which  they  were  received,  was  entirely  unreason- 
able, because  it  placed  the  consequences  of  one  person's  negligence 
and  inattention  upon  another,  in  no  way  connected  with  him,  hav- 
ing no  control  over  his  conduct  and  for  whose  acts  he  could  be  in 
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no  proper  sense  responsible.  A  custom  tolerating  carelessness  and 
inattention  in  the  ordinary  afiEairs  of  business,  would  be  inconsist- 
ent with  the  legal  as  well  as  social  duties  which  one  person,  in  those 
affairs,  owes  to  another.  It  would  be  not  only  unreasonable,  but 
opposed  to  well-settled  legal  obligations,  to  maintain  the  validity  of 
a  custom  like  that  the  defendant  proposed  to  proye  upon  this 
subject 

In  the  same  line  of  defense,  the  defendant  was  asked  whether,  at 
the  time  of  the  sale,  there  was  a  custom  of  brokers  to  sell  goods  in 
their  own  name,  and  to  receive  pay  therefor.  This  inquiry  was  ex- 
cluded by  the  court  and  the  defendant's  counsel  excepted.  If  a 
custom  sanctioning  such  a  course  of  conduct,  on  the  part  of  brokers, 
would  be  valid,  the  inquiry  was  not  broad  enough  to  render  the 
proof  admissible,  for  it  might  very  well  have  beeUj  so  restricted  as 
to  the  time  and  persons,  as  to  afford  no  ground  for  supposing  the 
plaintiffs  to  have  had  any  notice  or  knowledge  of  its  existence.  The 
defendant  did  not  propose  to  prove  a  general  custom  upon  that 
subject,  but  simply  a  custom  of  brokers,  which  might  very  well  be 
unknown  to  all  other  persons.  To  render  a  custom  valid  and  bind- 
ing upon  a  party  to  a  transaction  included  within  it,  the  proof  should 
show,  or  propose  to  show,  it  of  such  long  continuance  or  general 
application  as  reasonably  to  warrant  the  conclusion  that  it  was 
known  to  the  party  designed  to  be  affected  by  it,  or  that  he  had  ac- 
tual knowledge  or  notice  of  its  existence.  2  Cow.  &  Hill's  Notes  to 
Phillips'  Ev.  (3d  ed.)  508,  509 ;  Southwestern  Freight  Co.  v.  Stanardy 
44  Mo.  71,82;  Sipperly  y,  Stewart^  50  Barb.  62;  Walls  y.  Bailey , 
49  N.  Y.  464.  This,  as  well  as  the  other  offers  of  proof  of  custom, 
were  plainly  defective  in  this  respect,  and  for  that  reason  properly 
excluded.  The  effect  of  such  a  custom,  so  far  as  it  extended,  would 
be  to  abrogate  an  existing  well-established  principle  of  law,  designed 
for  the  protection  of  persons  selling  their  property  through  the 
agency  of  brokers ;  and  nothing  less  than  actual  or  presumed  assent 
to  its  application  should  be  allowed  to  render  it  obligatory.  Rogers 
V.  MeclMni(^  Ins.  Co.,  1  Story,  603 ;  2  Cow.  &  Hill's  Notes  (3d  ed.), 
608,  509;  Higgins  v.  Moore,  34  N.  Y.  417;  Barnard  y.  Kellogg^ 
10  Wall.  383,  and  cases  above  cited. 

To  prove  the  existence  of  a  custom,  something  more^than  the 
judgment  or  conclusion  of  the  witness  called  to  support  it  is  re- 
quired. A  custom  is  the  result  of  usage,  and  can  only  be  properly 
shown  by  proof  of  the  usage  from  which  it  may  be  claimed  to  be 
Vol.  Ill,  N.  Y.  Rep.  — 90 
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derived.  The  inquiry  in  sach  cases  is  not  after  the  opinions  of 
traders  and  merchants  in  respect  to  the  lawnpon  a  mercantile  ques- 
tion, but  for  the  evidence  of  a  fact,  to  wit :  the  usage  or  practice  in 
the  course  of  mercantile  business  in  the  particular  case.  Allen  y. 
Merchants'  Banky  22  Wend.  215, 223 ;  Rogers  v.  Mechanics'  Ins.  Co., 
1  Story,  603,  607,  608 ;  Lewis  v.  Marshall,  7  Man.  &  Grang.  729. 
The  inquiry  made  of  the  witness  was  properly  excluded,  for  the 
additional  reason  that  it  required  him  to  give  his  conclusion  instead 
of  detailing  the  facts  which  might  sustain  that  conclusion. 

The  exceptions  taken  to  the  other  evidence  excluded  are  so  clearly 
untenable  as  to  require  no  consideration.  It  was  evidently  improper 
to  allow  the  defendant  to  construe  the  receipt,  or  determine  its  effect, 
by  answering  whether  it  afforded  any  indication  of  the  ownership 
of  the  goods ;  neither  could  it  have  been  proper  to  show  that  pur- 
chasers allowed  their  goods  to  remain  in  warehouses  undelivered, 
until  the  title  to  them  had  passed  through  various  other  persons. 
Such  a  practice  had  no  relevancy  whatever  to  the  transaction  upon 
trial 

The  court  charged  the  jury  that  the  plaintiff  was  entitled  to 
recover  the  market  value  of  the  goods  at  the  time  when  they  were 
demanded  from  the  defendant.  To  this  direction  the  defendant 
excepted.  That  value  was  shown  to  be  from  thirty-two  to  thirty-five 
cents  per  yard,  while  they  were  purchased  and  received  by  the  defend- 
ant for  the  price  of  thirty  cents  per  yard.  The  broker  was  authorized 
to  sell,  and  the  action  was  to  recover  upon  the  sale  made.  In  theory 
it  affirmed  the  sale  and  bound  the  plaintiff  by  its  terms.  This  direc- 
tion was,  therefore,  improper  so  far  as  it  permitted  the  plaintiff  to 
recover  a  greater  price  than  that  for  which  the  goods  were  purchased 
by  the  defendant 

For  that  reason  the  verdict  must  be  set  aside  and  a  new  trial 
ordered,  with  costs  to  abide  the  event,  unless  the  plaintiff  shall, 
within  twenty  days  after  notice  of  this  decision,  stipulate  to  reduce 
the  verdict  to  the  amount  due  the  plaintiff  at  the  price  of  thirty 
cents  per  yard,  as  of  the  date  when  it  was  rendered.  In  which 
event  the  motion  will  be  denied  and  the  plaintiff  have  judgment 
upon  the  verdict,  without  costs  of  the  present  motion. 

Wbstbbook  and  Beady,  JJ.,  concurred. 

Ordered  accordingly. 
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Shepherd  t.  Shepherd,  appellant. 

Divorce — remarriage  of  wife  does  not  deprive  her  ofalimonj/. 

Defendant,  in  a  decree  made  upon  a  judgment  of  divorce  against  him,  waa 
directed  to  paj  $8,000  a  jear  alimony  to  plaintiff.  Held,  that  the  sabsAquent 
marriage  of  plaintiff  was  no  reason  for  relieving  defendant  from  the  pay- 
ment of  such  alimony.    Forrest  ▼.  Forrest^  25  N.  Y.  501. 

Appeal  from  an  order  refusing  to  modify  the  decree  in  this  case 
in  respect  to  alimony.  Judgment  of  diyorce  was  entered  in  favor 
of  the  plaintifT  against  the  defendant  September  5, 1871,  and  by 
the  decree  the  defendant  was  directed  to  pay  the  sum  of  t3,000  a 
year  to  the  plaintiff  for  her  support,  payable  quarterly.  The  plain- 
tiff was  allowed  to  remarry  and  thereafter  did  marry  one  General  0. 
L.  Anderson,  whose  wife  she  now  is.  It  was  shown  that  Anderson  was 
a  collector  of  internal  revenue  in  South  Carolina,  and  received  an 
annual  salary  of  t2,500  but  had  no  other  income.  Before  marry- 
ing the  defendant,  plaintiff  had  been  the  wife  of  Joseph  Girard,  from 
whom  she  had  obtained  a  divorce  prior  to  her  marriage  with  defend- 
ant By  the  decree  in  the  last-mentioned  divorce  suit,  she  is  entitled 
to  and  is  receiving  one-half  the  income  of  a  certain  trust  fund, 
Amounting  to  t672.50  annually.  On  fchis  state  of  facts,  the  defend- 
ant moved  to  modify  the  decree,  by  striking  out  the  provisions  as 
to  alimony,  or  by  reducing  the  amount  The  matter  was  referred 
to  Judge  Leonard,  who  reported  that  the  motion  ought  to  be 
denied.  Defendant's  motion  to  overrule  this  report  and  grant  the 
original  motion  was  denied  at  special  term,*  and  defendant  appealed* 

*The  following  opinion  was  delivered  at  special  term. 

DoNOHUB,  J.  Defendant  now  moyea  to  open  a  decree  and  dlBcharge  him  from  the 
payment  of  alimony,  on  the  ground  that  hie  wife  has  remairled.  Two  things  are  ad- 
mitted, or  abundantly  appear:  let.  That  the  allowance  Ib  but  a  small  part  of  the 
defendant's  Income ;  and  8d,  the  plaintiff  needs  her  allowaoce.  In  any  eTent,  I  think 
the  motion  should  fall;  she  was  not  only  by  her  marriage  with  the  defendant  entitled 
to  a  support  equal  to  her  position  and  means,  but  she  was  entitled  to  good  faith  on  her 
part  in  his  marital  engagements;  his  wanton  act  has  deprived  her  of  both;  and  the 
court  has,  while  depriving  him  of  any  right  to  call  her  his  wife,  given  her  In  lieu  of 
what  he  was  bound  to  support  her  on,  the  allowance  complained  of,  and  in  addition 
gave  her  the  privilege  of  marrying  again.  The  view  which  the  defendant  takes  of  the 
law  would  make  the  decree  one  in  restraint  of  marriage,  because  it  would,  while  giv- 
ing her  the  right  to  marry  again,  forbid  it  except  at  the  penalty  of  the  loss  of  the 
amount  decreed  her.   Ab  matter  of  principle  it  seems  to  me  that  the  right  to  marry 
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Marsh  &  Wailis  and  Wm.  F.  Shepard,  for  appellant. 

The  order  is  appealable.  Howell  y.  MillSy  63  N.  Y.  322.  The 
provisions  of  the  decree  are  within  the  power  of  the  court.  Forrest 
y.  Forresty  6  Duer,  102 ;  3  Bosw.  661 ;  Miller  v.  Miilery  6  Johns.  Ch. 
91 ;  Holmes  Y.  Holmes,  4  Barb.  295.  Alimony  is  not  imposed  as  a 
penalty,  nor  is  it  granted  in  lieu  of  any  legal  interest  in  the  hus- 
band's estate.  It  is  merely  for  the  wife's  support.  Forrest  v.  For^ 
rest,  25  N.  Y.  501 ;  Burr  y.  Burr,  7  ffill,  207 ;  10  Paige,  20  ;  Wait 
y.  Waif,  4  N.  Y.  95 ;  Grain  v.  Cavana,  36  Barb.  410 ;  Tyler  on  Inf. 
and  Cov.,  §  697.  The  duty  of  supporting  his  wife  is  imposed  upon 
the  new  husband.  20  and  21  Victoria,  ch.  85,  §§  27, 32,  was  examined 
and  the  following  cases  cited :  Fisher  y.  Fisher,  31  Law  Jour.  Mat. 
Cas.  1 ;  2  Swabey  &  Tristram,  410 ;  Whieldon  y.  Whieldon,  30  id. 
174;  Wilcocks  v.  Witcocks,  32  id.  205;  HydeY,  Hyde,  34  id.  63; 
Morris  y.  Morris,  31  id.  33. 

0.  W.  Sandford,  for  respondent,  cites  Forrest  y.  Forrest,  9  Abb. 
317 ;  25  K.  Y.  501 ;  2  R  S.  146,  §  45.  The  English  cases  are  under 
a  statute  essentially  different  from  ours. 

Dakibls,  J.  The  statute  empowers  the  court,  upon  making  a 
decree  in  faYor  of  the  wife,  dissoMng  the  marriage  for  the  miscon- 
duct of  the  husband,  to  require  him  to  provide  such  suitable  allow- 
ance for  her  support  as  it  shall  deem  just,  haying  regard  to  the 
circumstances  of  the  respective  parties.  And  the  continuance  of 
that  allowance  is  in  no  way  rendered  dependent  on  the  fact  that  she 
shall  not  afterward  marry  again.  It  is  liable  to  no  such  contingency. 
3  E.  S.  (5th  ed.)  236,  §  58. 

Beyond  that  the  statute  expressly  secures  to  the  wife  the  right  to 
marry  again  where  she  is  the  innocent  party  to  the  decree.    And  it 

glTen  by  the  deoree  should  not  be  restricted  in  the  way  claimed  where  no  complaint 
of  poverty  is  made  by  the  defendant.  The  defendant  admits  that  he  can  find  no  case 
in  this  court  to  sustain  his  motion,  and  refers  to  some  reasoning  in  an  English  case  to 
support  him.  I  do  not  think  the  position  of  the  wife  under  the  English  law  is,  in  this 
instance,  a  guide.  While  sickly  sentimentality  of  woman's  rishts  should  not  induce 
courts  to  oppress  husbands,  some  fair  show  of  Justice  should  be  giyen  the  wife,  and 
the  harsh  rules  of  the  foreign  courts,  treating  all  things  as  crime  in  a  wife  and  Tenial 
in  men,  should  be  avoided.  Whatever  may  be  the  principle,  I  think  the  case  of  Wor^ 
rest  v.  Forrest  governs  the  decision  of  this  case.  I  agree  with  Judge  Lbonard  that  the 
reasoning  of  the  case  applies  to  this,  and  is  sound  law.  The  plaintiff  is,  by  the  deoree 
of  the  court,  held  to  be  an  injured  woman ;  she  is,  by  the  defendant's  acts,  deprived 
of  her  support  until  the  court  gave  it  to  her,  and  it  would  be  letting  the  defendant 
take  advantage  of  his  original  wrong  to  grant  his  motion. 
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neither,  expressly,  nor  by  any  reasonable  implication,  deprives  her 
of  her  allowance  by  way  of  alimony.  3  R  S.  (5th  ed.)  237,  §  62. 
Complete  control  is  given  the  coart  over  the  snbjict  of  the  amount, 
but  that  is  in  no  sense  rendered  dependent  upon  the  circumstance 
of  her  subsequent  marriage. 

And  as  long  as  that  is  the  nature  of  the  provision  made  upon 
this  subject,  the  court  is  not  authorized  to  add  a  further  qualifica- 
tion for  which  no  warrant  has  been  supplied  by  the  law.  The 
remedy  is  entirely  statutory  in  its  nature,  and  must  be  governed  by 
the  import  and  spirit  of  the  legislation  enacted  upon  the  subject. 
And  as  it  has  not  been  provided  that  the  wife  shall  forfeit  her  ali- 
mony by  afterward  marrying,  the  court  has  no  right  to  attach  that 
as  a  penalty  to  the  act. 

In  Forrest  v.  Forrest^  26  K  Y.  601,  514-16,  the  husband  was  not 
allowed  to  prove  the  subsequent  misconduct  of  the  wife  for  the  pur- 
pose of  depriving  her  of  her  alimony  on  that  account  The  reason 
of  the  rule  applied  in  the  disposition  of  that  case  would  seem  to 
maintain  the  conclusion,  that  an  act  approved  by  both  law  and 
morals  should  not  be  attended  with  a  loss  which  was  there  denied^  to 
be  a  proper  or  lawful  consequence  of  her  subsequent  misbehavior. 
The  proofs  show  that  she  is  dependent  upon  the  provision  made  for 
her  support  by  the  decree,  and  it  is  not  claimed  that  any  change  has 
occurred  in  the  circumstances  of  the  husband  rendering  him  unable 
to  supply  it.  For  that  reason  no  case  exists  for  any  reduction  or 
modification  in  the  allowance.  And  as  the  wife's  marriage  forms 
no  good  grounds  for  depriving  her  of  the  provision  made  by  the 
decree  for  her  support,  the  husband  should  not  be  relieved  from 
its  performance.  In  one  sense  it  was  a  punishment  justly  imposed 
upon  him  for  the  violation  of  his  marital  obligations,  and  that 
reason  exists  with  as  much  force  at  this  time  for  its  continuance  as 
it  did  when  the  decree  itself  was  pronounced  against  him.  For 
these  i^easons,  as  well  as  those  mentioned  by  Justice  Dokohue  in 
his  opinion,  the  order  should  be  affirmed,  with  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  affirmed. 
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Hull  y.  Spbatt  et  al,  appellants. 
Judgment — priority  of  Hens — aetUm  for  wptcifU  p&rformance — Lu  pendens, 

S.  agreed  to  convej  to  V.  certain  real  estate,  but  failing  to  perform,  V.  commenced 
an  action  against  S.  for  specific  performance,  filing  a  lis  pendent  against  the 
real  estate,  April  29, 1871.  Judgment  was  entered  in  favor  of  V.  for  $1,350, 
which  judgment  was  declared  a  lien  upon  surplus  moneys  after  a  foreclosure 
sale  under  a  mortgage  upon  the  property.  B.  recovered  a  judgment  against  S. 
which  was  docketed  May,  1871.  HM,  that  the  lien  of  the  judgment  of  V. 
upon  the  surplus  moneys  was  prior  to  that  of  B. 

Appeal  by  defendant  James  W.  Bowne  from  an  order  afidrming 
the  report  of  a  referee. 

The  action  was  brought  by  Hannah  Jane  Hull  to  foreclose  a 
mortgage  upon  certain  real  estate  in  which  the  defendant,  James 
K.  Spratty  had  an  equity  of  redemption.  The  defendants,  James 
W.  Bowne  and  Vernon  K.  Stevenson,  were  judgment  creditors  of 
Spratt.  Spratt  in  1870  agreed  to  sell  and  convey  to  Stevenson  the 
real  estate  in  question,  and  failing  to  perform  his  agreement,  Steven- 
son commenced  an  action  for  specific  performance  and  filed  a  lis 
pendens  April  29,  1871.  On  the  18th  of  May  in  that  year,  the 
defendant  Bowne  recovered  and  duly  docketed  a  judgment  against 
Spratt.  Stevenson  recovered  judgment  in  his  action  on  the  lOth  of 
June,  1872,  for  $1,350.  The  referee  to  whom  it  was  referred  to 
report  as  to  the  distribution  of  surplus  money  remaining  from  the 
foreclosure  sale  after  the  payment  of  the  mortgage,  reported  that 
the  judgment  of  Stevenson  was  a  prior  lien  thereupon,  and  his  report 
was  confirmed  by  the  court  Prom  the  order  confirming  such  report 
this  appeal  is  taken. 

n.  Brewster y  for  appellant. 

W.  H.  Pechhamy  for  respondent. 

Dakiels,  J.  The  respondent's  judgment,  directed  to  be  paid  as 
a  prior  lien  to  the  judgment  recovered  by  the  appellant  out  of  the 
surplus  moneys  arising  from  the  foreclosure  sale,  was  recovered  as  a 
specific  lien  upon  the  fund.  The  action  was  brought  to  enforce  the 
specific  performance  of  a  contract  for  the  conveyance  of  the  prop- 
erty, and  a  notice  of  lis  pendens  was  properly  filed  in  it,  before  the 
appellant  recovered  his  judgment.    And,  as  the  property  was  sold 
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under  the  foreclosure  of  a  mortgage  superior  to  the  rights  of  either 
of  these  parties,  the  respondent  recovered  a  judgment  for  the  money 
he  had  paid  upon  his  contract  as  a  specific  lien  on  the  vendor's 
interest  in  the  fund.  This  was  equitable  and  just,  because,  by  the 
contract,  the  vendor  became,  in  effect,  a  trustee  of  the  title  for  the 
vendee.  The  property  was  equitably  his,  so  far  as  the  purchase- 
price  was  paid,  and  to  that  extent,  a  judgment  recovered  against  the 
vendor  did  not  become  a  lien  upon  it.  Wilkes  v.  Harper,  2  Barb. 
Ch.  339 ;  Matter  of  Howe,  1  Paige,  125. 

When  the  appellant  recovered  his  judgment,  it  was  subordinate 
to  the  action  then  pending  in  the  respondent's  favor.  He  had  pre- 
viously filed  notice  of  the  pendency  of  his  action,  which  rendered  it 
the  duty  of  the  appellant  to  take  notice  of  the  proceedings  in  it 
Indeed,  it  operated  as  notice  to  the  appellant,  whose  rights  to  pro- 
ceed against  the  fund  were  all  afterward  acquired.  By  the  judg- 
ment in  the  respondent's  favor,  so  much  of  the  fund  as  was 
necessary  for  that  purpose,  was  appropriated  to  its  payment.  And, 
so  far  as  the  appellant  was  concerned,  whose  judgment  simply 
became  chargeable  on  the  interest  of  his  debtor,  it  took  effect  from 
the  time  the  notice  of  the  pendency  of  the  action  was  filed. 

It  was,  therefore,  rightly  held,  that  the  respondent's  specific  lien 
upon  the  fund  should  be  discharged  before  any  thing  could  be  paid 
to  the  appellant,  who,  at  most,  had  but  a  general  lien.  And  the 
judgment  was  evidence  against  the  appellant  of  this  priority,  because 
he  acquired  his  lien  under  the  debtor  and  vendor,  after  the  notice 
of  the  pendency  of  the  action  was  filed.  That  was  sufficient  to 
conclude  him  by  means  of  the  respondent's  judgment  afterward 
recovered  in  the  same  action.  Code,  §  132 ;  Harrington  v.  Slade,  22 
Barb.  162-166. 

But,  by  the  judgment,  the  respondent  was  only  entitled  to  be 
paid  the  amount  recovered  by  him  as  a  lien  upon  the  fund.  And 
that  was  the  sum  of  $1,114,72,  with  interest  from  April  22,  1872, 
while  the  report  of  the  referee,  and  the  order  confirming  it,  awarded 
him  that  amount,  with  interest  from  April  22, 1871.  The  order 
and  the  report  should  be  modified  so  as  to  direct  the  amount  to  be 
paid,  with  interest  from  April  22, 1872,  and,  as  so  modified,  affirmed 
without  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Ordered  accordingly. 
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Pbice  y.  Eeyes  et  dL 

Practice'^ motion  for  new  trial  upon  exeepthns  first  Tieard  at  general  term — 
power  of  court  —  Eoidenee — presumption  infatorof  verdict  —  Damagee — 
wilus  of  real  property — Agency — fraud  of  agent  toward  principal — rati- 
ficaUon. 

Where  a  motion  for  a  new  trial  is  made  at  the  circoit  or  special  term,  an 
application  may  also  at  the  same  time  be  made  for  a  new  trial  becaose  of 
the  misdirection  of  the  court,  or  for  the  reason  that  the  verdict  has  been  ren- 
dered either  without  or  ajpiinst  the  evidence.  There  is  nothing  in  the  Code 
by  which  this  power  of  the  court  has  been  abrogated  or  abridged.  Parker 
V.  Jervii,  8  Keyes,  271,  doubted. 

But  where  the  motion  is  ordered  to  be  heard  on  the  exceptions  in  the  first 
instance  at  the  general  term,  while  that  order  remains  in  force  the  special 
term  has  no  power  to  hear  a  motion  for  a  new  trial.  And  under  such  aa 
order  the  general  term  can  review  the  exceptions  alone,  and  the  point 
cannot  be  considered  as  to  whether  or  not  the  verdict  was  rendered  without 
or  against  the  evidence. 

Plaintiff  gave  a  power  of  attorney  to  S.  and  to  another  to  sell  real  estate  in 

^  Gallfomia.  This  was  sold  in  1858  by  S.  for  $140,000.  In  an  action  against 
8.  and  others  for  damages,  it  was  claimed  by  plaintiff  that  this  sale  was 
made  by  the  defendants  for  their  own  benefit,  ffeid,  that  evidence  that  the 
property  was  worth  in  1849  $800,000,  and  an  offer  had  been  made  of  that 
amount  for  it,  it  appearing  that  plaintiff  had  made  improvements,  and  the 
property  was  situated  in  a  place  where  property  was  inclined  to  advance, 
was  relevant. 

The  court  at  trial  refused  to  charge  that  there  was  no  evidence  of  a  certain 
fact.  Held,  that  the  court  at  general  term  could  not  say  that  there  was  no 
such  evidence,  the  case  containing  no  statement  that  all  the  evidence  was 
inserted  in  it. 

The  court  was  asked  to  charge  that  if  defendants  believed,  at  the  time  o£ 
making  it,  that  such  sale  was  for  the  best  interests  of  plaintiff,  he  could  not 
recover.  The  justice  answered  that  the  proposition  was  in  the  main  true, 
but  added  that  if  the  motive  which  operated  upon  defendants  was  not  an 
honest  discharge  of  their  duty  toward  plaintiff,  but  was  the  consideration  of 
obtaining  a  sum  of  money  to  themselves,  and  that  was  their  object  in  selling, 
the  action  could  be  sustained.    Held,  no  error. 

The  justice  refused  to  charge  that  plaintiff  had  so  long  acquiesced  in  the  trans- 
action before  bringing  this  suit  that  he  should  be  precluded  from  bringing 
it  and  be  held  to  have  acquiesced  in  what  the  defendants  had  done,  and 
charged  that  the  action  was  maintainable  at  any  time,  and  plaintiff  could  not 
be  held  to  have  acquiesced  so  as  to  prevent  the  remedy  the  law  would  give 
him.  The  justice  held  also  that  the  plaintiff's  delay  after  the  receipt  of  an 
account  current  and  knowledge  of  the  sale  was  not  an  acquiescence,  and  that 
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the  rale  oonclading  a  principal  as  to  the  oorrectnesB  of  an  account  rendered 
was  not  applicable  unless  plaintiff  knew  it  in  time  to  prevent  its  consununa- 
tion  and  the  divesting  of  his  legal  title.    JBMd,  no  error. 

The  sale  was  made  June  80, 1853.  Meld,  that  it  was  not  error  to  allow  the 
jurj  to  regulate  the  amount  of  their  verdict  according  to  the  value  of  the 
property  during  the  residue  of  that  year. 

It  did  not  appear  that  plaintiff  approved  of  the  act  of  defendants  in  selling  the 
property,  or  of  the  acts  of  the  purchasers  in  appropriating  a  part  of  the  pro- 
ceeds to  the  payment  of  his  debts,  and  derived  no  benefit  from  those  acts  in 
any  other  way  and  had  no  information  as  to  what  had  been  done  to  his 
prejudice.    JSM,  that  he  could  not  be  considered  to  have  ratified  the  acts. 

One  who  wrongfully  disposes  of  another's  property  cannot  discharge  himself 
from  liability  by  applying  the  proceeds  to  pay  the  owner's  debts  without  his 
authority. 

ExcEPTiOKs  ordered  to  be  heard  in  the  first  instance  at  the  gen- 
eral term.  The  action  was  brought  by  Bodman  M.  Price  against 
Erasmns  D.  Keyes  and  Edmund  Scott^  who  were  impleaded  with 
Theodore  Payne  and  Squire  P.  Deny,  to  recover  damages  for  the 
alleged  fraudulent  and  wrongful  sale,  in  1853,  of  certain  real  estate, 
the  property  of  plaintiff,  situate  in  Oalifomia.  The  necessary  &cta 
appear  in  the  opinion. 

J.  8.  L*  Cummins  and  Ashbel  Green,  for  plaintift 

John  Ohettoood,  for  defendant  Keyes. 

Fullertony  Knox  S  Oroshy,  for  defendant  Scott 

Daniels,  J.  When  the  trial  of  this  cause  was  completed  at  the 
circuit,  the  learned  justice  who  presided  ordered  the  exceptions, 
taken  by  the  defendants,  to  be  first  heard  at  the  general  term,  and 
judgment  to  be  in  the  meantime  suspended.  The  order  in  this 
respect  was  strictly  in  conformity  with  the  provision  made  by  sec- 
tion 265  of  the  Oode  of  Procedure,  and  it  was  probably  made,  as 
such  orders  usually  are,  as  a  matter  of  practice,  at  the  instance  or 
solicitation,  and  to  promote  what  may  at  the  time  have  been  con- 
sidered the  convenience,  of  the  defendant  It  is  not  important  for 
the  disposition  of  the  case  whether  that  was  the  fact  or  not,  because 
the  consequences  of  the  order  would  be  the  same,  even  if  it  had 
been  made  at  the  instance  of  the  learned  justice  himself;  but  such 
orders  are  not  usually  made  in  that  way,  particularly  where  the 
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defeated  party  manifests  any  disposition  to  withhold  his  assent  No 
such  dissent  appears  to  have  been  indicated  in  the  present  case,  and 
it  is  to  be  pfesamed  that  none  existed. 

By  the  order  made,  the  case  was,  in  effect,  sent  to  the  general 
term  for  two  purposes.  First,  to  enable  the  defendants  to  move  for 
a  new  trial  upon  their  exceptions ;  and  secondly,  for  judgment  to 
be  pronounced  there  in  case  the  motion  should  prove  unsuccessfuL 
Where  exceptions  are  taken,  the  Oode  has  provided  for  three  differ- 
ent modes  of  reviewing  them ;  it  may  be  done  by  an  appeal  from  the 
judgment,  by  a  motion  for  a  new  irial  upon  them  at  the  general 
term,  under  such  an  order  as  was  made  in  this  case,  and  by  a  motion 
for  a  new  trial  at  the  circuit  or  special  term.  In  the  latter  instance, 
an  application  may  also  at  the  same  time  be  made  for  a  new  trial, 
because  of  the  misdirection  of  the  court,  or  for  the  reason  that  the 
verdict  has  been  rendered  either  without  evidence  or  against  the 
evidence  appearing  in  the  case.  Code,  §  265 ;  Macy  v.  Wheeler,  30 
N.  Y.  231.  This  court  has  always  possessed  that  power,  and  there 
is  nothing  in  the  Oode  by  which  it  has  either  been  abrogated  or 
abridged.  A  different  view  of  the  law  was  suggested  by  the  judge 
who  delivered  the  opinion  in  Parker  v.  Jervis,  3  Keyes,  271,  but  it 
was  not  necessary  for  the  decision  of  the  case,  and  probably  was  not 
concurred  in  by  the  other  members  of  the  court.  Smith  v.  ^tna 
Ins  Co.y  49  N.  211,  216.  Several  years  after  the  order  was  made, 
directing  the  exceptions  in  this  cause  to  be  first  heard  at  the  general 
term,  such  an  application  was  made  to  the  special  term  by  the 
present  defendants ;  it  was  opposed  because  of  that  direction,  but 
the  objection  was  overruled  by  the  court,  and  the  application  was 
formally  heard  and  denied.  Both  parties  have  appealed  from  the 
order  which  was  then  made,  the  plaintiff  claiming  that  the  applica- 
tion should  not  have  been  heard  at  all,  on  account  of  the  direction 
which  was  given  to  the  case  at  the  circuit,  and  the  defendants 
insisting  that  the  verdict  should  have  been  set  aside  and  a  new  trial 
ordered. 

While  the  unqualified  power  to  hear  amotion  for  a  new  trial 
after  verdict  has  been  given  to  the  special  term,  its  exercise  has 
not  been  reserved  in  a  case  where  a  previous  direction  has  been 
made  that  the  motion  shall  be  heard  on  the  exceptions,  in  the  first 
instance,  at  the  general  term.  Such  an  order,  as  well  as  the  pro- 
vision of  the  law  allowing  it  to  be  made,  contemplates  a  different 
course  of  proceeding  after  it  has  been  made,  and  that  is,  that  the 
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motioD  must  be  first  heard  at  the  general  term  and  the  judgment 
on  the  case  be  there  pronounced.  The  provision  of  the  Code,  con- 
tained in  the  section  already  referred  to,  is  mandatory  on  this  sub- 
ject And  yet,  if  the  special  term  can  entertain  and  dispose  of  a 
motion  for  a  new  trial  while  an  order  continues  in  force,  sending 
the  exceptions  in  the  first  instance  to  the  general  term,  the  force 
and  effect  of  that  provision  can  be  at  once  defeated.  For,  if  the 
verdict  can  be  set  aside  by  the  special  term,  the  exceptions  cannot 
be  heard  at  the  general  term,  and  judgment  cannot  be  given  there, 
if  the  case  proves  to  be  in  such  a  condition  as  to  require  that  dis- 
position to  be  made  of  it  In  that  way,  the  practice  devised  by  Ihe 
Code  for  one  purpose  could  be  made  the  means  of  nullifying  its 
provision  for  another.  That  could  not  have  been  the  design  of  any 
part  of  the  system  created  by  it  By  giving  the  court  the  power  to 
send  the  case  on  t|ie  exceptions,  in  the  first  instance,  to  the  general 
term,  it  must  have  been  intended,  when  such  a  direction  should  be 
given,  that  the  entire  case,  so  far  as  it  might  involve  a  review  of  the 
trial,  would  be  there  considered  and  disposed  of.  This  necessarily 
follows  from  the  nature  of  the  direction  given,  and  the  disposition 
to  be  made  upon  the  hearing  of  the  case,  unless  a  new  trial  be 
ordered ;  then  judgment  must  be  ordered  upon  the  verdict  This 
operates  as  a  restriction  on  the  general  power  conferred  upon  the 
special  term  to  hear  and  determine  motions  for  a  new  trial  That 
allows  that  practice  to  be  pursued  except  wnen  such  an  order  has 
been  made  as  was  directed  in  this  case,  and  then  the  implication  is 
clear  that  the  case  must  be  heard  and  disposed  of  by  the  general 
term.  Beattie  v.  Niagara  Savings  Bank,  41  How.  137.  The  special 
term,  therefore,  should  have  dismissed  the  application  made  to  it 
for  a  new  trial,  instead  of  hearing  and  denying  it.  Devoe  v.  Hachleyy 
3  Eobt  679  ;  Morange  v.  Morris,  20  How.  257,  263. 

The  only  remedy  available  to  the  defeated  party,  where  an  order 
the  been  made,  sending  the  case,  in  the  first  instance,  to  the  general 
term,  while  that  direction  remains  undisposed  of,  is  to  bring  on 
the  motion  for  a  new  trial  before  that  court  And  that,  from  the 
nature  and  terms  of  the  direction,  must  be  heard  only  upon  the 
exceptions  taken  during  the  trial  The  right  to  move  in  the  first 
instance  at  the  general  term  is  reserved  exclusively  to  a  class  of 
cases  dependent  solely  upon  the  law.  For  it  is  only  legal  points 
which  can  be  raised  and  presented  by  exceptions;  and  it  is  the 
exceptions,  and  nothing  beyond  them,  which  the  court  is  permitted 
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to  order  to  be  first  heard  at  the  general  term.  They  are  the  sub- 
jects which  that  court  is  required  to  hear,  and  upon  their  being 
found  to  be  well  taken  a  new  trial  must  be  directed,  while  if  they 
are  unsustained  the  court  must  prono^ince  judgment  in  fayor  of  the 
successful  party.  Code,  §  265.  Exceptions  can  be  taken  only  to 
rulings  made  by  the  court  during  the  progress  of  the  trial.  They 
cannot  be  presented  to  the  conclusions  of  the  jury,  and  do  not  bring 
up  the  point  for  considei-ation,  whether  or  not  the  yerdict  has  been 
rendered  either  without  or  against  the  eyidence.  Upon  the  hearing 
of  the  exceptions,  in  the  first  instance,  by  the  general  term,  that 
point  cannot  be  brought  before  the  court  Hoxie  y.  Gfreen,  37  How. 
97 ;  Cronk  y.  Canpld,  31  Barb.  171 ;  Hotchhins  y.  Hodgey  38  id.  117 ; 
Dickersan  y.  Wason,  48  id.  412  ;  Sheaf  y.Utica  di  Black  River  R.  R. 
Go.,  2  N.  Y.  Sup.  388. 

The  action  was  brought  to  recoyer  damages  arising  out  of  the 
wrongful  sale  and  conyeyance  of  a  large  amount  of  real  estate, 
owned  by  the  plaintiff,  and  disposed  of  by  the  present  defendants, 
as  his  agents.  The  property  sold  and  conyeyed,  consisted  of  nine- 
teen different  lots  or  parcels  of  land,  and  an  undiyided  half  of  two 
other  parcels  of  land.  .  It  was  incumbered  by  mortgages  upon  a 
portion  of  it,  and  by  judgments  which  were  liens  upon  all  of  it,  to 
an  amount  exceeding  the  sum  of  1100,000,  and  it  was  sold,  in  one 
mass,  for  the  nominal  sum  of  1135,000,  but  in  reality  for  the  sum 
of  1140,000,  the  additional  15,000  being  added  for  the  payment  of 
commissions.  The  sale  was  made  by  the  co-operation  of  both  the 
present  defendants,  and  the  title  conyeyed  by  the  defendant,  Scott. 
under  a  power  of  attorney  giyen  by  the  plaintiff  to  him  on  the  3d 
of  December,  1852,  empowering  him  to  sell  any  real  estate  owned 
l)y  the  plaintiff  in  the  State  of  California.  In  the  submission  of 
the  case  to  the  jury,  the  court  instructed  them  that  the  defendants 
could  not  be  held  liable  for  any  error  of  judgment  on  their  part  or 
the  part  of  either  of  them,  or  for  injudiciously  making  the  sale  in 
order  to  ayoid  the  effect  of  an  attachment  law  taking  effect  the 
next  day,  under  which  the  plaintiff's  non-resident  creditors  could 
attach  and  seize  his  property  for  the  non-payment  of  their  debts, 
but  that  they  could  only  be  held  liable  for  designedly  selling  his 
property  for  their  own  benefit,  or  for  the  purpose  of  depriying  him 
of  its  benefit.  This,  though  not  in  the  terms,  was  the  substance  of 
the  charge,  so  far  as  it  presented  the  mere  point  of  liability. 

When  the  plaintiff  rested  his  case,  each  of  the  defendants  moyed 
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for  a  dismissal  of  the  complaint.  The  motion  was  denied,  and  the 
defendants  seyerally  excepted.  No  reason  was  specified  for  which 
a  dismissal  was  claimed  to  be  proper.  Bnt,  without  any  doubt,  the 
point  should  be  regarded  as  taken,  that  the  evidence  was  not  suf- 
ficient to  warrant  a  recoyerj  upon  the  theory  alone  on  which  the 
action  was  rendered  dependent;  and  that  was  whether  these  defend- 
ants had  sold  and  conveyed  the  plaintiff's  property  for  the  fraudu- 
lent purpose  of  despoiling  him  of  it,  and  for  the  promotion  of  their 
own  personal  interests  as  distinguished  from  his.  To  that  extent 
the  exception  taken  requires  the  consideration  of  the  effect  of  the 
evidence  then  before  the  court,  but  no  farther.  For  whether  the 
ruling  was  proper  or  not  as  to  the  other  defendant,  who  was  one  of 
the  two  joint  purchasers  of  the  property,  it  is  not  necessary  to 
inquire,  as  the  verdict  of  the  jury  was  in  his  favor. 

Before  the  power  of  attorney  was  given  to  the  defendant  Scott, 
and  in  the  month  of  September,  1851,  another  was  given  by  the 
plaintiff  to  the  other  defendant,  Keyes.  This  was  not  quite  as 
extended  in  its  authority  as  the  one  delivered  to  Scott,  for  the  power 
it  gave  to  sell  was  confined  to  any  part  or  parcel  of  the  plaintiff's 
real  estate  situated  in  the  State  of  California.  The  contract  for  the 
sale  was  made  and  executed  on  the  last  day  of  June,  in  the  year 
1853.  During  the  early  part  of  the  preceding  month,  and  for 
some  time  before  that,  the  defendant  Keyes  was  in  and  about  the 
city  of  New  York,  and  represented  to  the  plaintiff  that  his  creditors 
were  generally  well  disposed  toward  him ;  substantially,  that  he 
had  nothing  to  apprehend  from  them  so  far  as  this  property  was 
concerned,  and  that  his  prospects  in.  its  management  and  final  sale 
were  promising.  Before  this  defendant  left  the  city  of  New  York, 
on  his  return  to  San  Francisco,  and  by  a  letter  written  and  sent 
during  his  passage,  he  solicited  from  the  plaintiff  a  power  of  attor- 
ney more  complete  in  its  authority  than  the  one  he  then  had.  Such 
a  power  was  afterward  executed  and  sent  by  mail  to  this  defendant, 
but  it  was  not  received  by  him  until  after  the  contract  for  the  sale 
of  the  plaintiff's  property  had  been  made.  And  there  is  reason  for 
believing  that  the  contract  was  made  by  the  defendant  Scott,  instead 
of  the  defendant  Keyes,  with  whom  the  plaintiff's  relations  seem 
to  have  been  more  intimate  and  confidential,  for  the  reason  that  his 
power  of  attorney  was  broad  enough  to  sanction  a  sale  of  the  prop- 
erty in  one  mass,  while  that  to  Keyes  would  not  do  that  By  the 
contract  made  for  the  sale  of  the  property,  its  entire  price  was 
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appropriated  to  the  payment  and  extinguishment  of  the  incum- 
brances upon  it,  except  the  sum  of  110,000,  for  the  obligation  to 
pay  the  other  15,000  was  not  inserted  in  it,  and  that  difference,  after 
being  receiyed  by  Scott,  was  paid  to  Keyes  as  commissions  and 
afterward  divided  between  them  both.  In  afterward  accounting  for 
the  sale  and  the  disposition  of  the  $10,000  receiyed  from  its  pro- 
ceeds, that  was  simply  shown  as  haying  been  receiyed  by  Scott  and 
then  paid  oyer  to  Keyes,  without  any  explanation  or  allndion  what- 
ever to  the  other  15,000.  But  three  debts,  not  liens  upon  the  prop- 
erty at  the  time  of  the  sale,  are  mentioned  by  Scott  in  a  letter,  not 
in  the  case,  but  referred  to  by  the  justice  in  his  charge,  and  proba- 
bly accompanying  the  account,  as  haying  been  compromised  by 
Keyes  for  15,000,  paid  by  himself  apart  from  any  money  due  on  the 
sale;  while  Keyes,  in  his  letter  of  the  Slst  of  July,  stated  that 
he  understood  these  debts  had  been  settled,  but  did  not  know 
how  it  had  been  done.  These  inconsistencies  in  their  statements 
were  calculated  to  throw  very  grave  suspicions  over  the  defendants' 
conduct  in  making  the  sale,  and  suggest  the  probability  that  they 
had  been  guilty  of  some  undisclosed  misconduct  And  when  added 
to  the  representations  which  Keyes  made  before  he  left  for  Califor- 
nia^  his  solicitude  for  a  broader  power  of  attorney,  and  the  circum- 
stance that  the  plaintiff  was  not  and  could  not  be  possibly  benefited 
by  the  sale,  and  that  the  two  agents  concurred  in  making  it  and 
dividing  the  only  money  derived  from  it  between  them,  it  would 
seem  to  be  entirely  sufficient  for  the  consideration  and  action  of 
the  jury,  upon  the  inquiry  whether  the  defendants  were  not  guilty 
of  the  misconduct  with  which  they  were  charged  by  the  plaintiff. 
There  was  nothing,  therefore,  in  the  exceptions  taken  to  the  refusal 
to  nonsuit,  and  they  must  accordingly  be  overruled. 

The'  witness.  Van  Nostrand,  was  allowed  to  state  what  was  the 
value  of  this  property  in  1849,  against  the  objection  of  the  defend- 
ants that  it  was  irrelevant.  This  followed  the  statement  made  by 
the  same  witness,  that  an  offer  of  $300,000  was  then  made  for  the 
property,  and  Keyes  disapproved  of  selling  for  that  amount  The 
answer  was,  that  the  property  was  then  worth  that  amount  And 
it  was  not  irrelevant,  because  the  condition  and  value  of  the  prop- 
erty was  generally  traced  down  to  the  time  of  the  sale,  and  evidence 
was  given  as  to  the  extent  to  which  it  was  improved  by  the  plaintiff 
in  the  meantime.  This  evidence,  though  remote,  had  some  bearing 
upon  the  inquiry  as  to  the  value  of  the  property  when  the  sale  was 
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made,  particularly  as  it  was  situated  in  a  thriving,  prosperous  city 
where  property  was  inclined  to  advance  rather  than  recede  in  value. 

The  court  did  not  hold  that  the  evidence,  admitted  against  the 
other  defendants,  was  admissible  against  the  defendant  Scott  But 
the  ruling  was,  that  all  letters  and  conversations  prior  to  the  sale 
were  competent  evidence,  without  specifying  as  to  whom  it  should 
apply;  and  that,  when  competent  for  any  purpose,  it  should  be 
received,  but  whether  it  should  finally  be  considered  as  testimony 
proper  to  be  submitted  against  all  the  defendants,  would  depend 
upon  what  had  or  should  transpire  before  the  evidence  closed. 
There  could  be  no  impropriety  in  this  course,  as  the  defendants 
were  jointly  charged  with  a  fraudulent  sale  of  the  plaintiff's  prop- 
erty. It  was  not  held  that  evidence,  not  admissible  against  either 
defendant,  could  be  received ;  but  that,  so  far  as  the  evidence  was 
proper  against  either,  it  should  be  received  and  afterward  properly 
distinguished  and  applied  by  the  court,  as  the  case  proved  should 
require  that  to  be  done.  Neither  defendant  could  be  injured  by 
that  course  in  the  end,  and  it  was  the  most  convenient  that,  under 
the  circumstances,  the  court  could  adopt  Other  exceptions  were 
taken  to  the  ruling  of  the  court  on  the  subject  of  receiving  and 
i*ejecting  evidence.  But  they  are  not  relied  upon  in  support  of  the 
present  motion,  and  if  they  were,  no  reason  appears  for  doubting 
the  correctness  of  the  decisions  by  which  they  were  disposed  of  by 
the  court 

Evidence  was  given  during  the  progress  of  the  trial  from  which 
the  plaintiff  claimed  that  the  fact  was  established  that  he  requested 
the  defendant  Keyes  to  have  his  property  sold  in  parcels  and  not 
as  one  mass.  The  defendant  Scott  requested  the  court  to  instruct 
the  jury  that  there  was  no  evidence  that  this  instruction  ever  came 
to  his  knowledge.  That  the  court  declined  to  do,  leaving  the  ques- 
tion to  the  jury.  And  the  defendant  Scott  excepted  to  that  dis- 
position of  the  point  As  the  case  is  now  presented  to  the  court, 
there  is  no  direct  evidence  contained  in  it  that  this  instruction  was 
communicated  to  the  defendant  Scott  before  the  sale  was  made. 
But  this  court  cannot  say  there  was  no  such  evidence,  because  the 
case  contains  no  statement  that  all  the  evidence  was  inserted  in  it; 
Cox  V.  James,  46  N.  Y.  557;  while  the  charge  of  the  court  shows 
that  an  important  letter,  received  from  Scott  soon  after  the  sale,  and 
containing  some  reference  to  it,  was  used  as  evidence  on  the  trial, 
which  the  case  does  not  contain.    Even  this  letter  may  have  con- 
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tained  Bomething  from  which  it  might  be  inferred  that  Keyes  did 
communicate  to  Scott  the  instructions  receiyed  by  him  from  the 
plaintiff.  It  did  appear,  during  the  trial,  that  the  relations  existing 
between  these  two  defendants  were  probably  friendly  and  confiden- 
tial, and  that  they  certainly  were  engaged  in  the  common  enterprise 
of  disposing  of  the  plaintiff's  property,  not  for  his,  but  rather  for 
their  own  exclusive  benefit.  And  if  the  jury  belieyed  that  to  be  the 
fact,  as  they  clearly  might  under  the  circumstances,  then  the  infer- 
ence would  not  be  strained  nor  unnatural,  that  Keyes,  before  the 
sale,  communicated  every  thing  to  Scott  which  had  transpired  between 
himself  and  the  plaintiff,  having  any  thing  to  do  with  the  success  of 
the  undertaking  by  which  he  was  to  be  deprived  of  his  property  for 
the  purpose  of  securing  the  payment  of  their  commissions  as  his 
agents.  There  was  no  error  in  leaving  the  inquiry,  whether  this 
was  so  or  not,  to  the  decision  and  determination  of  the  jury.  It 
was  the  inference  of  one  fact  which  might  reasonably  be  drawn  from 
others,  and  for  that  reason  strictly  within  their  province.  Justice 
V.  Lang^  63  N.  Y.  323. 

Upon  the  subject  of  the  defendants'  liability,  after  directing  the 
jury  that  the  defendants  could  only  be  held  liable  for  intentional 
misconduct  in  the  disposition  which  was  made  of  the  plaintiff's 
property,  the  learned  justice  was  asked  to  charge,  that  if  the  defend- 
ants, Keyes  and  Scott,  believed^  at  the  time  of  making  the  sale  in 
question,  that  such  sale  was  best  for  the  interest  of  the  plaintiff  he 
cannot  recover  in  this  action.  The  j  ustice  responded  that  the  propo- 
sition was,  in  the  main  true,  but  added  that  if  the  motive  which 
operated  on  these  men  was  not  an  honest  discharge  of  their  duty 
toward  the  plaintiff —  if  they  were  moved  upon  by  the  consideration 
of  obtaining  this  $13,500  or  $18,500  to  themselves,  or  a  smaller  por- 
tion to  one  of  them  and  a  larger  portion  to  the  other,  and  that  was 
their  object  in  selling,  then  the  action  can  be  sustained  against 
them.  This  proposition  was  right,  for  it  rendered  the  liability  of 
the  defendants  dependent  upon  the  fact  that  they  sold  the  plaintiff  s 
property  —  not  for  him,  but  for  themselves.  In  other  words,  that 
they  could  only  be  held  to  be  liable  in  case  they  appeared  to  have 
appropriated  his  interest  in  the  property  to  their  own  use  and  benefit 
That  proposition,  certainly,  must  be  sound ;  otherwise,  the  agents 
could  appropriate  their  principal's  property  to  their  own  use,  and 
escape  all  liability  for  the  wrong  they  should  do  him.  There  was 
no  substantial  difference  between  this  ruling  and  the  principle  men- 
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tioned  in  the  charge,  by  which  the  plaintiflPs  right  to  recoTer  was 
made  to  depend  upon  the  fact  that  the  defendants  must  be  found  to 
haye  intentionally  wronged  him  in  the  sale  made  of  his  property. 
It,  as  well  as  the  entire  charge,  was  as  favorable  to  the  defendants 
as  they  had  any  reason  to  require  or  expect. 

The  learned  justice  was  also  requested  to  hold  and  charge,  that 
the  plaintiff  had  so  long  acquiesced  in  this  transaction  before  bring- 
ing this  suit,  that  he  should  be  precluded  from  bringing  it,  and 
should  be  held  to  have  acquiesced  and  to  haye  been  satisfied  with 
what  all  the  defendants  had  done.  He  responded  that  he  held  the 
contrary  of  that,  and  added  that  if  the  jury  found  that  the  fraud 
was  perpetrated,  and  this  action  was  maintainable  at  any  time,  if  he 
had  chosen  to  bring  it  in  two  months  or  six  months  after  the  trans- 
action came  to  his  knowledge,  he  had  just  the  same  right  in  six 
years  afterward,  and  it  could  not  be  held  that  he  acquiesced  in  any 
such  sensid  as  to  preyent  the  remedy  which  the  law  would  giye  him, 
if  his  rights  had  been  assailed  or  injured  by  any  fraudulent  sale  by 
these  parties.  The  same  proposition  was  again  repeated  in  nearly 
the  same  terms  after  the  charge  had  been  deliyered.  He  was  then 
requested  to  hold  that  Price's  delay,  after  the  receipt  of  the  account 
current  and  the  knowledge  of  the  sale,  was  an  acquiescence  in  the 
sale,  and  that  therefore,  as  matter  of  law,  the  plaintiff  could  not  re- 
cover any  thing  beyond  the  value  of  the  property,  deducting  the 
moneys  paid  out  by  Scott  and  Keyes  for  his  benefit.  The  justice  de- 
clined to  charge  these  propositions,  as  well  as  the  one  first  presented 
on  the  same  subject,  and  held  in  substance,  in  the  course  of  his  charge, 
that  the  rule  which  would  conclude  a  principal  as  to  the  correctness 
of  account  rendered,  was  not  applicable  to  this  transaction,  unless 
he  knew  of  it  in  time  to  prevent  its  consummation,  and  to  prevent 
himself  from  being  divested  entirely  of  the  legal  title  to  his  prop- 
erty. The  defendants  excepted  to  the  refusal  of  the  learned  justice 
to  charge  as  requested,  and  also  to  the  propositions  held  by  him  to 
be  the  law. 

There  can  be  no  doubt  as  to  the  correctness  of  the  refusals, 
because  the  requests  required  him  to  hold  that  there  had  been' such 
acquiescence,  as  matter  of  fact,  as  would  prevent  the  plaintiff  from 
maintaining  the  action.  No  such  fiEMSt  was  established  by  the  evi- 
dence^ and  it  could  not,  therefore,  be  properly  regarded  as  proved 
in  the  case.  The  learned  justice  was  also  right  in  holding  that  the 
law,  relating  to  the  effect  of  an  account  stated,  had  no  application 
Vol.  Ill,  N.  Y-  Rkp.  —  92 
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in  this  case.  For,  although  an  acconnt  had  been  rendered  to  the 
plaintiff,  with  the  letters  of  the  defendants,  mentioning  the  sale, 
it  contained  so  little  of  this  transaction  as  to  give  no  adequate 
idea  of  what  had  been  done ;  it  simply  showed  that  a  sale  had  been 
made  for  1135,000,  and  that  Scott  had  received  and  paid  oyer  to 
Keyes  110,000  of  the  price,  the  residue  being  applied  to  the  extin- 
guishment of  incumbrances.  Nothing  was  stated  of  the  receipt 
and  disposition  of  the  other  $5,000.  And  the  important  fact  that 
the  defendants  had  made  the  sale  simply  to  obtain  their  commis- 
sions, and  had  divided  the  amount  received  between  them,  was  not 
disclosed,  but  concealed  under  the  assurance  that  the  property  had 
been  disposed  of  for  the  plaintiff's  benefit  There  was,  evidently, 
nothing  in  the  case  from  which  the  plaintiff  could  be  said  to  have 
approved,  at  any  time,  of  that  disposition  of  his  property. 

The  evidence  of  Dewey  showed  that  the  $5,000,  paid  beyond 
the  amount  mentioned  in  the  contract  of  sale,  did  not  go  into  the 
hands  of  either  of  the  defendants.  It  was  not  paid  by  either  of 
them  upon  his  debts,  but  by  the  purchasers,  with  the  defendants' 
assent,  to  relieve  the  property  sold  from  attachments  served  upon  it 
after  the  delivery  of  the  contract  of  sale,  and  that  the  purchasers 
seem  to  have  insisted  on,  as  one  of  the  terms  on  which  they  were 
willing  to  fill  the  contract  and  take  the  property.  The  court  held 
that  if  the  plaintiff  acquiesced  in  that,  the  amount  paid  should  be 
deducted  from  what  the  defendants  might  otherwise  be  liable  for. 
That,  certainly,  was  making  a  very  liberal  application  of  the  rule 
defining  the  effect  of  acquiescence;  since  there  was  no  evidence 
before  the  jury,  showing  that  even  that  disposition  of  the  15,000 
had  been  brought  to  the  plaintiff's  knowledge,  and  there  was 
none  from  which  he  could  infer  that  the  debts  were  paid  out  of  any 
part  of  the  $10,000 ;  because  Scott's  letter,  as  related  without  objeo- 
tion  by  the  judge  in  his  charge,  stated  that  they  were  paid  by  Keyes 
"  apart  from  any  money  due  by  Payne  So  Co.,"  who  were  the  vendees 
of  the  property.  To  constitute  a  ratification  by  means  of  acquies- 
cence, or  the  omission  to  make  the  unauthorized  act  of  the  agent 
the  subject  of  objection,  the  principal  must  have  information  giving 
him  notice  of  what  may  have  been  done  to  his  prejudice.  This  rule 
is  well  settled,  and,  without  such  information,  there  can  be  no  rati- 
fication in  a  case  like  the  present  one,  where  the  plaintiff  received 
nothing  from  the  transaction,  and  no  part  of  the  proceeds  have  been 
applied,  with  his  assent,  to  his  benefit.    Story  on  Ag.,  §§  239,  242 ; 
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M088  V.  Eossie  Mining  Co,,  5  Hill,  137;  Brass  ?.  Worthy  40  Barb.  648 ; 
Murray  v.  Bininger,  3  Keyea,  107;  Keeler  v.  Salisbury,  33  N.  Y. 
648. 

The  plaintiff,  in  this  case,  never  appears  to  have  approved  of  the 
act  of  the  defendants  in  selling  this  property,  or  in  the  act  of  the 
purchasers  in  appropriating  any  part  of  its  proceeds  to  the  payment 
of  his  debts,  and  has,  in  fact,  derived  no  benefit  from  either  act  in 
any  other  way.  His  claim  for  redress  is  predicated  on  an  unauthor- 
ized, unapproved  wrong,  for  which,  if  it  really  existed,  his  right  to 
satisfaction  has  in  no  way  been  relinquished.  McKnight  Y.Dunlap, 
6  N.  Y.  537,  544. 

The  refusal  of  the  court  to  give  the  jury  absolute  direction,  thai 
the  defendants  should  be  credited  the  amount  paid  out  of  the  pro- 
ceeds of  the  sale,  upon  the  verdict  they  might  otherwise  render  in 
the  case,  was  strictly  conformable  to  the  rule  settled  upon  that  sub- 
ject in  this  State.  According  to  that  rule,  a  person,  who  tortiously 
disposes  of  another's  property,  cannot  discharge  himself  from  the 
consequences  of  his  act  by  applying  the  proceeds  in  payment  of  its 
owner's  debts  without  his  authority  or  assent  Hanmer  v.  Wilsey,  17 
Wend.  91 ;  Oiis  v.  Jones,  21  id.  394 ;  Hopple  v.  JSigbee,  3  Zabr.  342 ; 
McKnight  y.Dunlop,  5  N.  Y.  544,  supra. 

The  debts,  which  this  portion  of  the  charge  referred  to,  were 
simply  those  that  were  satisfied  by  the  $5,000  which  the  purchasers 
at  first  agreed  to  pay  toward  the  defendants'  commissions  and  after- 
ward used  to  compromise  and  remove  the  attachments  sued  out  and 
levied  under  the  law  of  the  State  of  California,  which  took  effect  on 
the  Ist  of  July.  These  attachments  were  not  upon  the  property 
when  the  contract  for  its  sale  was  entered  into,  and  for  that  reason, 
were  probably  subordinate  to  the  rights  of  the  purchasers  under  it 
And  they  were  therefore  not  within  the  provision  made  in  the  con- 
tract of  sale,  allowing  them  to  discharge  the  incumbrances  out  of  the 
purchase-money.  The  court  did  not  hold  that  the  plaintiff  could 
recover  the  value  of  the  property  without  first  excluding  the  incum- 
brances upon  it  at  the  time  of  the  sale.  The  proposition  held,  was 
that  the  debts,  paid  by  the  defendants  out  of  its  proceeds,  could  not 
mitigate  the  amount  of  the  recovery  unless  the  plaintiff  had  acqui- 
esced in  th9  act  of  payment  And  it  must  have  been  so  understood 
by  the  jury,  for  the  amount  of  their  verdict  was  1129,699.16,  which 
was  110,000  less  than  the  purchase  price  of  the  property.  And  this 
verdict  was  rendered  nearly  eleven  years  after  the  sale  was  made  of 
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the  property,  and  probably  included  a  proper  allowance  of  interest. 
The  debts  mentioned  in  the  charge,  the  payment  of  which  was  not 
allowed  to  reduoe  the  yerdict  unless  the  plaintiff  acquiesced  in  such 
payment,  must  necessarily  therefore  have  been  understood  not  to 
include  the  incumbrances  by  mortgages  and  judgments  on  the  prop- 
erty. This  yiew  is  further  fortified  by  the  evidence  giyen  upon  the 
trial  concerning  the  yalue  of  the  property ;  for  that  ranged  between 
the  sums  of  1135,000  and  $495,000.  And  it  appeared  that  the  pur- 
chasers sold  portions  of  it,  soon  after  the  sale,  at  an  important 
advance  beyond  the  price  they  paid  for  it. 

The  sale  was  made  on  the  30th  of  June,  1853,  and  the  court 
allowed  the  jury  to  regulate  the  amount  of  their  verdict  according 
to  the  value  of  the  property  during  the  residue  of  that  year.  This 
property  was  held  by  the  plaintiff  for  sale,  and  »there  is  very  little 
probability  that  it  would  have  been  all  disposed  of  before  the  expi- 
ration of  that  time,  if  it  had  remained  in  the  plaintiff's  hands.  It 
might  have  been  sold  under  the  incumbrances  upon  it,  or  under 
proceedings  taken  under  the  attachment  law,  which  went  into 
effect  on  the  1st  day  of  July,  in  that  year;  but  that  was  by  no 
means  certain,  if  the  defendant  Keyes,  before  the  sale,  truly  repre- 
sented, in  what  he  said,  the  friendly  nature  of  the  plaintiff's  creditors 
toward  him.  If  it  had  been  sold  under  either,  the  evidence  tended 
very  satisfactorily  to  show  that  he  would  have  had  six  months'  time 
to  redeem  after  the  sale,  and  that  would  have  given  him  the  chances 
of  the  market  for  all  the  year  1853,  after  the  date  of  the  contract 
of  sale.  The  market  was  an  advancing  one  for  real  estate.  That 
clearly  appears  from  the  evidence,  and  the  plaintiff  would  have 
been  in  the  condition,  in  some  way,  to  have  enjoyed  its  advan- 
tages if  his  property  had  not  been  improperly  disposed  of  by  his 
agents.  The  law,  in  providing  re^ef  for  a  party,  tortiously  deprived 
of  property,  held  for  sale,  by  the  act  of  another,  designs  to  com- 
pensate him  for  the  loss  this  wrong  may  appear  to  have  occasioned 
him ;  and  that  can  only  be  adequately  done  by  allowing  him  to 
recover  the  amount  of  his  actual  loss,  including  the  profits  he  has 
been  deprived  of  by  means  of  the  wrong.  Oriffin  v.  Colvery  16  N. 
Y.  489.  Limiting  the  recovery  to  the  precise  period  of  the  com- 
mission of  the  wrong,  would  often  result  in  depriving  the  owner  of 
the  redress  he  should  justly  receive  for  the  loss  of  his  property. 
The  rule  would  often  prove  a  source  of  profit  to  the  wrong-doer. 
It  would  usually  be  so  where  property  should  be  misappropriated 
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dHring  the  time  of  a  falling  market  To  avoid  that  result,  the 
owner  should  be  allowed  the  fair  value  of  the  property  wrongfully 
taken  from  him,  to  be  ascertained  according  to  its  market  price, 
within  a  re.a8onable  period  after  the  commission  of  the  wrong ;  and 
where  it  consists  of  the  number  of  parcels  sold  by  the  defendants 
in  this  case,  amounting  to  so  large  a  sum  in  value,  a  period  of  six 
months,  the  time  allowed  by  the  court  in  this  case  does  not  appear 
unreasonable  or  improper.  The  state  of  the  market  during  that 
time  would  justify  the  jury  in  awarding  him  no  more  than  what  a 
proper  and  just  rule  would  seem  to  require  he  should  be  allowed  to 
have ;  and  there  is  nothing  in  the  recent  decisions  of  the  courts, 
depriving  him  of  that  measure  of  compensation,  as  long  as  the  jury 
were  satisfied  that  the  defendants  had  been  guilty  of  the  miscon- 
duct upon  which  alone  any  recovery  in  the  plaintiff's  favor  was 
allowed  by  the  court  to  be  had.  Suydam  v.  Jenkins^  3  Sandf. 
614 ;  Scott  V.  Rogersy  31  N.  Y.  676 ;  Matthews  v.  Coey  49  id.  57 ; 
Baker  v.  Drake,  53  id.  211,  219.  In  Scott  v.  RogerSy  four  months 
for  the  disposition  of  the  property  by  the  owner,  was  not  con- 
sidered unreasonable  as  the  time  within  which  its  value  could  be 
awarded  by  the  recovery ;  and  in  Matthews  v.  CoSy  the  value,  at  the 
time  when  it  was  designed  by  the  owner  the  property  should  be  sold, 
was  considered  to  be  reasonable  in  determining  the  amount  of  the 
recovery.  If  the  defendants  had  not  deprived  the  plaintiff  of  the 
opportunity,  by  means  of  their  sale  of  his  property,  there  is  very  good 
reason  for  believing  that  he  would  have  enjoyed  all  the  benefits  of 
the  advancing  market  for  real  estate  during  the  whole  of  the  time 
allowed  by  the  court  within  which  its  value  was  to  be  ascertained 
by  the  jury,  in  case  their  verdict  was  found  in  the  plaintiff's  favor. 
The  range  given  was  reasonable,  just  and  proper  under  the  circum- 
stances of  the  case  and  the  state  of  the  market 

No  other  exceptions  have  been  urged  in  support  of  the  defend- 
ants' motion  for  a  new  trial,  and  as  those  considered  have  been 
found  to  be  without  foundation,  the  motion  must  be  denied,  and 
the  plaintiff  must  have  judgment  upon  the  verdict,  with  costs. 
The  motion  for  a  new  trial  at  the  special  term  should  not  have 
been  heard  and  decided  by  the  court,  as  long  as  the  case  was  sent 
in  the  first  instance,  for  a  similar  application,  to  the  general  term, 
and  was  required  by  law  to  be  there  heard  and  decided.  The  order 
of  the  special  term  should,  therefore,  be  modified  so  as  to  direct  a 
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dismissal  of  that  application,  and,  as  so  modified,  affirmed,  with 
$10  costs. 

It  was  suggested  upon  the  argument,  that  the  defendant  Scott 
had  departed  this  life  since  the  verdict  in  the  case  was  rendered; 
for  that  reason,  the  order  and  jndgment  should  be  entered  of  some 
date  subsequent  to  the  verdict,  and  preceding  the  death  of  this  de- 
fendant. 

Datis,  p.  J.,  concurred. 

DoKOHUE,  J.,  dissented. 

Order  and  judgment  accordingly. 


Matteb  of  Gbnst. 

(MfniiuUlam  —  eKa/p$  ftftereonmetianmupends  right  to  a  review  of  trial. 

G.,  who  wae  oonvicted  of  a  felonj,  and  committed  to  await  sentence,  pending 
an  application  for  the  settlement  of  a  bill  of  exceptions,  escaped  from  the 
cnstodj  of  the  sheriff.  SM,  that  the  refasal  of  the  justice  before  whom 
G.  was  tried,  to  proceed  with  the  settlement  of  the  bill,  and  to  sign  and  seal 
the  same  when  settled,  while  the  prisoner  was  still  at  large,  was  proper. 

MoTioir  for  a  mandamus,  on  behalf  of  Henry  W.  Genet,  who  was 
convicted  of  felony  at  the  December,  1873,  term,  of  the  New  York 
oyer  and  terminer.    The  opinion  states  the  facts  sufficiently. 

William  A.  Beach,  for  Genet 

« 

Benj.  JT.  Phelpe,  district  attorney,  for  the  people. 

Davis,  J.  The  applicant,  Henry  W.  Genet,  was  convicted  of 
felony  at  the  last  December  term  of  the  oyer  and  terminer,  and, 
upon  such  conviction,  was  committed  to  custody,  to  await  sentence 
pending  an  application  for  the  settlement  of  a  bill  of  exceptions. 
Before  that  application  was  disposed  of,  or  sentence  pronounced,  he 
escaped  from  custody,  and  has  since  been  a  fugitive  from  the  State. 
The  bill  of  exceptions  prepared  on  his  behalf,  with  the  amendments 
proposed  thereto  by  the  district    attorney,  was  presented  to  the 
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court  for  settlement  The  court  declined  to  proceed  with  and  com- 
plete the  setlement  of  the  proposed  bill,  on  the  ground  that  the  de- 
fendant was,  and  is  still,  **  a  fugitive  at  large  and  beyond  the  con- 
trol and  without  the  power  of  the  authorities  of  this  State,  he  having 
made  his  escape  and  absconded  from  their  custody  after  his  convic- 
tion, while  awaiting  the  action  of  the  court  upon  if  The  appli- 
cant now  moves  the  general  term  for  a  writ  of  mandamus,  directing 
the  justice,  who  presided  at  the  oyer  and  terminer  on  the  trial  of 
the  indictment,  to  proceed  with  the  settlement  of  the  bill,  and  to 
sign  and  seal  the  same  when  settled.  The  reasons  assigned  by  the 
learned  judge,  before  whom  the  applicant  was  tried,  for  refusing  to 
settle  the  bill,  commend  themselves  to  our  judgment.  He  says : 
^'  My  conviction  is,  that,  while  the  defendant  is  at  large  as  a  fugitive 
beyond  the  reach  and  control  of  the  authorities  of  this  State,  public 
policy  requires  that  he  should  not  be  allowed  to  carry  on  any  pro- 
ceedings in  its  courts,  of  the  nature  of  that  now  proposed  on  his 
^part  by  his  counsel  Before  that  should  be  allowed,  he  should  re- 
turn and  surrender  himself  to  the  custody  of  the  proper  authorities. 
Then  he  will  be  entitled  to  all  the  advantages  provided  by  the  laws 
of  the  State  for  the  review  of  criminal  convictions.  But  until  that 
be  done,  the  authorities  he  has  defied  by  his  escape  should  decline 
to  interfere  in  his  behalf,  by  the  way  of  placing  his  case  in  a  shape 
to  have  it  examined  or  reviewed.  If  that  course  be  not  adopted, 
then  some  encouragement  will  be  afforded  by  the  proceeding  which 
may  be  authorized,  that  will  operate  as  an  inducement  to  offenders, 
after  conviction,  to  escape  from  custody;  because  they  will  then  be 
able  to  defy  the  authorities,  and,  at  the  same  time,  require  them 
to  act  in  their  behalf,  so  far  as  to  afford  them  an  opportunity  of 
judging  whether  they  may  most  safely  return  or  continue  to  remain 
away." 

It  will  be  observed  that  the  learned  judge  put  his  decision  upon 
grounds  of  public  policy.  In  this,  he  is  sustained  by  authority.  In 
a  case  reported  in  31  Me.  592  (Anonymous),  it  is  stated  that  the 
defendant  had  been  tried  and  convicted  upon  an  indictment  for 
an  aggravated  offense.  He  excepted,  and  was  committed  for  want  of 
sureties  to  appear  at  the  law  term  at  which  the  exceptions  were  to 
be  heard.  Meanwhile  he  escaped.  His  counsel  proposed  to  argue 
the  exceptions,  but  the  court  declined  to  hear  the  case  until  the  de- 
fendant should  be  again  in  custody. 

In  Commonwealth  v.  Andrews,  97  Mass.  643,  the  defendant  was 
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found  guilty,  and  alleged  exceptions,  which  were  allowed,  and  which 
he  was  held  in  jail  to  prosecute.  The  case  being  called  in  the 
supreme  judicial  court,  the  attorney-general  suggested  that  the  de- 
fendant had  broken  jail  and  was  at  large,  and  asked  that  he  should 
be  defaulted  and  the  exceptions  oyerruled,  without  argument.  The 
counsel  for  the  defendant  admitted  the  escape,  but  argued  that  he 
was  entitled  to  a  hearing  on  the  exceptions,  in  defendant's  behalf; 
that  the  defendant's  status,  at  the  time  of  the  allowance  of  the  ex- 
ceptions, was  alone  to  be  considered  by  the  court  in  passing  on  them ; 
that  by  his  escape  he  had  committed  a  crime,  for  which  he  was  liable 
in  a  separate  proceeding;  and  that  to  depriye  him  of  a  hearing  on 
exceptions,  in  another  and  different  proceeding,  would  be  to  inflict 
a  punishment  for  his  escape,  in  derogation  of  his  constitutional 
rights.  The  court,  BiOBLOW,  0.  J.,  pronouncing  the  opinion,  oyer- 
ruled the  several  points  taken  by  the  defendant's  counsel,  and  held, 
that,  so  far  as  the  defendant  had  any  right  to  be  heard  under  the 
constitution,  he  must  be  deemed  to  have  waiyed  it  by  escaping  from 
custody  and  failing  to  appear  and  prosecute  his  exceptions  in  person, 
according  to  the  order  of  the  court  under  which  he  was  committed. 
The  defendant  was,  thereupon,  defaulted,  and  his  exceptions  oyer- 
ruled. That  case  goes  farther  than  we  are  called  upon  to  go,  in  up- 
holding the  decision  of  the  oyer  and  terminer ;  for  the  court  defaulted 
the  defendant,  because  of  his  escape,  and  overruled  his  exceptions, 
thus  putting  him  in  position  where  he  could  not  be  heard,  as  matter 
of  right,  upon  his  return  to  custody.  In  the  case  at  bar,  the  judge 
has  simply  suspended  proceedings  till  the  return  to  custody  of  the 
defendant.  He  has  adopted  the  suggestion  of  a  learned  writer 
on  criminal  procedure,  who  says :  ^^  I^  however,  the  prisoner  has 
absconded,  or  is  in  a  position  analogous  to  what  is  termed  being  in 
contempt,  it  will  be  highly  judicious  for  the  court  to  decline  hearing 
even  a  mere  legal  argument  in  his  absence."  1  Bish.  on  Cr.  Proced., 
§  277.  It  is  well  settled  that  a  party  may  waive  a  statutory  right, 
and  in  some  instances  rights  secured  to  him  by  the  Constitution. 
Buel  V.  Trustees  of  Lockport,  3  N.  Y.  197 ;  Cancemi  v.  FeopUy  16 
id.  501.  This  he  may  do  by  his  acts  as  well  as  by  any  formal 
solemnity.  The  statute  gives  to  a  party  convicted  of  crime  the 
right  to  have  errors  of  law  committed  on  his  trial  corrected  on  bill 
of  exceptions.  2  R  S.  736,  §  21.  But  such  bill  of  exceptions  is 
not  to  stay  or  delay  the  rendering  of  judgment,  or  the  execution  of  • 
such  judgment,  except  as  specially  provided  by  statute.    2  R  S. 
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736,  §  22.  Oar  system  for  the  review  of  conyictions  and  judgments 
in  criminal  oases  was  not  known  to  the  commoa  law,  but  was  ere* 
ated  by  statute,  in  relaxation  of  the  rigors  of  the  common  law,  and 
for  the  protection  of  persons  accused  of  crime  against  illegal  con- 
yictions. It  is  based  altogether  upon  the  idea  that  the  party  who 
alleges  an  erroneous  conviction,  which  he  seeks  to  correct,  will  hold 
himself  amenable  to  the  judgment  of  the  court  of  review,  to  whose 
supervising  justice  he  appeals.  He  is  at  liberty  at  all  times  to 
waive  or  abandon  his  proceedings,  and  this  he  may  do  by  some  for- 
mal step  in  the  courts,  or  by  acts  which  place  him  beyond  the  juris- 
diction of  the  courts  and  out  of  the  custody  of  the  law.  In  all 
criminal  cases  where  the  judgment  of  imprisonment  is  to  be  pro- 
nounced, the  defendant  must  be  present  in  person  to  receive  sen- 
tence. 1  Chitty's  Cr.  Law,  163 ;  Reg.  v.  Oaudwill,  17  Q.  B.  603. 
^^  Judgment  cannot  be  given  against  any  man  in  his  absence  for  a 
corporal  punishment"  ^  G.  J.  Holt,  in  DuMs  Vase,  Holt,  399.  A 
convict  who  escapes  from  custody  before  judgment,  and  flees  the 
jurisdiction  of  the  court,  puts  himself  in  a  position  to  prevent 
judgment  in  a  court  of  review,  if  adverse  to  him,  and  to  render  it 
nugatory  if  in  his  favor;  for  the  court  can  pronounce  no  judgment 
of  corporal  punishment  without  his  actual  presence,  nor  can  it 
order  a  new  trial  which  will  be  effectual  without  his  voluntary 
choosing  to  return  and  submit  to  it  We  think  no  person  who 
stands  convicted  of  crime  can  thus,  by  committing  another  offense, 
make  himself  master  of  the  situation,  and,  at  the  same  time,  com- 
mand and  defy  the  judgment  of  the  courts.  The  true  ground^  as 
it  seems  to  us,  is  to  hold  that  his  conduct  has,  for  the  time  being, 
waived  or  suspended  his  rights,  whatever  they  may  be,  and  that  the 
waiver  or  suspension  can  be  avoided  by  him  only  by  returning  to 
the  custody  and  judgment  of  the  law.  The  process  of  outlawry 
at  common  law  against  an  escaped  prisoner,  put  the  criminal  in  a 
position  where  he  conld  not  be  heard  to  assert  any  claim  of  right 
until  the  judgment  of  outlawry  was  reversed  or  set  aside.  We  have 
abolished  that  proceeding  by  statute,  but  it  does  not  follow  that  the 
convict  who  outlaws  himself  by  escaping  from  custody  can  demand, 
as  matter  of  right,  at  the  hands  of  the  court,  the  statutory  benefits 
conferred  on  them  who  submit  to  the  jurisdiction  and  judgment 
of  the  courts. 

The  court  of  oyer  and  terminer  was,  we  think,  justified  in  refus- 
ing to  proceed  with  the  bill,  because  the  proceedings  would  be  nug- 
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toTjc  No  writ  of  error  will  lie  to  bring  the  bill  of  exceptions 
before  this  court  till  after  jadgment  shall  be  pronounced.  The 
defendant  is  preventing  judgment  by  his  unlawful  acts ;  and,  while 
his  misconduct  keeps  the  case  in  that  position^  the  court  owes  him 
no  duty  to  perform,  on  his  behalf,  an  act  which  he  himself  renders 
wholly  unavailing.  The  bill,  if  settled,  could  not  be  brought  up  oh 
certiorari,  without  the  stay  of  judgment  provided  for  by  statute ; 
and  no  judge  would  be  bound  or  likely  to  grant  a  certificate  of 
probable  cause  while  the  defendant  was  maintaining  a  practical  stay  of 
all  proceedings  against  him  by  his  flight  from  justice.  It  is  insisted 
by  the  learned  counsel  for  the  defendant  that  Oenet  can  only  be 
deemed  to  be  and  treated  as  in  contempt  of  court,  and  that  the 
rule  that  one  in  contempt  will  not  be  heard  applies  only  to  matters 
of  favor,  and  that,  though  adjudged  to  be  in  contempt,  the  party 
will  be  heard  on  matters  of  strict  right,  and  is  entitled  to  be  heard^ 
if  his  object  is  to  get  rid  of  the  order  or  other  proceedings  which 
placed  him  in  contempt  But  the  true  rule,  even  in  such  a  case,  is 
that  stated  by  Folobr,  J.,  in  BrinkUy  v.  Brinkley,  47  N.  Y.  49, 
''that  a  party  in  contempt,  and  until  he  is  purged  of  it,  will  not  be 
permitted  to  ask  a  favor  of  the  court,  nor  to  take  any  aggressive 
proceedings  against  his  adversary ;  but  that  it  is .  his  right  to  take 
measures  to  protect  himself,  and  to  make  any  motion  designed  to 
show  that  the  order  adjudging  him  in  contempt  was  erroneous.'^ 

If  Oenet  had  been  adjudged  to  be  in  contempt  for  his  escape 
(which,  perhaps,  might  be  done  under  proper  notice  and  opportu- 
nity to  him  to  show  cause)  he  would  be  at  liberty  to  take  any  steps 
to  remove  that  order,  but  not  to  press  aggressive  proceedings  in 
the  case  against  the  people.  But  he  has  not  been  adjudged  to  be 
in  contempt,  nor  has  any  order  of  that  nature  been  made  upon 
him.  The  refusal  of  the  court  to  proceed  does  not  depend  on  the 
rules  affecting  contempts,  but  on  the  grounds  above  stated.  It 
may  be  contempt  to  escape  custody  and  flee  the  jurisdiction  of  the 
court;  but  the  contempt  is  one  which  can  be  readily  removed  by 
the  return  of  the  prisoner ;  and  that  is  the  only  step  open  for  him 
to  take  to  effect  its  removal  The  suggestion  of  counsel,  that  the 
bill  should  be  settled  and  filed,  to  guard  against  dangers  arising 
from  the  uncertainty  of  life,  is  an  argument  that  he  should  more 
properly  address  to  his  client  to  hasten  his  return,  lest  he  should 
lose  the  rights  which  his  absence  suspends.    The  court  cannot  pro- 
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tect  him  against  the  risks  of  that  character,  occasioned  by  his  own 
illegal  conduct.    The  motion  for  mandamus  should  be  denied. 

Brady,  J.,  concurred. 

Motion  denied. 


Sharket,  plaintiff  in  error,  y.  Pboplb. 

Criminal  law — ueape  ofpriioner  after  writ  of  error  allowed,* 

After  oonyietioii  and  judgement  in  a  criminal  trial,  a  bill  of  exceptions  and 
stay  of  proceedings  were  allowed,  eubeeqaent  to  which  the  prisoner  escaped. 
SM,  that  the  right  of  the  priaoner  to  act  adversely  to  the  People  and  pro- 
ceed with  the  bill  of  exceptions  was  suspended  while  the  prisoner  was  at 
laige,  but  the  conrt  coald  not  deprive  him  of  the  benefit  of  proceedings 
taken  before  his  escape,  and  the  writ  of  error  could  not  be  quashed. 

Motion*  to  quash  and  dismiss  writ  of  error  to  review  the  convic- 
tion of  William  Sharkey  and  certiorari  issued  from  this  court  to  the 
court  of  sessions.  The  ground  of  the  application  is  the  escape 
from  jail  of  Sharkey.  No  i)oint8  were  submitted;  the  case  was 
argued  on  the  affidavit  referred  to  in  the  opinion. 

William  A,  Beach,  for  plaintiff  in  error. 

£enj\  K.  Phelps^  district  attorney,  for  the  People. 

Dayis,  p.  J.  The  affidavit  in  this  case  shows  that  after  judgment, 
and  prior  to  the  escape  from  jail  of  Sharkey,  a  writ  of  error  with 
stay  of  proceedings  was  duly  allowed  by  one  of  the  justices  of  this 
court,  and  that,  subsequent  to  the  escape,  a  writ  of  certiorari  was 
allowed  to  bring  up  matters  dehors  the  record.  In  the  case  of  the 
application  of  Henry  W.  Oenet  for  a  mandamus,  ante^  page  734,  this 
court  has  come  to  the  conclusion  that  the  convict  who  thus  escapes 
and  remains  a  fugitive  cannot  require  at  the  hands  of  the  courts  or 
judges  any  proceeding  in  his  favor,  or  insist  upon  any  steps  adverse 
to  the  prosecution ;  but  that  his  rights  to  act  adversely  to  the  People 
are  waived  and  suspended  by  his  own  criminal  conduct.  The  effect 
of  this  rule  is  to  leave  the  case  in  statu  quo,  so  far  as  the  action  of 
the  convict  is  concerned.  The  court  would  not,  therefore,  take  any 
action  on  his  motion  or  behalf.    But  it  does  not  follow  that  the 
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oonrt  may,  on  motion  of  the  People,  deprive  him  of  the  benefit  of 
prooeedingg  already  taken  before  his  escape.  We  think,  therefore, 
that  the  writ  of  error  should  not  be  quashed.  The  certiorari  might 
properly  have  been  denied ;  but  as  it  is  ancillary  to  the  writ,  and 
as  the  court  below  will  not  be  compelled  to  make  return  to  either 
writ  until  Sharkey  shall  be  again  in  custody,  within  the  jurisdiction 
of  the  court,  we  think  the  better  course  is  to  deny  the  motion  in 
both  its  aspects. 

Bbadt,  J.,  concurred* 

Motion  denied. 


Obeekwood  et  al  r.  Brink,  appellant 

PartJiership — vhat  comtituUi — participcttion  in  profits. 

In  an  action  to  recover  for  gooda  sold  and  deliyered  by  a  firm  to  defendant,  the 
answer  was  that  the  goods  were  sold  in  a  firm  name  in  violation  of  the 
statato  relating  to  fictitioas  names  in  firms  (Laws  of  1888,  ch.  381),  there 
being  in  fact  no  firm  at  the  time  of  the  sale^  Upon  the  question  of  the  exist- 
ence of  a  partnership,  the  judge  charged  that  "  participation  in  the  profits 
makes  a  man  a  partner^  and  it  is  not  necessaiy  that  they  should  say  any 
thing  about  losses."  The  charge  was  accompanied  with  the  explanation 
that  it  is  competent  for  a  firm  to  employ  clerks  and  give  them  as  a  compen- 
sation for  services*  a  certain  amount  of  profit,  but  it  must  be  distinctly  under- 
stood between  the  parties  that  it  is  as  compensation,  and  tliat  they  have  no 
intorest  in  the  business  whatever.    SM,  correct. 

One  of  the  clerks  of  G.  had  for  his  services  one-fifth  of  the  profits,  and  the 
business  was  carried  on  under  the  name  of  **  G.  &  Co.,"  the  derk  represent- 
ing the  Co.  Held,  that  they  were  x>artners  as  to  third  persons,  and  these 
f^ts  were  a  sufficient  answer  to  the  defense  of  the  violation  of  the  statuto. 

AppEi^L  from  a  judgment  in  favor  of  plaintiffs.  The  action  was 
brought  by  Alfred  Greenwood  and  Harry  Aldridge  against  Mary  A. 
Brink,  to  recover  for  goods  sold  and  delivered  to  defendant  by  the 
firm  of  Alfred  Oreenwood  &  Co.  The  answer  alleged  that  the 
designation  "&  Co.''  did  not  represent  a  partner,  and  that  plaintifiT 
Greenwood  had  violated  Laws  of  1833,  chapter  281.  The  opinion 
states  the  remaining  facts. 

B.  H.  Benn,  for  appellant. 

C,  J.  O,  HaU,  for  respondent 


MAY  TERM,  1874.  741 


Greenwood  ▼.  Brink. 


Dayis,  p.  J.  The  demurrer  to  the  answer  having  been  ovefrruled 
by  the  court,  and  leave  given  to  reply  on  payment  of  costs  of  the 
demurrer,  and  the  plaintiffs  having  served  a  reply  and  paid  the  costg, 
the  demurrer  must  be  regarded  as  abandoned,  although  not  formally 
withdrawn.  Brawn  v.  Saratoga  R.  R.  Co,^  IS  N.  Y.  495 ;  Cutlet 
V.  Wright,  22  id.  472,  per  Seuden,  J.,  483.  A  reply,  having  be^a 
expressly  permitted  by  the  order  of  the  court,  was  proper,  and 
formed  part  of  the  record.  Code  of  Procedure,  §  153.  The  order, 
on  the  overruling  of  the  demurrer,  was  obtained  on  defendant's 
motion,  and  the  provision  requiring  a  reply  and  payment  of  costs, 
must  be  deemed  to  be  granted  on  his  motion.  The  record,  there- 
fore, properly  before  the  court  on  the  trial,  was  the  complaint, 
answer  and  reply,  and  the  issue  to  be  tried  arose  upon  the  answer 
and  reply.  The  answer  admitted  all  the  material  allegations  of  the 
complaint,  and  entitled  plaintiffs  to  judgment  for  the  goods  sold, 
unless  the  defendant  should  affirmatively  establish  that  the  goods 
were  sold  to  her  by  Oreenwood,  in  a  firm  name,  in  violation  of  the 
statute,  when,  in  fact,  there  was  no  firm  at  the  time  of  the  sale.  On 
that  issue,  evidence  was  given  to  the  jury  on  both  sides,  and  the 
jury  found  adversely  to  the  defendant. 

The  only  question  in  the  case  is,  whether  the  court  was  correct 
in  charging  the  jury  that  ^'participation  in  the  profits"  (of  a  firm) 
"  makes  a  man  a  partner,  and  it  is  not  necessary  that  they  should 
say  any  thing  about  losses."  The  court  accompanied  this  charge 
with  the  explanation  that  it  is  competent  for  a  party  or  firm  to 
employ  clerks,  and  give  them,  as  a  compensation  for  services,  a  cer* 
tain  amount  of  profit,  but  it  must  be  distinctly  understood  between 
the  parties  that  it  is  as  compensation,  and  that  they  have  no  interest 
in  the  business  whatever,  and  he  left  it  to  the  jury  to  say  whether 
the  arrangement  between  Greenwood  and  Aldridge  gave  the  latter 
an  interest  in  the  business,  or  a  share  in  the  profits  as  a  partner,  or 
whether  Aldridge  was  to  receive  a  share  in  the  profits  as  compen- 
sation merely.  I  do  not  think  there  was  any  error  in  this  ruling. 
Both  of  the  plaintiffs  testified,  substantially,  that  Aldridge  was  a 
partner,  with  the  understanding  that  he  should  put  in  his  services 
and  be  interested  in  the  business,  and  have  one-fifth  of  the  proflti^ 
over  and  above  losses,  for  his  share.  They  assumed  a  firm  name, 
and  carried  on  business  in  such  name,  Aldridge  representing  the 
"  &  Go."    Upon  their  testimony,  they  would  not  be  permitted  to 
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say  they  were  not  partners  as  to  third  persons  and  creditors,  whai- 
erer  the  law  might  hold  as  between  themselyes.  And  I  think  it  ia 
a  sufficient  answer,  nnder  the  statute  making  it  a  penal  offense  to 
assume  a  copartnership  name  where  no  partnership  exists,  to  show 
that  the  firm  name  actually  represented  persons  who  were  liable  aa 
partners  to  third  persons  and  creditors. 

It  is  well  settled,  by  the  law  merchant,  that  a  participation  in  the 
uncertain  profits  of  trade,  as  a  return  of  capital  advanced,  consti- 
tutes such  participator  a  partner  in  the  concern  in  which  the  capital 
is  invested,  and  makes  him  liable  to  third  persons,  although  he  is  to 
receive  back  his  whole  capital  and  interest,  without  deduction  for 
losses  or  liabilities,  as  between  himself  and  partners.  Oakley  v. 
AspinwaU,  2  Sandf.  7;  Waugh  v.  Carver,  2  H.  Blk.  235;  1  Smith's 
Lead.  Cas.  491 ;  Dob  v.  Halsey,  16  Johns.'  34.  One  who  takes  a 
share  of  the  profits,  as  such,  of  a  trading  firm,  becomes  a  partner  as 
to  third  persons,  on  the  ground  that  those  profits  form  a  portion  of 
the  fund  upon  which  creditors  have  a  right  to  rely  for  payment. 
PoU  V.  Eytor,  8  Man.,  Gr.  &  So.  31 ;  id.  641.  The  modifications 
of  the  rule,  in  this  State,  require  that  the  servant,  compensated  by  a 
share  of  profits,  shall  have  no  community  of  interest  in  the  capital 
stock  of  the  concern,  and  shall  not,  by  any  arrangement,  be  deemed 
a  partner  as  between  himself  and  the  members  of  the  firm,  and 
shall  not  suffer  his  name  to  be  used  as  a  partner,  nor  be  the  person 
represented  by  the  "  Co.*'  Burchh  v.  Eckhart,  3  N.  Y.  132 ;  Man- 
hatian  Brass  Co.  v.  Sears,  45  id.  797.  In  short,  he  must  not  hold 
himself  out,  in  form  or  in  fact,  as  a  partner;  otherwise  he  falls 
within  another  rule.  Burns  v.  Rowland,  40  Barb.  368;  Parker 
V.  Barker,  1  Brod.  &  Bing.  9. 

The  issue  tendered  by  the  answer,  having  been  disposed  of  favor- 
ably to  plaintiffs,  they  were  entitled  to  a  verdict,  because  no  issue 
had  been  taken  on  the  allegations  of  the  complaint  The  plaintiff 
might  have  failed  in  the  action  if  the  defendant  had  denied  the 
allegations  of  the  complaint,  for  some  of  those  allegations  were  dis- 
proved (to  wit,  the  sale  by  Greenwood  alone)  by  the  proof  of  part- 
nership, and,  unless  the  court  had  permitted  an  amendment,  the 
defendant  would  have  succeeded  on  such  an  issue. 

There  was  no  issue  to  which  to  apply  the  variance  between  the 
proofs  given  to  defeat  the  allegations  of  the  answer  and  the  aver-, 
ments  of  the  complaint,  and  the  only  issue  in  the  case  being  dis- 
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posed  of  against  the  defendant,  it  follows  that  the  judgment  must 
be  affirmed. 

Lawbekcb  and  Dakiels,  JJ.,  concurred. 

JudgmevU  affirmed. 

NOTB. — In  Ex  parte  nampert  17  Vesey,  404, 412,  Lord  Bldon  said :  "  If  a  man  stlpu- 
latM  that,  as  the  reward  of  his  labor,  he  shall  have,  not  a  speciflo  interest  In  the  busi- 
ness, but  a  given  sum  of  money  even  in  proportion  to  a  given  quantum  of  the  profits, 
that  will  not  make  him  a  partner,  but  If  he  agrees  for  a  part  of  the  profits,  as  such, 
giving  him  a  right  to  an  aooount,  though  having  no  property  in  the  capital,  he  is,  as  to 
third  persons,  a  partner."  See  Dwiiiel  v.  Stone^  80  Me.  884 ;  LoomU  v.  ManhaU^  12  Conn. 
88;  CUmerU  v.  HadUxsk,  13N.  H.  185;  BradltyY,Whitc  10 Mete. 808.  In  WheaUroft  v.fllol^ 
man^  9  C.  B.  (N.  8.)  47,  flS,  00,  it  was  suggested  in  the  house  of  lords  that  the  right  to 
share  In  the  profits  does  not  per  te  render  one  having  that  right,  a  partner  as  to  third 
I>enoas.  See,  also.  Cox  v.  Hichmatiy  8  H.  L.  Gas.  288 ;  Heap  r.  Dohson,  15  C.  B.  (N.  8.) 
400 ;  BuOen  v.  Sharp^  L.  R.,  1 C.  P.  86 ;  Oollyer  on  Partnership,  1 25 ;  Chltty  on  Contr.  (11th 
Am.  ed.)  819,  note  z,  8S7, 828, 884,  and  cases  there  cited.  In  Parker  v.  Canftetd,  87  Conn.  260, 
it  appeared  that  defendant  loaned  money  to  A,  and  took  therefor  a  promissory  note, 
payable  with  interest  in  three  years ;  and  an  agreement  that,  in  consideration  of  the 
trouble  and  expense  In  procuring  the  money  loaned,  A  would  pay  him  such  further 
sum,  annually,  as,  with  the  interest,  would  be  equal  to  one-eixth  of  the  annual  net 
profits  of  A's  business.  Held,  that  defendant  was  liable  as  partner  to  a  business 
creditor  of  A.  In  the  course  of  his  able  opinion  in  this  case.  Judge  Setmour  said: 
*'The  sharing  in  the  profits  of  a  business  was  formerly  regarded  as  decisive  to  charge 
the  party  so  sharing  with  liability  as  partner  as  to  third  persons ;  but  the  modem  oases 
admit  of  exceptions  to  the  general  rule,  and  the  defendants  contend  that  the  excep- 
tions have  in  truth  subverted  and  supplanted  the  rule,  so  that  now  the  mere  partici- 
pation of  profits  is  no  ground  whatever  for  charging  the  participant  as  a  dormant 
partner.  On  this  point  we  cannot  adopt  the  views  of  the  defendant.  The  rule  itself 
is  firmly  established  as  part  of  the  common  law  of  Bngland,  and  has  been  generally 
recognized  as  law  in  this  8tate.  We  concede  that  the  rule  Is  subject  to  important  ex- 
ceptions, the  principal  of  which  is  that  of  servants  and  agents  who  are  permitted  to 
receiver  certain  percentage  of  the  profits  of  a  business  as  compensation  for  their  ser- 
vices In  that  business.  This  exception  was  adopted  in  Connecticut  in  a  nicely  balanced 
case,  that  of  LoomU  v.  MctrahaU,  supra.  The  court  deemed  it  a  matter  of  public  policy 
that  enterprising  citizens  who  possess  industry  and  skill,  but  are  without  capital, 
might  be  employed  for  a  compensation  proportioned  to  the  avails  of  their  labor  and 
skill,  without  involvingtheniselves  and  their  employees  in  the  responsibilities  of  part- 
nership. In  this  class  of  cases  the  agent  receives  what  is  termed  a  commission  on  the 
profits,  as  a  mode  of  payment  adapted  to  secure  and  increase  exertion.  This  distinc- 
tion between  profits  received  as  such  by  a  principal,  and  profits  received  by  an  agent 
as  compensation  for  services,  is  nice  and  sometimes  difficult  of  application,  but  is 
fully  established.*' 

**By  the  admitted  exceptions  to  the  general  rule,  agents  and  servants  employed  in  a 
business  may  participate  in  profits  as  a  compensation  for  services,  without  Involving 
themselves  in  the  responsibilities  of  a  partnership.  If  we  should  now  decide  that 
parties  lending  money  to  be  used  in  a  business  may  also  participate  In  profits  as  a  com- 
pensation for  trouble,  time  and  expense  in  procuring  the  money  lent,  the  two  excep- 
tions to  the  rule  would  annihilate  the  rule  itself.  By  the  first  exception  the  party 
conducting  a  business  as  its  agent,  and  by  the  second  the  party  furnishing  the  capital, 
would  be  exempt  from  liability,  and  thus  there  would  be  no  case  left  where  parties 
could  not,  by  the  force  of  words  alone,  %vade  the  rule.*' 

**A  business  may.  In  general.  Justly  be  regarded  as  carried  on  for  the  benefit 
of  those  who  participate  In  its  profits,  and  the  burdens  and  responsibilities  of  such 
business  are.  In  general,  Justly  cast  upon  those  for. whose  benefit  it  is  condacted. 
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There  may  be  exceptions,  but  we  are  clear  that  the  caae  under  ofuwlderation  justly 
falls  within  the  general  rule  and  must  be  governed  by  it."  In  ManhcUtan  Brass  A 
Manuf.  Oi.  ▼.  Sean^  46  N.  Y.  T97,  the  rule  was  laid  down  that  an  agreement  to  share 
In  the  losses  as  well  as  the  profits  of  a  business  is  not  necessary  to  constitute  a  part- 
nership as  to  third  persons;  an  agreement  to  share  in  the  profits  alone  is  sufficient, 
and  one  who  furnishes  capital  under  such  an  agreement  Is  liable  as  a  partner.  Under 
such  circumstances  it  is  a  partnership  as  to  third  persons,  even  though  expressly 
agreed  that  it  should  not  be  so  between  themselves. 

But  the  later  English  cases  do  not  entirely  correspond  in  theory  with  the  cases  of  Bgm"- 
her  y.  Canftdd,  supra,  and  Manhattan  Bram  A  Manvf.  Co,  v.  Sean,  supra.  See  Cox  ▼.  Hfefe- 
tnan, mtpra;  Whealeroft  y. Hickman,  supra;  Heap  y.  Dobann^  supra;  BuUen  y.  Sharp, 
mpra.  In  Wheateroft  y.  Hickman,  tupra,  Lord  Cbavwobth  said,  a  right  to  participate 
in  profits  affords  cogent,  often  conclusive,  evidence  tbft  the  trade  in  which  the  profits 
have  been  made  was  carried  on  in  part  for  or  on  behalf  of  the  person  setting  up  such 
claim ;  but  the  real  ground  of  the  liability  is;  that  the  trade  has  been  carried  on  by 
persons  acting  In  his  behalf.  The  liability  of  one  partner  for  the  acta  of  his  copartner 
is  In  truth  the  liability  of  the  principai  for  the  acts  of  his  agent.  And  in  In  re  £nglisH 
and  Irte/i  Church  Soc,  1  W.  R.  681;  1  Hem.  ft  H.  85;  8  L.  T.  (N.  8.)  784,  It  was  held, 
that  the  law  of  partnership  is  a  branch  of  the  law  of  agency,  and  the  test  of  partner- 
ship is  not  simply  whether  the  alleged  partner  was  to  receive  a  share  of  profits,  but 
whether  he  constituted  his  alleged  copartners,  his  agents  for  carrying  on  business. 
The  receipt  of  profits  is  only  Important  as  a  consequence  of  such  agency,  and  a  ground 
for  inferring  it  in  certain  cases.  To  the  same  effect  is  KHshaw  v.  Juices,  8  B.  &  8. 847 ; 
82  L.  J.  (Q.  B.)  217;  9  Jur.  (N.  8.)  1231.  In  Andreux  v.  Pttoh,  24  L.  J.  (Chanc.)  68,  It  ap- 
peered  that  A  and  B  were  tailors ;  A  employed  B  to  obtain  orders  for  him,  and  agreed 
to  allow  him  a  share  of  the  profits  by  way  of  commission  upon  such  orders.  B  carried 
on  the  business  with  A,  but  his  name  was  not  Joined  with  that  of  A.  All  goods  were 
ordered  and  paid  for  by  A,  and  all  debts  were  paid  to  him  alone.  B  set  up  a  partner- 
ship. Held,  that  a  right  to  share  In  the  profits  did  not  necessarily  create  a  partnership, 
and  there  was  no  evidence  to  prove  a  partnership  on  the  part  of  B.  In  MotUno  v.  Court 
qf  Wards,  L.  R.,  4  C.  P.  419,  It  was  held,  that  although  a  right  to  participate  in  the  profits 
of  a  trade  is  a  strong  test  of  partnership,  and  there  may  be  cases  where,  from  such 
participation  alone.  It  may  as  a  presumption,  not  of  law,  but  of  fact,  be  enforced ;  yet, 
whether  that  relation  does  or  does  not  exist,  must  depend  on  the  real  intention  and 
contract  of  the  parties.  In  that  case  it  appeared  that  an  agreement  in  writing  was 
entered  into  between  W.  A  Ck).,  British  merchants,  carrying  on  business  at  Calcutta, 
with  a  Hindoo  Rajah,  by  which,  in  consideration  of  monejrs  already  advanced,  and 
which  might  thereafter  be  advanced  by  the  Rajah  to  them,  they  agreed  to  carry  on 
the  business  subject  to  the  control  of  the  Rajah  in  several  particulars,  stipulating  that 
the  Rajah  should  receive  a  commission  of  fifty  per  cent  on  all  profits  made  by  the 
firm,  until  the  whole  amount  of  the  debt  due  to  him  should  be  paid  off,  wltn  twelve 
per  cent  interest  upon  all  cash  advances  which  had  been  or  might  be  thereafter  made 
by  him  to  the  firm.  Further  advances  having  been  made  by  the  Rajah  to  the  firm,  W. 
ft  Co.  executed  to  him  a  mortgage  of  certain  tea  plantations  to  secure  the  then  amount 
of  his  advances,  and  the  Rajah,  by  a  deed,  released  his  right  to  commission  and  inter- 
est under  the  original  agreement  between  them.  No  proceeds  of  the  business  were 
ever  received  by  the  Rsjah,  and  though  he  was  credited  in  the  books  of  the  firm  with 
a  considerable  sum,  that  sum  was  never  received  by  him,  and  was  afterward  written 
back  in  the  books  of  the  firm.  The  Rajah  did  not  Interfere  or  exercise  any  such  con- 
trol in  the  business  as  to  make  him  an  ostensible  partner  in  the  firm.  Held,  that  hav- 
ing regard  to  the  restrictions  and  modifications  made  of  late  in  the  rule  of  law  pre- 
vailing, that  participation  in  the  net  proceeds  of  the  business  made  the  participant 
liable  as  a  partner  to  third  parties ;  and  looking  at  the  whole  scope  of  the  agreement, 
the  primary  object  was  to  give  security  to  the  Rajah  as  a  creditor  of  the  firm  of  W.  ft 
Co.,  and  that  the  participation  given  him  in  the  net  profits  of  the  business,  was  not 
sufficient  to  establish  a  partnership  between  W.  ft  Co.  and  the  Ri^eh,  as  regarded 
third  parties.  See,  also,  Hcime  v.  Hammond,  41  L.  J.  Exch.  157 ;  4  L.  R.  Bxoh.  ZIB;  80 
-W.  R.  747 ;  Ex  parU  McMiOan,  In  re  WhiUaker,  24  L.  T.  (N.  8.)  143. — Rbp. 
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Deed — mi8de9criptio7K  vihsn  no  defense  to  note  for  purehaee^noney — cietion 
eonHnued  by  executrix — no  averment  and  proof  of  testator* $  death  necessary. 

A  note  for  the  purchase-money  of  real  estate  was  giren  by  the  vendee  with 
fall  knowledge,  or  means  of  knowledge,  of  the  extent  of  the  purchase. 
Heldt  that  it  is  no  defense  to  an  action  upon  the  note  that  the  vendor  rep- 
resented that  a  certain  tract  of  land  was  oorered  by  the  deed,  which  was 
not  in  fact  embraced  in  the  description. 

Where,  in  an  action  originally  brought  by  the  plaintiff's  testator,  and  con- 
tinued in  the  name  of  the  plaintiff  as  executrix,  there  was  no  allegation,  in 
the  pleadings,  that  the  plaintiff's  testator  was  dead,  and  no  proof  of  it  on  the 
trial ;  held,  that  the  fact  that  the-  court  liad,  on  suggestion  of  the  testator's 
death,  ordered  the  action  to  be  revived  in  the  name  of  the  plaintiff  as  ex- 
ecutrix, was  an  answer  to  the  objection. 

Appeal  by  defendant,  Sarah  A.  Davison,  from  a  judgment  en* 
tered  upon  the  yerdict  of  a  jury  in  fa?or  of  plaintiff,  Semanthe  S. 
Isham,  executrix,  etc.,  of  Pierrepont  Isham,  deceased. 

The  action  was  brought  by  the  plaintiff's  testator,  in  his  life* 
time,  to  recover  upon  two  certain  promissory  notes,  of  $1,500  each, 
made  and  delivered  by  defendants  to  the  testator,  on  the  sale  to 
them  by  him  of  a  tract  of  land  in  Bergen  county,  N.  J.  The  case 
has  been  twice  tried.  On  the  previous  trial,  the  defendant  relied 
on  the  want  of  a  reply  to  an  allejifation  in  her  answer  of  unliqui- 
dated damages,  arising  from  an  alleged  misdescription,  in  the  deed, 
of  the  land  for  which  the  notes  had  been  given.  Judgment  was 
rendered  for  the  plaintiff,  which  judgment  was  revexsed  by  the 
court  of  appeals,  on  the  ground  that  a  reply  was  necessary,  and  the 
defendant  had  been  misled.  The  case  is  reported,  52  N.  Y.  237. 
Thereafter  plaintiff,  on  leave  of  the  court,  served  his  reply,  nunc 
pro  tuncy  denying  the  allegations  in  question.  On  the  second  trial, 
defendant  took  exception  to  the  introduction  of  plaintiff's  letters 
testamentary,  on  the  ground  that  there  was  no  allegation  in  the 
complaint  of  the  death  of  the  original  plaintiff,  the  testator,  or  in 
regard  to  his  will  Plaintiff  then  read  in  evidence  an  order  reviv- 
ing the  action  in  the  name  of  the  present  plaintiff;  to  which 
defendant  also  excepted;  also  to  the  exclusion  of  testimony  as  to 
the  value  of  the  premises  sold,  with  and  without  the  "  cedar  knoll," 
which  defendant  claims  was  represented  by  plaintiff  to  be  within 
Vol.  m,  N.  F.  Rep.  — 94 
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the  Hues  of  the  premises  to  be  conveyed.  Judgment  was  had  for 
plaintiff  for  the  full  amount  claimed^  and  from  such  judgment  is 
this  appeal. 

S.  0.  ConabUf  for  appellant. 

W.  P.  PreniicBy  for  respondent. 

DoNOHUEy  J.  The  defendant  Davison,  with  others,  purchased 
certain  land  of  the  plaintiff's  testator,  ana  it  is  alleged  that  the 
party  who  sold  the  land  for  the  vendor  represented  the  land  sold  to 
cover  a  certain  cedar  knoll,  which,  the  defendant  asserts,  it  did  not, 
and  that  damage  to  a  much  larger  amount  than  the  note  has  re- 
sulted. 

The  proof  shows  that,  whatever  the  fact  is  as  to  any  original 
statements,  the  note  was  given  after  a  full  knowledge  by  the  de- 
fendant of  the  fact  of  the  real  extent  of  the  land,  and  after  efforts 
had  been  made  by  those  acting  and  interested  with  the  defendant 
to  purchase  the  portion  of  land  now  said  to  have  been  represented 
as  within  the  purchase ;  and  the  proof  shows  that,  after  the  note 
became  due,  promises  were  made  to  pay.  On  a  note  given  as  this 
was,  with  full  knowledge,  or  means  of  knowledge,  of  the  extent  of 
the  purchase,  the  law  will  not  sustain  such  a  defense.  Weeks  v. 
Burton,  7  Vt.  67 ;  Wade  v.  Thurman,  2  Bibb,  602 ;  Sandford  v. 
Handy,  23  Wend.  260. 

The  objection  to  the  pleadings  that  there  was  no  allegation  in 
them  that  Isham  was  dead,  and  no  proof  of  it  on  the  trial,  was  all 
disposed  of  by  the  fact  that  the  suggestion  of  the  death  had  been 
made,  and  the  court,  on  motion,  had  passed  on  the  fact  of  his 
death  and  admitted  the  executrix  to  prosecute. 

There  is  no  error  in  the  admission  of  any  evidence  objected  to  by 
defendant  or  excluded  under  plaintiff's  objection,  and  the  judg- 
ment should  be  affirmed. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed. 


MAY  TEKM,  1874.  747 


Jaooby  t.  Johnston. 


Jacoby  y.  Johnbtok  et  al,  appellants. 

AffniraUon — ^eetofwhmiBtUm. 

The  partieB  to  an  action  submitted  the  matters  involved  to  arbitration,  agreeing 
'*  that  the  action  .  .  .  and  all  proceedings  therein  or  in  relation  thereto 
shall  be  stayed  pending  the  award  "  of  t^e  arbitrators.  Held,  that  under  the 
submission  the  cause  might  be  stricken  from  the  calendar,  but  could  not  be 
discontinued  on  the  motion  of  one  of  the  parties. 

Appeal  from  an  order  at  special  term  denying  the  defendants' 
motion  for  an  order  to  discontinue  the  action  and  strike  the  canse 
from  the  calendar.  The  action  was  brought  by  Henry  Jacoby 
against  David  Johnston  and  John  Johnston^  to  recover  for  wrong- 
fully entering  upon  and  taking  from  plaintiff's  lands  certain  tim- 
ber, etc.  The  case  had  been  submitted  to  arbitration,  after  the 
action  was  commenced,  after  which  plaintiff  put  the  cause  upon 
the  circuit  calendar  and  noticed  it  for  trial  The  opinion  states  the 
other  material  facts. 

J.  A.  Thompson,  for  appellants. 

Dayis,  p.  J.  The  submission  to  arbitration  of  the  subject-matter 
of  this  action  was  full  and  absolute.  Its  effect  would  have  been  a 
discontinuance  of  the  action,  but  for  the  clause  making  special  pro- 
vision in  relation  to  the  action.  That  clause  provides, ''  That  the 
action  in  the  supreme  court  aforesaid,  and  all  proceedings  therein 
or  in  relation  thereto,  shcUl  be  stayed  pending  the  award  of  said 
arbitrators.'* 

The  stay  of  proceedings  thus  provided  for  indicates  an  intention 
not  to  have  the  submission  operate  as  an  absolute  discontinuance, 
as  otherwise  it  would  have  done.  It  does,  however,  operate  as  a 
perpetual  stay  *'  pending  the  award,"  which  must  be  construed  to 
mean  until  the  award  is  made.  The  making  of  the  award,  in  the 
absence  of  any  stipulation  for  the  entering  of  judgment  upon  the 
same  in  the  action,  would  at  once  operate  as  a  final  discontinuance 
of  the  suit;  so  that,  practically,  while  the  submission  remains  in 
force,  the  suit  in  court  is  completely  suspended.  Neither  party 
has  revoked  the  submission.    A  revocation,  to  put  an  end  to  the 
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submission,  must  be  made  with  the  same  formality  as  the  submis- 
sion  itself. 

The  submission  being  in  writing  and  under  seal,  it  must  be 
revoked  with  like  solemnity.  Van  Antwerp  y.  Stewart^  8  Johns. 
125 ;  Howard  v.  Cooper,  1  Hill,  44 ;  Robertson  y.  M'Niel,  12  Wend. 
578,  582.  The  effect  of  the  submission,  while  remaining  in  force, 
is  to  stay,  absolutely,  all  proceedings  in  the  suit  LarJcin  t.  Robbins, 
2  Wend.  505 ;  Camp  y.  Root,  18  Johns.  22 ;  Jordan  v.  Hyatt,  3  Barb. 
275 ;  Wells  v.  Lain,  15  Wend.  99 ;  Van  Slyhe  t.  Lettice,  6  Hill,  610 ; 
11  How.  355.  The  plaintiff  was  not,  therefore,  at  liberty  to  take 
any  steps  in  the  action,  after  the  submission.  The  motion  to  dis- 
continue, under  the  circumstances,  was  properly  denied,  but  the 
cause  should  have  been  stricken  from  the  calendar,  under  the  stay 
of  proceedings.  The  order  appealed  from  should  be  modified  so  as 
to  deny  the  motion  for  discontinuance,  and  grant  that  part  asking 
that  the  case  be  struck  from  the  calendar,  and,  as  so  modified, 
affirmed,  without  costs. 

Dakiels  and  Brady,  JJ.,  concurred. 

Order  as  modified,  affirmed, 


Knapp  et  al^  ex'rs,  v.  Town  op  Newtown,  appellant. 

Tawnhondi — issued  under  a  eanHUutianal  (tct  to  pap  easpenses  incurred  under 
an  unconsHtutianal  act,  wUid — Evidence — rights  of  innocent  holdere — pur- 
chase at  discount. 

Bj  LawB  of  1808,  chap.  581,  the  oonetraction  of  a  highway  from  Long  Islaiid 
dtj  to  BliBSville  in  the  town  of  N.,  waa  provided  for.  The  act  was  nncon- 
etitutional  In  rospect  to  the  method  of  determining  the  compensation  to  land 
owners,  bat  no  objection  was  ever  raised  upon  this  ground  hj  those  whoee 
land  was  taken.  Afterward,  by  Laws  of  1869,  chap.  488,  bonds  of  the  town 
of  N.  wero  authorized,  to  raise  money  to  pay  the  expense  of  building  the 
highway.  This  law  was  valid  and  bonds  were  issued  under  it  and  sold.  By 
two  subsequent  acts  of  the  legislature  (Laws  1871,  chap.  187,  g  6 ;  1878, 
chap.  798,  g  2),  the  vaUdity  of  the  bonds  was  reoogniied.  Held,  that  the 
unconstitutionality  of  the  act  providing  for  the  construction  of  the  highway 
did  not  impair  the  validity  of  the  bonds. 
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Evidence  that  the  cost  of  the  highway  had  been  fraadolently  increased  bj  those 
having  control  of  its  construction,  Jield  inadmissible  against  holders  of  the 
bonds  not  shown  to  be  parties  to  such  fraud. 

The  statute  authorized  their  issue  provided  that  the  bonds  should  not  be  sold 
for  less  than  their  par  value.  Meld,  that  the  fktct  that  plaintiff  paid  only 
ninety  per  cent  for  them  to  those  to  whom  they  were  issued,  it  not  being 
shown  that  those  persons  did  not  pay  the  full  par  value,  would  not  prevent 
a  judgment  for  the  full  amount  of  the  bonds. 

Appeal  from  a  judgment  in  favor  of  plaintifF,  upon  a  verdiot. 
The  action  was  brought  by  Sheppard,  £napp  and  another,  as  exec- 
utors, etc.,  to  recover  on  town  bonds  issued  by  defendant  The 
opinion  states  the  material  facts  of  the  case. 

Lucien  Birdseye,  for  appellant. 

Robert  SeweU,  for  respondent 

Daniels,  J.  By  an  act  of  the  legislature  of  this  State,  enacted  in 
1868,  three  persons  were  named  commissioners,  to  locate,  lay  out 
and  construct  a  highway  from  Long  Island  city  to  Blissville,  in  the 
town  of  Newtown.  And  it  was  provided  that  they  should  assess 
the  compensation  of  the  owners  and  occupants  of  land,  over  which 
the  highway  should  be  laid  out  and  constructed,  for  the  land  used 
in  its  construction.  It  also  provided  that  they  should  assess  one- 
half  the  ex][)ense  of  the  improvement,  upon  the  real  and  personal 
property  of  the  adjoining  owners  benefited  by  it,  and  the  other 
half,  upon  the  taxable  real  and  personal  property  of  the  town. 
Laws  of  1868,  chap.  531,  §§  1-3. 

The  toT^n  now  claims  the  act  to  have  been  unconstitutionally 
enacted,  chiefly  for  the  reason  that  it  provided  that  the  compensa* 
tion  to  the  landowners  should  be  determined  by  the  commissioners 
named  in  it,  instead  of  being  done  by  a  jury,  or  by  commissioners 
appointed  by  a  court  of  record,  as  the  constitution  has  provided 
that  it  shall  be  done,  and  the  town  is  probably  correct  in  the  posi- 
tion it  has  taken  on  this  subject  Hotise  v.  City  of  Rochester,  15 
Barb.  517 ;  Clark  v.  Oity  of  Utica,  18  id.  451 ;  People  v.  Raines,  49 
N.  Y.  587. 

But,  notwithstanding  that  objection  to  the  validity  of  the  law, 
the  commissioners  provided  for  by  it,  did  proceed  under  it  and  pro- 
cure the  land  required  for  the  highway  mentioned  in  it,  and  laid 
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out  and  coDstrncted  it  And  they  do  not  appear  to  have  encoun- 
tered the  least  resistance  or  objection  to  their  doing  so^  either  from 
the  owners  and  occupants  of  the  lands  appropriated,  or  the  tax 
payers,  who,  by  the  terms  of  that  act,  were  to  pay  for  the  land  and 
the  expenses  of  the  improvement 

By  the  act  and  the  proceedings  under  it,  the  highway  Was  laid 
out  and  constructed  just  the  same  as  it  would  have  been  if  no 
objection  could  be  taken  to  the  constitutionality  of  the  law.  The 
public  derived  all  the  benefit  from  its  provisions  that  could  have 
been  secured  from  them,  if  they  had  provided  that  the  landowners' 
compensation  should  be  assessed  by  a  jury,  or  by  commissioners 
appointed  by  a  court  of  record.  And  the  moral  obligation  to  pay 
for  it  was  just  as  complete  as  it  would  be  if  the  requirements  of 
the  constitution  upon  this  subject  had  been  carefully  and  scrupu- 
lously observed. 

For  that  reason,  it  was  within  the  power,  and  it  was  clearly  the 
duty  of  the  legislature  to  provide  for  the  payment  of  the  debts 
incurred  in  making  the  improvement,  as  it  was  made  in  conformity 
to  an  invalid  act  previously  enacted  by  its  authority.  And  that 
was  done  by  the  act  of  1869.  That  was  enacted  in  conformity  with 
all  thsid'equirements  of  the  constitution,  and  none  of  its  provisions 
are  in  conflict  with  that  instrument  in  any  respect  By  the  act,  the 
bonds  in  suit  were  provided  for,  as  a  means  of  raising  the  necessary 
funds  to  pay  the  expenses  of  making  the  improvement  And  they 
were  issued  by  the  persons,  and  in  the  form  prescribed  by  its  terms. 
Laws  of  1869, 1  chap.  483,  g  1.  This  act  was  clearly  within  the 
powers  of  the  legislature.  Town  of  Guilford  v.  Superviaors  of 
ChenangOy  13  N.  Y.  143  ;  People  v.  Flagg^  46  id.  401. 

And  as  long  as  the  town  has  accepted  and  acted  under  the  authority 
it  conferred,  by  issuing  the  bonds  allowed  by  it,  and  receiving  their 
proceeds,  it  cannot  now  gainsay  its  liability  to  fulfill  its  own  part  of 
the  obligation  created  by  them.  It  was  an  act  passed  to  relieve  the 
town  from  what  was,  at  least,  a  moral  duty  ;  that  of  providing  for 
the  payment  of  the  expenses  of  the  improvement,  made  within  its 
bounds,  by  immediate  taxation.  That  was  allowed  to  be  deferred^ 
and  the  money  in  the  meantime  raised  by  a  loan  on  the  bonds  of 
the  town;  and  as  the  privilege  was  accepted,  the  burden,  which 
was  its  price,  must  now  be  borne  as  its  consequence.  This  act 
proceeded  farther,  and  confirmed  the  assessment  made  by  the  com- 
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misfiioners,  by  providing  that  the  bonds  should  be  redeemed  with 
the  moneys  collected  from  the  assessment  then  laid  by  them. 

The  obligation  of  the  defendant  to  pay  the  debt  was  further 
recognized  and  confirmed  by  chapter  187  of  the  Laws  of  1871. 
For,  by  section  6  of  that  act,  it  was  provided  that  all  debts,  obliga- 
tions and  liabilities  of  the  town,  then  existing,  or  which  had  been 
authorized  or  directed  by  any  existing  act,  should  be  charged  in 
certain  proportions  upon  the  town  and  Long  Island  city.  And  by 
section  2,  of  chapter  793,  of  the  Laws  of  1872,  the  supervisor  of  the 
town  was  authorized  to  issue  bonds  to  raise  money  for  the  payment 
of  all  such  debts,  obligations  and  liabilities.  The  bonds  in  suit 
were  clearly  within  these  provisions,  for  they  had  been,  within  their 
terms,  authorized  by  an  existing  act  of  the  legislature. 

There  can  be  no  room  to  doubt  that  the  bonds  were  authorized 
by  an  act  of  the  legislature,  entirely  valid  and  effectual  in  its  pro- 
visions, and  the  debt  created  by  them  has  been  since  sanctioned,  on 
two  different  occasions,  by  other  acts,  equally  within  the  authority 
of  that  body.  It  was  insisted,  upon  the  argument,  that  these  bonds 
should  have  contained  the  provision,  on  condition  that  they  were 
to  be  redeemed  with  the  moneys  collected  under  the  assessment 
laid  by  the  commissioners ;  but  that  objection  cannot  be  maintained, 
because  the  statute  prescribed  just  what  their  form  should  be ;  and, 
by  that  provision,  they  were  to  be  made  payable  in  not  more  than 
five  years  from  the  date  of  their  issue,  with  interest  at  the  rate  of 
seven  per  cent,  payable  semi-annually.  Laws  of  1869,  chapter 
483,  §  1. 

The  bonds  were  made  in  that  form,  and  are  strictly  within  the 
terms  of  the  act,  in  the  obligation  they  created.  The  provision 
made  for  their  redemption  by  the  terms  of  the  act,  out  of  the  assess- 
ment then  laid  by  the  commissioners,  was  to  affoA  the  town  the 
means  and  source  of  payment  merely,  and  not  to  impose  a  condi- 
tion on  the  obligations  themselves;  and  even  that  was  afterward 
enlarged  by  the  acts  of  1871  and  1872,  rendering  them  chargeable, 
in  certain  designated  proportions,  on  the  town  and  Long  Island 
city,  and  conferring  upon  the  town,  authority  to  raise  money  for 
their  partial  payment,  in  common  with  its  other  debts,  obligations 
and  liabilities. 

The  defendant  offered  to  prove  that  the  expenses  of  constructing 
the  road  had  been  fraudulently  increased  by  the  misconduct  of  those 
who  were  engaged  in  making  the  improvement ;  but,  as  it  was  not 
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proposed  to  show  that  the  persons  who  advanced  their  money  upon 
the  bonds  were^  in  any  way,  parties  to  the  fraud,  the  proof  was  prop- 
erly rejected.  It  was  the  wrong  of  other  parties,  with  whom  they 
were  in  no  sense  connected,  and  oyer  whose  acts  they  had  no  con- 
trol whatsoever;  and  by  no  just  principle  could  they  be  made 
responsible  for  the  consequences  of  the  fraud.  The  parties  whe 
committed  it  should  be,  themselves,  made  the  subject  of  prosecu- 
tion and  punishment.  Its  results  cannot  be  imposed  upon  inno- 
cent persons  who  purchased  the  bonds  of  the  town,  without  notice 
of  the  fraud  by  which  the  debt  had  been  improperly  enhanced,  and 
advanced  their  money  for  them  under  the  belief,  warranted  by  the 
statute  and  the  act  of  the  town  authorities,  that  they  were,  in  all 
respects,  valid  obligations,  as  upon  their  face  they  appeared  to  be. 

It  is  also  claimed  that,  as  the  testator  purchased  the  bonds  for 
the  price  of  ninety  cents  on  the  dollar,  the  judgment  for  their  full 
amount  was  erroneously  directed,  because  the  act  of  1869  provided 
that  they  should  not  be  sold  for  less  than  their  par  value ;  but  that 
objection  cannot  be  maintained,  because  it  appears  that  they  were 
issued  to  other  persons,  who  sold  them  to  the  testator  at  a  discount 
of  ten  per  cent  What  they  paid  for  them  was  not  made  to  appear 
And,  without  evidence  on  that  subject,  it  cannot  be  assumed  that 
they  bought  them  at  a  less  price  than  the  statute  permitted  them 
to  be  sold  for. 

The  judgment  recovered  seems  to  have  been  entirely  warranted 
by  the  facts,  and  it  should,  therefore,  be  affirmed,  with  costs. 

Davis,  P.  J.,  concun-ed. 

Judgment  affirfned. 


AJ)DENDA. 


belleTdd  not  to  be  of  sufflciont  general  importanoe  to  be  reported  in  fdlL 


FIRST  DEPATMENT. 


GENERAL  TERMS,  MARCH  AND  MAT,  1874. 


Grebnb  y.  Mayob,  bto.,  of  thb  Oity  of  New  York,  appellants. 

New  TorkOUy  —  CcntracU  for  work  made  wUhout  advertiHng  for  tealed  pro- 

poBoU, 

C3iapter  .888,  Laws  of  1870,  §  6,  authorizing  the  comptroller  of  the  cit7  of  New 
York  to  borrow  $500,000  for  the  improvement  of  the  lower  reservoir  and  for 
increasing  the  supply  .of  water  in  the  lower  part  of  the  city,  under  the  direc- 
tion of  the  Department  of  Pablic  Works,  vests  no  diicretion  in  the  commis- 
sioner, in  regard  to  contracts  for  work,  dispensing  with  bidB.  Contracts 
made  hj  him  for  work  under  that  section,  without  advertising  for  or  invit- 
ing sealed  proposals,  as  required  by  §  104,  chap.  187,  Laws  of  1870,  are 
therefore  invalid.    Namxrro  v.  Van  Nort,  64  Barb.  205,  distinguished. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
verdict  of  a  jury. 

John  B.  Greene  brought  this  action  to  recover  for  work  done  for 
the  defendants  under  a  contract  with  the  Department  of  Public 
Works.  Defendant  objected  that  it  was  made  without  advertising 
for  sealed  proposals,  as  required  by  sea  104,  chap.  137>  Laws  of  1870. 

R.  H.  StrahaUf  for  respondent. 

E,  D,  Smith,  for  appellants. 

DOKOHUE,  J. 

The  head-note  states  the  only  points  passed  upon  in  the  opinion. 

New  trial  granted. 

Vol.  m,  N.  T.  Rbp.— 95 
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Fartiet — death  of  a  party  pending  an  appeal — revivor. 

Pending  an  appeal  from  an  order  denying  the  petition  of  a  creditor  that  a 
receiver  assign  to  him  a  certain  mortgage  under  foreclosore  in  the  action, 
the  mortgagor  died,  and  his  representatives  were  not  brought  in  as  parties 
to  the  appeal :  HM,  that  the  proper  course  was  to  order  the  hearing  of  the 
appeal  to  stand  over,  to  enable  the  appellant  to  bring  before  the  court  the 
proceedings  in  rovivor ;  and  if  such  proceedings  had  not  been  regularly 
taken,  to  enable  the  appellant  to  bring  the  representatives  of  the  deceased 
party  before  it  in  regular  form. 

Appeal  by  the  Equitable  Insurance  Company  from  an  order  of 
the  special  term  denying  the  petition  of  said  company,  for  an  order 
that  the  receiver  assign  a  certain  mortgage  of  William  H  DeOroot, 
under  foreclosure  in  this  action,  to  said  company.  Pending  the 
appeal  DeOroot  died. 

Joshua  M.  Van  Cott,  for  Equitable  Ins.  Co.,  appellant 

L,  S.  CTiatfieldf  for  respondent. 

Davis,  P.  J. 

The  head-note  contains  the  substance  of  the  opinion.  The  hear- 
ing was  ordered  to  stand  over  to  enable  the  appellant  to  bring  the 
representatives  of  DeGroot  before  the  court 

Ordered  accordingly. 


Pboplb  ex  reL  Baker  y.  Board  op  Audit  akd  Apportionmeitt, 

appellants. 

Rehearing  of  motion, 

A  motion  for  a  rehearing  of  a  motion  made  at  a  general  term,  to  sat  aside  an 
order  made  at  a  special  term,  on  the  gnround  that  the  appellants  failed  to 
print  all  the  papers  on  appeal,  and  that  copies  of  those  printed  were  not 
served  on  the  respondents  in  time  to  enable  them  to  discover  a  mistake 
therein,  where  it  appeared  that  the  error  sought  to  be  corrected  was  objected 
to  and  the  point  argued  on  the  appeal,  was  denied. 

MoTiOK  for  a  rehearing  on  behalf  of  relator,  John  T.  Baker. 

DOKOHITE,  J. 

The  head-note  gives  the  substance  of  the  opinion,  which  is  not 
important  for  publication. 

Motion  denied. 
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Paine  y.  MoOABTHTy  appellant 

PracUee — time  for  appearing  and  anewering — eummone  VfUhouA  eerviee  of 

complaint. 

On  the  12th  day  of  June,  the  defeudant  was  aerved  with  a  Hummons  neither 
accompanied  by,  nor  required  to  be  accompanied  by  a  complaint.  The 
defendant  having  served  no  appearance  or  answer  before  the  8th  of  Jnlj, 
the  plaintiff  entered  judgment.  The  defendant  claimed  that  the  judgment 
should  be  set  aside,  as  irregular,  on  the  ground  that  the  plaintiff  served  a 
complaint  at  defendant's  office  on  the  19th  of  June,  and  the  defendant's  time 
to  appear  and  answer  did  not  expire  until  the  9th  of  July,  on  which  day  he 
served  an  answer.  The  judge  below  denied  defendant's  motion,  but  gave 
him  liberty,  on  certain  conditions,  to  come  in  and  defend.  Held,  that  the 
order  was  correct.  Section  180  of  the  Code  expressly  shows  that,  to  entitle 
the  defendant  to  a  copy  of  the  complaint,  he  should  appear  within  the 
twenty  days  after  service  of  the  summons,  and  that  the  complaint  need  not 
accompany  the  summons.  This  construction  has  been  given  by  the  court. 
Van  Pelt  v.  Boyer,  7  How.  825. 

Appeal  from  an  order  of  special  term  on  an  action  by  Joseph 
E.  Paine  against  Edward  D.  McCarthy. 

Edward  D.  McCarthy ^  appellant  in  person. 

James  E*  Bedell,  for  respondent. 

DOKOHUEy  J.* 

The  head-note  contains  the  entire  opinion. 

Order  affirmed. 


KiEBKAK  Y.  Abbott,  impleaded,  etc,  appellant 
Examination  qf  party  a»  a  witneu  — pertinency  of  queetione —  Ooniempt, 

In  an  action  to  enjoin  the  defendant  from  surreptitiously  obtaining  and  com- 
municating to  another  foreign  news  dispatches  sent  by  Atlantic  cable  exclu 
sively  to  the  plaintiff,  the  defendant,  after  testifying  that  the  foreign  news 
he  so  furnished  was  obtained  by  him  seven^  times  each  day  directly  by 
cable  from  London,  and  that  the  dispatches  came  to  a  banking  house  in  New 
York,  from  whom  he  received  them,  was  asked :  "  What  banking  house  was 
thatf"  ffdd,  that  the  question  was  proper  and  pertinent,  as  the  plaintiff 
had  a  right  to  contradict  the  statement,  and  to  test  its  accuracy  in  any  legal 
manner.  And  that  the  question  being  material  and  comx>etent,  the  defend- 
ant was  in  contempt  for  refusing  to  answer. 
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Appeal  from  an  order  of  special  term  adjudging  appellant  in 
contempt  for  refusing  to  answer  a  question  put  to  him  on  examina- 
tion before  a  referee. 

iV.  Ourtia  White  dk  E.  P,  OowUSy  for  appellant 

BuckJuim,  Smales  <t  WcUker,  for  respondent 

Per  CuBiAM. 

The  head-note  contains  all  that  is  important  in  the  opinion. 

Order  affirmed. 


Obissleb  et  cd.  t.  SxiTYyESANTy  appellant 

Undertaking  upon  ir^netion — action  upon — reviving  mU. 

In  Febmaiy,  1873,  tlie  plaintifEs,  on  piocaring  a  temporary  injnnctlon,  gave  the 
usnal  undertaking.  In  Noyember,  1872,  judgment  waa  rendered  for  the 
defendant,  on  demurrer  to  the  complaint.  In  March,  1878,  the  defendant 
died,  and  his  executor  afterward  applied  for  an  order  to  reviye,  and  for  a 
reference  to  ascertain  the  damages  sustained  by  the  injunction.  Seld,  that 
there  was  no  necessity  for  an  order  reviying  the  action,  as  the  defendant's 
executor  could  obtain  all  his  rights  by  bringing  an  action  upon  the  under- 
taking. 

Appeal  from  an  order  denying  the  motion  of  the  defendant's 
executor  to  reyiye  the  action. 

Douglas  Campbell,  for  appellant 
John  c/.  Ihvmsend,  for  respondent 

Lawbence,  J.,  deliyered  a  brief  opinion,  which  is  substantially 

giyen  in  the  head-note. 

Order  affirmed. 


O'TooLE  V.  Gabvik  ef  al^  appellants. 
Amendment — dtfenee  wUhovi  merit  not  aUowed  ae. 

An  application  was  made  by  defendants,  in  an  action  to  recoyer  for  goods  sold, 
etc.,  after  the  action  had  been  tried,  an  appeal  taken  and  new  trial  granted. 
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for  leave  to  amend  the  answer  bo  as  to  set  up  that  plainti£f  sold  the  goods  in 
the  name  of  T.  &  Co.,  in  violation  of  the  statute  against  fictitious  firms. 
Laws  of  1833,  ch.  281.  HM,  that  the  refusal  of  the  special  term  to  allow 
the  amendment  was  proper,  the  defense  not  heing  meritorious. 

Appeal  from  an  order  of  the  special  term  denying  leave  to  amend 
80  as  to  set  up  the  defense  of  the  statute  against  fictitious  partner- 
ships. Laws  1833,  ch.  281.  The  case  upon  a  former  appeal  is 
reported  ante,  page  118,  where  the  facts  are  stated. 

B,  D.  McCarthy,  for  appellant 
D,  M,  Porter,  for  respondent 

B&ADY,  J. 

The  head-note  gives  the  substance  of  the  opinion. 

Order  affirmed. 


Willis  v.  Weavbb,  appellant 

Verdict  against  the  weight  of  etidenu  -^  Vendor  and  purchaser  —  eer^icee  and 

expense  in  managing  property. 
• 

Where  it  appears  to  the  court  from  the  evidence,  that  a  verdict  has  been  ren- 
dered for  the  plaintiff  for  a  sum  largely  in  excess  of  any  just  daim  on  his 
part,  the  judgment  will  be  reversed  on  appeal,  unless  it  can  be  modified  by 
reducing  it  to  what  seems  to  be  the  fair  and  reasonable  amount,  at  the  plain- 
tiff's  election,  so  as  to  avoid  the  expense  and  delay  of  a  new  triaL  But  if 
the  court  is  unable  to  fix  upon  items  so  clearly  recoverable  as  to  warrant  a 
modification  of  the  verdict,  to  make  it  conform  to  them,  a  new  trial  will  be 
ordered. 

The  defendant  being  the  plaintiff's  surety,  the  latter,  to  indemnify  him  against 
a  contingent  liability  as  such  for  some  $10,000,  conveyed  to  him  by  deed  a 
tract  of  land  with  the  understanding  that  whatever  should  be  ultimately 
realized,  beyond  such  indemnity  and  incumbrances  and  Uens,  and  the 
expenses  the  defendant  might  be  subjected  to  in  the  management  and  dis- 
position of  the  property,  should  be  paid  to  the  plaintiff.  From  the  date  of 
this  conveyance  the  plaintiff  had  the  management  and  disposition  of  the 
property  for  ten  or  twelve  years,  ffddt  that  his  services  in  so  doing  were  a 
part  of  the  esspensee  contemplated  and  provided  for,  and  were  not  a  just 
debit  against  the  defendant,  without  at  the  same  time  being  a  fair  credit  in 
his  favor. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  a  yer- 
dict,  and  from  an  order  denying  a  new  trial    The  action  was  brought 
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by  Anson  Willis  against  James  Wearer,  to  recoTer  for  the  amount 
of  the  consideration  of  a  conveyance  of  real  estate  unpaid,  and  for 
services  in  disposing  of  the  real  estate  in  question,  and  other  real 
estate. 

Chambers  &  Pameroy,  for  appellants. 

Brainard  <t  Rice,  for  respondents. 

Davis,  P.  J. 

The  only  points  passed  upon  in  the  opinion  appear  fully  in  the 

head-note.    The  case  involved  chiefly  a  disputed  question  of  the  state 

of  facts. 

Judgment  reversed  and  neto  trial  ordered. 


OONTIN^KTAL  BaKK  NoTE  OoMPAKY  Y.  INDUSTRIAL  EXHIBITION 

CoMPAKY,  appellants. 

Btferencs — eampuitory  of  long  aecowU. 

In  an  action  for  work,  labor  and  servioes  done  in  engraying  a  quantity  of  bonds, 
oonpons  and  certificates,  and  for  materials  f amisbed,  tbe  answer  consisted 
of  a  general  denial,  an  admission  of  tbtf  delivery  of  certain  bonds  and  cer- 
tificates, leaving  tbe  plaintiff '*  to  prove  tbe  amount,  cbaracter  and  value 
tbereof,"  and  a  counter-claim.  Tbe  plaintiff,  on  moving  for  a  reference, 
made  an  affidavit  in  wbicb  it  was  stated,  positively,  tbat  tbe  trial  of  tbe 
action  would  require  tbe  examination  of  a  long  account.  HM^  tbat  as  tbe 
answer  put  tbe  plaintiff  to  proof  of  tbe  demand  made  in  tbe  complaint,  and 
as  tbe  plaintiff's  affidavit  was  in  no  way  contradicted  on  tbe  part  of  tbe 
defendant,  tbe  court  bad  sufficient  before  it  to  justify  tbe  ordering  of  a  ref- 
erence. 

Appeal  from  an  order  referring  the  action  to  a  referee  to  hear 
and  determine  the  whole  issues. 

John  L.  Cadwallader,  for  appellant 

Joseph  J*.  Marrin^  for  respondent 

Dakiels,  J. 

The  head-note  fully  states  the  only  point  passed  upon  in  the 

opinion. 

Order  affirmed. 
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OxLBY^  appellant,  y.  EiKO  et  al 
OtrnHgnor  and  conngnee — adwinca — offre&ment  to  indemnify, 

8.  &  E.  oonaigned  tobacco  to  tlie  plaintiff,  on  which  the  latter  made  advances. 
The  consignments  were  made  through  the  defendants,  who  were  also  in 
advance  to  S.  &  E.  To  secure  the  defendants,  8.  &  E.  authorized  them  to 
draw  on  the  plaintiff  for  any  balance  on  the  shipment  in  the  plaintiffs  hands. 
The  defendants  accordingly  drew  upon  this  fund  for  £1,000,  at  the  same  time 
writing  to  the  plaintiff  that  the  draft  was  drawn  against  the  tobacco,  and 
asking  the  plaintiff,  in  case  he  did  not  wish  to  accept,  to  accept  for  the 
defendants'  account,  and  they  would  re-imburse  him.  The  draft  was  accepted 
before  the  letter  of  advice  reached  the  plaintiff,  and  was  charged  to  the 
account  of  S.  &  E.  The  plaintiff  wrote  to  the  defendants  that  he  had  no 
wish  that  they  should  re-imburse  him  on  account  of  the.draft ;  that  it  was 
charged  against  the  tobacco,  and  he  had  but  little  doubt  but  that  the  amount 
would  eventually  be  more  than  fully  covered.  On  a  sale  of  the  tobacco 
there  was  a  deficiency  of  more  than  £500.  Held,  that  the  defendants  were 
not  liable  to  the  plaintiff  for  such  deficiency. 

Appeal  from  a  judgment  in  favor  of  defendants  entered  npon 
the  report  of  a  referee.  The  action  was  brought  by  John  Stewart 
Oxley  against  Oliver  E.  King  and  others,  to  recover  for  a  deficiency 
between  the  amount  of  a  draft  and  a  shipment  of  tobacco,  to  which 
plaintiffs  resorted  to  make  good  the  advance  by  them  on  the  draft 

Tracy,  Olmstead  and  Tracy y  for  appellants. 

Beardslee  <t  Cole,  for  respondents. 

DONOHUB,  J. 

The  head-note  fully  states  the  only  point  passed  upon  in  the 
opinion,  which  it  is  not  believed  important  to  publish  at  length. 

JtMlgment  affirmed. 


Poor  t.  Bowek,  appellant 

Appeal  from  a  judgment  entered  in  favor  of  plaintiff  upon  the 
report  of  a  referee.  The  action  was  brought  by  Henry  V.  Poor 
against  Henry  G.  Bowen,  to  recover  $5,000  advanced  by  plaintiff  at 
defendant's  request,  for  the  purchase  of  mining  stock. 

George  C.  ffoU,  for  appellant 

Isaac  V,  French,  for  respondent 


760  ADDENDA. 

DOKOHUBy  J. 

The  opinion  held  that  the  case  was  so  purely  one  of  fact  that  the 
finding  of  the  referee  could  not  be  disturbed,  the  legal  questions 
raised  by  defendant  being  founded  simply  on  mistakes  of  fact 

Judgment  affirmed. 


Bead  y.  Smith,  appellant 

JShidenee — erUries  in  a  memorandum  hook — receipt. 

In  an  action  to  reooYor  moneys  loaned  bj  the  plaintiff  to  the  defendant,  the 
plaintiff  testified  that  at  the  time  of  each  loan  he  made  a  memorandum  in  a 
book,  from  which  he  testified,  but  did  not  put  the  book  In  evidence.  The 
defendant  offered  the  remaining  portions  of  the  book  in  evidence.  The  ref- 
eree allowed  the  book  in  evidence  so  far  as  it  related  to  transactions  between 
the  parties,  to  which  ruling  the  defendant  excepted.  Held,  that  if  the  por^ 
tion  of  the  book  so  admitted  was  to  be  regarded  as  put  in  hj  the  defendant 
as  evidence  on  his  part,  the  ruling  of  the  referee  was  erroneous,  as  it  was 
not  in  accordance  with  the  offer  of  the  defendant. 

SMj  also,  that  the  referee,  after  admitting  the  entries  of  loans  contained  in 
the  memorandum  book,  as  evidence  either  against  the  defendant  or  to  cor- 
roborate the  plaintiff's  statement,  should  have  allowed  the  defendant  to  test 
the  accuracy  of  the  entries  by  showing,  if  he  could,  that  they  were  not  in 
fact  made  at  the  dates  claimed. 

After  a  defendant  had  testified  that  loans  made  to  him  by  the  plaintiff  in  1865 
and  1866,  had  been  paid,  and  that  the  plaintiff  had  also  loaned  him  money  in 
1867  and  1868 ;  heid,  that  he  might  be  asked  whether  he  held  receipts  for 
the  payment  of  the  latter  loans,  for  the  purpose  of  raising  the  presumption 
that  the  older  loans  had  also  been  paid. 

Appeal  by  defendant  from  a  judgment  entered  upon  the  report 
of  a  referee.  The  action  was  brought  to  recover  yarious  sums  of 
money  alleged  to  have  been  loaned  by  the  plaintiff  to  the  defend- 
ant in  1865  and  1866. 

IL  H.  Huntley y  for  appellant 

.John  H.  StrcAan,  for  respondent 

Davis,  P.  J.,  delivered  the  opinion  of  the  court,  which  is  de- 
moted entirely  to  a  consideration  of  the  evidence,  and  the  rulings 
•of  »the  referee  thereon. 

Judgment  reversed  and  a  new  trial  ordered. 
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SECOND  DEPARTMENT. 

GENERAL   TERM,    MAT,   1874. 


MoRAN  y.  Darrin,  appellant 

Vendor  and  purchaa&r  — fraudtUent  omission  in  eoniract  —  recovering  haek 

paymeTUs  made, 

A  purcbaser  of  land  was  defrauded  bj  the  vendor,  by  means  of  an  intentional 
omission  in  the  contract  and  deed,  of  a  part  of  the  property  which  the  lat- 
ter agreed  to  convey,  and  on  the  fraud  being  discovered  the  vendor  refused 
to  execute  such  a  contract  as  should  have  been  drawn :  HM,  that  the  pur- 
chaser could  maintain  an  action  to  recover  back  the  payments  he  had  made. 

Appeal  by  the  defendant  from  a  jndgment  entered  on  the  verdict 
of  a  jury. 

The  action  was  brought  by  Edward  Moran  against  Henry  A. 
Darrin,  to  recover  $4,309.21,  and  interest,  which  had  been  paid  by 
the  plaintiff  to  the  defendant,  npon  a  contract  between  them,  for 
the  sale  and  purchase  of  land.  The  money  was  sought  to  be 
recovered  back  on  the  ground  of  fraud  on  the  part  of  the  defend- 
ant, in  omitting  to  include  in  the  agreement  which  he  caused  to  be 
drawn  up,  a  part  of  the  property  agreed  to  be  sold  and  purchased. 

Charles  Whelp,  for  appellant 

Ira  D.  Warren,  for  respondent 

Barkard,  p.  J. 

The  head-note  contains  the  only  point  passed  upon  in  the  opinion, 
which  it  is  not  believed  necessary  to  give  at  lengUi. 

Judgment  affirmed. 


CoMPTOK,  appellant,  y.  Shaw  et  dL 
Common  earrier—lUnforfreigM  and  charges —Conversion. 

The  plaintiff,  a  common  carrier,  having  transported  a  cargo  of  wheat  to  the 
city  of  New  York,  consigned  to  an  insurance  company,  being  unable  to  ob- 
tain his  freight,  deposited  the  cargo  in  the  defendant's  warehouses  and  took 

Vol.  IU,  N.  Y.  Rbp.  — 96 


762  ADDENDA, 

a  receipt  therefor,  in  hifl  own  name,  upon  a  distinct  nnderstanding  with  the 
consignee  that  it  was  done  to  save  the  plaintiff's  lien  upon  the  wheat.  The 
defendants  delivered  the  wheat  to  the  consignee  without  the  plidntiff 'b 
knowledge  or  consent.  HM,  that  they  were  guilty  of  a  couYenuon,  and 
must  answer  to  the  plaintiff  for  his  interest  in  the  property,  for  freight  and 
charges. 

Appeal  from  a  judgment  of  nonsoit  in  an  action  brought  by 
Oscar  F.  Compton  against  Leander  B.  Shaw,  to  recover  for  the  con- 
version  of  a  quantity  of  wheat. 

Edw.  H.  HohbSy  for  appellant 

H.  C,  Place,  for  respondent 

Barnard,  P.  J. 

The  head-note  states  substantially  the  only  point  passed  upon  in 
the  opinion. 

New  trial  grarUed. 


Miller,  appellant,  y.  Hunt. 

Married  toomen  —  wtfe^s  separate  eHaU  —  earUracts  of  htuiband  a»  agent, 

A  person  did  work  and  furnished  materials  for  the  repair  of  a  house  on  the 
separate  estate  of  a  married  woman  :  Held,  that  he  had  an  action  against 
her  therefor,  if  the  work  and  materials  were  ordered  by  her,  even  if  the 
creditor  did  not  know  who  was  the  principal. 

Where  a  married  woman  knowing  that  repairs  were  being  made  upon  a  house 
owned  by  her,  and  that  her  separate  estate  was  benefited  thereby,  silently 
permitted  her  husband  to  make  them,  as  her  agent.  Held,  that  she  was  liable 
for  the  debts  contracted  by  him  in  making  such  repairs. 

Appeal  from  a  judgment  of  the  county  court  of  Orange  county, 
reversing  the  judgment  of  a  justice  of  the  peace. 

The  action  before  the  justice  was  brought  by  George  A.  Miller 
against  Catharine  M.  Hunt,  to  recover  the  value  of  a  walnut  stair 
rail,  newel  and  balusters,  furnished  by  the  plaintiff  to  the  defend- 
ant, a  married  woman,  for  a  house  owned  and  occupied  by  her. 

The  plaintiff  recovered  a  judgment  for  $52.95,  damages  and  costs, 
before  the  justice,  which  the  county  court  reversed  on  appeal. 

Groo  <£  WigginSf  for  appellant 

J.  F.  D.  Benedict,  for  respondent 
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Babkabd,  p.  J. 

The  head-note  states  the  only  points  passed  upon  m  the  opinion. 
The  judgment  of  the  county  court  was  reversed  and  that  of  the 
justice  affirmed. 

Jtidgment  accordingly. 


Habtjeau  y.  Dbeb  Pabk  Blite-Stokb  GoMPAirr. 

Contempt — reeitai  of  conviction  in  order — rtference  cu  to  damages. 

Where  an  order,  made  at  a  special  term,  recites  a  determination  by  the  court 
that  a  person  named  is  gniltj  of  a  contempt  in  yiolating  an  injunction,  the 
objection  cannot  be  raised,  on  appeal,  that  it  does  not  appear  that  he  was 
convicted  of  the  contempt.    Bugg  ▼.  Spencer,  59  Barb.  888. 

The  ascertainment  of  the  amoont  of  damage  sustained  by  a  plaintiff  by  the 
violation  of  an  injunction,  by  an  individual,  is  a  part  of  the  proceeding  to 
punish  a  party  for  a  contempt  of  that  character.  And  where  an  order  of 
reference  directed  that  such  a  proceeding  be  referred  to  a  referee  to  take 
testimony  in  regard  to  the  same,  and  report  his  opinion  thereon ;  held,  that 
the  amount  of  damages  which  the  plaintiff  had  sustained  was  a  proper  sub- 
ject of  testimony  under  such  order. 

Where  the  testimony  before  the  referee  tended  to  show  that  the  party  pro- 
ceeded against  had  collected,  as  the  agent  of  the  defendant,  contrary  to  the 
prohibition  of  the  injunction,  $671.47  of  the  assets  of  the  defendant,  and 
appropriated  the  same  to  his  own  use;  held,  th^t  prima  fade,  the  plaintiff 
was  damnified  to  that  extent  by  the  transaction,  provided  his  claim  against 
the  defendant  was  equal  to  that  amount. 

Appeal  by  Adolphus  E.  GodefEroy,  an  agent  and  officer  of  the  de- 
fendant, from  an  order  of  the  special  term  convicting  him  of  con- 
tempt in  yiolating  an  injunction  issued  in  this  action,  and  imposing 
a  fine  therefor. 

Kobbe  di  Fowler^  for  appellant 

Lewis  Beachy  for  plaintiff. 

Talcott,  J. 

The  material  points  passed  upon  in  the  opinion  appear  in  the 
head-note,  and  it  is  not  believed  necessary  to  publish  the  opinion 
in  fall. 

Order  afflrmed. 
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BowLAKD  Y.  Hegbmak^  executor,  eta,  appellant 

Sndence — eantenatumi  wUh  a  party  Hnte  deceased. 

In  in  action  against  an  executor,  the  defendant,  on  the  direct  examination  of  a 
witness,  sought  to  prove  by  him,  from  the  admissions  of  the  plaintiff,  that 
a  certain  agreement  existed  between  the  plaintiff  and  the  testator.  The 
plaintiff,  on  cross-examination,  asked  the  witness  whether  he  had  ever  con- 
versed  with  the  testator  concerning  the  terms  of  his  agreement  with  the 
plaintiff,  and  whether  the  terms  thereof  as  stated  hj  the  testator  agreed 
with  those  which  the  witness  had  sworn  were  stated  to  him  by  the  plaintiff! 
The  witness  answered  in  the  affirmative.  Held,  that  this,  so  far  as  it  went, 
was  additional  evidence  of  the  same  facts  which  the  defendant  had  already 
sought  to  prove ;  and  therefore  an  exception  to  the  evidence  as  being  con- 
trary to  section  899  of  the  Code,  was  unavailable  on  appeal. 

Appeal  from  a  judgment  for  plaintiff  entered  upon  the  report  of 
a  referee.  The  action  was  brought  by  Richard  Rowland  against 
Benjamin  A.  Hegeman  as  suryiving  executor  of  the  will  of  Charles 
Kelsey,  deceased,  to  recover  for  services  rendered  to  testator  as 
attorney  and  counselor  at  law. 

Horace  M.  ffasHngs,  for  appellant 

Convers  <t  Ltftnan,  for  respondent 

Talcott,  J. 

The  appeal  was  chiefly  on  the  ground  that  the  decision  of  the 
referee  was  against  the  evidence.  The  head-note  states  all  that  is 
material  in  the  opinion. 

Judgm&nt  affirmed. 


Whitbeok  v.  Billings  et  aly  appellants. 

School  law — sale  for  tax  mthout  naUee — eaets, 

A  school  collector  by  the  direction  of  the  trustee,  without  giving  the  two  weelLS* 
notice  required  by  law,  seized  and  sold  plaintiff's  property  for  school  tax. 
In  an  action  against  the  collector  and  trustee,  the  court  certified  the  acts 
were  done  in  good  faith.  Held,  that  the  defendants  were  liable  for  trespass, 
but  plaintiff,  having  the  right  of  appeal  to  the  superintendent  of  public 
instruction,  was  not  entitled  to  costs  in  the  action.  Laws  1864,  chap.  555, 
tit.  18,  §  6 ;  Clarke  v.  JRathbone,2SN,  T.  68. 
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Appeal  from  an  order  directing  the  clerk  to  tax  plaintiffs  costs, 
in  an  action  brought  by  James  A.  Whitbeck  against  Stephen  Billings 
and  Dennis  Magnire,  for  the  seizure  and  sale  of  plaintiff's  property 
for  a  school  tax.  ^ 

The  head-note  gives  the  only  point  passed  upon  in  the  opinion. 

Babkabd,  p.  J. 

Order  reversed. 


DsYSLiiir  T.  Cbaby,  appellant 

Appeal  firom  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  by  John  Develin 
against  Oeorge  D.  Grary,  to  recover  for  a  quantity  of  alcohol  sold 
and  delivered.  There  was  a  conflict  of  testimony  as  to  the  delivery 
of  the  alcohol,  and  the  referee  found  that  it  had  been  delivered* 

E.  T.  Wood,  for  appellant 

De  Witt  &  Johnson,  for  respondent. 

Babkabd,  p.  J. 

Judgment  affirmed. 


WooDHULL  V.  MowEB,  appellant 

Appeal  from  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial  The  action  was  brought  by  Brewster  Wood- 
hull  against  Samuel  B.  Mower,  for  money  alleged  to  be  loaned  by 
plaintiff  to  defendant 

(7.  J.  0.  Hall,  for  appellant. 

B.  WoodhuUj  respondent  in  person. 

Babkabd,  p.  J. 

The  ease  presented  for  review  a  pure  question  of  fact  and  the 
judgment  was  afi&rmed  on  the  ground  that  the  verdict  upon  con- 
flicting evidence  would  not  be  disturbed. 

Judgment  affirmed. 
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THIRD  DEPARTMENT. 


GENERAL  TERMS,  MARCH,  MAT  AND  JITNE,  1874. 


People  ex  rel.  Miller  y.  Combs  ei  eU.,  referees. 

Eighwaifs — laying  out  through  dooryard. 

After  highway  oommissionen  laid  oat  a  road  through  the  lands  of  M.,  without 
his  consent,  M.  extended  his  dooryard  so  as  to  embrace  a  portion  of  the  land 
included  in  the  road.  The  yard  was  of  sufficient  siae  without  including 
that  part  taken  for  the  road.  HM,  that  the  road  was  not  laid  out  in  viola- 
tion of  the  statute  forbidding  the  laying  out  of  a  road  through  '*  any  build- 
ings *  *  *  or  any  yards  or  inclosures,  necessary  to  the  use  or  enjoy- 
ment thereof  without  the  consent  of  the  owner."  (1  R  S.  614,  g  57.) 
Lansing  v.  Canoell,  4  Paige,  628. 

Certiorari  to  review  the  proceedings  of  referees  appointed  by 
the  connty  judge  of  Madison  county,  affirming  the  order  of  commis- 
sioners of  highways  laying  out  a  highway.  The  proceedings  were 
instituted  upon  the  relation  of  Henry  Miller  against  James  B.  Comes, 
and  others,  the  referees  in  question. 

B.  F.  Chapman^  for  relator. 

M,  J.  Shoecrafty  for  respondents. 

Miller,  P.  J. 

The  only  point  of  importance  passed  upon  in  the  opinion  is  stated 
in  the  head-note,  and  a  publication  of  the  opinion  at  length  does 
not  seem  necessary. 

Proceedings  affirmed. 


Sears  et  al.  t.Corbik  et  al 

Promissory  note — delivery  —  (^uesUon  of  fact  for  jury. 

In  an  action  upon  a  promissory  note,  the  plaintiff's  attorney  testified  that  the 
note  was  turned  over  by  him  to  the  plainti£b  upon  a  claim  the  latter  had 
against  the  defendants.  This  was  the  only  evidence  to  prove  a  delivery,  and 
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was  contradicted  bj  proof  of  the  witness's  declarations  that  he  could  recoyer 
upon  the  note  for  the  reason  that  he  had  advanced  money  upon  it :  Hdd, 
that  this  left  it  for  the  jury  to  say  how  the  fact  was ;  and  that  the  court 
erred  in  refusing  to  submit  to  the  Jurj  the  question  of  delivery,  and  In 
directing  a  verdict  for  the  plaintiffs. 

ExoEPTiOKS  ordered  to  be  heard  in  the  first  instance  at  the  gen- 
eral term. 

The  action  was  brought  by  Julia  A.  Sears  and  others  against 
John  M.  Corbin  and  William  Hewitt  upon  a  promissory  note  made 
by  the  defendants,  Gorbin  and  Hewitt,  and  indorsed  by  the  defend- 
ant Hewitt,  dated  May  2, 1871. 

On  the  trial  the  plaintiff's  attorney  (Mr.  Bell)  testified  that  in 
the  winter  or  spring  of  1871  he  received  from  the  plaintiffs  an  account 
in  their  favor  against  the  defendant  Gorbin  for  collection.  That 
Gorbin  and  Hewitt  came  to  his  office  and  gave  him  their  note  for 
1500,  payable  in  6U  days.  The  attorney  also  testified  that  he  turned 
the  note  over  to  the  plaintiffs,  on  their  claim;  and  that  being  after- 
ward returned  to  Hewitt  for  indorsement  by  another  person,  it  was 
destroyed  by  Hewitt  Bell,  being  recalled  by  the  defendants,  denied 
having  said  to  various  persons  that  he  (Bell)  could  recover  on  the 
note  for  the  reason  that  he  had  advanced  the  money  on  it.  The 
defendants  then  called  four  witnesses,  who  testified,  in  substance, 
that  Bell  did  say,  in  September,  1871,  that  he  could  recover  on  the 
note  for  the  reason  that  he  had  advanced  money  on  it 

At  the  close  of  the  testimony  the  defendants'  counsel  requested 
the  court  to  submit  to  the  jury  the  question  of  fact  as  to  whether 
the  note  in  suit  was  actually  delivered  by  Mr.  Bell  to  the  plaintiffs. 
The  court  refused  to  do  so,  and  directed  the  jury  to  render  a  verdict 
in  favor  of  the  plaintiffs  for  the  amount ;  which  they  did  accordingly. 

C.  H,  Belly  for  plaintiffs. 

W.  ff.  Johnson,  for  defendant  Hewitt 

Per  GuRiAM. 

A  new  trial  was  granted  for  the  reasons  stated  in  the  head  note, 
and  the  publication  of  the  opinion  in  full  does  not  seem  necessary. 

New  trial  granted. 
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Slawsok  y.  Albany  Bailwat^  appellant. 

CarUraet  qficUe — contirueUon  of. 

On  tlie  let  of  Febmaiy,  1889,  an  agreement  was  made  between  the  parties, 
by  which  the  plaintiff  agreed  to  famish  fkre-boxes,  etc.,  for  the  defendant's 
cars  (fourteen  in  number),  at  $165  for  each  car,  to  be  paid  for  in  one  year  after 
being  placed  in  the  cars,  or,  in  lien  thereof,  the  boxes  were  to  be  returned 
within  the  year.  The  defendant  also  agreed  to  conform  to  certain  condi- 
tions and  requirements  as  to  the  mode  of  using  such  fare-boxes,  etc,  and 
was  to  order  such  fare-boxes,  etc.,  as  were  wanted.  Seyen  were  so  ordered 
and  deliyered  prior  to  April  1, 1869,  and  no  others  were  ordered  or  sup- 
plied. The  defendant,  failing  to  comply  with  the  plaintiff's  terms  and 
conditions.  In  respect  to  the  use  of  the  boxes,  etc.,  the  latter  refused  to 
supply  any  more,  unless  the  terms  and  conditions  were  complied  with.  At 
that  time  the  defendant  had  not  offered  to  return  the  boxes,  etc.,  deliyered ; 
HM^  (1)  that  the  boxes  were  deliverable  only  when  ordered,  and  by  the 
neglect  of  the  defendant  to  order  them,  the  plaintiff  was  excused  from  tend- 
ering performance ;  (2)  that  the  sale  was  conditional,  or  upon  trial,  and 
the  defendant  had  no  right  to  a  year's  use  of  the  boxes  before  the  sale  be- 
came absolute,  and  then  only  by  a  failure  of  the  defendant  to  return ;  (8) 
that  if  the  defendant  wished  to  avoid  paying  for  the  seven  boxes,  they 
should  have  been  returned  before  the  end  of  the  year  given  for  that  pur- 
pose ;  (4)  that  the  plaintiff  was  entitled  to  recover  the  contract  price  of  the 
boxes  delivered  and  not  returned,  rather  than  upon  a  qwxntum  meruit;  (5) 
that  the  price  of  the  seven  boxes  became  due  at  the  end  of  a  year  from  the 
time  they  were  put  in  the  cars,  upon  a  failure  to  return  them,  and  upon  an 
unreasonable  neglect  on  the  part  of  the  defendant  to  perform  the  contract; 
(6)  that  the  defendant  had  a  reasonable  time  in  which  to  order  and  take 
the  boxes ;  and  whether  it  neglected  to  do  so  within  a  reasonable  time  was 
a  question  of  fact  for  the  referee  to  determine ;  and  (7)  that  proof  of  the 
plaintiff's  readiness  and  willingness  to  furnish  the  remainder  of  the  boxes 
was  competent. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  John  B.  Slawson, 
entered  upon  the  report  of  a  referee. 

Matthew  Hale,  for  appellant. 

Orenville  Tremain,  for  respondent 

BOABDICAN,  J. 

The  opinion  reviews  the  facts  in  the  case.     The  head-note  con- 
tains all  that  is  important  in  the  opinion. 

Judgment  affirmed. 
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AbkolD;  appellant,  y.  National  Albaky  Exchange  Bank. 

Broift — forged  indarsem&ni  ~  right  of  payee  to  recover  awtUe  tf  hotder. 

The  plaintiff,  being  entitled  to  additional  boantj  ae  a  soldier  in  the  IT.  S.  army 
employed  one  Jonee  to  procure  it  for  him.  A  draft  for  $100,  signed  by  a 
paymaster  in  the  army,  payable  to  the  order  of  the  plaintiff,  was  sabse- 
qnently  presented  to,  and  cashed  by,  the  defendant,  haying  upon  it,  at  the 
time,  the  name  of  the  plaintiff,  which  was  forged,  and  the  name  **  8.  Edgar 
Jones,"  indorsed  thereon.  The  drcnmstances  tended  to  show  that  Sam- 
uel Jones  and  S.  Edgar  Jones  were  one  and  the  same  person.  Edd,  that  the 
insertion  of  a  middle  name,  after  the  letter  S.,  in  the  indorsement,  was  not 
such  a  material  variation  as  to  authorixe  the  inference  that  another  and 
a  different  person  was  intended. 

A  draft  payable  to  the  order  of  the  plaintiff,  and  haying  upon  it  his  forged 
indorsement,  was  paid  by  the  defendant,  withoat  knowledge  that  such  in- 
dorsement was  a  forgeiy,  but  upon  the  assumption  that  it  was  genuine,  and 
that  the  draft  had  been  lawfully  issued  and  was  the  property  of  the  plain- 
tiff. HM,  that  having  thus  conceded  the  fact,  the  defendant  was  estopped 
from  interposing  as  a  defense  to  an  action  for  the  conversion  of  the  draft, 
that  the  plaintiff  had  no  right  to  it. 

Appeal  from  a  judgment  in  favor  of  defendant  entered  upon  the 
report  of  a  referee.  The  action  was  brought  by  Leonard  Arnold  to 
recover  for  the  conversion  of  a  check  or  draft  drawn  on  the  assistant 
TJ.  S.  treasurer  at  New  York,  by  a  paymaster  of  the  CT.  8.  army>  in 
favor  of  plaintifE. 

Stephen  ffolden,  for  appellant. 

ff.  S.  McCali^  for  respondent 

MiLLEB,  P.  J. 

The  opinion  is  devoted  to  a  consideration  of  the  evidence.  The 
head-note  gives  all  that  is  material  for  publication. 

New  trial  granted. 
Vol.  Ill,  N.  T.  Ebp.  — 97 
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Matter  of  House  Ayekub. 

BrnmerU  domain — ikUutei  reUsHng  to,  must  he  atricUy  eonttrued — aequirtng 

land  for  city  streets. 

By  the  charter  of  the  city  of  Troy  it  is  provided  that  where  lands  are  to  be 
taken  for  a  street  in  case  of  inability  to  agree  with  the  land  0¥nier8  as  to 
compensation,  commissioners  of  estimate  shall  be  appointed.  Proceedings 
were  taken  to  lay  out  and  open  a  street  in  Troy  a  certain  distance.  A  portion 
of  the  way  the  land  conld  be  obtained  by  negotiation,  but  a  part  of  the  way 
it  could  not.  A  committee  reported  these  facts  to  the  common  council  and 
recommended  the  laying  out  of  the  street  and  the  appointment  of  a  board 
of  estimate.  The  report  was  accepted,  but  afterward  reconsidered  and 
adopted,  except  as  to  the  laying  out  of  the  street  through  lands  that  could 
not  be  obtained  by  negotiation,  and  commissioners  of  estimate  appointed. 
Held,  that  the  authority  conferred  by  statute  in  this  matter  must  be  strictly 
pursued,  and  the  appointment  of  commissioners  of  estimate  not  being  proTided 
for  except  in  case  of  inability  to  agree  with  the  owners  of  lands  as  to  com- 
pensation, the  proceedings  to  open  the  street  were  inyalid. 

Appeal  by  John  G.  Wheeler  from  the  order  of  the  special  term 
confirming  the  report  of  the  local  assessors  of  the  city  of  Troy, 
and  refusing  to  set  aside  an  order  appointing  commissioners  of  esti- 
mate. 

Henry  A.  Merrittj  for  appellant. 

R,  -4.  ParmerUery  for  city  of  Troy. 

BOOEESy  J. 

The  decision  relates  to  a  local  matter  and  turns  upon  the  provis- 
ions of  the  charter  of  the  city  of  Troy,  and  it  is  not  believed  that 
the  opinion  will  be  of  general  interest 

Orders  set  aside. 


MoBAK,  administratrix,  etc.,  appellant,  v.  New  Yobk  Oextbal  & 

Hudson  Rtveb  Eailroad  Company. 

Negligenee  —  of  co-employee  —  Objection — without  grounds  stated  una/caHdJbie. 

Plaintiff's  testator,  who  was  the  employee  of  defendant,  a  railroad  company, 
was  killed  by  an  accident  on  one  of  defendant's  trains  upon  which  he  was  going 
to  his  work.  Held,  that  an  omission  by  a  signal  man  of  defendant  to  place 
a  signal,  which  omission  caused  the  accident,  it  not  being  shown  that  any  of 
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defendant's  employees  was  anskillf  al  or  incompetent  would  be  the  neg^li- 
gence  of  a  oo-emplojee  of  the  intestate  and  give  plaintiff  no  right  to  recover 
against  defendant.     Warner  v.  Brie  BaUway  Company,  39  N.  Y.  468. 
An  objection  to  the  admission  of  testimony  stating  no  ground  for  excluding  it 
held  too  general  to  be  of  avail. 

Appeal  from  an  order  denying  a  new  trial  apon  the  minutes,  the 
court  also  ordering  exceptions  to  be  heard  in  the  first  instance  at 
the  general  term. 

Amasa  J.  JParker,  for  plaintiff  and  appellant. 
Samuel  Hand,  for  defendant  and  respondent. 

BOOKES,  J 

There  were  no  points  of  importance  passed  upon  in  the  opinion 

which  require  its  publication  at  length. 

Judgment  affirmed. 


Blanohabd  ei  al  y.  New  Jebset  Steamboat  Compaky,  appellant 

Evidence  —  itatement  of  fact — ctietom — expert  testimony. 

In  an  action  for  damages  for  negligence  in  defendants'  steamboat  running  into 
plaintiffs  tugboat,  a  witness  who  was  being  examined  as  to  the  depth  of 
water  on  each  side  of  the  '^ssels  at  the  place  of  collision,  was  asked: 
"  Could  she  (the  steamboat)  have  passed  east  of  the  Telegraph  (the  tugboat) 
safely."  HeUd^  admissible  as  a  statement  of  fact,  the  witness  having  given 
distances  in  his  previous  answers. 

A  witness  had  testified  that  towing  vessels  did  not  all  carry  the  same  signal 
lights,  and  was  asked :  "  What  differences  are  there  ? "  The  point  being 
considered  was  whether  the  tug  carried  sufficient  lights.  Held,  that  the  dif- 
ference in  lights  carried  by  vessels  was  immaterial. 

Evidence  of  a  custom  of  pilots  as  to  which  side  of  the  channel  they  took  at 
flood  tide  held  not  objectionable.  ^ 

A  witness  testified  that  he  had  been  in  the  wrecking  business  twenty-two 
years,  had  raised  vessels,  and  had  endeavored  to  raise  others  where  he  found  it 
impracticable,  and  had  superintended  a  diver  who  examined  the  sunken  tug 
and  heard  his  testimony  as  to  the  condition  of  the  tag,  and  had  made  sound- 
ings. Held,  that  questions  to  witness  as  to  whether  the  tug  could  be  raised 
as  a  whole,  and  its  value  when  raised  in  comparison  with  the  cost,  were 
proper.    Filer  v.  N,  T,  G.  R,  R.  Co,,  49  N.  T.  43. 

Appeal  from  a  judgment  in  favor  of  plaintiffs  entered  upon  the 
report  of  a  referee.    The  action  was  brought  by  John  L.  Blanchard 
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and  Oharles  W.  Famham  for  negligence,  whereby  the  defendants' 
steamboat  Drew  ran  into  and  sank  plaintiffs'  steam  tag  Telegraphy 
upon  the  Hudson  river,  about  thirty-fiye  miles  below  Albany. 

Henry  Smithy  for  appellant 

Eeeh  Cowen,  for  respondents. 

Opinions  by  Booees  and  Boabdmak,  JJ. 

The  opinions  are  chiefly  devoted  to  the  consideration  of  the  &ct8. 

The  only  points  of  law  passed  upon  are  folly  noticed  in  the  head* 

note. 

Judgment  affirmed. 


Sweet  et  dL  y.  Beak  et  al,  appellants. 

Vo^ntary  eonveycmce — fraud  and  undue  influence, 

FlftintifRi,  one  an  old  man  ei^rhtj  years  of  age,  the  other  his  wife,  younger  but 
enfeebled  by  sickness,  by  volontary  deed  conveyed  a  valuable  farm  and  per- 
sonal property  of  considerable  amount,  being  all  the  husband's  property,  to 
defendant,  a  man  twenty-five  years  old,  who  lived  with  them  and  had  their 
confidence.  It  was  claimed  by  defendant  that  he  was  to  pay  plaintiff's  debts 
and  support  them  during  their  lives.  The  deed  of  the  farm  contained  a 
reservation  of  the  use  of  the  farm  for  life  to  plaintiffs  or  the  survivor,  but 
defendant  executed  no  covenant  on  his  part  to  pay  the  debts  or  to  support  the 
plaintiffs,  and  entered  into  immediate  possession  of  the  property.  A  judg- 
ment setting  aside  the  conveyance  for  fraud  and  undue  influence  was  sus- 
tained. 

Appeal  from  a  judgment  entered  in  favor  of  plaintiffs  upon  the 
report  of  a  referee.  The  action  was  brought  by  Thomas  Sweet  and 
Sarahy  his  wife,  against  Edward  F.  Bean  and  wife  to  set  aside  a 
voluntary  conveyance  on  the  ground  of  fraud  and  undue  influenoe. 

K  H.  Benn,  for  appellant. 
Smith  £  HiU,  for  respondent 

BOOKBS,  J. 

The  opinion  is  devoted  to  a  review  of  the  evidence. 

Judgment  affirmed. 
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DoKOTAK  et  al.,  appelluitB,  t.  Woodbuvf. 

Caniraet  of  tale — oanflkHng  eoidenoe. 

PluntiflBi  Bonght  to  recover  for  a  quantity  of  stone  alleged  to  have  been  sold 
to  the  defendant  and  delivered  at  his  reqaest  to  EL  On  the  trial  the  evidence 
was  contradictory  as  to  whether  or  not  the  sale  was  made  to  defendant  on 
his  sole  credit ;  but  the  circuit  judge  refused  to  allow  the  case  to  go  to  the 
jvLTj  and  nonsuited  the  plaintiff.  On  appeal,  held,  that  the  case  should  have 
been  submitted  to  the  juiy. 

Appeal  from  a  judgment  at  the  circuit  dismissing  the  complaint. 

John  E.  Van  BUen,  for  appellants. 

Paddock  <&  Nott  and  M.  Schoonmahery  for  respondent. 

BOGEES^  J. 

The  opinion  contains  no  point  of  general  importance  not  stated 
in  the  head-note. 

Jtidgmeni  reversed  and  new  trial  ordered. 


MoBSE,  administrator,  appellant,  y.  Bbookett  et  al^  administrators. 

Oantraet — eoTUtmcUon  of, 

8.  was  liable  upon  the  paper  of  a  firm,  and  judgments  were  obtained  against 
him  thereon.  To  secure  him.  A.,  a  member  of  the  firm,  confessed  judgment 
for  $87,750,  which  became  a  lien  on  A/s  farm.  Subsequently  it  was  agreed 
between  8.  and  E.  who  was  also  liable  upon  the  firm  paper,  that  if  8.  would 
satisfy  his  judgment,  and  the  sons  of  A.  (to  whom  A.  had  conveyed  his  farm) 
would  give  E.  a  mortgage  for  $10,000,  E.  ¥rould  take  up  and  discharge  the 
indebtedness  of  the  firm  on  which  8.  was  liable  to  the  amount  of  $d0,000. 
8.  satisfied  the  judgment  and  the  $10,000  mortage  was  made  to  E.  As  a 
part  of  the  agreement  the  sons  gave  a  subsequent  mortgage  to  8.  for 
$22,000  to  secure  the  balance  then  due  upon  his  liabilities  for  the  firm. 
£.  took  up  of  the  firm  indebtedness  $16,705.80,  including  three  judgments 
against  8.  which  were  assigned  to  E.  HM,  that  E.  could  not  enforce  the 
judgments  against  8.,  and  this  even  if  they  were  assigned  to  him  before 
the  agreement  was  made,  and  the  mortgage  to  E.was  a  lien  upon  the  farm  prior 
to  that  of  8.,  to  the  extent  only  of  $10,000  less  $8,294.20,  the  difference 
between  the  amount  of  firm  indebtedness  taken  up  by  him  and  $20,000. 
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Appeals  by  Gkorge  E.  Morse  from  judgments  entered  in  the 
coanty  of  Madison,  upon  the  reports  of  a  referee. 

There  were  three  actions,  two  brought  by  George  E.  Morse,  as 
administrator,  etc,  of  Ellis  Morse,  deceased,  against  Samuel  White 
and  others,  to  recover  the  amount  claimed  to  be  due  on  three  judg- 
ments against  said  defendants.  Samuel  White  died  during  the 
pendency  of  the  action,  and  his  administrator,  David  Z.  Brockett, 
was  substituted.  The  third  action  was  brought  by  said  Samuel 
White  against  George  E.  Morse,  as  administrator,  and  others,  to 
restrain  the  statute  foreclosure  of  a  mortgage.  The  material  facts 
in  each  case  were  the  same  and  they  were  tried  as  one  action. 

Conkling,  Lard  <£  GaxSy  for  appellant. 

Charles  Mason  and  Joseph  Mason,  for  respondent 

BOOKES,  J. 

The  head-note  states  sufficiently  the  points  passed  upon  in  the 
opinion,  which  is  chiefly  devoted  to  a  review  of  the  facts  in  the 
cases. 

Judgments  affirmed. 


Babtholekew  et  al.  v.  Ltok. 

SSeeimen;^ — 9uit  "by  ifnfant — Eoidenoe — preeumption  of  fact — fnemoranda  — 
NontniU —  error  in  refuting  cured  by  mtbBequent  widenee. 

The  objection  that  an  Infant  has  not  the  legal  capacity  to  one  in  ejectment 
mnst  be  taken  hy  demurrer.  Beaton  v.  Dame^  1  N.  Y.  Sap.  91.  But  wbere 
the  wife  of  the  infant's  father  sued  as  guardian,  the  father  being  dead,  and 
no  proof  being  introduced  showing  that  he  had  married  more  than  once, 
KM,  that  the  presumption  was  that  she  was  the  mother  of  the  infant  and 
the  guardian  in  socage,  and  as  such  entitled  to  sue,  and  an  amendment  of 
the  pleadings  would  be  made  to  meet  the  technical  objection  first  raised  on 
appeal  that  the  suit  was  not  properlj  brought.  Bylteeter  ▼.  Bolston,  81  Barb. 
286;  1 R.  S.  718,§  6;  17  Wend.  75;  80  Barb.  S88;  65  id.  428, 429. 

Where  a  nonsuit  on  the  ground  of  want  of  evidence  was  refused,  held,  that 
subsequent  proof  of  the  necessary  facts  would  obviate  the  error  (if  one)  of 
refusal.    21  Barb.  241 ;  11  N.  T.  102, 112 ;  2  HUl.  620. 

Memoranda  of  facts  made  by  a  witness  about  twenty-three  years  before  the 
trial,  the  witness  not  being  able  to  recollect  the  facts,  but  testifying  that  the 
memoranda  were  true  ;  held,  admissible  to  refresh  the  memoiy  of  the  wit 
ness.    22  N.  T.  462 ;  15  id.  485 ;  29  id.  846. 
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ExoEPnoNS  ordered  to  be  first  heard  at  general  term  after  a  yer- 
dict  for  plaintiffs. 

Action  of  ejectment  brought  by  Ellison  Bartholemew  and  others, 
the  widow  and  children  of  Daniel  Bartholemew,  deceased,  against 
Haryey  Lyon,  to  recoyer  thirty  acres  of  land  in  Ohemung  county. 

Smith  £  Hilly  for  plaintifEs. 

R.  King,  for  defendant. 

BOOKES,  J. 

The  head-note  states  the  points  passed  upon  in  the  opinion,  and 
it  is  not  belieyed  necessary  to  giye  the  same  at  length. 

Judgment  for  plaintiff 8. 


Meddaugh,  appellant,  y.  Bigelow. 

Appeal  from  an  order  granting  a  new  trial  on  the  minutes  of 
the  court 

Action  by  Andrew  Meddaugh  against  William  A.  Bigelow  to 
recoyer  an  alleged  loan  of  money. 

R,  Kingy  for  appellant. 

Collin  £  Atwelly  for  respondent. 

BoGEES,  J.,  also  MiLLEB,  P.  J. 

The  court  before  which  the  case  was  tried  set  aside  the  yerdict 
for  plaintiff,  as  being  against  the  preponderance  of  eyidence,  and 
granted  a  new  trial.    The  order  was  affirmed  on  that  ground. 

Order  affirmed. 


Blakohabd  y.  Westbbn  TJkion  Telegraph  Oompaky. 

NuUcmce — telegraph  cable  in  Hmt —  NegUgenee, 

A  telegraph  company  laid  a  wire  cable  across  the  channel  of  a  river  so  that  it 
rubbed  against  the  keels  of  vessels,  but  obstructed  no  vessels,  although  a 
great  number  passed  over,  except  one  of  plain tifTs,  which  was  iigured 
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tKerebj.  PlaintiirB  boat  had  Beyend  times  preriooB  to  tlie  injury  pfMwed 
over  the  cable  which  had  caoght  in  the  keel.  Held  (per  Boabdm ak,  J.,  and 
MiLLSR,  P.  J.,  BocKBB,  J.,  disaentiog),  that  the  cable  wae  not  a  naisanoe,  and 
that  plaintiff  was  negligent  and  ooald  not  recover  for  the  injury  to  his  TeoseL 

Appeal  from  a  judgment  entered  upon  the  decision  of  the  court 
in  favor  of  the  plaintiiOf  in  a  trial  without  a  jury.  The  action  was 
brought  by  John  L.  Blanchard  and  others  to  recover  for  damages 
done  to  the  plaintiffs  boat  by  the  telegraph  cable  of  defendants  lying 
across  the  channel  of  the  river  on  the  line  of  the  railroad  bridge  at 
Albany. 

Oeorge  W.  Soren,  for  appellant 

JSsek  Cow&n,  for  respondents. 

BooKESy  J.9  wrote  for  affirmance. 

BoABDiCAK,  J.^  wrote  a  brief  opinion  in  favor  of  reversal  upon  the 

grounds  mentioned  in  the  head-note.    Millbb,  P.  J.,  concurred 

with  BojlRDUAS,  J. 

JtidffmefU  reversed  and  new  trial  granted. 


McOeath    y.    Nbw    York    Gentbal    akd    Htjdsok    Biyes 

Bailboad  GoicPASTY,  appellant 

Negligence — flagman  at  railway  eroeting — BxeeuMie  damagee — JBhidence. 

In  an  action  against  a  railroad  company  to  recover  damages  for  an  injory 
caused  by  negligence,  evidence  that  there  was  osually  a  flagman  at  the 
crossing  where  the  injury  occurred,  but  thai  there  was  none  there  at  the  time 
of  the  injury,  is  competent  as  bearing  on  the  question  whether  the  plaintiff 
was  chargeable  with  negligence. 

A  verdict  for  f8,000  damages  in  such  an  action  ?iM  not  to  be  so  great  as  to 
impute  passion,  prejudice,  partiality  or  improper  influence. 

This  case  has  been  twice  tried.  On  the  first  trial  the  plaintiff 
recovered  a  verdict  On  appeal  from  the  judgment  entered  thereon, 
the  general  term  granted  a  new  trial  (see  S.  0.,  1  N.  Y.  Sup.  243). 
On  the  second  trial  the  plaintiff  recovered  a  verdict  for  12,000  dam- 
ages. Exceptions  were  taken  on  the  trial  by  the  defendant,  which 
were  ordered  to  be  heard  at  a  general  term.  A  motion  was  made 
for  a  new  trial,  on  the  ground  that  the  verdict  was  excessive  and 
against  evidence,  which  was  denied,  and  the  defendant  appealed 
from  the  order. 
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Matthew  Haley  for  appellant. 

Anuzsa  J.  Parhevy  for  respondent. 

Memorandnm  by  the  oonrt  —  The  oonrt  held  that  the  questions 
presented  were  substantially  the  same  as  on  the  former  appeal,  and 
that  the  decision  at  that  time  (see  1  N.  Y.  Sup.  243)  must  control. 

Order  affirmed  and  judgment  for  plaintiff. 


TjtxaSy  appellant,  v.  Hollaio)  Pubchase  Iksurakob  Coicpant. 

InmiranM  -—  Ddwery  of  policy  wUhcut  payment  of  premium — Iseue  ae  to  pay- 
ment of  premvjm. 

Where  a  pollcj  of  insarance  was  neyer  delivered  and  accepted,  nor  received  by 
the  insured  until  after  the  loss,  and  no  premium  paid  or  rate  agreed  upon. 
Hdd,  that  the  contract  was  never  consummated  between  the  parties,  that  the 
delivery  of  the  policy  to  the  insured  without  payment  of  the  premium,  and 
after  the  premises  insured  had  been  destroyed  by  fire,  was  unauthorized 
and  the  Insurance  void  by  the  terms  of  the  policy. 

Where  the  complaint  alleged  that  the  premium  upon  a  policy  of  insurance 
was  paid,  and  the  answer  denied  that  the  plaintiff  was  insured  by  the  defend- 
ant, and  alleged  that  the  policy  was  not  delivered :  HM,  that  this  was  suf- 
fi(dent  to  make  an  issue  upon  the  question  whether  the  premium  was  paid. 

Appeal  from  a  judgment  at  the  circuit  dismissing  plaintiffs 
complaint    The  action  was  on  a  policy  of  insurance. 

J,  8.  Vance,  for  appellant. 

George  Bowen,  for  respondent. 

MiLLBB,  P.  J.,  delivered  the  opinion  of  the  court. 

Judgment  affirmed. 


Haddow  et  at  y.  Haddow,  appellant. 

Action  to  compel  an  account — Jurisdiction  of  a  court  of  equity — Amendinff 

pleadings  to  conform  to  judgment. 

A  court  of  equity  has  jurisdiction  to  compel  an  accounting  to  parties  entitled 
to  an  estate  from  those  who  have  it  under  their  control,  when  the  proper 
parties  are  in  court. 

Vol.  m,  N.  T.  Rep.  —  98 
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The  widow  and  next  of  kin  of  a  decedent  can  maintain  a  snit  in  equity  for  an 
acoonnt  of  the  estate  from  a  person  who  has  obtained  possession  thereof, 
and  appropriated  the  moneys  and  property  belonging  thereto,  by  virtae  of 
an  appointment  as  administratrix  of  the  deceased. 

An  action  for  an  acoonnt  was  brought  by  a  plaintiff  in  her  own  right ;  the 
defendant,  by  a  supplemental  answer,  alleged  that  the  plaintiff  had  been 
appointed  administratrix,  and  that  fact  being  proved,  the  judgment  directed 
the  payment  to  her,  as  adminittrcUrix,  of  the  balance  of  the  estate  in  the 
defendant's  hands.  HM,  that  as  the  proof  on  the  trial  showed  that  the 
plaintiff  was  entitled  to  this  relief,  the  pleadings  might  be  considered  as 
amended  in  conformity  with  the  facts,  and  judgment  ordered  accordingly. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

J.  M.  Cooper,  for  appellant. 

N.  C.  Moah,  for  respondents. 

MiLLEB,  P.  J.;  delivered  the  opinion  of  the  court 

Judgment  affirmscL 


Mabks  y.  Eikg. 


ExoBPnOKS  ordered  to  be  heard  in  the  first  instance  at  general 
term.  The  action  was  brought  by  Byron  Marks  against  Hiram  L 
King,  as  indorser  of  a  promissory  note.  The  defense  was  that  the 
indorsement  was  a  forgery.  Eridence  was  given  relative  to  the 
genuineness  of  the  indorsement,  and  the  jury  found  a  verdict  for 
the  plaintiff. 

Giles  W.  HotchkisSy  for  plaintifEl 

Chapman  £  Martin^  for  defendant. 

BoOKESy  J. 

The  admission  and  exclusion  of  certain  evidence  bearing  on  the 
genuineness  of  the  indorsement  were  considered  and  the  ruling  of 
the  court  below  sustained,  and  judgment  was  ordered  on  the  verdict. 
The  case  presents  no  important  points. 

Judgment  for  plaintiff. 
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Atwell,  administrator^  etc.,  y.  Bbown,  appellant. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  npon  the 
report  of  a  referee.  The  action  was  brought  by  Isaiah  Scott  against 
Charles  K.  Brown  and  Samuel  S.  Stone,  constituting  the  firm  of 
Brown  &  Stone,  to  recover  proceeds  of  alleged  sales  of  rights  to  use 
a  patent  of  which  plaintiff  claimed  to  be  the  owner.  Pending  the 
litigation  Stone  died  and  subsequently  Scott  died,  and  Frank  S. 
Atwell  was  appointed  his  administrator. 

0.  B.  Kellogg  and  John  B,  Oale,  for  appellant. 

Robert  Christie^  for  respondent 

BOABDICAK,  J. 

The  opinion  is  devoted  to  a  review  of  the  evidence,  no  legal  ques- 
tion of  any  moment  being  passed  upon. 

Judgment  affirmed. 


Dabbow  v.  Nobthbup,  appellant 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  by  William  H.  Darrow 
against  Harvey  Northrup  to  recover  for  an  alleged  sale  of  hops  . 

H.  Barclay,  for  appellant 

N.  Foote,  for  respondent 

BOABDMAN,  J. 

The  only  questions  passed  upon  were  those  in  relation  to  the 
evidence  involving  no  legal  points  of  any  importance. 

Judgment  affirmed. 
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FOURTH  DEPARTMENT. 

GENERAL    TERM,   APRIL,  1874. 


Hackeb  y.  Fksrill,  appellant. 
Statute  offraitdi — manner  of  charging  aceaunts. 

Goods  fnniiBhed  by  the  plaintiiS  to  and  for  the  use  of  G.,  the  defenduifs 
aenrant,  were  in  fact  delivered  upon  the  credit  of  the  defendant,  and  charged 
to  hiim,  although  entered  in  the  plaintiff's  books  under  the  name  of  G.  It 
was  proved  that  during  the  previous  year  the  defendant  had  paid  bills  of 
the  plaintiff  for  supplies  to  G.,  furnished  in  a  similar  manner.  Held,  that 
the  case  was  not  within  the  statute  of  frauds  ;  and  that  a  recovery  by  the 
plaintiff  could  be  sustained.    Cheen  v.  Diebraw,  7  Lans.  881. 

Held,  also,  that  if  the  defendant  actually  authorized  the  plaintiff  to  advance 
goods  to  G.  on  his  (the  defendant's)  credit,  it  was  immaterial  whether  any 
arrangement  between  him  and  G.,  to  that  effect,  existed. 

Appeal  from  an  order  of  the  county  court  denying  a  new  trial  in 
an  action  originating  in  a  justice's  court.  The  action  was  brought 
by  0||rge  H.  Hacker  against  Joseph  Ferhll  to  recover  for  the  price 
of  meat  furnished  to  defendant's  servant  and  at  his  request. 

Wm,  B.  Mills,  for  appellant. 

Lyon  <6  Hallocky  for  respondent. 

E.  Dabwik  Smith,  J. 

The  head-note  states  the  substance  of  the  points  passed  upon  in 

the  opinion. 

Judgment  affirmed. 


Pattebson  y.  Jacobs,  appellant. 

Partners  —  accounting  between  —  token  directed. 

The  plaintiff  and  defendant  being  partners,  the  interest  of  the  former  was 
levied  on  and  sold  by  the  sheriff  for  a  debt  of  the  plaintiff  and  another  per- 
son, and  was  purchased  by  the  defendant  under  an  arrangement  between  the 
parties  that  he  should  bid  in  the  property  for  the  benefit  of  the  firm,  and 
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that  the  amount  bid  should  be  charged  to  the  plaintiff  and  credited  to  the 
defendant.  After  the  sale,  the  defendant  took  possesflion  and  exclusive  con- 
trol of  the  partnership  property ;  exdaded  the  plaintiff  from  the  store  and 
business,  and  refused  to  account  to  him.  SM,  that  the  plaintiff  was  entitled 
to  an  accounting  from  the  defendant,  in  respect  to  the  partnership  property. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  apon  the 
report  of  a  referee.  The  action  was  brought  by  Daane  Patterson 
against  Willard  Jacobs,  for  a  dissolution  of  partnership  and  an 
accoanting. 

Bradley  Winshwy  for  appellant. 

D,  (ySrien,  for  respondent. 

E.  Daswin  Smith,  J. 

The  judgment  entered  upon  the  report  of  the  referee  was  afl^rmed 
upon  the  ground  that  upon  the  findings  of  fact,  which  the  court 
would  not  disturb,  it  was  correct. 

Judgment  affirmed. 


Stephens,  appellant,  y.  Aulls. 

Ckmtraet  —  inreitrairU  of  trade — preaumptum  not  in  fivwr  qf» 

An  agreement  in  restraint  of  trade  ought  to  be  contained,  in  clear  and  express 
terms,  in  a  deed  or  contract  In  writing.  And  U  seemi  that  a  court  of  equity, 
if  it  can  enforce,  specifically,  such  a  contract,  under  any  circumstances,  it 
should  not  do  so  when  it  is  in  parol  and  not  resting  on  a  distinct  considera- 
tion, and  is  in  dispute. 

Where  the  evidence  left  it  doubtful  whether  the  parties,  when  they  finally 
concluded  a  contract  for  the  sale  and  purchase  of  an  iron  foundry,  had 
any  distinct  agreement  or  understanding  that  the  defendant  (the  purchaser,) 
was  bound,  as  matter  of  contract,  not  to  set  up  the  same  business  in  opposi- 
tion to  the  plaintiff,  at  the  same  place,  or  within  ten  miles  thereof :  Held, 
that  the  contract  was  of  a  character  not  to  be  helped  by  any  inference  or 
intendment ;  and  that  a  complaint  in  equity,  filed  to  restrain  the  defendant 
from  carrying  on  the  business  within  the  limits  specified,  was  properly  dis- 
missed ;  but  that  the  dismissal  should  haye  been  without  prejudice  to  plain- 
tiff's right  to  sue  at  law. 

Appeal  from  a  judgment  rendered  at  special  term  dismissing  the 
complaint  The  action  was  brought  by  George  W.  Stephens  against 
Ephraim  J.  Aulls,  to  restrain  defendant  from  carrying  on  the  business 
of  making  iron  castings,  in  the  village  of  Oramel,  Allegany  county^ 
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or  within  ten  miles  thereof,  it  being  alleged  that  he  had  agreed  not 
to  do  80,  which  defendant  denied.  The  trial  court  upon  the  facts 
found  against  the  plaintiff. 

Angel  &  Jones^  for  appellant 

F,  Brundage,  for  respondent 

K  Dabwik  Smith,  J. 

The  head-note  states  the  point  upon  which  the  judgment  was 
affirmed.  The  affirmance  was  made  with  the  modification  that  the 
judgment  should  be  without  prejudice  to  plaintiff's  right  to  sue  at 
law.     The  following  authorities  were  cited  in  the  opinion : 

Upon  the  right  to  enforce  such  contracts  at  law,  Chappel  y. 

Brockway,  21  Wend.  158 ;  Rose  v.  Sadgbee,  id.  166.    As  to  the 

power  of  a  court  of  equity  to  enforce  it,  Gollina  v.  Plu7nb,  16  Yes. 

454. 

Judgment  as  modified  affirmed. 


Ha&ebtt,  overseer,  etc.,  y.  Agan,  appellant 
Exeite  law — aetiomfar  penalties — hy  whom  to  he  hrougM, 

The  act  to  incorporate  the  city  of  Rome  (Laws  of  1870,  di.  25)  provides  that 
the  overseer  of  the  poor  shall  have  the  same  powers  and  duties  as  overseen 
of  the  poor  in  anj  town  of  the  connty  of  Oneida,  except  as  otherwise  pro- 
vided therein.  Held,  that  this  gave  to  the  overseer  of  the  poor  of  said 
city  the  same  power  to  sue  for  penalties  for  the  violation  of  the  excise  law, 
as  are  possessed  by  overseers  of  the  poor  in  the  towns,  under  the  act  of  1878 
(Laws  of  1878,  ch.  820). 

Appeal  from  an  order  made  at  a  special  term,  overruling  a  demur- 
rer to  the  complaint 

The  plaintiff,  James  Hagerty,  as  overseer  of  the  poor  of  the  city 
of  Rome,  sued  Hiram  Agan  to  recover  penalties  alleged  to  have  been 
incurred  by  the  defendant  in  selling  strong  and  spirituous  liquors, 
in  quantities  less  than  five  gallons,  without  a  license.  The  defend- 
ant demurred  to  the  complaint,  on  the  grounds  that  it  did  not  con- 
tain facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
plaintiff  had  not  legal  capacity  to  sue.  The  court  overruled  the 
demurrer  and  ordered  judgment  for  the  plaintiff,  with  leave  to 
the  defendant  to  answer  on  terms. 
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U.  W.  White,  for  appellant. 

K.  Carrolly  for  respondent. 

E.  Dabwik  Smith,  J. 

The  order  was  afSrmed  npon  the  grounds  stated  in  the  head-note, 
which  contains  the  material  part  of  the  opinion. 

Order  affirmed. 


HiOBiE  Y.  Heath  et  al.,  appellants. 

ItUereit — compound  irUereri  —  ruUs  for  computing — certiflcaic  annexed  to  can. 

The  ooart  will  not  enforce  a  contract  for  the  payment  of  compound  interest ; 

bat  if  the  debtor  pays  it  Toluntarily,  it  cannot  be  reooTered  back.    Mowry 

v.  Bw^,  5  Paige,  98. 
When  there  is  no  certificate  annexed  to  a  case,  stating  that  the  latter  contains 

the  whole  evidence,  the  court  cannot  say  that  a  particular  finding  is  not 

supported  by  the  evidence.    On  the  contrary,  it  must  find  that  it  is. 

Appeal  by  the  defendant  Moses  Petrie  from  a  judgment  entered 
npon  the  findings  of  the  judge  before  whom  the  action  was  tried 
without  a  jury. 

The  action  was  brought  by  William  Higbie  against  Gaylord 
Heath  and  others,  to  foreclose  a  mortgage  originally  given  to  execu- 
tors, and  assigned  to  the  plaintifiL 

0.  0.  CottUy  for  appellant 
0.  W,  Smithy  for  respondent. 

MULLIK,  P.  J. 

The  points  passed  upon  are  given  in  the  head-note,  and  it  is  not 
believed  necessary  to  publish  the  opinion  in  full. 
Jttdgment  affirmed  upon  condition  that  plaintiff  gives  stipukUiony  etc. 
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MiLTIEB  OF  SyBAOUSB  NobTHBBN  BAILBOiiD  COKPAITI  V.  AlEX- 

AiSDER  et  dl,y  appellants. 

EniMieirU  domain — t^eet  taken  for  railroad — appraiidl  cf  damage, 

IndiyidaalB  owning  landB  boanded  by  a  public  street  are  entitled  to  oocapy  up 
to  the  line  of  Bach  street,  and  to  the  nae  of  the  street  for  any  porpooes  con- 
nected with  such  occupation,  not  conflicting  with  the  right  and  easement  of  a 
railroad  comxMtnj  under  a  license  to  lay  down  their  rails  on  such,  street; 
and  their  damage  for  the  taking  bj  such  railroad  company  of  a  portion  of 
the  land,  for  the  use  of  the  railroad,  stiould  be  appraised  upon  that  baais. 

Appeal  from  an  order  of  the  special  term  confirming  the  report 
of  commissioners  appointed  to  appraise  the  damages  sustained  bj 
William  EL  Alexander  and  others  for  the  taking  of  their  land  for 
railroad  purposes.  The  commissioners  held  that  the  lands  taken, 
which  were  adjoining  the  railroad  track  of  another  company,  did 
not  front  upon  a  public  street. 

Geo,  N.  Kennedy,  for  appellants. 

ffiscocky  Oifford  d  Doheny,  for  respondent 

B.  Dabwik  Smith,  J. 

The  opinion  holds,  as  a  matter  of  fact,  that  the  lands  firont  upon 
a  public  street.  The  head-note  contains  the  only  question  of  law 
passed  upon.  The  order  was  reversed  and  a  new  appraisement 
ordered  hy  new  commissioners  to  be  appointed  for  that  purpose. 

Ordered  accordingly . 


TiFFT  et  al,y  commissioners,  etc.,  of  Venice,  y.  Alley,  commis- 
sioner, etc.,  of  Morayia^  appellant 

JBtghwayi  on  town  Unei — erection  and  repair  of  bridges, 

A  road  running  on  the  dividing  line  between  two  towns — V.  and  M. —  having 
been  laid  out  bj  the  commissioners  of  highways  of  said  towns,  conformably 
to  the  statute,  was  by  them  divided  into  two  road  districts  and  one  of  such 
districts  allotted  to  the  town  of  V.,  and  the  other  to  the  town  of  M.  Reld, 
that  for  the  expenses  of  erecting  and  keeping  in  repair  a  bridge  over  a 
stream  crossing  the  road  in  the  district  allotted  to  the  town  of  V.,  that  town 
was  alone  liable,  and  that  the  town  of  M.  was  not  bound  to  contribute 
thereto.  1  R.  S.  17,  §  76. 
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Held,  also,  that  the  road  dlBtrict  which  incladed  sach  bridge  was  within  the 
exdasive  jarisdiction  of  the  highway  commissioners  of  the  town  of  V. ;  and 
that  the  construction  and  repair  of  the  bridge  did  not  require  the  cooper- 
ation of.  two  sets  of  highway  commissioners. 

The  provisions  of  the  statutes  relating  to  bridges  between  towns  bounded  bj  a 
river  or  stream  (Laws  1841,  chap.  225 ;  1858,  chap.  G39),  have  no  application 
to  a  bridge  situated  like  the  one  in  question,  upon  streams  intersecting  the 
town  line  at  right  angles,  and  intermediate  between  the  exterior  lines  of  a 
road  district. 

Appeal  from  an  order  of  the  Caynga  county  court  denying  a 
motion  for  a  new  trial  after  a  judgment  in  fayor  of  plaintiff.  The 
action  was  brought  by  John  Tifft  and  others,  commissioners  of 
highways  of  the  town  of  Venice,  against  Joseph  Alley,  commissioner 
of  highways  of  the  town  of  Moravia,  to  recover  one-half  of  the  price 
of  erecting  a  bridge  over  a  stream  crossing  a  road  upon  the  dividing 
line  between  said  towns. 

S.  E.  Dayy  for  appellant 

H.  A.  Maynardy  for  respondent. 

E.  Dabwin  Smith,  J. 

The  head-note  states  the  points  passed  upon  in  the  opinion. 

Judgment  reversed  and  new  trial  ordered. 


Seldek,  appellant,  Y.  Fowler. 

Rtferee — dedtion  upon  eonfiicUng  emdenee. 

Where  the  evidence  is  conflicting,  it  belongs  to  the  referee  to  pass  upon  its 
weight,  and  apon  the  credibility  of  the  witnesses ;  and  although  the  evi- 
dence would  have  warranted  a  different  conclusion,  the  court  will  not  reverse 
the  decision  of  the  referee,  unless  it  is  against  the  clear  and  decided  weight 
of  the  testimony. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Gustavus  W.  Selden  against  Homer  T. 
Fowler,  upon  an  account  for  lumber. 

O.  W.  White^  for  appellant. 

W.  E,  Scripture,  tot  respondent. 
Vol.  m,  N.  Y.  Kep.  —  99 


786  ADDENDA. 

E.  DiiBwiK  Skith,  J* 

The  head-note  states  all  that  is  material  in  the  opinion. 

Judgment  affirmed. 


Neabb  y.  James,  appellant 

Lecue — twrety  upon — caunUr-clcUm, 

A  goArantor  of  rent  reseiTed  in  a  leaae,  hetd^  not  diacharged  from  liability  for 
a  breach  by  the  lessee  bj  the  fallare  of  the  lessor  to  perform  the  covenants 
in  the  lease  on  his  part.  Such  fallare,  howeyer,  might  famish  the  basis  of 
a  coanter<claim,  on  the  part  of  the  guarantor,  available  in  diminution  of  dam- 
ages, as  it  grows  out  of  the  same  transaction. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  by  Charles  Neare 
against  Albert  A.  James  upon  a  guaranty  executed  by  the  defendant 
upon  a  lease  given  by  the  plaintiff  to  one  Dailey  of  a  farm  belong- 
ing to  plaintiff. 

«7.  G,  Record,  for  appellant 

Allen  <&  Thrasher  and  D,  H.  BoHes,  for  respondent 

E.  Dabwik  Smith,  J. 

The  opinion  reviews  the  facts  and  holds  that  the  judgment  should 
be  affirmed  upon  the  grounds  stated  in  the  head-note.  It  is  not 
believed  necessary  to  give  the  opinion  at  length. 

Judgment  affirmed* 


Dbioos,  appellant,  y.  Simson  et  ah 

Mortgage — lien,  how  dvteharged — rights  of  purehaeere — Judgment, 

A  judgment  being  recovered  upon  a  bond  given  in  connection  with  a  mortgage, 
an  execution  was  issued  thereon,  levied  upon  certain  land,  the  land  sold  and 
the  execution  returned  satisfiied,  and  the  judgment  canceled.  Subsequently, 
and  whUe  the  judgment  appeared  bj  the  record  to  be  satisfied,  and  the 
mortgage  discharged,  the  mortgagor  sold  and  conveyed  the  mortgaged  prop- 
erty to  purchasers  who  paid  a  full  consideration  therefor,  and  went  into 
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poBoefinion.  Sdd,  that  such  purchasers  took  &  good  title  to  the  premises, 
free  and  clear  of  the  lien  of  the  mortgage,  and  that  an  action  to  foreclose  the 
same  as  against  them  would  not  lie. 
Held,  also,  that  the  record  showing,  at  the  time  the  defendants  purchased,  that 
the  judgment  was  paid  and  satisfied,  thej  had  a  right  to  act  and  rely  upon 
it,  and  that  a  proceeding  hj  the  plaintiff,  twelve  jears  afterward,  to  vacate 
such  satisfaction,  could  not  overreach  or  affect  Lhe  title  of  the  defendants 
previously  obtained  in  good  faith. 

Appeal  from  a  judgment  in  favor  of  defendant  rendered  upon 
the  decision  of  a  justice  upon  a  trial  by  the  court  without  a  jury. 
The  action  was  brought  by  Boswell  W.  Driggs  against  John  Sim- 
son  and  others,  to  foreclose  a  mortgage  upon  premises  owned  by 
defendant  and  conveyed  to  him  by  the  grantee  of  the  mortgagor, 
executed  by  one  Broughton  to  one  Jacobs,  to  secure  the  payment  of 
a  s^m  of  money.  An  action  was  brought  upon  the  bond  accom- 
panying said  mortgage,  and  a  judgment  obtained  against  the  mort- 
gagor upon  which  execution  was  issued  and  returned  ^'  satisfied," 
after  which  defendant  and  Simson  purchased  and  received  title  to 
the  premises.  By  an  order  of  the  court  the  return  was  afterward 
canceled. 

Marey  A  Bakery  for  appellants 

Williams  <&  Pottery  for  respondent 

E.  Dakwin  Smith,  J. 

The  head-note  gives  the  points  passed  upon  in  the  opinion,  and 
the  judgment  was  affirmed  as  being  correct  upon  the  facts  found  by 
the  judge  at  circuit. 

Judgment  affirmed. 


Hazlewood  y.  Hsmikway,  appellant 

WUness — eros^-exami'MUion — leading  queiHoru, 

Leading  questions  may  always  he  asked  of  an  adversary's  witness  on  cross- 
examination.  They  are  generally  discretionary,  when  put  to  the  party's 
own  witness ;  and  where  they  are,  iu  fact,  objectionable,  the  objection  will 
be  regarded  as  waived  if  not  made  in  time  and  before  the  answer,  so  that  the 
objection  might  have  been  obviated. 

Such  an  objection  should  not  be  entertained  or  allowed  to  prevail  after  the  exe- 
cution and  return  of  a  commission,  unless,  in  any  view,  thfe  objection  was 
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previouBlj  made,  on  the  settleiiient  of  the  interrogatories  annexed  to  the 
oommiBsion. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee  in 
favor  of  plaintiff.  The  action  was  brought  by  John  Hazlewood 
against  George  G.  Heminway^  to  recover  for  work,  labor  and  services 
under  a  special  contract. 

L,  H.  Brown,  for  appellant. 

E.  B.  Bawes,  for  respondent. 

E.  Darwin  Smith,  J. 

The  case  depended  upon  a  single  question  of  fact,  and  the  head- 
note  contains  all  that  is  material  for  publication  in  the  opinion. 

Judgment  affirmed. 


Eebille  v.  Phcenix  Life  Ikstjbakge  Company,  appellant. 

Prctetice — iratitfer  of  cause  from  State  to  Federal  court. 

The  defendant  hi  an  action  in  a  State  court  is  not  entitled  to  an  order  remov- 
ing the  cause  to  a  Federal  court,  under  the  judidarj  act  of  1789,  §  12, 
unless  the  appearance  in  the  action  is  entered  at  the  same  time  that  the 
petition  for  the  removal  is  filed.  And  where  the  entry  of  appearance 
was  made  on  the  day  following  that  on  which  the  petition  was  filed,  held, 
that  the  order  must  be  denied. 

Appeal  from  an  order  of  the  special  term  denying  a  motion 
made  on  the  part  of  the  defendant  to  remove  this  cause  from  the 
supreme  court  of  this  State  to  the  circuit  court  of  the  United  States. 
The  plaintiff  is  a  citizen  of  this  State,  the  defendant  a  corporation 
created  by  the  laws  of  Connecticut,  and  located  and  doing  business 
in  that  State.  The  action  was  brought  to  recover  the  amount  alleged 
to  be  due  to  the  plaintiff  from  the  defendant  on  a  policy  insuring  the 
life  of  the  plaintiff's  husband. 

The  summons  and  complaint  were  served  August  5,  1873.  On 
August  21st,  defendant's  counsel  filed  the  petition  required  by  the 
judiciary  act,  except  that  it  did  not  conform  thereto  in  two  partic- 
ulars. On  the  21st  or  22d  of  August,  notice  of  appearance  for  the 
purposes  of  the  motion  to  remove  was  served,  and  the  defendant's 
appearance  was,  by  plaintiff's  attorneys,  caused  to  be  entered  as  of 
August  22.    The  motion  to  remove  was  denied  by  reason  of  a  defect 


\ 


\ 
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of  the  petition^  with  leave  to  renew,  and  the  motion  was  renewed 
upon  an  amended  petition,  and  again  denied.  From  the  order 
denying  it  this  appeal  was  taken. 

MuLLiK,  P.  J.,  "  By  the  twelfth  section  of  the  judiciary  act,  the 
defendant's  appearance  in  the  action  must  he  entered  at  the  same 
time  that  the  petition  is  filed,  they  must  he  concurrent  acts,  and  if 
they  are  not  done  concurrently,  the  defendant  is  not  entitled  to  an 
order  of  removal  Conkling's  Tr.  476 ;  Redmond  v.  Russelly  12 
Johns*  153. 

If  serving  notice  of  retainer  is  equivalent  to  the  entry  of  appear- 
ance, it  was  not  served  until  the  22d,  the  next  day  after  the  petition 
was  filed.  If  the  actual  entry  of  an  appearance  was  essential,  it 
was  not  entered  until  the  22d,  and  was  too  late  to  he  in  compliance 
with  the  statute.    The  order  of  the  special  term  must  be  affirmed, 

with  110  costs." 

Order  affirmed. 


FABBA.B  et  al,  V.  Phekix  Insubakce  Cohpaky,  appellant. 

■ 

Appeal  by  defendant  from  a  judgment  entered  on  a  report  of  a 
referee  in  favor  of  plaintiffs. 

The  action  was  brought  by  Chilion  M.  Farrar  and  John  Trefts, 
against  The  Phenix  Insurance  Company  of  Brooklyn,  to  recover  for 
materials  furnished  and  work  done  by  plaintiff  in  repairing  a  steam 
boiler.  Workmen  who  had  assisted  in  making  the  repairs  testified 
that  it  was  well  done.  On  the  part  of  the  defense,  it  was  shown 
that  the  first  time  the  boiler  was  used,  after  repairs,  it  leaked,  but 
some  of  the  witnesses  attributed  the  leaking  to  the  failure  of  defend- 
ant to  keep  enough  water  in  the  boiler.  The  referee  before  whom 
the  cause  was  tried,  having  found  for  the  plaintiff  on  the  evidence, 
the  general  term  refused  to  disturb  the  finding. 

Thad.  C.  Davis,  for  appellant. 

WiUtams  £  Potter,  for  respondent 

MULLIN,  P.  J. 

Judgment  affirmed. 


790  ADDENDA, 


HusE  et  al^  appellants,  y.  Ouyot  et  al, 

PayfMmt  by  a  debtor  of  hi$  debt  to  theriff  on  eoBecution  againet  creditor — Part- 

norehip  — proof  of  joint  liabUiity, 

One  Tolontarilj  paying,  under  eection  293  of  the  Code,  a  debt  owing  by  him  to 
another,  upon  an  execution  in  the  hands  of  the  sheriff  against  his  creditor, 
will  not  be  allowed  to  have  the  benefit  of  soeh  payment  as  against  a  prior 
assignee  of  the  demand  in  good  faith. 

A  recovery  cannot  be  had  against  defendants  sued  as  partners  without  proof 
of  a  joint  liability. 

Appeal  from  the  judgment  of  the  county  court  of  Jefferson 
county  reversing  a  justice's  judgment  The  plaintiffs,  Frederick 
Huse  and  George  Huse^  under  the  name  of  "  Huse  Brothers/'  sued 
the  defendants,  Minor  Guyot,  Edward  G.  Short,  Mary  A,  Rali- 
Bon  and  William  S.  Bulison,  as  copartners  under  the  name  of  the 
"Guyot  Coupling  Company,"  to  recover  a  deht  due  from  the  defend- 
ants, to  one  Orlando  Robinson,  for  work,  and  formally  assigned  to 
OQe  of  the  plaintiffs  for  the  benefit  of  both.  Two  of  the  defend- 
ants appeared  and  put  in  an  answer  denying  all  the  allegations  of 
the  complaint;  secondly,  alleging  that  the  claim  was  paid,  and 
satisfied;  and  lastly,  that  before  the  defendants  had  notice  of  the 
transfer  they  paid  the  sheriff  %^1  on  an  execution  he  had  against 
said  Robinson,  in  favor  of  Babcock  &  Clark,  plaintiffs  therein,  and 
took  his  receipt  therefor. 

The  jury  returned  a  verdict  for  this  $41,  disallowing  the  payment 
to  the  sheriff.  The  county  court  reversed  the  judgment  entered 
upon  the  verdict,  for  the  reason  that  there  was  no  legal  proof  of  the 
partnership  of  the  defendants,  and  for  the  error  of  the  justice  in 
receiving  evidence  objected  to,  tending  to  prove  the  partnership 


H.  J,  Welsh,  for  appellants. 
FuUon  (&  Kilby,  for  respondents. 
Morgan,  J. 

(In  part)  "  The  judgment  was  clearly  right  upon  the  merits,  if 
the  jury  believed  that  the  plaintiffs  became  assignees  of  the  demand 
in  good  faith  before  the  defendant  paid  it  to  the  sheriff,  whether  the 
defendant  had  notice  of  the  assignment  or  not. 

They  paid  it  voluntarily,   Grovbr,  J.,  in  Baker  v.  Kentvorthy,  41 
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N.  Y.  21 9,  and  will  not  be  allowed  to  have  the  benefit  of  it  as  against 
a  prior  assignee  in  good  faith.  Robinson  y.  Weeks,  6  How.  161.'' 
The  remainder  of  the  opinion  is  devoted  to  a  consideration  of  the 
evidence  and^  the  objections  raised  thereupon,  and  the  court  held, 
that  the  joint  liability  of  defendants  was  not  established.  The 
judgment  of  the  county  court  was  affirmed. 

Judgment  affirmed. 


FisEy  administratrix,  ei  dl.  y.  Fise,  appellant 

Appeal  from  an  order  denying  a  motion  for  a  new  trial  and  from 
a  judgment  upon  a  verdict  for  plaintiffl  The  action  was  brought 
by  Charlotte  A.  Fisk  and  Elijah  Gray,  as  administratrix  and  admin- 
istrator of  the  estate  of  Thomas  J.  Fisk,  deceased,  against  Henry  0. 
Fisk,  upon  a  due  bill  made  by  defendant  in  favor  of  plaintifb' 
intestate. 

George  F,  Danfortk,  for  appellant. 

W.  F.  Cogswell,  for  respondents. 

MULLIK,  P.  J. 

The  judgment  was  affirmed  on  the  groui:|d  that  the  verdict  of  the 
jury  on  conflicting  evidence  would  not  be  interfered  with. 

Judgment  affirmed. 


Beabd  y.  Hale,  appellant 
WUnen  —  impeachment  of. 

In  an  action  on  a  promissory  note  where  the  defense  is  nsary,  it  is  inadmiasi- 
ble  to  ask  the  defendant,  for  the  purpose  of  impairing^  his  credibilitj, 
whether  he  had  set  up  usury  in  other  suits.  Pooler  y.  Ourtiss,  ante,  page 
228,  followed. 

As  to  the  credibilitj  of  a  witness  sought  to  be  impeached,  after  showing  bj  a 
sustaining  witness  his  general  good  character,  the  question  may  be  properly 
asked,  "  Were  he  a  witness  and  you  a  juror,  would  you  belieye  him  under 
oath  7  *'  So  it  is  admissible  after  a  witness  has  testified  that  he  knew  hia 
reputation  in  the  neighborhood,  to  ask  the  question,  "  From  what  you  know 
of  his  general  reputation,  would  you  believe  him  under  oath  t " 
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The  inquiry  as  to  the  reputation  of  a  witneBS  sought  to  be  impeached  must 
be  confined  to  the  neighborhood  in  which  he  lives.  And  a  question  in  the 
fonn,  "  Do  70a  know  his  reputation  among  his  acquaintances  ?  "  or  "  Do  you 
know  his  reputation  among  the  people  of  the  village  and  vicinitj  ?  "  is  inad- 
missible. * 

Where  the  parties  are  limited  to  six  witnesses  on  each  side,  in  respect  to  the 
credibilitj  of  a  witness  sought  to  be  impeached,  neither  party  has  a  right  to 
call  other  witnesses  in  place  of  those  who  have  testifiied  that  they  had  not 
the  means  of  knowing  the  character  of  the  witness  sought  to  be  impeached. 

Appeal  by  defendant  from  a  judgment  on  the  report  of  a  referee 
in  favor  of  plaintiff. 

The  action  was  brought  by  Huntington  Beard  against  Mark  Hale, 
upon  several  promissory  notes.  The  defense  was  payment  and  usury 
upon  two  of  said  notes. 

Lyman  <&  JameSy  for  appellant. 
L.  C.  Gardner,  for  respondent 

MULLIK,  P.  J. 

The  point  passed  upon  in  this  case  of  most  importance  is 
similar  to  that  passed  upon  in  Pooler  y.  Ouriiss,  antSy  p.  228^  in 
regard  to  evidence  of  the  witness  previously  taking  usury  in  the 
former  case,  and  previously  setting  up  the  defense  of  usury  in  this 
case.    The  opinion  states : 

^'In  this  case  the  question  was  put  to  the  defendant  whether  he 
had  in  other  cases  put  in  the  defense  of  usury  not  for  the  purpose  of 
proving  that  usury  was  not  paid,  as  alleged  by  him,  for  it  could  not 
have  such  operation,  but  for  the  purpose  of  affecting  his  character 
and  credit,  and  to  induce  the  jury  to  believe  that  a  person  who 
would  put  in  the  defense  of  usury  was  unworthy  of  credit. 

It  surely  cannot  be  the  law  that  a  jury  may  be  instructed  that 
defending  one's  self  against  actions  on  usurious  contracts  may  be 
considered  by  them  as  disreputable,  and  impair  the  credit  of  the 
person  who  puts  in  such  a  defense.  If  this  evidence  was  admissi- 
ble for  any  purpose,  it  seems  to  me  it  was  competent  for  the  defend- 
ant's counsel  to  ask  the  witness  whether  plaintiff  had  not,  in  one  of 
the  cases  in  which  he  had  pleaded  usury,  admitted  that  he  had  taken 
usury.  A  better  illustration  of  the  mischief  that  would  result  fi'om 
allowing  such  evidence  to  be  given  could  not  readily  be  imagined. 
If  the  plaintiff  admitted  the  usury  in  one  case,  the  court  might  very 
well  conclude  he  was  guilty  of  taking  it  in  the  case  before  him,  and 
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that  the  credit  of  the  witness,  instead  of  being  impaired,  was  actu- 
ally strengthened.    Such  evidence  cannot  be  competent.^' 
The  other  matters  passed  upon  appear  in  the  head-note. 

Judgment  reversed  and  new  trial  ordered. 


People  ex  reh  Tarb  et  ah  y.  Weayeb,  commissioner,  etc. 

CertwraH  to  CommistUmer  of  Eighways. 

A  oommisflioner  of  highwajs  made  an  order  denying  an  application  for  a  road. 
An  appeal  was  taken,  and  referees  were  appointed,  who  reversed  tlie  order 
of  the  oommissioner  and  laid  oat  the  road.  A  certiorari  was  then  issaed, 
directed  to  the  commissioner  only,  to  review  the  proceedings  had  before  him 
previous  to  the  appeal,  on  the  ground  that  he  had  no  jurisdiction,  because 
one  of  the  persons  who  signed  the  certificate  required  bj  the  statute  (1  R.  S. 
514,  g  58)  was  not  a  freeholder.  Held,  that  the  writ  brought  up  for  review 
nothing  except  the  proceedings  of  the  oommissioner,  that  ;the  question 
whether  he  acted  without  having  acquired  jurisdiction  was  not  properly 
before  the  court. 

HM,  also,  that  the  order  of  the  commissioner  having  been  regularly  reversed, 
it  had  ceased  to  have  any  force  or  effect.  That  the  question  whether  he 
acquired  jurisdiction  to  make  the  order  was  no  longer  material  except  as  it 
affected  the  question  of  the  jurisdiction  of  the  referees,  which  could  not  be 
determined  in  a  proceeding  to  which  they  were  not  parties. 

Oertiobari  to  review  the  decision  of  the  respondent,  as  commis- 
sioner of  highways,  refusing  to  lay  out  a  highway. 

J.  0,  Record^  for  the  relator. 

Julius  A.  Parsons,  for  respondent. 

OiLBEBT,  J. 

The  head-note  states  all  that  is  important  in  the  opinion. 

Certiorari  quashed. 
Vol.  Ill,  N.  T.  Rep.  — 100 
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Murphy,  appellant,  y.  Simmons. 

Cotts  on  appeal  to  county  court. 

Defendant  appealed  to  the  county  coart  from  a  judgment  rendered  bj  a  justice 
of  the  peace  for  $47.25,  stating  in  his  notice  of  appeal,  that  "  the  judgment 
should  have  been  more  favorable  to  him,  in  that  it  should  have  been  "  for 
four  different  amounts  specified.  The  plaintiff  made  no  offer  to  modifj  the 
judgment  of  the  justice.  In  the  county  court  the  plaintiff  recovered  $25 
damages  onl j.  SM,  that  the  plaintiff  was  entitled  to  oosts*  and  to  have  the 
amount  thereof,  as  taxed  bj  the  clerk,  inserted  in  the  judgment. 

HM,  also,  that  the  cases  of  Putnam  v.  Meath,  41  How.  262,  and  Wadley  v. 
Davis,  43  id.  82,  were  decisive  of  the  question,  and  that  a  correct  interpreta- 
tion of  section  871  of  the' Code  was  given  therein.  "  Such  interpretation  haa 
received  the  sanction  of  the  court  of  appeals  in  TounghauM  v.  Fvngar,  47 
N.  Y.  99,  and  indirectly  of  the  general  term  of  this  court  in  the  third  depart- 
ment in  43  How.  259." 

A.  O.  8.  AUiSy  for  appellant 

Orai/y  Warren  and  CosteUOy  for  respondent. 

Gilbert,  J. 

The  head-note  gives  the  only  point  in  the  opinion* 

Order  reversed. 


People  ex  rel  Sxjttok  et  ah  v.  Franklin. 

Railro€id  aid  bandi  —  Evidence — taxpayer'e  Thame  signed  by  another  ^^signO' 

ture  by  initials. 

The  name  of  a  tax  payer  was  signed  by  another  person  to  a  petition  for  bond- 
ing a  town  in  aid  of  a  railroad.  IlekL,  that  the  presence  of  the  tax  payer  at 
the  signing  must  be  proved  affirmatively  in  the  proceedings  to  bond,  it  can- 
not be  inferred.    People  v.  Smith,  45  N.  Y.  772. 

Thirty  persons  signed  initials  instead  of  their  given  names  to  the  petition. 
Held,  they  could  not  be  counted  in  estimating  the  number  who  consented  to 
bonding,  no  proof  being  given  that  they  were  the  persons  whose  names 
were  upon  the  assessment  roll. 

Certiorari  to  review  proceedings  before  a  county  judge  to  bond 
the  town  of  Romulus,  Seneca  county. 

MULLIN,  P.  J. 

The  head-note  gives  the  material  points  passed  upon  in  the 

opinion. 

Decision  of  county  judge  reversed. 
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TJhfbevillb  et  al  y.  Kesleb. 

Be-argnment  of  cause  decided  at  the  October  tenn,  1873,  and 
reported  in  1  N.  Y.  Sup.  486,  and  motion  by  plaintiffs  to  modify 
order  of  reference. 

A.  Thorn,  for  plaintiffs. 

* 

W,  H.  Oumey^  for  defendant 

E.  Dabwin  Smith,  J. 

The  opinion  holds  that  the  order  granted  at  the  October  term 
should  be  modified  so  that  the  referee  be  directed  to  take  an  account 
of  the  rents  and  profits  of  the  premises  of  which  plaintiff  was 
dispossessed,  since  defendant  took  possession,  on  the  ground  that 
defendants  have  been  in  possession  since  the  litigation  commenced, 
which  point  was  not  considered  by  the  court  in  the  former  argument. 

Ordered  accordingly. 


MiLLEB  y.  WiNGHELL,  appellant 

Vendor  and  vendee — purchaee  eubfeet  to  incumbrances — rights  ofpurehasor 
as  to  agreement  made  by  vendor  mth  holder  of  incumbrances. 

The  plaintiff  purchaaed  of  P.  two  lots,  on  which  there  were  three  mortgages, 
two  held  by  a  bank,  amoantl'ng  to  $300,  and  another,  for  $797,  held  by  the 
defendant.  The  plaintiff  received  a  warranty  deed  of  the  lots,  sabject  to 
the  mortgage  of  $707.  The  defendant,  upon  taking  the  mortgage,  advanced 
to  P.  only  $497  upon  it,  agreeing  to  take  up  and  cancel  the  bank  mortgages 
to  make  ap  the  balance.  The  plaintiff  paid  the  interest  apon  all  the  mort- 
gages for  two  years.  Heldf  that  he  could  not  maintain  an  action  brought  to 
compel  the  defendant  to  satisfy  the  bank  mortgages,  or  to  indorse  the  amount 
of  them  on  his  own  mortgage,  nor  could  he  recover  back  the  interest  he 
had  paid  on  the  bank  mortgages ;  that  although  P.  might  have  a  right  to 
call  upon  the  defendant  to  perform  his  agreement  to  discharge  the  bank 
mortgages,  or,  in  case  of  his  refusal,  to  recover  the  full  amount  in  damages, 
that  right  did  not  pass  to  the  plaintiff  under  the  covenant  of  warranty  in 
his  deed. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee  in 
faYor  of  plaintiff.  The  action  was  brought  by  Butger  B.  Miller, 
against  Hayilla  Winchell,  to  compel  defendant,  who  held  a  mort- 
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gage  on  real  estate  purchased  by  plaintiff  of  one  Parr,  to  indorse 
upon  such  mortgage  the  amount  of  other  mortgages  held  by  another 
party,  or  to  satisfy  such  last-named  mortgages.  Parr  conveyed  the 
premises  by  warranty  deed  to  plaintiff,  subject  to  a  mortgage  of 
1797,  held  by  defendant  There  were  also  two  other  mortgages, 
amounting  to  $300,  on  the  premises,  held  by  a  bank.  Plaintiff  in 
the  complaint  alleged  that  at  the  time  the  mortgage  was  given  by 
Parr  to  defendant,  defendant  advanced  only  1497,  and  agreed  to 
take  up  and  cancel  the  bank  mortgages.  This  agreement  was 
denied  by  defendant,  who  alleged  that  he  advanced  the  whole 
amount.  The  referee  found  the  agreement  as  claimed  by  plaintiff, 
and  ordered  judgment  for  the  plaintiff,  and  among  other  things, 
that  the  defendant's  mortgage  stand  as  security  for  1497,  and  as 
given  for  that  sum  and  no  more. 

Joseph  Benedict^  for  appellant 

Rutger  B.  Miller,  Jr.,  respondent  in  person. 

MOROAK,  J. 

The  point  upon  which  the  judgment  was  reversed  is  stated  in  the 
head-note,  and  it  is  believed  unnecessary  to  publish  the  opinion 
in  full. 

Judgment  reversed  and  new  trial  granted. 


EoGLER,  plaintiff  in  error,  v.  People. 

Criminal  law — now  trial  on  the  merits — verdict — opinions  of  witnesses — provo- 
cation, 

A  new  trial  cannot  be  granted  in  a  criminal  case  in  this  State  on  the  merits  hj 
an  appellate  ooart,  except  in  certain  cases  where  the  power  to  do  so  is  con- 
ferred by  statute.  People  v.  TlMmpson,  41  N.  Y.  1.  If  there  was  evidence 
sufficient  to  submit  the  question  of  the  prisoner's  guilt  to  the  jurj,  their 
verdict,  upon  the  evidence,  is  not  open  to  review  upon  the  merits. 

Where,  upon  a  trial  for  murder,  no  question  was  made  which  could  render  it 
material  whether  the  deceased  died  of  a  wound  in  the  heart,  or  of  another, 
in  a  different  place,  inflicted  bj  the  prisoner  at  the  same  time  and  with  the 
same  weapon :  Held,  that  it  was  not  erroneous  to  allow  the  physician  who 
made  the  post-mortem  examination  to  give  his  opinion  that  the  wound  in  the 
heart  caused  the  death.  Beai  v.  People,  55  Barb.  553.  If  it  was  error  it 
would  furnish  no  ground  for  a  reversal  of  the  judgment.  People  v.  OoneaUs, 
85  N.  Y.  49 ;  People  v.  White,  55  Barb.  606 ;  8hoHw  v.  People,  2  N.  Y.  193. 
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The  provocation  under  which  the  prisoner  acted  mast  he  judged  of  bjthe 
res  gesta;  and,  as  a  general  rule,  the  evidence  must  be  confined  to  the  facts 
and  circumstances  attending  the  transaction. 

Even  if  it  be  competent  to  permit  the  former  school  teacher  of  the  person 
killed  to  state  the  facts  in  respect  to  her  conduct  while  at  school,  it  is  not 
error  to  exclude  his  opinion  as  to  her  violent  and  aggressive  temper. 

Ebrob  to  the  Cayuga  oyer  and  terminer  to  review  the  trial  of 
Charles  Eggler  convicted  of  mnrder  in  the  first  degree  for  killing 
Etta  Conklin  in  Locke  in  said  county. 

E,  D.  Jackson  and  M.  Ooodrich,  for  plaintiff  in  error. 

8.  E.  Payne,  district  attorney,  for  the  people. 

'  Morgan,  J. 

The  points  passed  upon  in  the  opinion  are  stated  in  the  head-note, 
and  a  publication  of  the  opinion  at  length  is  not  belieyed  necessary. 


OouLD,  appellant,  y.  Village  op  PHcsiq^ix. 

Debtor  and  creditor — paffment  of  another^  $  debt  without  hie  requeet  or  recognition 

— Privity  of  contract. 

The  plaintifT  being  president  of  a  village,  and  acting  in  its  behalf,  employed 
M.  to  do  certain  work  on  the  highway,  for  which  the  village  was  liable  to 
pay.  M.  sued  the  plantifffor  the  work  done,  and  a  judgment  by  default 
being  obtained  against  the  plaintifE  he  paid  it  and  brought  his  action  against 
the  village  to  recover  back  the  amount.  Held,  that  there  was  no  privity  of 
contract  between  the  plaintiff  and  the  village,  and  that  the  payment  made 
to  M.  by  the  plaintiff,  not  having  been  made  at  the  request  of  the  village,  or 
subsequently  recognized  by  it,  gave  the  plaintiff  no  right  of  action  against 
the  village.  No  one  can  make  himself  creditor  of  another  by  paying  his 
debt  without  his  request,  or  subsequent  recognition  of  the  act.  Stokes  v. 
Lewis,  1  T.  R.  20 ;  Taylor  v.  Baldwin,  10  Barb.  626 ;  Ingraham  v.  Gilbert,  20 
id.  161. 

Appeal  from  a  judgment  of  the  county  court  of  Oswego  county, 
reyersing  a  judgment  rendered  in  a  justice's  court  in  fayor  of  the 
plaintiff.    The  facts  are  sufficiently  stated  in  the  head-note. 

C.  W,  Avery,  for  appellant 

S.  C.  Huniington,  for  respondent. 

GiLBSBT^  J.y  deliyered  the  opinion  of  the  court 

Judgment  affirmed. 
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Pboplb  ex  rd.  Tuokbb  v.  Phillips  $t  at 

Oebtiorari  to  review  the  proceedings  of  the  clerk  of  Orleans 
connty,  and  the  assessors  and  railroad  commissioners  of  the  town  of 
Kendall  in  said  town  in  aid  of  the  Lake  Ontario  Shore  fiailroad. 

MULLIK,  P.  J. 

The  only  material  points  in  this  case  were  those  involred  in 
People  ez  reh  Aiken  v.  Morgan,  1  N.  Y.  Sap.  101^  the  holdings  in 
which  case  are  followed. 


Smith  v.  Kandall^  executor,  appellant 

Efoidence  —  memorandum  —  eounter-dcMn — »er9iee». 

Where  a  witness,  upon  looking  at  a  memorandam  not  made  by  him  of  certain 
items  of  account,  was  able  to  remember  and  testify  to  the  sale  of  the  items 
mentioned  independent  of  the  memorandum  ;  held,  that  the  witness  might 
refresh  his  memory  in  that  manner,  but  could  not  depend  upon  the  memo- 
randum for  either  quantity  or  price  of  the  articles  sold. 

In  an  action  against  an  executor  upon  contract  services  by  defendant's  testator 
in  aiding  plaintifif  to  procure  a  writ  of  habeas  corpus  for  his  (plaintifTs) 
release  from  confinement  at  his  request,  heid  allowable  as  a  counter-claim. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  James  J.  Smith  against  Samuel  B.  Ran- 
dall as  executor,  etc.,  of  James  Smith,  father  of  plaintiff,  for  goods 
sold  to  and  work  done  for  deceased. 

S.  S,  Morgan,  for  appellant. 

C,  D.  Prescott,  for  respondent. 

MULLIN,  P.  J. 

The  only  material  points  passed  upon  in  the  opinion  are  given 
in  the  head-note,  and  a  publication  in  full  is  not  believed  necessary. 

New  trial  ordered. 
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Lewis  y.  Yak  Gakpen,  appeUant 

Bkidenee — leUera, 

Letters  to  the  plalntifT  by  one  not  a  party  to  the  action  which  were  never  acted 
upon  or  answered  by  plaintiff,  held,  properly  excluded. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Albin  A.  Lewis  against  Gkorge  Van 
Gampen^  to  recover  for  a  quantity  of  lumber  sold  and  delivered. 

2>.  ff.  BoUes,  for  appellant 

Angel  di  Jones^  for  respondent. 

E.  Dabwik  Smith,  J. 

The  head-note  states  the  only  point  passed  upon  in  the  opinion^ 
which  holds  that  upon  the  findings  of  fact,  the  decision  of  the  ref- 
eree should  be  sustained. 

Judgment  affirmed. 


Palmer  y.  Towksend,  appellant 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  by  James  H.  Palmer 
against  Hosea  Townsend,  to  recover  for  a  balance  of  account  for 
goods,  wares  and  merchandise,  sold  and  delivered. 

/.  B.  Finchy  for  appellant 

Ansletf  di  Vredandy  for  respondent 

MULLIK,  P.  J. 

The  only  question  involved  was  one  of  fact  as  to  agency,  and  the 
court  refused  to  interfere  with  the  decision  of  the  referee  made  od 
conflicting  evidence. 

Judgment  affirmed. 
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Salteb,  administratrix,  eta,  y.  IJtic A  and  Black  BiysA  Ballboad 

OoMPAKT,  appellant 

Appeal  from  an  order  denying  motion  for  a  new  trial  after  a 
Terdict  at  the  circait  in  favor  of  plaintiff.  The  action  was  brought 
by  Elizabeth  S.  Salter  as  administratrix,  etc.,  of  Frederick  Salter, 
deceased,  to  recover  for  the  death  of  her  hnsband,  the  intestate,  from. 
defendant's  negligence. 

Janies  F,  Starbuck,  for  appellant 

FuUon  d  JSTibby  and  F.  W.  Hubbardj  for  respondent 

E.  Darwin  Smith,  J. 

The  opinion  holds  that  the  verdict  of  the  jury  should  not  be  dis- 
turbed upon  the  facts. 

Order  affirmed. 
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Abobtion  :  Bee  Etidbnob,  3.  'aob. 

Accommodation  Pafbr  :  See  Agbnct,  8. 

AocouNTiNG — acHon  to  compel — jurudietion  of  a  eovH  of  eqvity!\  A 
court  of  eqaitjhas  jurisdiction  to  compel  an  accounting  to  parties 
entitled  to  an  estate  from  those  who  have  it  under  their  oontrol,  when 
the  proper  parties  are  in  court. 

Haddow  V,  Haddow TVl 

2.  ,  When  widow  and  next  of  kin  entitled  to.^  The  widow  and  next  of 

kin  of  a  decedent  can  maintain  a  suit  in  equity  for  an  account  of  the 
estate  from  a  person  who  has  obtained  possession  thereof,  and  appro- 
priated the  moneys  and  property  belonging  thereto,  by  virtue  of  an 
appointment  as  administratrix  of  the  deceased.  lb. 

See  Amendment,  5 ;  Executors,  2 ;  Pabtnbbshif,  4. 

Account  Rendbbbd:  See  Agency,  12. 

Accumulations:  See  Will,  d, 

AoquisscBNCB :  See  Agency,  12, 14. 

Action  —  crose-cuftione —  costs  in.]  Where  cross-actions  involving  the  same 
subject-matter  had  been  both  referred  to  the  same  referee,  and  but  one 
trial  had  of  both :  held,  that  the  prevailing  party  was  entitled  to  an 
allowance  for  witnesses'  fees  in  only  one  action. 

Sandbbs  v.  Failing 64 

2. ,  Cross-suits  btU  one  cause.]   An  original  and  cross-suit  are  but  one 

cause,  and  when  they  have  been  tried  together,  but  one  judgment 
should  be  rendered  in  both,  whidh  should  embody  all  the  points  adju- 
dicated In  both  actions. 

Simpson  v.  McKay 65 

8. ,  Equitable  action  by  tax  payers  to  restrain  collection  of  tax  —  when 

not  maintainaUe.]  In  an  action  by  certain  tax  payers  of  a  town  to 
restrain  the  county  board  of  supervisors  from  levying  a  tax  for  the 
purpose  of  paying  certain  railrcMid  aid  bonds  of  the  town,  issued  under 
authority  of  certain  acts  of  the  legislature,  the  complaint  set  forth 
that  plaintiffs  were  tax  payers  ana  assessed  upon  property  in  said 
town,  but  did  not  allege  that  thev  were  liable  to  be  taxed  under  the 
legislative  acts  mentioned,  or  that  they  had  any  right  or  interest 
peculiar  to  themselves  and  not  common  to  all  the  inhabitants  of  the 
town.  Held,  that  plaintiffs  had  no  standing  in  court  to  maintun  the 
action,  and  that  their  complaint  set  forth  no  equity. 

CoMiNs  V,  SuFBUYisoRS  OF  Jbffbbbon 296 

-,  Costs  —  extra  allowance.]    Plaintiffs,  in  their  action,  sought  to  set 


aside  and  have  declared  void,  bonds  to  the  amount  of  $300,000.  The 
cause  was  twice  tried,  and  involved  great  care  and  professional  responsi- 
bility. Held,  that  an  extra  allowance  of  $700  was  properly  made  by 
the  special  term.  lb. 

5. ,  Trover — Promissory  note — rights  of  indorser  as  to  collateral  in 

possession  of  holder.]  E.,  the  third  indorser  of  a  promissory  note,  was 
sued  by  the  bank  wiiich  discounted  it,  and  during  the  trial  E.  notified 
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Action  —  Continued, 

the  bank  to  retain,  for  his  protection,  a  collateral  secaritj  which  B., 
the  second  indoraer,  had  given  the  bank.  Judgment  wan  recovered 
against  E.,  and  erecution  wis  returned  satisfied ;  but  before  the  return 
the  bank  had  assigned  the  Judgment  to  J.  S.,  together  with  the  note 
and  collateral.  I&d,  that  E.  could  not  maintain  trover  against  the 
bank  for  the  note  and  collateral.  The  remedv  of  E.  was  in  equitj 
where  the  assignee  and  other  indorsers  could  be  heard. 

Eastbblt  v.  Nat.  Exchange  Bank  of  Aububn 366 

6.  ,  CoTUinued  by  representative  of  deceased  party.]   Where,  in  an 

action  originally  brought  by  the  plaintiff's  testator,  and  continued 
in  the  name  of  the  plaintiff  as  executrix,  there  was  no  allegation,  in 
the  pleadings,  that  the  plaintiff's  testator  was  dead,  and  no  proof  of  it 
on  the  trial ;  held,  that  the  fact  that  the  court  had,  on  suggestion  of 
the  testator's  death,  ordered  the  action  to  be  revived  in  the  name  of 
the  plaintiff  as  executrix,  was  an  answer  to  the  objection. 

ISHAM  «.  Davison 745 

See  Cbbditob'b  Suit  ;  Ejectment  ;  Mabried  Women,  1 ;  Pabties,  1,2, 3 : 
Practice,  1, 10 ;  Supebvisob  ;  Undebtaking,  2. 

Adoption:  /Sm  Bailment, 2. 

Adyancbs  :  See  Consignob  and  Consignee. 

Advbbse  PoBSEsaiON  —  No  objection  to  official  sale.]  The  objection  of 
adverse  possession  held  not  applicable  to  a  deed  executed  hj  the  comp- 
troller of  the  State  upon  a  tax  sale  in  pursuance  of  law. 

Baldwin  v.  Rtan 251 

See  Statute  of  Limitations. 

Adyebsb  Useb  :  See  Highways,  1. 

Advice  of  Counsel  :  See  Highways,  2. 

Affidavit  :  See  Evidence,  4, 5, 6 ;  Pbactice,  2 ;  Waivbb,  8. 

Agency  —  implied  authority  of  general  agent.]  B.  was  general  agent  of  his 
wife  in  carrying  on  the  painting  business.  In  her  name  he  leased  for 
one  year  certain  premises  which  were  used  in  the  painting  business. 
To  this  lease  his  wife  assented,  and  the  rent  was  paid  by  checks 
signed  with  her  name  and  by  her  authority.  Hdd,  that  a  renewal  of 
the  lease  for  another  year  by  the  husband,  even  though  made  without 
the  authority  or  consent  of  the  wife,  the  lessor  having  no  notice  thereof, 
would  render  her  liable  for  the  rent. 

DiLLAYE  V.  Beer 218 

2.  '-'^—.acceptance  of  HU  by  agent — authority  of  agent.]  L.  P.  was  the 
general  agent  of  the  defendant  in  carrying  on  his  business,  and  as 
such,  had  authority  to  bind  him  by  making  acceptances  under  the 
signature  of  "  L.  F.,  agent."  Held,  that  an  acceptance,  in  that  form, 
in  the  usual  course  of  the  defendant's  business,  of  a  draft  drawn  upon 
L.  F.  as  "  agent,"  by  a  third  person,  was  binding  upon  the  defendant. 

Weeks  v.  Fox 354 

8. ,  Duty  of   holder   to   make   inquiry  —  accommodation  paper. ^ 

Held,  also,  (1)  that  the  notice  arising  from  the  signature  *'L.F., 
affent,"  imposed  no  further  obligation  upon  the  holder  than  that 
of  inquiring  whether  L.  F.  had  authority  to  bind  the  defendant  bj 
signing  bills  in  that  way ;  (2)  that  the  'presumption  was  that  he  did 
make  the  inquiry,  and  ascertained  the  actual  authority  to  be  a  geneial 
one  to  sign  bills ;  and  (3)  that  he  was  not  bound  to  ascertain  what  was 
the  consideration  of  the  bill,  or  for  what  purpose  the  bill  was  made. 
Held,  also,  that  it  made  no  difference  whether  the  draft  was  or  was 
not  made  for  the  accommodation  of  the  drawer,  provided  the  agent 
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was  authorized  by  the  defendant,  generally,  to  make  bills  like  the  one 
in  suit,  and  the  plaintiff  was  a  bona  fide  holder.  lb. 


4. ,  RcUifleation  of  unautKoriud  act  —  Evidence — deda/rations  of 

agent.]  The  husband  of  defendant,  claiming  to  act  as  her  agent,  and 
without  authority,  purchased  personal  property  of  plaintiff.  Defendant 
gaye  her  note  for  the  price,  and  mortgaged  the  property  to  plaintiff  to 
secure  the  balance  unpaid  thereon,  and  also  mortgaged  it  to  another 
person.  Held,  that,  although  the  husband  had  no  authority  to  pur- 
chase, defendant's  subsequent  acts  amounted  to  a  ratification  of  what 
he  had  done,  and  she  was  liable  for  the  purchase  price  of  the  property. 
Held,  also,  that  by  reason  of  such  ratification,  the  representations  of 
the  husbajid,  made  at  the  time  of  the  purchase  were  admissible  on 
behalf  of  plaintiff.  i 

FowLSB  V.  Tbtjll 532  ; 

5. ,  ratification  of  acts  of  another  —  notice.]    Defendant  allowed  R.  I 

to  act  for  him  as  agent  for  a  long  time,  and  sanctioned  what  he  had 
done,  and  conduct^  himself  as  if  he  was  the  real  party  in  interest. 
Held,  that  defendant,  eyen  though  he  had  no  beneficial  interest  in  R.'s 
transactions,  could  not  relieye  nimself  from  liability  for  future  pur- 
chases by  R.  under  the  same  circumstances,  without  notice  to  the 
parties  with  whom  he  had  been  dealing. 

KiBRBT.AKK  V.  SCHOONICAKEB 5d4 

6, ,  presumption  of  authority  to  receive  ^payment  from  possession  of 

promissory  note — unaut/iorized  acts  —  raiification  of,]  i.,  who  held 
a  note  against  D.,  went  to  Scotland  to  reside  and  left  the  note  with 
R.,  for  safe-keeping.  Two  payments  were  made  by  D.  to  R.  upon  this 
note,  which  were  forwarded  to  J.  R.  died,  and  his  son  W.  took 
possession  of  the  note.  Afterward  J.  wrote  to  W.  that  he  had  written 
to  D.  to  make  up  the  interest  on  the  note  and  forward  it,  and  author- 
ized W.  to  giye  a  receipt  for  the  amount,  and  directed  W.  to  retain 
the  note  until  further  directions.  Some  years  after,  in  reply  to  a 
request  from  D.,  J.  gave  him  further  time  for  payment,  asking  him  to 
remit  a  due  bill  for  the  amount.  J.  informed  W.  what  he  had  done, 
and  requested  him  to  still  keep  the  note.  Two  years  after,  in  1869, 
D.  made  a  payment  to  W.,  which  was  indorsed  by  W.  upon  the  note. 
W.,  by  letter,  notified  J.  of  this  payment,  but  receiyed  no  answer  to 
the  letter.  After  this,  W.  receiyed  other  payments  from  D.  and  his 
executors,  which  were  indorsed  upon  the  note,  but  no  notice  thereof 
^yen  to  J.  In  1872,  J.,  in  answer  to  another  letter  from  W.,  wrote 
uiat  he  was  haying  prepared  documents  to  enable  W.  to  collect  the 
note,  and  stated  the  amount  to  be  after  the  sum  "  paid  to  you,"  in  1869, 
$4,112,  and  interest.  HeM,  (1)  that  W.  had  no  authority  to  receiye 
payments  on  the  note ;  (2)  that  the  possession  of  the  note  by  him  under 
the  circumstances  justified  no  inference  of  authority  to  receiye  pay- 
ment ;  (3)  that  J.  by  remaining  silent  after  receiyinf  notice  of  the 
payment  and  by  his  acknowled^ent  to  W.,  acquiesced  in  and  ratified 
W.'s  act  in  receiying  payment  in  1869  ;  and  (4)  that  the  sanction  of 
that  payment  justified  D.  and  his  executors  in  belie ying  that  W.  had 
authority  to  receiye  the  subsequent  payments. 

W ABDBOP  «.  DUNLOP 581 

7.  ,  lease  to  agent  — tohen  principal  not  bound  by — use  and  occupa- 
tion.] Plaintiffs  entered  into  an  agreement  under  seal  with  S.,  whereby 
they  leased  to  him  certain  premises.  In  the  lease  S.  was  described  as 
the  general  agent  of  defendants ;  but  the  lease  was  executed  in  his 
indiyiduid  name.  S.  occupied  the  premises,  in  transacting  defendants' 
business,  from  Noyember,  1860,  to  April,  18(31,  when  he  was  remoyed 
from  his  agency  by  defendants,  and  a  successor  was  appointed.  The 
new  agent  occupied  the  premises  until  February,  1862.    S.  paid  the 
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rent  up  to  Maj  1,  1861.  In  an  action  against  defendants  for  the 
rent  remaining  unpaid,,  held,  that  the  lease  was  not  binding  upon 
defendants ;  and  if  the  action  could  be  maintained  "  it  must  be  upon 
the  theory  that  when  the  lessee  ¥ras  removed  he  abandoned  the 
possession  of  the  premises,  with  the  understanding  that  they  should 
afterward  be  occupied  by  defendants ;  tliat  they  should  protect  liim 
from  liability  for  the  rent  by  paying  it  themselves,  and  tliat  they 
accepted  and  occupied  the  premises  hy  his  successor,  as  their  agents 
upon  those  terms." 

KiBBSTBD  V.  Ob.  Aia>  Alex.  R.  R.  Go 602 

8.  ,  eale  of  goods  by  broker — tohen  principal  not  boutid  hy  a^  of 

agent  —  Notice — vhen  receipt  u.1  A  broker  asked  plaintiff  to  sell 
certain  goods  to  defendant  on  credit.  Plaintiff  consented  to  do  so  and 
delivered  to  the  broker  an  invoice  in  which  it  was  stated  that  the  goods 
were  sold  by  plaintiff  to  defendant,  and  a  receipt  to  be  taken  by  plain- 
tiff's carman  from  defendant,  in  which  it  was  stated  that  the  goods 
were  received  from  plaintiff.  The  goods  were  delivered  by  plaintiff's 
carman  at  defendant's  store,  and  the  receipt  signed  by  defendant's 
clerk  in  charge  of  the  store.  The  broker  was  present  when  the  goods 
were  delivered  and  professed  to  deliver  them  himself,  and  after^ 
ward  collected  pay  for  them  from  defendant.  Hdd,  (1)  that  the 
statement  in  the  receipt  that  the  goods  were  from  plaintiff  was  notice 
of  that  fact  to  defendant ;  (2)  that  a  neglect  of  defendant's  clerk  to 
read  the  receipt  did  not  excuse  defendant  from  the  consequences  of 
such  notice  ;  and  (8)  that  plaintiff's  delivery  of  the  invoice  and  receipt 
to  the  broker  divested  plaintiff  of  none  of  his  rights  as  to  the  prop- 
erty or  its  price. 

Ba88£TT  «.  Ledereb 671 

9. ,  Evidence  —  eharaeier.]    Evidence  on  behalf  of  defendant  that 

the  character  of  the  broker  for  honesty  and  fair  dealing  was  good  ; 
?ield,  inadmissible  in  this  case.  lb. 

10. ,  payment.]    The  complaint  alleged  that  defendant  had  not  paid 

plaintin  for  the  goods  sold  and  was  indebted  in  the  amount  claimed. 
The  answer  was  a  general  denial.  Held,  that  evidence  that  defendant 
had  paid  the  broker  was  inadmissible.  lb. 

11.  — ,  Sale  hy  agent  in  fraud  of  principal — motive.']    The  court  vras 

asked  to  charge  that  if  defendants  believed,  at  the  time  of  making 
it,  that  such  sale  was  for  the  best  interests  of  plaintiff,  he  could  not 
recover.  The  justice  answered  that  the  proposition  was  in  the  main 
true,  but  added  that  if  the  motive  which  operated  upon  defendants 
was  not  an  honest  discharge  of  their  duty  ^ward  plaintiff,  but  was 
the  consideration  of  obtaining  a  sum  of  money  to  themselves,  and  that 
was  their  object  in  selling,  the  action  could  be  sustained.  Hdd,  no 
error. 

Pbicb  v.  Keyes 720 

12. ,  Acquiescence — account  rendered.]      The    justice    refused    to 

charge  that  plaintiff  had  so  lonff  acquiesced  in  the  transaction  before 
bringing  this  suit  that  he  should  be  precluded  from  bringing  it  and 
be  held  to  have  acquiesced  in  what  the  defendants  had  done,  and 
charged  that  the  action  was  maintainable  at  any  time,  and  plaintiff 
could  not  be  held  to  have  acquiesced  so  as  to  prevent  the  remedy  the 
law  would  give  him.  The  justice  held  also  tnat  the  plaintiffs  delay 
after  the  receipt  of  an  account  current  and  knowledge  of  the  sale  was 
not  an  acquiescence,  and  that  the  rule  concluding  a  principal  as  to  the 
correctness  of  an  account  rendered  was  not  applicable  unless  plaintiff 
knew  it  in  time  to  prevent  its  consummation  and  the  divesting  of  his 
legal  title.    Heldt  no  error.  lb. 
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18. ,  Damages,]    The  sale  was  made  June  80, 1858.    Held,  that  it 

was  not  error  to  allow  the  jory  to  regulate  the  amount  of  their  veF> 
diet  according  to  the  yalue  of  the  propertj  during  the  residue  of  that 
year.  lb. 

14.  ,  RatiflcaHon.']    It  did  not  appear  that  plaintiff  approved  of  the 

act  of  defendants  in  selling  the  property,  or  of  the  acts  of  the  pur-  • 
chasers  in  appropriating  a  part  of  the  proceeds  to  the  payment  of  his 
debts,  and  derived  no  benefit  from  those  acts  in  an^  other  way  and  had 
no  information  as  to  what  had  been  done  to  his  prejudice.  Held, 
that  he  could  not  be  considered  to  have  ratified  the  acts.  One  who 
wrongfully  disposes  of  another's  property  cannot  discharge  himself 
from  liability  by  applying  the  proceeds  to  pay  the  owner's  debts  with- 
out his  authority,  lb. 

See  Bailment,  2 ;  Common  Carriebs,  2 ;  Eyidbncb,  17,  88,  40, 42 ;  In- 
surance, 9 ;  Married  Women,  8,  4 ;  Master  and  Servant,  2 ; 
Payment,  1 ;  Vendor  and  Purchaser,  5. 

Agreement  :  See  Ck)NTRACT. 

Alimony  :  See  Divorce,  1, 8. 

Allowance  :  See  Divorce,  1, 8, 

Alteration  OF  Instrument — What  is  not  a  material  one.]  The  payee 
of  an  individual  promissory  note,  after  its  delivery  to  him,  induced 
another  person  to  sign  It.  In  an  action  a^inst  the  maker  by  an  in- 
nocent holder,  ?ield,  not  a  material  alteration,  nor  one  affecting  the 
validity  of  the  note. 

Card  v.  Miller 68o 

Amendment — poioer  of  rrferee  to  aUow.]  The  referee  before  whom  an 
action  to  set  aside  a  sale  for  fraud  was  tried,  allowed,  against 
defendants'  objection,  plaintiff  to  amend  the  complaint  by  alleging 
that  he  had  sustained  damages  by  reason  of  the  false  and  fraudulent 
representations  set  forth  therein,  in  the  sum  of  $5,000,  and  demand- 
inff  a  recovery  thereof.  Held,  that  the  amendment  constituted  an 
inaependent  right  of  action  not  within  the  issues  referred,  and  the 
referee  had  no  power  to  allow  it. 

Sinclair  v.  Neill 74 

2.  ,  potoer  of  court  to  aUow — striking  out  names  of  parties  —  chang- 

ing form  of  complaint  and  demand  of  relief]  In  an  action  by  five 
plaintifls  to  rescind  a  contract  for  fraud,  the  special  term  dismissed 
the  complaint.  This  decision  was  affirmed  by  the  general  term  and 
reversed  by  the  commission  of  appeals.  After  this,  plaintiffs  moved 
to  amend  complaint  by  striking  out  the  names  of  three  plaintiffs, 
whose  interests  had,  after  the  action  was  commenced,  been  acquired 
by  the  other  two,  and  by  changing  the  verbiage  and  form  of  the  com- 
plaint, but  not  varying  the  substantial  facts.  Heldt  that  the  court 
could,  in  furtherance  of  justice,  allow  the  complaint  to  be  so  amended. 

Getty  v,  Sfauldeno : 174 

8.  ,When  too  UUe  to  aUoto.]    It  seems  that  after  a  cause  has  been 

tried  and  appeal  taken  to  the  general  term  where  a  new  trial  is 
ordered,  it  is  too  late  to  allow  an  amendment  of  the  complaint  setting 
up  a  new  cause  of  action. 

Decker  v.  Saltbman 589 


,  Defense  without  merit  not  allowed  as.]    An  application  was  made 

by  defendants,  in  an  action  to  recover  for  goods  sold,  etc.,  after  the 
action  had  been  tried,  an  appeal  taken  and  new  trial  granted,  for  leave 
to  amend  the  answer  so  as  to  set  up  that  plaintiff  sold  the  goods  in 
the  name  of  T.  &  Co.,  in  violation  of  the  statute  against  fictitious  firms. 
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Laws  of  1888,  ch.  281.  EM,  that  the  refasal  of  the  special  term  to 
allow  the  amendment  was  proper,  the  defense  not  being  meritorious. 

OTooLB  V.  Gabvin 7W 

5. ,  Of  pleadings  after  trial.]    An  action  for  an  aooonnt  was  brought 

bj  a  plaintiff  inner  own  rignt;  the  defendant,  bj  a  sapplemental 
answer,  alleged  that  the  plaintiff  had  been  appointed  adminlstra- 
triz,  and  that  fact  being  proved,  the  judgment  directed  the  payment 
to  her,  as  adminiatratrix,  of  the  balance  of  the  estate  in  the  defend- 
ant's hands.  Held,  that  as  the  proof  on  the  trial  showed  that  the 
plaintiff  was  entitled  to  this  relief,  the  pleadings  might  be  con- 
sidered as  amended  in  oonformitj  with  the  facts,  and  judgment 
ordered  accordingly. 

Haddow  v.  Haddow 7T7 

See  Plbadikg,  2. 

ANIVAL6  —  at  large  in  highway — it^uries  hy.]  Under  the  act  of  1809  (chap. 
424),  relating  to  animals  in  nighways,  it  is  unlawful  for  the  owner 
of  horses  to  allow  them  to  run  at  lar^e  in  the  highway,  and  he  is 
liable  in  damages  to  a  person  injured  by  them  while  so  running  at 
large. 

BOWTER  V.  BURLEW 968 

AiTSWER :  8ee  Plbading,  1, 2. 

Appeal  —  biU  of  eoBceptuma.']  On  an  appeal  in  an  action  the  appellate 
court  cannot  review  exceptions  tacen  at  the  trial  by  the  plaintiff", 
where  the  only  bill  of  exceptions  in  the  appeal  is  that  prepared  by 
the  defendant.  The  plaintiff  should  also  prepare  a  bill  of  exceptions 
and  appeal. 

BRIDOFORD  V.  CROCKER 273 

2. ,  Muit  be  based  on  a  judgment.]    The  findings  of  a  judge  before 

whom  an  action  is  tried  constitute  no  basis  for  an  appeal.  A  judg- 
ment must  be  entered  upon  them,  before  they  can  be  reviewed  by 
an  appellate  court. 

Drew  «.  Rearick 387 

See  Costs,  1, 2, 8 ;  Parties,  3 ;  Practice,  7, 9 ;  Trial,  1 ;  UNDERTAKiNa,  1. 

Appealable  Order  :  See  Judgment,  3. 

Appearance  :  See  Justice's  Court  ;  Practtcb,  8, 10 ;  Waiter,  2. 

Appraisal  :  See  Eminent  Domain,  8. 

Arbitration — ^ect  of  submission  to.]  The  parties  to  an  action  submitted 
the  matters  involved  to  arbitration,  agreeing  "  that  the  action  .  .  . 
and  all  proceedings  therein  or  in  relation  thereto  shall  be  stayed  pend- 
ing the  award  "  of  the  arbitrators.  Held,  that  under  the  submission 
the  cause  might  be  stricken  from  the  calendar,  but  could  not  be  discon- 
tinued on  the  motion  of  one  of  the  parties. 

Jacobt  y.  Johnston 747 

Arbitration  and  Award  :  See  Evidence,  81. 

Assessment:  See  New  York  Citt,  5,  10;  Statute  of  Limitationb; 
Taxation,  1, 8. 

Assignable  Action  :  See  Joinder,  8 ;  Waste,  1. 

Assignment  :  See  Contract,  11. 

Attorney  ;  See  Contract,  7 ;  Mortgages,  1. 

Bailment  —  UabiUty  of  bailee — negligence.]  C.  received  cattle  from  M. 
to  keep  over  night,  and  placed  them  in  one  of  his  yards.  The  yard 
was  in  the  vicinity  of  a  lake,  and  it  was  In  the  month  of  December, 
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when  violent  stonns  were  liable  to  arise  and  overflow  the  jard.  The 
yard  was  also  two  or  three  feet  lower  than  other  yards  of  C,  and 
when  G.  was  putting  the  cattle  in  this  yard  the  afi^ent  of  M.  called 
C/s  attention  to  the  fact  that,  in  case  of  a  storm,  they  would  be  un- 
safe, to  which  C.  replied  that  he  attended  to  that  business  himself. 

I  A  violent  storm  having  arisen  in  the  night,  the  cattle  were  drowned, 

[  and  M.  brought  action  to  recover  their  value.    The  jury  found  for  M. 

Held,  that  the  verdict  must  be  sustained,  on  the  ground  that  it  was 

I  negligence  for  G.  to  expose  the  cattle  to  the  hazard. 

(  Morgan  v.  Gbockeb 801 

2. ,  Lon   of  depotit — aaency.']     A  having  died,  B   took    funds 

belonging  to  the  estate,  with  the  widow's  consent,  and  invested  them 
in  bonds,  which  he  deposited  in  a  bank,  and  the  widow  subsequently 
drew  the  interest  on  the  bonds.  The  bonds  were  stolen  from  the  bank, 
and  the  widow  having  been  appointed  administratrix  of  her  husband's 
estate,  brought  a  claim  M^nst  the  administrators  of  the  estate  of  B, 
who  had  died,  for  the  value  of  the  bonds.  Held,  that  the  claim  could 
I  not  be  allowed  for  the  reason  that  B  was  plaintiff's  afi^ent,  and  was 

'  not  chargeable  either  with  negligence  or  conversion  of  the  bonds,  and 

plaintiff  adopted  his  acts  in  reference  to  the  bonds. 

Ingram  v.  Young 491 

Bar  to   Action:   See   Dbfsnbb,  1;    Basbmbnt;   Eyidsnce,  14,  15; 

Former  Aixtddication. 

Bill  of  Exceptions:  See  Griminal  Law,  1, 2 ;  Trial,  2, 4. 

Bill  of  Exchange  :  See  Agency,  2, 8. 

■  ^ 

Bills  and  Notes:  See  Alteration  of  Instrument;  Gonsignor  and 
Gonbigneb  ;  Draft  ;  Fraudulent  Gonvbtancb,  1 ;  Insurance,  18 ; 
Payment,  1,2;  Promissory  Notes  ;  Question  of  Fact  ;  Usury. 

Bond  :  See  Eyidence,  17, 27 ;  Undertaking. 

Book  Account  :  See  Evidence,  88, 44 ;  Statute  of  Frauds,  6. 

Boundary  Lines  :  See  Highways,  4, 5, 6. 

Bounty  :  See  Gontract,  11. 

Breach  of  Govenant  ;  See  Deed. 

Bridges  :  See  Highways,  8, 4,  5, 6. 

Broker:  See  Eyidence,  40, 41. 

Burden  of  Proof  :  See  Evidence,  20,  27. 

Gase  on  Appeal  :  See  Practice,  7, 9. 

Gases  Overruled,  Doubted,  Griticised,  Followed  or  Explained. 

Atwater  v.  Atwater,  86  How.  481 ;  S.  G.,  58  Barb.  621,  followed 487 

Barber  «.  Marble,  2  N.  Y.  Sup.  114,  distinguished 595 

;  Bowman  «.  T.  &  B.  R.  R.  Go.,  87  Barb.  516,  distinguished 588 

Gomfort  v.  Kiersted,  26  Barb.  472,  distinguished 80 

Doolittlb  «.  Supervisors  of  Broome,  18  N.  Y.  155,  followed 297 

DouBLEDAY  «.  Kress,  50  N.  Y.  410,  followed 585 

Erie  Railway  Go.  v.  Ghamplain,  85  How.  74,  followed 452 

EvERiTT  V,  EvERiTT,  29  N.  Y.  89,  followed 118 

Fiedler  v.  Darrien,  50  N.  Y.  487,  followed 897 

Filer  «.  N.  Y.  G.  &  H.  R.  R.  R.  Go.,  49  N.  Y.  47,  followed 145 

Forrest  v,  Forrest,  25  N.  Y.  501,  followed 717 

Griffin  t>.  Glare,  88  feirb.  46,  followed 188 
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Cases  Overrulbd,  etc.  —  Continued, 

Hbgemah  v.  Wbbtbrn  R.  R.  Co.,  18  N.  Y.  9,  diBtingaished 257 

Hinckley  v.  Smith,  61  N.  T.  21,  followed 107 

Howv.  Duel,  82  Barb.  02,  distinguished 261 

Lanning«.  N.  T.  C.  R.  R.  Co.,  49  N.  Y.  582.  followed 257 

Lincoln  v.  Battelle,  6  Wend.  478.  followed 81 

LuPTON  V.  LuPTON,  2  Johns.  Ch.  614,  followed 208 

Marine  Bank  v.  Wright,  48  N.  Y.  1,  followed 239 

Mbrcein  v.  Barrt,  25  Wend.  64,  followed 191 

Merrttt  v.  Seamen,  6  N.  Y.  168.  followed 146 

MuMFORD  V.  Brown,  6  Cow.  479,  distingaished 800 

Navarro  «.  Van  Nort,  64  Barb.  205,  distinguished 753 

Osgood  «.  Toplitz,  8  Lans.  184,  doubted 704 

Padburt  v.  Clark,  48  Eng.  Ch.  298,  distinguished 573 

Parker  v.  Jeryis,  3  Eeyes,  271,  doabted 728 

People  exrel.  Akin  v.  Morgan,  1  N.  Y.  Sap.  101,  followed 798 

Petty  «.  Tooker,  21  K  Y.  267,  followed 281 

PHIL.&R.R.  R.  Co.,44Penn.  St.  876,  followed 517 

Phillips  v.  R.  &  S.  R.  R.  Co..  49  N.  Y.  177.  distinguished 687 

Putnam  «.  Heath,  41  How.  262,  followed 794 

Regina  v.  Dunn,  1  Moody's  C.  C.  146.  followed 201 

RoGERSv.  Dresser,  86  Barb.  678,  followed 633 

ROBBYELT  «.  Draper,  28  N.  Y.  818,  followed 297 

Ross  «.  Ackerman.  46  N.  Y.  210,  distinguished 230 

ROTHBURN  f>.  Ross,  46  Barb.  127,  limited 429 

Seguine  9.  Sbguine,  8  Abb.  N.  S.  442,  followed 115 

Sherry  «.  Reynolds,  5  Lans.  407,  followed 32 

Smith  v.  Mayor  op  New  York,  87  N.  Y.  618,  followed 132 

Smith  v.  Surnam,  9  B.  &  C.  561,  followed 583 

SuPERYisoRS  OF  Onondaoa  «.  Brigg,  2  Den.  26,  OYerruled 460 

Thornton  «.  Winsten,  4  Leigh,  152,  doubted 866 

Trufant  v.  Merrill,  87  How.  631,  followed 174 

WiLLATS  V.  Kennedy,  8  Bing.  6,  followed 880 

Williams  v.  Tilt,  86  N.  Y.  819,  followed 861 

Wolfe  «.  Burke,  7  Lans.  161,  followed 552 

Yale  «.  Dederer,  18  N.  Y.  266 ;  S.  C.  22  id.  450,  distinguished 682 

Cattle-guards:  /SIm Railroads. 

Cavse  of  Action  :  See  Waste,  1. 

Certificate  :  See  Evidence,  16, 17, 28,  29, 30 ;  New  York  City,  9 ;  Prac- 
tice, 7, 9^  Promissory  Notes,  2,  7. 

Certiorari — wTien  granted — wTuit  remevxMe  under.']  Bj  Laws  1869, 
chap.  888,  commissioners  are  directed  to  be  appointed  for  the  purpose 
of  draining  certain  low  lands  in  Niagara  county,  and  assessing  the 
expense  upon  the  property  benefited.  From  the  assessments  of  the 
commissioners  an  appeal  is  authorized  to  the  county  court,  provided 
the  same  is  brought  within  ten  days.  Certain  persons  who  were  dis- 
satisfied with  assessments  made  by  the  commissioners  after  the  ten 
days  allowed  for  appeal  had  elapsed,  sought  to  review  the  assessments 
by  a  common-law  writ  of  certiorari.  Held,  (1)  that  the  right  to  such 
writ  was  not  taken  away  by  the  statute ;  (2)  but  upon  it  the  court 
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ooald  not  review  matters  of  fact  belonging  to  the  commissioners  to 
determine,  but  would  only  interfere  where  it  wan  shown  that  the  com- 
missioners acted  upon  some  erroneous  principle  or  violated  some  legal 
right. 

Pboflb  ex  rd,  Flaitdsrs  v.  Haines 234 

3. ,  to  eammisrionsr  of  highwayi^l    A  commissioner  of   highways 

made  an  order  denying  an  application  for  a  road.  An  appeal  was 
taken,  and  referees  were  appointed,  who  reversed  the  order  of  the 
commissioner  and  laid  out  the  road.  A  certiorari  was  then  issued, 
directed  to  the  commissioner  only,  to  review  the  proceedings  had  be- 
fore him  previous  to  the  appeal,  on  the  ground  that  he  had  no  Juris- 
diction, because  one  of  the  persons  who  signed  the  certificate  required 
by  the  statute  (1  R.  S.  514,  g  58)  was  not  a  freeholder.  Held,  that  the 
writ  brought  up  for  review  nothing  except  the  proceedings  of  the 
commissioner,  that  the  question  whether  he  acted  without  having 
acquired  jurisdiction  was  not  properly  before  the  court.  HeUdf  also, 
that  the  order  of  the  commissioner  havingbeen  regularly  reversed,  it 
had  ceased  to  have  any  force  or  effect.  That  the  question  whether 
he  acquired  jurisdiction  to  make  the  order  was  no  longer  material 
except  as  it  affected  the  question  of  the  jurisdiction  of  the  referees, 
whicn  could  not  be  'determined  in  a  proceeding  to  which  they  were 
not  parties. 

Pboflb  ex  rel,  Tabb  v.  Wbaybb 798 

Cestui  que  tbust:  See  Tbubts. 

Chabob  to  Jubt  :  See  Eyidencb,  8, 10. 

Chattel  Mobtgaqb — interest  of  mortgagor  aftwr  defatiU — evidence.'] 
Plaintiff  held  a  chattel  mortgage  on  property  in  the  possession  of  J., 
to  secure  an  indebtedness  then  due.  Defenoant,  a  sheriff,  seized  and 
sold  such  property  under  an  execution  against  J.  In  an  action  for 
damages  for  such  seizare  the  complaint  alleged  the  plaintiff  was 
owner  of  the  property.  ffeld,thBX  plaintiff  was  the  legal  owner  of  the 
property,  and  under  the  allegation  in  the  complaint  of  ownership,  the 
chattel  mortgage  and  other  evidence  was  admissible  to  show  plaintiff's 
right  of  possession. 

DoDDS  «.  Johnson 216 

d. ,  license  to  mortgagor  to  sell  mortgaged  property,]    The  holder  of 

a  chattel  mortgage  gave  the  mortgagor  in  possession  a  license  to  sell  a 
portion  of  the  property  from  time  to  time,  and  convert  the  proceeds  to 
nis  own  use.  Held,  that  such  license  rendered  the  mortgage  void  as 
against  creditors  as  to  the  entire  mortgaged  property,  and  tnis  whether 
such  license  was  included  in  the  mortgage  or  was  a  separate  agree- 
ment, lb. 

8. tUabUity  of  mortaagee — eale  —  value  of  property.]    Where  the 

mortgagee  of  personiJ  property  takes  it  into  his  possession  for  non- 
payment of  the  debt  secured  by  the  mortgage,  the  title  is  in  him, 
and  he  is  responsible  for  the  property  although  it  is  subsequently 
taken  from  him  by  a  third  person.  And  if,  after  several  months, 
he  recovers  possession  of  the  property,  and  has  it  sold  at  auction 
by  virtue  of  a  power  in  the  mortgage,  and  purchases  It  himself,  the 
.  mortgagor  is  entitled  to  have  its  value  at  the  time  the  mortgagee 
first  took  possession,  applied  on  the  mortgage. 

PULYBB  V.  RlCHABI>80N 486 

4. ,  Equity  of  redemption.]    A  purchase  by  the  mortgsgee  at  a  sale 

of  chattels  under  a  mortgage  is  not  such  a  purchase  as  bars  the  mort- 
gagor's equity  of  redemption,  or  limits  the  amount  at  which  the 
chattels  should  be  applied  on  the  mortgage,  notwithstanding  the 
mortgagor  was  present  and  bid  on  the  property.  lb. 

See  Fbattdulbnt  Conybtanob,  4, 5. 

YoL.  m,  N.  Y.  Rbp.  — 102 
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Ghubch  Tbustbbs  :  See  Rbligioub  Corporations. 

Cities  and  Villages  :  8u  Eminent  Domain,  % ;  Municipal  Cobfoba- 

TI0N8;  New  York  City. 

Claim  and  Deliybrt — amee  of  action — Eetoppel — gwing  return  bond 
doee  not  estop  from  denying  demand,  etc,]  De&ndant,  a  railroad  a^nt, 
being  in  posBeBsion  of  property  refused  to  deliver  it  to  plaintiff  withoat 
an  order  from  a  third  person  and  payment  of  freight  charges.  The 
order  was  received  and  freight  pitid,  and  defendant  then  offered  to 
surrender  the  property  to  plaintiff.  But  plaintiff  proceeded  to  bring- 
a  replevin  suit  and  seize  the  property.  Defendant  then  denied  plain- 
tiff's ownership,  and  gave  a  bond  and  obtained  a  return  of  the  prop- 
erty. Held,  tliat  plaintiff  had  no  cause  of  action  at  the  beginning  of 
the  suit,  and  defendant  was  not  estopped,  by  giving  the  return  bond, 
from  showing  that  he  offered  to  surrender  the  property  before  the 
suit  was  commenced,  and  thus  defeat  the  recovery  of  plaintiff,  al- 
though the  latter  was  proved  to  be  owner  of  the  property. 

Church  v.  Frost 318 

Code  of  Civil  Procedure  : 

Code.  §  63, 448 ;  §  78, 470 ;  § 81, 470 ;  §  111,  811 ;  §  121, 176 ;  §  130,755 ;  § 
132,  719  ;  §  135,  477 ;  §  149, 121 ;  §  150,  77 ;  §  153,  741 ;  §  167, 560 ;  §  169, 
176  ;  §  170,  176 ;  §  171,  78  ;  §  173, 176,  616  ;  §  174. 72, 176 ;  §  174, 176 ;  § 
176.  616;  §265.  721,  722;  §  268,  178,  838;  §  275,  177;  §  334.  629;  § 
841,630;  §890,270;  §  391,  270, 585  ;§  399,  764 ;  §  448, 454  ;§  469, 172. 

Collateral  Securitt  :  See  Promissory  Notes,  8, 9. 

Commission  — to  take  testimony — uihtn  other  than  statutory  form  allowableJ] 
Where  it  appeared  that  there  was  no  difficulty  in  obtaining  the  testi- 
mony of  a  witness  in  France  by  a  commission  issued  under  the  pro- 
visions of  the  New  York  statutes,  held,  that  a  commission  rogatory 
for  the  examination  of  the  witness  by  the  French  courts  would  not  be 
granted.  The  statutory  form  of  commission  will  not  be  departed  from 
unless  the  court  cannot  otherwise  get  the  testimony  required. 

Froude  «.  Froude 79 

2. ,  to  take  testimony — objections  to  mode  of  executing.']     Where  an 

objection  to  the  mode  in  which  a  commission  to  take  testimony 
has  been  executed  exists,  the  proper  remedy  is  by  motion,  at  diambers 
or  at  special  term,  to  suppress  the  deposition  or  to  send  back  the 
commission ;  such  a  motion  should  not  be  entertained  at  the  trial. 

Gates  «.  Beecher 404 

See  Eyidence,  53. 

Commissioners  :  See  Contract,  10. 

Commissioners  of  Hiohways  :  See  Certiorari,  2, 8, 5 ;  Highways. 

Common  Carriers— r^A^«  of  passengers.]  Plaintiff  paid  for  three 
tickets,  for  himself  and  two  others  with  him,  but  by  mistake  of  the 
ticket  agent  he  received  only  two.  The  train  being  ready  to  start  he 
got  on  it  and  handed  the  two  tickets  to  the  persons  with  nim.  When 
the  conductor  applied  to  plaintiff  for  his  ticket,  he  was  told  by  plain- 
tiff that  he  (plaintiff)  had  paid  for  a  ticket  but  did  not  receive  it.  Meld, 
that  the  conductor  had  the  right  to  require  plaintiff  to  pay  his  fare,  and, 
in  case  of  refusal,  to  expel  him  from  the  train. 

Weaver  t>.  R.  vV.  and  O.  R.  R.  Co 270 

« 

2. ,  LimitiUion  of  liability  by  condition  in  receipt  —  Agency.]    In  an 

action  to  recover  for  the  loss  of  oil  burned  while  being  transported 
over  defendant's  railroad,  it  appeared  that  the  oil  was  shipped  upon 
a  connecting  road  without  any  specific  agreement  as  to  liability  for 
loss.    The  connecting  road  delivered  the  oil  to  defendant,  and  took 
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from  it  a  receipt  therefor,  containinf  this,  "  Owner's  risk,  F.  &  L. " 
^  (meaning  fire  and  leakage).    Meld,  (I)  that  defendant,  as  a  common 

carrier,  had  a  right  to  Emit  its  liahility  upon  the  freight ;  (2)  that 
£                              the  connecting  railroad  was  plaintifTs  agent  to  deliver  such  oil  to 
^                              defendant ;  and  (8)  that  the  condition  in  the  receipt  given  to  such 
p                              agent  was  valid,  and  exempted  defendant  from  liability  for  the  loss. 
J  HiNKLKY  V.  N.  T.  Cent,  and  H.  R.  R.  R.  CJo 281 

8. ,  Evidence — custom.']    EM,  also,  that  defendant  was  entitled  to 

r  show  what  was  its  uniform  custom  in  reference  to  transporting  oil  as 

f  to  fire  and  leakage,  to  establish  the  fact  that  it  did  not  hold  itself 

out  as  a  carrier  of  oil  at  its  own  risk  in  the  respects  mentioned.  lb. 

;  Limit€ttion  of  liability  by  provision  in    receipt — notice  —  loss 


beyond  lines  of  eontro/cting  carrier — refusal  of  consignee  to  receive 
goods  "  O,  0.  2>."]  Plaintiff's  clerk  delivered  to  defendant,  an  express 
company,  a  box  of  goods  for  transportation  to  a  point  beyond  defend- 
ant's lineS)  and  upon  the  lines  of  another  express  company.  The 
box  was  directed  to  "  S.  F.  D."  and  the  company  was  directed  to  col- 
lect on  delivery,  of  the  consignee,  $45.  At  the  time  the  box  was 
delivered  to  defendant,  a  receipt  filled  out  by  plaintiflPs  clerk  was 
given  by  defendant,  in  which  it  was  stated  that  defendant  only  under- 
took to  carry  the  box  to  the  point  on  its  own  lines  nearest  the  point  of 
destination,  to  there  deliver  it  to  the  other  company,  that  defendant 
should  be  liable  onlv  as  forwarder  and  not  for  loss  by  fire,  and  that 
it  should  not  be  liable  for  loss  at  a  point  not  on  its  own  lines.  The 
box  was  delivered  by  defendant  to  the  other  company  at  a  point  on 
defendant's  lines  nearest  the  destination  of  the  box,  and  was  by  that 
companv  tendered  to  the  consignee,  who  refused  to  pay  the  charges. 
It  was  then  taken  to  the  storehouse  of  that  company,  in  the  same  place, 
and  while  there  destroyed  by  fire.  Hdd,  (1)  tnat  plaintiff  had  legal 
knowledge  of  the  contents  of  the  receipt ;  (2)  that  under  its  provisions 
defendant  was  not  liable  for  loss  after  delivering  the  box  to  the  next 
carrier  in  the  usual  course  of  business,  and  the  direction  to  collect 
on  delivery  did  not  change  the  character  of  the  shipment  so  as  to  make 
defendant  liable.  Hddy  also,  that  in  this  case,  after  tender  to  the  con- 
signee and  refusal  to  accept,  the  carrier  became  liable  only  as  ware- 
houseman, and  only  for  a  loss  occurring  from  negligence. 

Gibson  v,  Amer.  Merch.  Union  Ex.  Go 501 

5. ,  Lien  for  freigTU  and  charges — conversion!]  The  plaintiff,  a  com- 
mon carrier,  having  transported  a  cargo  of  wheat  to  the  city  of  New 
York,  consigned  to  an  insurance  company,  being  unable  to  obtain  his 
freight,  deposited  the  cargo  in  the  defendant's  warehouses  and  took  a 
receipt  therefor,  in  his  own  name,  upon  a  distinct  understanding  with 
the  consignee  that  it  was  done  to  save  the  plaintiff's  lien  upon  the 
wheat.  The  defendants  delivered  the  wheat  to  the  consignee  without 
the  plaintiff's  knowledge  or  consent.  Held,  that  thev  were  guilty  of  a 
conversion,  and  must  answer  to  the  plaintiff  for  his  interest  in  the 
property,  for  freight  and  charges. 

CoMFTON  V.  Shaw 761 

See  Statute  of  FnAUDe,  2 
Ck)MHON  Schools  :  Bee  School  Law. 
Ck)MFLAiNT :  See  Demxtbbbb,  1,  2, 8 ;  Practicb,  8. 
GoKFOUND  Interest:  See  Interest. 
Gohfbomisb  :  See  Debtor  and  Creditor,  1 ;  Statute  of  Frauds,  1. 

€k)HFUTATION  OF  INTEREST :  See  INTEREST. 

Condition  Pbbcedent:  See  Specific  Performance. 
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CONFBDSRATB  MONBT:  ^  PATMBirr,  4. 

Conflict  of  Law  :  See  HARirmiE  Lien,  15. 
Conflict  of  Tbstdcont  :  See  Contract,  16. 
Consideration:  iS^  Contract,  9,17;  Eyidbncb,  14, 28 ;  Frattdulsnt 

CONYBTANCB,  4. 

Consignor  and  Conbionsr — adDaiicee — agreement  to  indemniffy!]  S.  &  B. 
consigiied  tobacco  to  the  plaintiff,  on  which  the  latter  made  advances. 
The  oonBignments  were  made  through  the  defendants,  who  were  also 
in  advance  to  S.  &  E.  To  secure  the  defendants,  8.  9l  E.  authorized 
them  to  draw  on  the  plaintiff  for  any  balance  on  the  shipment  in  the 
plaintiffs  hands.  The  defendants  accordingly  drew  upon  this  fund  for 
£1,000,  at  the  same  time  writing  to  the  plaintiff  that  the  draft  was 
drawn  against  the  tobacco,  and  asking  the  plaintiff,  in  case  he  did  not 
wish  to  accept,  to  accept  for  the  defendants'  account,  and  they  would 
re-imburse  him.  The  draft  was  accepted  before  the  letter  of  advice 
reached  the  plaintiff,  and  was  charged  to  the  account  of  8.  &  E. 
The  plaintiff  wrote  to  the  defendants  that  he  had  no  wish  that  they 
should  re-imburse  him  on  account  of  the  draft ;  that  it  was  charged 
against  the  tobacco,  and  he  had  but  little  doubt  but  that  the  amount 
would  eventually  be  more  than  fully  covered.  On  a  sale  of  the 
tobacco  there  was  a  deficiency  of  more  than  £500.    Held,  that  the 

defendants  were  not  liable  to  the  plaintiff  for  such  deficiency.  

OzLBTv.  Kino \ 759 

See  Common  Carriers,  4, 5. 

CoNSTmrrioNAL  Law:   See  HARiriMB  Lien;  Stattttort  Construc- 
tion, 8, 4;  Town  Bonds,  1. 


Construction  of  Contract  :  See  Contract,  1, 3,4, 14, 16 ;  Guaranty,  3 ; 

Insurance,  8, 18 ;  Undertaking,  1. 

Construction  of  Will  :  See  Estate  ;  Leoact  ;  Will,  1, 8, 4. 

Contempt  —  recUal  of  eoTwicUon  in  order. "l  Where  an  order,  made  at  a 
special  term,  recites  a  determination  by  the  court  that  a  person  named 
is  guilty  of  a  contempt  in  violating  an  injunction,  the  objection  cannot 
be  raised,  on  appeal,  that  it  does  not  appear  that  he  was  convicted 
of  the  contempt.    Rugg  v.  Spencer,  59  Barb.  888. 

Harteau  V,  Deer  Park  Blue-8tone  Co 763 

3. ,  reference  as  to  damagee!^    The  ascertainment  of  the  amount  of 

damage  sustained  by  a  plaintiff  by  the  violation  of  an  injunction,  by 
an  individual,  is  a  part  of  the  proceeding  to  punish  a  party  for  a  con- 
tempt of  that  character.  And  where  an  order  of  reference  directed 
that  such  a  proceeding  be  referred  to  a  referee  to  take  testimony  in 
regard  to  the  same,  and  report  his  opinion  thereon ;  held,  that  the 
amount  of  damages  which  tne  plaintiff  had  sustained  was  a  proper 

subject  of  testimony  under  such  order.  lb. 

• 

8. ,  damages^    Where  the  testimony  before  the  referee  tended  to 

show  that  the  party  proceeded  against  had  collected,  as  the  a^ent  of 
the  defendant,  contrary  to  the  prohibition  of  the  injunction,  f 671.47 
of  the  assets  of  the  defendant,  and  appropriated  the  same  to  his  own 
use;  held,  that  prima  fade^  the  plaintiff  was  danmified  to  that  extent 
by  the  transaction,  provided  his  claim  against  the  defendant  was  equal 
to  that  amount.  lb. 

See  Etidencb,  48. 


nn)EX.  813 

»  PAfflfc 

CONTRAGT— /<7r  Bale  of  lands — eonttruetion  ofJ]  The  vendee  ol  lands  agreed 
in  addition  to  the  etipulated  price  to  pay  the  vendor,  in  case  a  certain 
railroad  .was  constructed  through  the  town  where  the  lands  were 
situated,  a  further  specified  sum  "  in  one  year  from  the  time  of  the 
completion  and  operation  of  said  road."  Held,  that  the  contract  did 
'  not  require  that  such  railroad  should  be  completed  in  the  highest 

style  of  art  known  to  engineering  or  complete  in  all  its  parts,  but  that 
it .  should  be  completed  as  a  permanent  structure,  and  to  an  extent  to  in- 
sure safety  to  passengers  at  ordinary  railroad  speed,  and  the  safe  de- 
livery of  merchandise,  and  should  be  operated  for  the  specified  time 
I  with  regularity  and  with  the  usual  appliances  and  conveniences  of 

I  a  well-conducted  road;  and  a  railroad  where  most  of  the  bridges 

were  on  temporary  foundations,  the  track,  for  long  distances,  on  trestle- 
work,  and  in  many  places  not  graded  or  ballasted,  the  banks  not  suffi- 
ciently sloped  to  be  safe,  the  cuts  incomplete,  the  turn-outs  not  put 
in,  the  fences  and  cattle-guards  and  signs  at  road-crossings  not  con- 
structed, and  the  title  to  portions  of  the  road-bed  not  acquired,  was  not 
completed  within  the  terms  of  such  contract. 
'  Pabsohb  e.  TiLDBN 1 

2. ,  CoTutrtteHan  of — payment  in  corporate  stockJj  PlaintiflTs  testa- 
tor performed  certain  services  for  a  company  organized  to  build  a  rail- 
road. At  a  meetinfi:  of  the  board  of  directors  it  was  resolved  that  for 
his  past  services  he  should  receive  a  specified  sum  payable  in  stock 
of  the  company,  and  for  his  future  services  at  a  certidn  rate  payable 
;                               in  the  same    stock.    The  terms  of  compensation  were  accepted  by 

^e  testator.  At  the  time,  there  was  no  stock  issued,  and  all  parties 
believed  that  it  would  be,  when  issued,  of  par  value.  Held,  that  the 
payment  of  such  services  was  to  be  in  stock  of  the  company  esti- 
mated at  its  nominal  or  par  value,  and  not  at  its  market  value. 

Batb8«.  C.  V.  S.  AND  A.R.  B.  Ck> 16 

J  8. ,  Articles  to  be  manufactured  at  an  agreed  price — tender  btfore  ao- 

^  tion.]    By  a  contract  between  plaintiff  and  defendant,  plaintiff  was 

to  manufacture  before  a  specified  time  a  dozen  barrels  for  the  price 
of  $21,  and  defendant  was  to  come  and  get  them  at  plaintiff's  shop. 
Plaintiff  completed  the  barrels  by  the  time  agreed  upon,  and  notified 
defendant  that  they  were  done.  Held,  that  plaintiff  might  bring  ac- 
tion for  the  purchase  price  agreed  upon,  and  a  delivery  or  tender  of 
the  barrels  was  not  necessary. 

MucKEY  V.  HowsNanifB 28 

4. ,  Construction  of —  guaranty.]    W.,  who  owned  nine  acres  of  land, 

upon  which  there  was  a  mortgage  amounting  to  a  sum  equal  to  $150 

.  an  acre,  had  sold  and  conveyed  all  of  said  land  except  about  two  acres. 

'  He  then  conveyed  this  two  acres  to  H.  and  at  the  time  executed  an 

instrument  containing  this:  ^'B.  holding  a  mortgage  of  $150  per 
acre  on  the  above  specified  land  "  (the  two  acres), "  tor  which  I  bind 
myself,"  etc.,  "  to  cancel  and  pay  when  it  shall  become  due  aid  pay- 
able, leavinff  a  fee  simple  right  and  title  in  the  hands  of  H."  Ap- 
pended to  this  was  a  guaranty  by  S.,  wherein,  for  value  received,  he 
guarantied  and  engag^  that  W.  "  shall  pay  and  discharge  the  within 
specified  mortgage."  Held,thaX  the  instrument  and  guaranty  covered 
only  the  portion  of  the  mortgage  on  the  two  acres  last  conveyed,  at  the 
rate  of  $150  an  acre,  and  did  not  cover  the  whole  mortgage. 

Skikicbbv.  Valentiitb 40 

5. ,  failure  to  perform — 8et-off,]     In  an  action  by  L.  to  recover 

for  sawing  logs  for  defendants,  the  complaint  alleffed  that  plain- 
tiff and  one  B.  sawed  the  logs  at  the  request  of  defendants,  and 
that  B.  had  transferred  all  his  interest  in  the  demand  to  plaintiff.  It 
appeared  that  before  the  logs  were  sawed,  a  written  contract  for  the 
sawing  of  the  same  was  entered  into,  signed  by  the  defendants  of  the 


I 
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one  part,  and  by  plaintiff  of  the  other  part,  in  the  name  of  "  L.  &  Co./' 
whereby  it  was  understood  by  the  parties  that  the  term  "  Go."  meant 
B.  It  also  appeared  that  B.  was  engaged  in  running  and  mana^in^ 
the  saw-mill,  and  by  an  agreement  between  him  and  plaintiff,  he  bad 
the  right  to  take  a  fixed  salary  for  his  services  or  share  in  the  profits. 
It  appeared  further,  that  before  the  contract  was  entirely  completed, 
B.  refused  to  saw  any  more  logs.  Held,  that  plaintiff  was  bound  by 
the  refusal  of  B.,  and  the  contract  could  not  be  renewed  without 
mutual  consent  of  all  the  parties ;  and  that  defendants  had  a  right  to 
set  off  such  damages  as  they  sustained  by  reason  of  the  violation  of 
the  contract. 

Chambeblain  V.  FoBES 277 

6. ,  ifendor  and  vendee  —  surety. "l  Plaintiffs  were  owners  of  a  pat- 
ent fork,  and  defendants  were  engaged  in  establishing  agencies  for 
the  sale  thereof.  Defendants  wrote  plaintiffs  that  they  had  appointed 
agents  at  K.  for  the  sale  of  the  forks  and  that  they  were  responsible  for 
all  the  forks  they  ordered  on  time,  and  *'  we  will  be,  ourselves,  per- 
sonally responsible  therefor."  Attached  to  the  letter  was  an  order 
from  the  agents  for  forks,  and  for"  fifty  grapples  and  forty-eight  pul- 
leys," to  be  paid  for  by  them  in  a  few  months,  the  goods  to  be  shipped 
cUrected  to  the  agents.  Upon  receipt  of  the  letter  and  order,  plaintifis 
sent  the  forks  to  the  agents,  but  did  not  send  the  grapples  and  puUeys. 
Plaintiffs  charged  the  forks  to  defendants  upon  their  books,  and  defend- 
ants assented  to  this.  In  an  action  for  the  value  of  the  forks,  held, 
that  the  defendants  were  not  sureties  for  the  agents,  so  as  to  require 
a  complete  compliance  with  the  terms  of  the  order,  but  were  person- 
ally liable  for  the  forks  as  for  goods  sold  to  them. 

Olnbt  v.  Van  Heusen 813 

7. ,  legaUty  of  —  tAoekholder  employed  as  attorney  of  eorporation.'] 

R.,  a  lawyer,  was  emploved  to,  and  did  perform  certain  services  for 
a  railroad  company  in  which  he  was  a  stockholder,  in  procuring  the 
release  of  a  mortgage  upon  its  property,  the  surrender  oi  certain  of  its 
bonds,  the  release  of  its  liability  on  a  contract,  and  the  extension  of  a 
land  grant,  and  in  taking  care  of  the  surrendered  bonds,  etc.,  etc.  HM, 
(1)  tfaAt  the  fact  that  R.  was  a  stockholder  did  not  preclude  him  from 
being  retained  and  recovering  for  the  services  in  question ;  and,  (2) 
that  the  presumption  was  that  the  services  were  legal. 

Babkbb  V,  Cairo  and  Fult.  B.R.  Co 828 

8. ,  breach  caused  by  inentdble  accident — damages  —  tehen  profUs 

recoverable  a«.]  Where  a  contract,  for  the  manufacture  and  delivery 
of  an  article  within  a  specified  time,  is  absolute  and  unqualified  in  its 
terms,  and,  at  the  time  when  made,  it  is  not  impossible  to  ]>erform  it, 
performance  will  not  be  excused  by  the  occurrence  of  an  inevitable 
accident  or  other  contingency^  although  it  was  not  foreseen  by,  nor 
within  the  control  of,  the  contracting  party.  Defendant  agreed  to  make 
and  deliver  to  plaintiff  one  hundred  tons  of  steel  caps  for  rails  on 
or  before  the  1st  of  April,  1868,  with  the  notice  that  they  were  wanted 
to  enable  the  plaintiff  to  fulfill  a  contract  he  had  made  to  supply  four 
hundred  tons  of  rails,  of  which  the  caps  were  to  form  a  part.  The 
defendant  failed  to  perform  its  contract  within  the  time  specified, 
being  unable  to  do  so  in  consequence  of  the  destruction  of  its  mUl 
by  fire ;  and  the  plaintiff  was  thereby  prevented  from  performing  his 
contract.  Held,  (1)  that  the  defendant  was  liable  to  pay  such  damages 
as  the  plaintiff  had  sustained  by  reason  of  such  breach  of  contract ; 
and  (2)  that,  as  part  of  such  damages,  the  plaintiff  was  entitled  to  re- 
cover the  profits  which  he  would  have  made  out  of  his  own  contract 
had  the  defendant  performed  its  agreement. 

Booth  v,  Sfuytbn  Duyyil  Roll.  Mill  Co S08 
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9. ,  connderation  —  Statute  of  frauds  —  promiiM  to  pay  debts  of 

anotlier — toTiat  is  7iot]  The  plaintiff  held  the  title  to  certain  lan& 
owned  by  d  by  a  deed  absolate  on  its  face,  bat  which  was  intended 
as  a  mortgage  to  secure  G.'s  indebtedness  to  him.  At  the  request  of 
the  defendant,  he  gave  up  that  security  and  received  from  C,  in  pay> 
ment  of  her  debt,  certain  railroad  bonds,  which  the  defendant  had 
famished  to  C,  in  consideration  of  which  the  defendant  agreed,  by 
parol,  to  redeem  such  bonds,  at  par,  by  paying  to  the  plaintiff  the 
amount  represented  by  them,  within  a  year.  iBld,  (1)  that  there  was 
a  sufficient  consideration  to  support  the  agreement ;  and  (2)  that  the 

Eromise  was  not  one  to  answer  for  the  debt  or  default  of  C,  that 
aving  been  paid  by  the  transfer  of  the  bonds ;  and  was,  therefore, 
not  within  the  statute  of  frauds. 

Booth  v.  Eiohmib 878 

10. ,  for  ptMic  work — acceptance  of  bid — svbstitution  of  sureties — 

right  of  commissioners  to  let  contract  for  pubUe  teork  to  r^eet  sureties.] 
Defendants  were  commissioners  to  open  and  improve  an  avenue  in 
New  Lots,  Kings  county,  under  Laws  1869,  chapter  217,  amended  by 
Laws  1870,  chapter  619.  The  acts  named  gave  no  directions  as  to 
the  manner  in  which  the  commissioners  should  contract  for  the  work. 
The  commissioners,  however,  gave  public  notice  that  they  would 
receive  bids  and  required  that  each  bid  should  be  accompanied  with 
the  consent  of  two  persons  to  become  sureties  in  the  sum  of  $10,000, 
fur  the  performance  of  the  work.  Plaintiff  put  in  a  bid  accompanied 
with  the  names  of  two  sureties.  The  bid  was  accepted,  but  one  of 
the  persons  named  refused  to  become  surety.  The  commissioners 
would  not  accept  a  surety  offered  as  a  substitute  for  the  person 
refusing,  and  awarded  the  contract  to  another  party,  ffeldt  that  the 
commissioners  were  not  under  obligation  to  accept  any  other  sureties 
than  those  offered  with  the  bid,  notwithstanding  those  substituted 
were  responsible,  and  an  action  to  restrain  the  commissioners  from 
awarding  the  work  to  others  could  not  be  maintained  by  plaintiff, 
upon  the  ground  that  the  commissioners  in  so  doing  were  actuated 
by  improper  motives. 

Adahb  d.  Ives 471 

IL ,  against  public  policy — assignment  of  bounty.]    Defendant's  son 

being  liable  to  be  drafted  in  1864,  defenaant  entered  into  an  agree- 
ment with  plaintiff  whereby  defendant  agreed  to  pay  plaintiff  $500, 
and  that  plaintiff  should  have  all  the  county  and  town  bounties  which 
the  son,  or  any  substitute  plaintiff  should  procure,  would  be  entitled 
to,  if  plaintiff  would  famish  and  put  into  tne  service  a  substitute  for 
the  son,  which  would  clear  him  from  the  draft.  Plaintiff  accordingly 
furnished  W.  as  a  substitute  and  received  the  $600  and  the  county 
bounty.  Subsequently  the  town  voted  an  additional  bounty,  payable 
to  the  substitute,  and  defendant  received  a  portion  of  it,  which  he 
refused  to  pay  over  to  plaintiff.  In  an  action  for  money  had  and 
received  by  defendant  to  plaintiff's  use,  Tield,  that  the  agreement  did 
not  confer  upon  plaintiff  any  riffht  to  the  money,  because  the  bounty 
did  not,  when  created,  become  the  property  of  defendant,  and  because 
it  was  a  mere  contingent  possibility  not  coupled  with  an  interest,  and 
not  capable  of  being  sold ;  also,  that  the  agreement  was  void,  as  being  a 
gambling  contract  and  against  public  policy. 

Deckeb  v.  Saltsman 589 

12. ,  ignorance  of  language  —  mistake.]    Defendant,  who  did  not 

understand  English,  executed  a  contract  in  writing.  There  was  no 
fraud  or  improper  influence  used,  but  an  interpreter,  who  explained 
the  contract  to  defendant,  misled  her  as  to  its  terms.  Held,  that 
defendant  was  bound  by  the  contract. 

Philip  v,  Gallaiit 618 
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one  part,  and  by  plaintiff  of  the  other  part,  in  the  name  of  "  L.  &  Co./' 
whereby  it  was  nnderstood  by  the  parties  that  the  term  "  Co/'  meant 
B.  It  aJso  appeared  that  B.  was  engaged  in  running  and  mana^in^ 
the  saw-mill,  and  by  an  agreement  between  him  and  plaintiff,  he  naa 
the  right  to  take  a  fixed  salary  for  his  services  or  share  in  the  profits. 
It  appeared  farther,  that  before  the  contract  was  entirely  completed^ 
B.  refused  to  saw  any  more  logs,  ffeld,  that  plaintiff  was  bound  by 
the  refusal  of  B.,  and  the  contract  could  not  be  renewed  without 
mutual  consent  of  all  the  parties ;  and  that  defendants  had  a  right  to 
set  off  such  damages  as  they  sustained  by  reason  of  the  violation  of 
the  contract. 

Chambeblain  V.  FOBBS 277 

6. ,  vendor  and  wndee  —  surety.]  Plaintiffs  were  owners  of  a  pat- 
ent fork,  and  defendants  were  engaged  in  establishing  agencies  for 
the  sale  thereof.  Defendants  wrote  plaintiffs  that  they  had  appointed 
agents  at  E.  for  the  sale  of  the  forks  and  that  they  were  responsible  for 
all  the  forks  they  ordered  on  time,  and  ^  we  will  be,  ourselves,  per- 
sonally responsible  therefor."  Attached  to  the  letter  was  an  order 
from  the  agents  for  forks,  and  for"  fifty  grapples  and  forty-eight  pul- 
leys," to  be  paid  for  by  them  in  a  few  months,  the  goods  to  be  shipped 
directed  to  the  agents.  Upon  receipt  of  the  letter  and  order,  plaintifis 
sent  the  forks  to  the  agents,  but  did  not  send  the  grapples  and  pulleys. 
Plaintiffs  charged  the  forks  to  defendants  upon  their  books,  and  defend- 
ants assented  to  this.  In  an  action  for  the  value  of  the  forks,  held, 
that  the  defendants  were  not  sureties  for  the  agents,  so  as  to  require 
a  complete  compliance  with  the  terms  of  the  order,  but  were  person- 
ally liable  for  the  forks  as  for  goods  sold  to  them. 

Olnet  V,  Van  Hbusbn 813 

-,  legality  of  —  stockholder  employed  as  attorney  of  corporation,] 


R.,  a  lawver,  was  emploved  to,  and  did  perform  certain  services  for 
a  railroad  company  in  which  he  was  a  stockholder,  in  procuring  the 
release  of  a  mortgage  upon  its  property,  the  surrender  oi  certain  of  its 
bonds,  the  release  of  its  liability  on  a  contract,  and  the  extension  of  a 
land  grant,  and  in  taking  care  of  the  surrendered  bonds,  etc.,  etc  Held, 
(1)  that  the  fact  that  R.  was  a  stockholder  did  not  preclude  him  from 
being  retained  and  recovering  for  the  services  in  question ;  and,  (2) 
that  the  presumption  was  that  the  services  were  legal. 

Babkbbv.  Caibo  and  Fult.  R.R.  Co 328 

8. >  breach  caused  by  inevitable  accident — damages  —  when  profits 

recoverable  as.]  Where  a  contract,  for  the  manufacture  and  delivery 
of  an  article  within  a  specified  time,  is  absolute  and  unqualified  in  its 
terms,  and,  at  the  time  when  made,  it  is  not  impossible  to  perform  it, 
performance  will  not  be  excused  by  the  occurrence  of  an  inevitable 
accident  or  other  contingency^  although  it  was  not  foreseen  by,  nor 
within  the  control  of,  the  contracting  party.  Defendant  agreed  to  make 
and  deliver  to  plaintiff  one  hundred  tons  of  steel  caps  for  rails  on 
or  before  the  1st  of  April,  1868,  with  the  notice  that  they  were  wanted 
to  enable  the  plaintiff  to  fulfill  a  contract  he  had  made  to  supply  four 
hundred  tons  of  rails,  of  which  the  caps  were  to  form  a  part.  The 
defendant  failed  to  perform  its  contract  within  the  time  specified, 
being  unable  to  do  so  in  consequence  of  the  destruction  of  its  mill 
by  fire ;  and  the  plaintiff  was  thereby  prevented  from  performing  his 
contract.  Heldy  (1)  that  the  defendant  was  liable  to  pay  such  damages 
as  the  plaintiff  had  sustained  by  reason  of  such  breach  of  contract ; 
and  (2)  that,  as  part  of  such  damages,  the  plaintiff  was  entitled  to  re- 
cover the  profits  which  he  would  have  made  out  of  his  own  contract 
had  the  defendant  performed  its  agreement. 

Booth  v,  Sfutibn  Duyyil  Roll.  Mill  Co 
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9. ,  eanrideration  —  Statute  of  fraude  —  promise  to  pay  debts  of 

a/nother — whoit  is  not.]  The  plaintiff  held  the  title  to  certain  lan£} 
owned  by  C,  by  a  deed  absolute  on  its  face,  but  which  was  intended 
as  a  mortgaffe  to  secure  G/s  indebtedness  to  him.  At  the  request  of 
the  defendant,  he  gave  up  that  security  and  received  from  d  in  pay- 
ment of  her  debt,  certain  railroad  bonds,  which  the  defendant  had 
furnished  to  C,  in  consideration  of  which  the  defendant  agreed,  by 
parol,  to  redeem  such  bonds,  at  par,  by  paying  to  the  plaintiff  the 
amount  represented  by  them,  within  a  year.  J^ld,  (1)  that  there  was 
a  sufficient  consideration  to  support  the  agreement ;  and  (2)  that  the 

Eromise  was  not  one  to  answer  for  the  debt  or  default  of  C,  that 
avin^  been  paid  by  the  transfer  of  the  bonds ;  and  was,  therefore, 
not  within  the  statute  of  frauds. 

Booth  D.  EiOHKiE 878 

10. ,  far  piMie  work — aeeeptanee  of  hid — substitution  of  sureties — 

right  of  cammissianers  to  let  contract  for  public  work  to  reject  sureties.'] 
Defendants  were  commissioners  to  open  and  improve  an  avenue  in 
New  Lots,  Kings  countv,  under  Laws  1869,  chapter  217,  amended  by 
Laws  1870,  chapter  619.  The  acts  named  gave  no  directions  as  to 
the  manner  in  which  the  commissioners  should  contract  for  the  work. 
The  commissioners,  however,  gave  public  notice  that  they  would 
receive  bids  and  required  that  each  bid  should  be  accompanied  with 
the  consent  of  two  persons  to  become  sureties  in  the  sum  of  $10,000, 
for  the  performance  of  the  work.  Plaintiff  put  in  a  bid  accompanied 
with  the  names  of  two  sureties.  The  bid  was  accepted,  but  one  of 
the  persons  named  refused  to  become  surety.  The  commissioners 
would  not  accept  a  surety  offered  as  a  substitute  for  the  person 
refusing,  and  awarded  the  contract  to  another  party.  Held,  that  the 
commissioners  were  not  under  obligation  to  accept  any  other  sureties 
than  those  offered  with  the  bid,  notwithstanding  those  substituted 
were  responsible,  and  an  action  to  restrain  the  commissioners  from 
awarding  the  work  to  others  could  not  be  maintained  by  plaintiff, 

■  '  upon  the  ground  that  the  commissioners  in  so  doing  were  actuated 

I  by  improper  motives. 

Adams  v.  Ives 471 

I  IL ,  against  public  policy — assignment  of  bounty.]    Defendant's  son 

being  liable  to  be  drafted  in  1864,  defenoant  entered  into  an  agree- 
ment with  plaintiff  whereby  defendant  agreed  to  pay  plaintiff  f 500, 

t  and  that  plaintiff  should  have  all  the  county  and  town  bounties  which 

the  son,  or  any  substitute  plaintiff  should  procure,  would  be  entitled 

I  to,  if  plaintiff  would  furnish  and  put  into  tne  service  a  substitute  for 

the  son,  which  would  clear  him  from  the  draft.  Plaintiff  accordingly 
furnished  W.  as  a  substitute  and  received  the  $600  and  the  county 
bounty.  Subsequently  the  town  voted  an  additional  bounty,  payable 
to  the  substitute,  and  defendant  received  a  portion  of  it,  which  he 
refused  to  pay  over  to  plaintiff.  In  an  action  for  money  had  and 
received  by  defendant  to  plaintiff's  use,  held,  that  the  agreement  did 
not  confer  upon  plaintiff  any  rif  ht  to  the  money,  because  the  bounty 
did  not,  when  created,  become  the  property  of  defendant,  and  because 
it  was  a  mere  contingent  possibility  not  coupled  with  an  interest,  and 
not  capable  of  being  sold ;  also,  that  the  agreement  was  void,  as  being  a 
gambling  contract  and  against  public  pohcy. 

Deckbb  v.  S altsman 588 

12. ,  ignorance  of  language  —  mistake.]    Defendant,  who  did  not 

understand  English,  executed  a  contract  in  writing.  There  was  no 
fraud  or  improper  influence  used,  but  an  interpreter,  who  explained 
the  contract  to  defendant,  misled  her  as  to  its  terms,  ffeui,  that 
defendant  was  bound  by  the  contract. 

Philip  «.  Qallaitt 618 
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18. ,  Drfeetive  performaneeA    PUintiff  agreed  to  repair,  for  a  oertaia 

price,  card-catteni  for  defendant,  and  did  repair  them  and  returned 
them  to  the  defendant  who  retained  them.  The  material  used  in  mak- 
ing the  repair  was  defective.  In  an  action  to  recover  the  price  agreed 
to  DO  paid  for  the  repairs  held,  that  defendant  could  not  resist  plain- 
tiff's claim,  except  by  way  of  recoupment  or  counter-claim,  on  account 
of  the  defective  performance. 

Kbomv.Lbyt 704 

14. ,  »ale  —  eoiutruetum  of,]     On  the  1st  of  February,  1869,  an 

agreement  was  made  between  the  parties,  by  which  the  plaintiff 
agreed  to  furnish  fare-boxes,  etc.,  for  the  defendant's  cars  (fourteen  in 
number),  at  $165  for  each  car,  to  be  paid  for  in  one  year  after  bein^ 
placed  in  the  cars,  or,  in  lieu  thereof,  the  boxes  were  to  be  returned 
within  the  year  The  defendant  also  agreed  to  conform  to  certain 
conditions  and  requirements  as  to  the  mode  of  using  such  fare-boxes, 
etc.,  and  was  to  order  such  fare-boxes,  etc.,  as  were  wanted.  Seven 
were  so  ordered  and  delivered  prior  to  April  1, 1869,  and  no  others 
were  ordered  or  supplied.  The  defendant,  failing  to  comply  with 
the  plaintiff's  terms  and  conditions,  in  respect  to  the  use  of  the 
boxes,  etc.,  the  latter  refused  to  supply  any  more,  unless  the  terms 
and  conditions  were  complied  with.  At  that  time  the  defendant  had 
not  offered  to  return  the  boxes,  etc.,  delivered.  MM,  (1)  that  the 
boxes  were  deliverable  only  when  ordered,  and  by  the  neglect  of  the 
defendant  to  order  them,  the  plaintiff  was  excused  from  tendering  per- 
formance ;  (2)  that  the  sale  was  conditional,  or  upon  trial,  and  the 
defendant  had  no  right  to  a  year's  use  of  the  boxes  before  the  sale 
became  absolute,  and  then  only  by  a  failure  of  the  defendant  to  re- 
turn ;  (8)  that  if  the  defendant  wished  to  avoid  paying  for  the  seven 
boxes,  they  should  have  been  returned  before  the  end  of  the  year 
ftiven  for  that  purpose ;  (4)  that  the  plaintiff  was  entitled  to  recover 
the  contract  price  of  the  boxes  delivered  and  not  returned,  rather 
than  upon  a  quatUum  meruit;  (5)  that  the  price  of  the  seven  boxes 
became  due  at  the  end  of  a  year  from  the  time  they  were  put  in  the 
cars,  upon  a  failure  to  return  them,  and  upon  an  unreasonable  neglect 
on  the  part  of  the  defendant  to  perform  the  contract ;  (6)  that  the 
defendant  had  a  reasonable  time  in  which  to  order  and  take  the 
boxes ;  and  whether  it  neglected  to  do  so  within  a  reasonable  time 
was  a  question  of  fact  for  the  referee  to  determine ;  and  (7)  that  proof 
of  the  plaintiff's  readiness  and  willingness  to  furnish  the  remainder 
of  the  boxes  was  competent. 

Slawson  v.  AiiBAirr  Railway 768 

16. ,  of  sale  —  conflicting  evidence.']    Plaintiffs  sought  to  recover  for 

a  quantity  of  stone  alleged  to  have  oeen  sold  po  the  defendant  and  de- 
livered at  his  request  to  n..  On  the  trial  the  evidence  was  contradictory 
as  to  whether  or  not  the  sale  was  made  to  defendant  on  his  sole  credit ; 
but  the  circuit  judge  refused  to  ajlow  the  case  to  go  to  the  jury  and 
nonsuited  the  plaintiff.  On  appeal,  held,  that  the  case  should  have 
been  submitted  to  the  jury. 

Donovan  «.  Woodruff 778 

16. ,  conetrucHon  of]    S.  was  liable  upon  the  paper  of  a  firm,  and 

judgments  were  obtained  against  him  thereon.  To  secure  him.  A,  a 
member  of  the  firm,  confessed  judgment  for  $87,750,  which  became  a 
lien  on  A.'s  farm.  Subseauently  it  was  agreed  between  S.  and  E.  who 
was  also  liable  upon  the  firm  paper,  that  if  S.  would  satisfy  his  judg- 
ment, and  the  sons  of  A.  rto  whom  A.  had  conveyed  his  farm)  would 
ffive  E.  a  mort^ace  for  $10,000,  E.  would  take  up  and  discharge  the 
mdebtedness  of  tiie  firm  on  which  S.  was  liable  to  the  amount  of 
$20,000.  S.  satisfied  the  ludgment  and  the  $10,000  mortgage  was 
made  to  E.    As  a  part  of  the  agreement  the  sons  gave  a  subsequent 
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^  mortgage  to  S.  for  $22,000  to  secure  the  balance  then  due  upon  his 

^  liabilities  for  the  firm.    E.  took  up  of  the  firm  indebtedness  (16,705.80, 

'"  including  three  judgments  affainst  S.  which  were  assigned  to  E.    HM, 

"■  that  £.  could  not  enforce  the  judgments  against  S.,  and  this  even  if 

i  they  were  assigned  to  him  before  the  agreement  was  made,  and  the 

I  mortgage  to  E.was  a  Hen  upon  the  farm  prior  to  that  of  S.,  to  the  extent 

only  of  $10,000  less  $3,294.20,  the  difl&rence  between  the  amount  of 

firm  indebtedness  taken  up  by  him  and  $20,000. 
^  Morse  v.  Bbockbtt 778 

•  17. ,  in  restraint  of  trttde,]    An  agreement   in   restraint  of  trade 

'  ought  to  be  contained,  in  clear  and  express  terms,  in  a  deed  or  con 

^  tract  in  writing.    And  it  seems  that  a  court  of  equity,  if  it  can  enforce, 

c  specifically,  sudi  a  contract,  under  any  circumstances,  it  should  not 

c  do  so  when  it  is  in  parol  and  not  resting  on  a  distinct  consideration, 

!  and  is  in  dispute. 

!  Stsfhsnb  V,  AuLLs. 781 


18. ,  presumption  not  in  favor  of]    Where  the  evidence  left  it 

doubtful  whetuer  the  parties,  when  they  finally  concluded  a  contract 
for  the  sale  and  purchase  of  an  iron  foundir,  had  any  distinct  agree- 
ment or  understanding  that  the  defendant  (the  purchaser)  was  bound, 
as  matter  of  contract,  not  to  set  up  the  same  business  in  opposition  to 
the  plaintiff,  at  the  same  place,  or  within  ten  miles  thereof :  Held, 
that  the  contract  was  of  a  character  not  to  be  helped  by  any  infer- 
ence or  intendment ;  and  that  a  complaint  in  equity,  filed  to  restrain 
the  defendant  from  carrying  on  the  business  within  the  limits  specified, 
was  properly  dismissed  ;  but  that  the  dismissal  should  have  been  with- 
out prejudice  to  plaintiff's  right  to  sue  at  law.  lb. 

iS06  Ck>N8IGN0R  AHD  CONBIOHBE;  Ck)MMOH  GaBRIERS.  1,  2,8,4;  DEBTOR 

AND  Creditor;  Easement;  Evidence,  9, 18, 14, 17, 20,  22, 28, 27, 28, 
29,  40,  65;  Fraud;  Guaranty.  1,  2;  Husband  and  Wife;  Insur- 
ance ;  Married  Woken  ;  Mechanics'  Lien  ;  New  Tore  Cftt,  2,  9, 
10, 12 ;  Sale  and  Deliyert  ;  Specific  Performance;  Statute  of 
f^EiAUDs ;  Vendor  and  Purchaser  ;  Vendor  and  Vendee. 

Ck)NTRiBunoN :  See  Indorsement  ;  Tenancy  in  Common,  1. 

Contributoby  Negligence:  J3ee  Master  and  Sebyant,  2;  Negli- 
gence, 1, 2,  5,  6,  7,  8, 11. 

Conyebsations  :  See  Evidence,  46. 

Conyebsion:  See  Bailment,  2;  Common  Cabbieb,  5 ;  Indian  Rbsebya- 

TIONS. 

Conviction  :  See  Contempt,  1 ;  Cbiminal  Law,  1,2;  Indictment,  1,  8 ; 
Tbial,  4. 

Cobpobation  :  See  Contbact,  7 ;  Evidence,  17 ;  Insubancb,  18 ;  Relig- 
ious COBFOBATIONS  ;  TAXATION,  8. 

CoBBBSPONDENCE :  See  Eyidencs,  5. 

Coerrs — extra  allowance — povier  of  supreme  court  in  appeals  from  surro- 
gaU^s  decree.]  An  appeal  was  taken  to  the  general  term  from  a  decree 
of  the  surrogate,  admitting  a  will  to  probate.  The  general  term  af- 
firmed the  decree  and  its  judgment  was  aflSrmed  by  the  court  of  ap- 
peals, which  directed  costs  of  all  parties  paid  out  of  the  estate.  After 
the  decision  in  the  supreme  court  the  surrogate  allowed  contestant's 
attorney  $1,000,  and  after  the  final  decision  the  special  term  made  a 
further  allowance  of  $1,000  above  the  taxable  costs,  ^^/(f,  that  the 
special  term  had  power  to  make  this  allowance.  Appellate  courts 
cannot  grant  an  extra  allowance  in  ordinary  cases.    But  in  an  appeal 

Vol.  in,  N.  Y.  Kbp.  — 108 
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from  a  decree  of  a  surrogate,  the  supreme  court  is,  hy  Code,  %  318« 
made  the  court  of  original  jurisdiction  for  the  purposes  of  costs. 

DUPUY  V.  WUHTZ 118 

2. ,  (m  appeal  to  county  eourtA    Defendant  appealed  to  the  county 

court  from  a  judgment  rendered  by  a  justice  of  the  peace  for  $47.25, 
stating  in  his  notice  of  appeal,  that  "  the  judgment  suould  have  been 
more  favorable  to  him,  in  that  it  should  have  been  "  for  four  different 
amounts  specified.  The  plaintiff  made  no  offer  to  modify  the  judg- 
ment of  the  justice.  In  the  county  court  the  plaintiff  recovered 
$25  damages  only.  Held,  that  the  plidntiff  was  entitled  to  costs,  and 
to  have  the  amount  thereof,  as  taxed  by  the  clerk,  inserted  in  the  judg- 
ment. 

MuBPHY  V.  Simmons 794 

8. ,  Held,  also,  that  the  cases  of  Putnam  ▼.  Heath,  41  How.  263. 

and  Wadley  v.  Dame,  43  id.  82,  were  decisive  of  the  question,  and  that 
a  correct  interpretation  of  section  871  of  the  Code  was  given  therein. 
*'  Such  interpretation  has  received  the  sanction  of  the  court  of  appeals 
in  Younghause  v.  Fingar,  47  N.  Y.  99,  and  indirectly  of  the  general 
term  of  this  court  in  the  third  department  in  43  How.  259."  lb. 

See  AcTiOH,  1, 4 ;  Demurrer,  8 ;  School  Law. 
Counter-claim  :  See  Election,  2 ;  Etidence,  55 ;  Lease,  2 ;  Pleai>- 

INO,  8. 

Counties  :  See  Supervisor. 

County  Treasurer  :  /S^6  Taxes. 

Covenant  :  See  Deed  ;  Estoppel,  1 ;  Vendor  and  Vendee,  4. 

Creditor's  Suit  —  Remedy  at  law  must  he  exhausted.  Judgment,  trans- 
cript of,  filed  after  debtor's  death  createe  no  lien.  Fraudulent  convey- 
ance. Remlting  trust. 1  Plaintiff  obtained  judgment  against  E.  in 
a  justice's  court  upon  which  execution  was  issued  and  returned  un- 
satisfied. E.  died,  after  which  plaintiff  filed  a  transcript  of  the  judg- 
ment with  the  county  clerk.  No  execution  was  issued  in  the  county 
court.  The  executor  of  E.  admitted  the  claim,  and  on  the  account- 
ing before  the  surrogate,  a  decree  was  made  adjudging  that  there 
were  no  assets  in  the  executor's  hands  to  pay  debts.  Plaintiff  then 
brought  action  against  B.  asking  that  certain  lands  which  B.  held, 
and  which  had  been  in  part  paid  for  with  the  avails  of  land 
claimed  to  have  been  conveyed  by  E.  to  B.  in  fraud  of  E.'s  creditors, 
be  declared  to  be  held  by  B.  in  trust  for  the  creditors  of  E.  and  that 
the  land  be  sold  for  the  payment  of  plaintiff's  debt  and  those  of 
other  creditors.  Held,  (1)  tnat  execution  not  having  been  issued  and 
returned  unsatisfied  in  the  county  court,  the  remedy  at  law  was  not 
exhausted,  and  the  action  could  not  be  maintained ;  (2)  that  the 
filing  of  the  transcript  in  the  county  clerk's  ofiBce  after  E.'s  death 
did  not  render  the  judgment  a  lien  on  the  real  estate  of  E.  and  could 
not  become  the  foundation  of  a  creditor's  suit;  (8)  that  only  the 
amount  of  money  advanced  by  E.  in  fraud  of  creditors  could  be  made 
a  lien  on  the  lands  and  recovered  for  the  benefit  of  creditors  ;  and  (4) 
that  the  real  estate  purchased  by  B.  would  not,  under  the  doctrine 
of  resulting  trusts,  become  the  property  of  E.'s  creditors. 

Henderson  «.  Brooks 445 

Criminal  law — escape  after  conviction  suspends  ngTU  to  a  review  of  trial.'\ 
G.,  who  was  convicted  of  a  felony,  and  committed  to  await  sentence, 
pending  an  application  for  the  settlement  of  a  bill  of  exceptions, 
escaped  from  the  custody  of  the  sneriff.  Hqld,  that  the  refusal  of 
the  justice  before  whom  Q.  was  tried,  to  proceed  with  the  settlement 
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of  the  bill,  and  to  Bifn  and  seal  the  same  when  settled,  while  the 
prisoner  was  still  at  large,  was  proper. 

Matter  of  Gbnet 7S4 

2.  ,  e9ca/p6  ofpriwn&r  after  writ  of  error  aU&teed.]    After  conviction 

and  judgment  in  a  criminal  trial,  a  bill  of  exceptions  and  stay  of 
proceedings  were  allowed,  subsequent  to  which  the  prisoner  escaped. 
Meld,  that  the  right  of  the  prisoner  to  act  adversely  to  the  People  and 
proceed  with  the  bill  of  exceptions  was  suspended  while  the  prisoner 
wa^  at  large,  but  the  court  could  not  deprive  him  of  the  benefit  of 
proceedings  taken  before  his  escape,  and  the  writ  of  error  could  not  be 
quashed. 

Sharkby  «.  People 739 

8. ,  neu)  tried  on  the  merits — verdict.']    A  new  trial  cannot  be  granted 

in  a  criminal  case  in  this  State  on  the  merits  by  an  appellate  court, 
except  in  certain  cases  where  the  power  to  do  so  is  conferred  by  stat- 
ute. People  V.  Thompson,  41  N.  Y.  1.  If  there  was  evidence  suffi- 
cient to  submit  the  question  of  the  prisoner's  guilt  to  the  jury,  their 
verdict,  upon  the  evidence,  is  not  open  to  review  upoa  the  merits. 

Egoleb  «.  People 796 

-,  opinions  of  witnesses!]    Where,  upon  a  trial  for  murder,  no  ques- 


tion was  made  which  could  render  it  material  whether  the  deceased 
died  of  a  wound  in  the  heart,  or  of  another,  in  a  different  place,  inflicted 
by  the  prisoner  at  the  same  time  and  with  the  same  weapon  :  Held, 
that  it  was  not  erroneous  to  allow  the  phvsician  who  made  the  post- 
mortem  examination  to  eive  his  opinion  that  the  wound  in  the  heart 
caused  the  death.  Beai  v.  People,  55  Barb.  552.  If  it  was  error  it 
would  furnish  no  ground  for  a  reversal  of  the  judgment.  People  v. 
Gonzales,  35  N.  Y.  49 ;  PeopU  v.  WhiU,  55  Barb.  606 ;  8hoH&r  v.  Peo- 
ple, 2  id.  198.  lb. 

5.  ,  provocation.]    The  provocation  under  which  the  prisoner  acted 

must  be  judged  of  by  the  res  geetcs;  and,  as  a  general  rule,  the  evi- 
dence must  be  confined  to  the  facts  and  circumstances  attending  the 
transaction.  lb. 

6.  , .]    Even  if  it  be  com]>etent  to  permit  the  former  school 

teacher  of  the  person  killed  to  state  the  facts  in  respect  to  her  conduct 
while  at  school,  it  is  not  error  to  exclude  his  opinion  as  to  her  violent 
and  aggressive  temper.  lb. 

See  Evidence,  2,  8, 10, 11 ;  Indictment  ;  Labcent  ;  Presumption  op 

Fact;  Trial,  1,  2,4. 

Cross-examination:  jSm Evidence, 52. 

Cross-Suits  :  8ee  Action,  1, 2. 

Custom  —  knotoledge  of,  necessary  to  charge  with  consequences.]  Proof  of 
knowledge  of  a  custom,  or  of  facts  from  which  it  may  be  fairly 
inferred,  is  ordinarily  essential  to  charge  a  person  with  the  conse- 
quences of  the  custom. 

BoARDMAN  V.  Gaillard 695 

See  Common  Carriers,  8 ;  Evidbnce,  28, 40, 49. 

Damages  :  See  Agency,  18 ;  Contempt,  2, 8 ;  Contract,  8 ;  Election,  2 ; 
Eminent  Domain,  8 ;  Evidence,  26,  41,  42 ;  Municipal  Corpora- 
tions, 2 ;  Negligence,  12 ;  Riparian  Owners  ;  Vendor  and  Pur- 
chaser, 2 ;  Waste,  2. 

Damnum  Absque  Injuria  :  See  Riparian  Owners,  1. 

Date  :  See  Promissory  Notes,  5. 
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D&ATH  *  See  Pabtibb,  8. 

Debtor  and  Creditor  —  Compromiee — fraud  in — when  creditor 
leased  from  agreement  of.]    The  creditors  of  a  debtor  agreed  to  accept 
fifty  per  cent  of  their  claims  upon  condition  that  no  more  was  to  be 
paid  to  anj  creditor.    The  fifty  per  cent  was  paid  to  M.  &  Co.,  a  firm 
of  the  creditors  who  joined  in  the  agreement  and  accepted,  but  G.  & 
Co.,  another  creditor  firm   who  joined,  required  an  additional  sum. 
for  which  they  accepted  the  debtor's  note,  which  the  debtor  gave 
without  the  knowledge  or  consent  of  the  other  creditors.    In  an  action 
by  the  assignee  of  the  debtor  to  determine  the  claims  of  the  creditors, 
field,  (1)  that  the  note  in  question  was  void  as  against  the  estate  of 
the  debtor,  having  been  given  in  fraud  of  the  agreement  of  compro- 
mise ;  (2)  that  M.  &  Co.  were,  in  consequence  of  such  fraud,  released 
from  the  agreement  nuuie  by  them,  and  might  claim  the  balance 
unpaid  of  the  debt  to  them. 

CrAKDALL  «.  COCHRAK 208 

2. ,  payment  of  anoihefe  debt  without  hit  regueet  or  recognition  — 

privity  of  contract.]  The  plaintiff  being  president  of  a  village,  and 
acting  in  its  behalf,  employed  M.  to  do  certain  work  on  the  highway, 
for  which  the  village  was  liable  to  pay.  M.  sued  the  plaintiff  for  the 
work  done,  and  a  judgment  bv  default  being  obtained  against  the 

Elaintiif  he  paid  it  and  brought  liis  action  against  the  village  to  recover 
ack  the  amount.  Ueld^  that  there  was  no  privity  of  contract  between 
the  plaintiff  and  the  village,  and  that  the  payment  made  to  M.  by  the 
plaintiff,  not  having  been  made  at  the  request  of  the  village,  or  subse- 
quently recognized  by  it,  gave  the  plaintiff  no  right  of  action  against 
the  village.  No  one  can  make  himself  creditor  of  another  by  paying 
his  debt  without  his  request,  or  subsequent  recognition  of  the  act. 
Stokes  V.  Lewie,  1  T.  H.  20 ;  TayUxr  v.  Baldwin,  10  Barb.  626 ;  Ingraham 
V.  Gilbert,  20  id.  151. 

Gould  v.  Village  of  Ph(bnix 797 

Deceased  Party  :  /Sm  Parties,  3 ;  Evidence,  46. 

Declaratiohs  :   See  Aoenct,  4;    Evidence,  5,  17,  46;   Fraudulent 

Conveyance,  7. 

Decree:  See  Executors. 

Deed — breach  of  covenant  in.]  Defendant  executed  to  plaintiff  a  deed  of 
uninclosed  and  uncultivated  lands  containing  a  covenant  for  ouiet  and 
]>eaceable  possession.  At  the  time  the  deed  was  executed  there  was 
a  mortgage  upon  the  premises,  and  subsequently  the  mortgage  was 
foreclosed  and  the  premises  sold ;  but  the  purchaser  did  nothing  to 
evict  the  plaintiff.  Held,  that  the  plaintiff  could  not  maintain  an  ac- 
tion against  defendant  for  breach  of  the  covenant  in  the  deed. 

Wood  v.  Forncrook 80S 

See  Estoppel,  1 ;  Promissory  Note,  10 ;  Tenancy  in  Common,  2 ;  Vendor 

AND  Vendee,  84 ;  Voluntary  Conveyance. 

Default  :  See  Divorce,  2. 

Defense  —  Metitioue  firms — pleading,]  T.  sold  goods  to  the  defend- 
ants in  the  name  of  **  T.  &  Co.,*'  when  in  fact  the  business  was  carried 
on  by  T.  individually.  In  an  action  for  the  price  of  the  goods,  held, 
(1)  that  the  fact  that  the  transaction  was  in  violation  of  the  statute 
was  a  bar  to  a  recovery ;  (2)  but  in  order  to  render  such  defense 
available  it  must  be  specially  pleaded. 

OToole  d.  Garvin 118 

2. ,  equitable,  to  legal  action — Evidence — parol  testimony.]  Plain- 
tiff, to  whom  a  testator  devised  all  his  real  estate,  brought  action  to 
dispossess  E.  of  lands  the  title  to  which  was  in  testatoi's  name. 
E.,  in  his  answer,  set  up  that  the  testator  and  himself  were  partners, 


INDEX.  g2] 


Dhfensb — Oantinued, 

and  that  the  real  estate  was  partnenihip  property.  HM,  that  E.  was 
entitled  to  set  up  this  defense  to  plaintiff's  claim,  and  that  parol 
evidence  of  the  facts  set  forth  was  admissible  on  the  part  of  the 
defense. 

ThOKFBOK  «.  EOBBRT 474 

^  See  Ahendi£Bnt,  4 ;  Diyobcb,  2 ;  ELEOnoiY,  1,3;  Hiohwats,  2 :  Pbomis- 

i  SORT  Notes,  10. 

^  DsLiYBRT :  See  Pbomissort  Notes,  11 ;  S^le,  1 ;  STATtrrs  of  Frauds,  1. 

Demand  :  See  Guaranty,  8 ;  Indian  Rbberyations  ;  Promissory  Notes, 

2,  6 ;  Sale,  1,  2. 

'  Demurrer —  OamplaiM  in  action  against  married  woman,"]   The  first  part 

'  of  a  complaint  alleged  that  defendant  was  a  married  woman,  and  the 

owner  of  a  separate  estate,  and  that  plaintiff  sold  property  to  her  for 
which  they  claimed  to  recover.  The  second  part,  without  referring  to 
the  first,  alleged  for  a  further  cause  of  action  that  they  sold  and  deliv- 
ered property  to  defendant,  etc.,  and  a  money  judgment  was  demanded. 

;  There  was  no  allegation  in  the  complaint  tnat  plaintiff  intended  to 

charge,  or  that  the  debt  was  contracted  for  the  benefit  of  her  separate 
estate,  or  that  it  was  contracted  in  a  trade  or  business  carried  on  by 
her.  HMy  that  a  general  demurrer  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action  would 

\  not  lie. 

Ward©.  Quyer. 58 

2.  ,  Variance  betioeef*  title  of  action  and  body  of  eomplaini.]  Plain- 
tiffs in  the  title  of  the  action  described  themselves  as  executrix  and 
executor  of  the  will  of  P.  M.,  deceased,  and  in  the  complaint,  set  forth 
a  cause  of  action  as  of  their  own  right.  Held,  that  the  complaint  was 
not  demurrable.    Merritt  v.  Seaman,  6  N.  Y.  168. 

Murray  v.  Church 145 

8. ,  Foredonire  action — aUotoance  in.]  The  action  was  for  the  fore- 
closure of  a  mortgage.  The  court  below  overruled  a  demurrer  to  com- 
plaint as  frivolous,  and  gave  judgment  of  foreclosure  and  sale,  with  an 
allowance  of  two  and  one-half  per  cent.  Held,  that  such  allowance 
was  within  the  discretion  of  the  court.  lb. 

See  Former  Adjudication  ;  Joinder^  1, 2. 

Deposit:  S96 Bailment,  2. 

Deposition  :  See  Commission  ;  Witness. 

Devise  :  See  Will,  1, 8,  4. 

Discontinuance  :  See  Arbitration. 

Discretion  of  Court  :  See  Judgment,  4. 

DiYiDENDB :  See  Insurance,  12. 

Division  Fences  :  Sm  Fence  Viewers,  2. 

Divorce  — aUotoance  to  wife  —  mode  of  eecwring  —  wJ^en  not  authoriud.]  In 
an  action  by  a  wife  for  a  limited  divorce,  on  the  ground  of  cruel  and 
inhuman  treatment,  the  referee  found  that  such  treatment  did  not 
exist  to  a  degree  authorizing  separation,  and  expressed  the  opinion 
that  the  complaint  should  be  dismissed.  The  special  term  did  not 
reverse  the  order  of  the  referee,  yet  did  not  dismiss  the  complaint,  but 
appointed  a  receiver  to  whom  defendant  was  directed  to  pay  a  specified 
sum,  to  be  Invested  for  the  support  of  the  wife.  Held,t}iBi  if  an  allow- 
ance  could  be  granted,  it  could  not  be  done  by  taking  possession  of  the 
husband's  property  through  the  medium  of  a  receiver  in  the  first 
instance,  but  only  by  requiring  security  for  payment  of  the  allow- 
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ance,  and  sequestrating  the  property  in  case  of  default,  ffdd,  also, 
that  neither  cruel  or  inhuman  treatment  by  the  husband,  nor  conduct 
on  his  part  rendering  cohabitation  unsafe  or  improper,  nor  abandon- 
ment  of  the  wife  by  him  haying  been  found,  the  ^urt  could  not,  under 
2  B.  S.  147,  g  55,  make  an  allowance  to  the  wife. 

Dayib  v.  Dayis 455 

2. ,  Defen$6  not  allowable  c^fter  judpment.]    In  an  action  for  divorce, 

service  was  by  publication.  After  judgment  defendant,  upon  show- 
ing that  he  had  received  no  notice,  and  had  a  defense,  was  permitted 
to  defend.  Meld,  that  the  court  had  no  power  to  permit  a  defense 
under  section  135  of  the  Code. 

Brown  v.  Brown 477 

8.  ,  Bemarriage  of  toife  doee  not  deprive  her  of  alimony.]  Defend- 
ant, in  a  decree  made  upon  a  judgment  of  divorce  against  him,  waa 
directed  to  pay  $3,000  a  year  alimony  to  plaintiff.  Udd,  that  the  sub- 
sequent marriage  of  plaintiff  was  no  reason  for  relieving  defendant 
from  the  payment  of  such  alimony.    Forreit  t.  Forreet,  &  N.  Y.  515. 

Shepherd  v.  Shepherd 715 

See  Judgment,  4. 

Domestic  Animals  :  See  Animals. 

DowBB :  See  Legacy  ;  Mortgage,  3. 

Draft — forged  indoraement.]  The  plaintiff,  being  entitled  to  additional 
bounty  as  a  soldier  in  the  U.  S.  army,  employed  one  Jones  to  procure 
it  for  him.  A  draft  for  $100,  signed  by  a  paymaster  in  the  army,  pay- 
able to  the  order  of  the  plaintiff,  was  subsequently  presented  to,  and 
cashed  by  the  defendant,  having  upon  it,  at  the  time,  the  name  of  the 
plaintiff,  which  was  forged,  and  the  name  "  S.  Edgar  Jones,"  Indorsed 
thereon.  The  circumstances  tended  to  show  that  Samuel  Jones  and 
S.  Eldgar  Jones  were  one  and  the  same  person.  Held^  that  the  inser- 
tion of  a  middle  name,  after  the  letter  S.,  in  the  indorsement,  waa  not 
such  a  material  variation  as  to  authorize  the  inference  that  another 
and  a  different  person  was  intended. 

Arnolds.  Nat.  Alb.  Exch.  Bank 709 

3. ,  Right  of  payee  to  recover  a/mUs  of  Tiolder.^    A  draft  payable  to 

the  order  of  the  plaintiff,  and  having  upon  it  his  forged  inaorsement, 
was  paid  by  the  defendant,  without  knowledge  that  such  indorsement 
was  a  forgery,  but  upon  the  assumption  that  it  was  genuine,  and  that 
the  draft  had  been  lawfully  issued  and  was  the  property  of  the  plain- 
tiffl  Held,  that  having  thus  conceded  the  fact,  tne  defendant  was 
estopped  from  interposing  as  a  defense  to  an  action  for  the  conversion 
of  the  draft,  that  the  plaintiff  had  no  right  to  it.  lb. 

See  Agency,  2,  3 ;  Consignor  and  Consignee  ;  Question  of  Fact  ; 

Sale,  2. 

Duress  :  See  Payment,  4. 

Basement  —  To  maintain  insecure  structure — railway  embankment!]  In 
1859  an  embankment  of  defendant's  railroad  slid  down  upon  the  land 
of  plaintiff's  father.  At  that  time,  for  a  valuable  consideration,  the 
father  made  an  agreement  in  writing,  that  if  '*  land  slides  shall  here- 
after occur  from  said  embankment  •  •  •  j  ^^^\  make  no 
claim  for  damages  therefor,  and  that  I  will,  and  that  my  heirs,  etc, 
shall,  consider  the  money  this  day  paid  •  •  •  compensa* 
tion  in  full  for  all  past  and  future  damage,  etc.,  in  consequence  of  said 
embankment,  and  this  instrument  a  bar  to  all  future  claim."  Held 
(Miller,  P.  J.,  dissenting),  that  an  easement  of  this  naturo  could  be 
ereated  by  covenant,  and  that  the  instrument  in  question  was  a  bar 
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to  a  recovery  for  damages  for  slides  from  the  embankment  thereafter 
happening,  oy  ordinary  or  casual  negligence  of  defendant. 

Van  Reksselasr  v.  Alb.  and  West  Stockbkidoe  R.  R.  Co.  .  620 

Bee  Eminent  Dohaik,  8. 

Ejectment  —  suit  hy  infant  —  evidence  — preeumption  offact.'^  The  objec- 
tion that  an  infant  has  not  the  legal  capacity  to  sue  m  ejectment 
must  be  taken  by  demurrer.  SeiUon  v.  I)avis,  1  N.  Y.  Sup.  91.  But 
where  the  wife  of  the  infant's  father  sued  as  guardian,  the  father 
being  dead,  and  no  proof  being  introduced  showing  that  he  had  mar- 
ried more  than  once,  ?i€ld,  that  the  presumption  was  that  she  was  the 
mother  of  the  infant  and  the  guardian  in  socage,  and  as  such  entitled 
to'  sue,  and  an  amendment  of  the  pleadings  would  be  made  to  meet 
the  technical  objection  first  raised  on  appeal  that  the  suit  was  not 
properly  brought.  Syhester  v.  RoUton,  31  Barb.  286 ;  1  R.  S.  718,  g  6 ; 
17  Wend.  75 ;  30  Barb.  633 ;  55  id.  428, 429. 

Bartholbmew  v.  Lyon 774 

See  Parties,  1,  2. 

Election — between  defejues — when  court  cannot  compel  — fraud  and  v)ar- 
fantyi]  In  an  action  for  the  price  of  some  barley  defendants  set  up  a 
breach  of  warranty  and  also  fraud  in  representations  as  to  the  quality  * 
of  the  barley.  After  defendants  had  given  evidence  tending  to  estab- 
lish each  defense  the  court  compelled  them  to  elect  between  the  two. 
Held,  error.  The  court  has  no  power  to  require  a  defendant  to  elect 
upon  which  of  several  defenses  he  will  rely  when  more  than  one  is 
set  up  and  evidence  given  tending  to  prove  each  of  them,  unless  they 
are  so  far  inconsistent  that  both  cannot  exist  in  the  same  transaction. 

ELellt  d.  Bbrnheimer 140 

2.  ,  Damages.l    Defendants  averred  that  on  the  discovery  of  the 

fraud  they  tendered  back  the  barley  and  repudiated  the  transaction, 
and  further  alleged  that  the  barley  was  worth  only  %\  per  bushel, 
whereas  the  contract  price  was  $2.  Held,  sui&cient  to  warrant  defend- 
ant in  claiming  an  allowance  by  way  of  counter-claim  of  the  difference 
between  the  purchase  price  of  the  barley  and  its  real  value.  lb. 

8. '-',  Evidence  —  statements   to  agents   communicated  to  principal,'] 

Statements  made  by  plaintiff's  agent  in  the  transaction  to  defendants' 
agent,  in  respect  to  the  quality  of  the  barley,  which  were  communicated 
to  defendants  before  the  purchase,  Keld  admissible  upon  the  defense 
of  fraud.  lb. 

See  Tenancy  nr  Common,  3. 

Eminent  Domain  —  taking  gravel  bed  for  railroad.]  The  acquirement  of 
land  by  a  railroad  company,  outside  of  its  way,  for  the  purpose  of 
enabling  it  to  obtain  gravel  therefrom  for  the  construction  of  the  road, 
held  not  allowable  under  the  statutes  relating  to  eminent  domain. 

Matter  of  N.  Y.  &  Canada  R.  R.  Co.  v.  Gunnison 632 

2. ,  statutes    relaUng    to,  must    be    strictly  construed — acquiring 

land  for  city  streets.]  By  the  charter  of  the  city  of  Troy  It  is  pro- 
yided  that  where  lands  are  to  be  taken  for  a  street  in  case  of  ina> 
bility  to  agree  with  the  land  owners  as  to  compensation,  oommis- 
sioners  of  estimate  shall  be  appointed.  Proceedings  were  taken  to 
lay  out  and  open  a  street  in  Troy  a  certain  distance.  A  portion  of  the 
way  the  land  could  be  obtained  by  negotiation,  but  a  part  of  the  way 
it  could  not.  A  committee  reported  these  facts  to  the  common  council 
and  recommended  the  laying  out  of  the  street  and  the  appointment 
of  a  board  of  estimate.  The  report  was  accepted,  but  afterward 
reconsidered  and  adopted,  except  as  to  the  laying  out  of  the  street 
through  lands  that  could  not  be  obtained  by  negotiation,  and  oommis- 
sioners  of  estimate  appointed.    HM,  that  the  authority  conferred  by 
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statute  in  this  matter  mast  be  strictly  pursued,  and  the  appointment  of 
oommissioners  of  estimate  not  being  provided  for  except  in  case  of  inik- 
bility  to  agree  with  the  owners  of  lands  as  to  compensation,  the  pro- 
ceedings to  open  the  street  were  invalid.  

Matter  of  Housb  Avesub 770 

8. ,  ilreet  taken  far  railroad  —  anoraual  of  damages.]  Individ- 
uals owning  lands  bounded  by  a  puDllc  street  are  entitled  to  oocapj- 
up  to  the  line  of  such  street,  and  to  the  use  of  the  street  for  mny 
purposes  connected  with  such  occupation,  not  conflicting  with  the 
right  and  easement  of  a  railroad  company  under  a  license  to  lay  down 
their  rails  on  such  street ;  and  their  damage  for  the  taking  by  each 
railroad  company  of  a  portion  of  the  land,  lor  the  use  of  the  railroad 
should  be  appraised  upon  that  basis. 

Matter  of  Str.  North.  R.  R.  Ck).  v.  Alexander 784 

See  Statutory  Construction,  3. 

Enlibtmbnt:  /Sm  Fraudulent  Gonyetancb,  3. 

Entribb  :  See  Evidence,  38, 89, 44, 51, 54. 

EquiTABLB  Action  :  See  Action,  8. 

Equitable  Lien  :  See  Vendor  and  Vendee,  1. 

BU^uiTABLE  Relief  :  See  Evidence,  23. 

Equitt  of  Redemption  :  See  Chattel  Mortgage,  4. 

Escape  :  See  Criminal  Law,  1, 2. 

Estate  —  tohenremainder  veete.]  A  testator  devised  an  estate  to  M.  and  D. 
for  life,  or  while  they  should  remain  unmarried,  and  upon  the  mar- 
riage or  death  of  the  two,  the  fee  to  several  children  of  testator's 
named,  or  the  survivors  of  them.  The  testator  further  directed  that 
in  case  any  of  the  children  should  die  leaving  issue,  such  issue  should 
receive  the  same  share  the  child  would  have  received  if  living,  ffetd^ 
that  upon  the  death  of  the  testator  the  children  took  a  vested  re- 
mainder in  fee,  and  a  conveyance  by  them  to  M.  and  D.  would  vest 

in  M.  and  D.  the  entire  estate.  

Hopkins  «.  Hopkins 627 

Estoppel  —  covenant  in  deed — when  granior  not  estopped  by.']  Defendant 
bein^  in  possession  of  premises  under  a  land  contract  executed  to  him 
by  plaintiff,  and  having  paid  the  purchase  price  and  being  entitled  to 
a  deed,  gave  a  mortgage  on  the  premises  to  S.  &  P.  to  secure  a  debt. 
Subsequently  plaintiff  gave  a  warranty  deed  to  defendant  and  then 
took  an  assignment  of  the  mortgage  from  S.  &  P.  In  an  action  to 
foreclose  the  mortgage,  held,  that  plaintiff  was  not  estopped  by  the 
warranties  in  the  deed  from  insisting  on  the  lien  of  the  mortgage. 

JuDD  «.  Seekins 965 

2. ,  Fhilure  to  read  instrument.l    Defendant,  a  married  woman, 

claimed  not  to  have  read  mortgages  signed  by  her,  or  to  have  known 
their  nature.  No  fraud  or  misrepresentation  was  shown.  Seld,ihsX 
she  could  not  thus  disavow  the  effect  of  such  mortgages. 

Fowler  v.  Trull 582 

See  Claim  and  Delivery  ;  Former  Adjudication,  1 ;  Insurance,  1 ; 
Tenancy  in  Common,  2;  Trade-Marks,  2. 

E«yicnoN :  See  Vendor  and  Purchaser,  1. 

Evidence  — juetiet^s  court  judgment.]  In  an  action  upon  a  judgment  ren- 
dered bv  a  justice  of  the  peace,  neld^  that  the  facts  necessary  to  show 
the  jurisdiction  of  the  justice  and  not  appearing  in  his  docket  might 
be  proved  by  parol  testimony. 

Roberts  v.  Burrell 80 
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2. ,'  Abortion.]    In  a  trial  for  procaring  an  abortion  resulting  in 

death,  it  was  shown  that  the  prisoner  had  administered  mediciDes  to 
deceased  which  might  produce  miscarriage,  and  that  a  miscarriage  was 
produced,  whereby  she  died.  Held,  that  a  circular  published  by  pris- 
oner tliree  years  previously,  tending  to  show  that  he  was  engaged  in 
the  business  of  consulting  m  reference  to  the  procuring  of  abortions, 
was  admissible  in  behalf  of  the  prosecution.  Such  evidence  is  not 
analogous  to  evidence  of  the  commission  of  other  similar  offenses,  but 
direcUy  bears  upon  the  question  whether  the  prisoner  was  guilty  of 
unlawfully  procuring  an  abortion. 

Weed  v.  People 50 

3.  ,  Charge  to  jury.]    The  court  below  charged  that,  if  the  jury 

"  found  an  abortion  had  been  committed  upon  her  "  (deceased),  "  or  an 
attempt  at  it  made,  and  that  the  defendant  was  connected  with  it,  and 
tiiat  the  death  resulted  therefrom,  they  must  convict."  Meld,  not 
error.  lb. 


-,  Affidavits  previoudy  made  hj/  toitneu.]   A  witness  for  defendant. 


on  cross-examination,  was  shown  an  affidavit,  the  signature  to  which 
he  admitted  was  his.  Plaintiff's  counsel  refused  to  let  defendant's 
counsel  examine  the  affidavit  and  refused  then  to  put  it  in  evidence. 
At  a  later  period  of  the  trial  plaintiff  offered  it  in  evidence,  when 
defendant's  counsel  objected  on  the  ground  that  he  had  been  prevented 
from  examining  the  witness  as  to  its  contents.  Held  inadmissible  on 
that  ground. 

Union  Manupact.  Co.  v.  Btinoton 86 

5.  .]    An  affidavit  made  by  a  witness  for  plaintiff  some  time  previous 

to  the  trial  in  relation  to  the  matters  sworn  to  by  him,  hold  simply  a 
declaration  and  inadmissible  on  behalf  qI  plaintiff.  lb. 

6. ,  Memoranda.]    The  affidavits  in  question  were  made  several 

years  after  the  transactions  they  related  to  'took  place.  Meld,  that 
they  were  not  admissible  as  memoranda.  lb. 

7.  ,  Judgment  record — New  York  eity^    In  an  action  against  the 

city  of  New  York  to  recover  the  plaintiff's  salary  as  an  assistant 
alderman,  the  complaint  alleged  that  the  plaintiff  was  duly  elected. 
The  defendants  denied  the  statement  of  tne  complaint  and  alleged 
that  C.  was  elected ;  that  the  plaintiff,  claiming  to  have  been  elected, 
submitted  his  claim  to  the  board  of  assistant  aldermen,  who  decided 
that  C.  was  elected ;  that  the  salary  was  paid  to  C,  who  performed 
the  duties  of  the  office.  The  plaintiff  proved  a  ^cord  in  an  action 
brought  by  the  people,  on  the  plaintiff's  relation  against  C,  in  which 
plaintiff  was  adjudged  to  be  entitled  to  the  office.  Held,  that  the 
record  not  being  between  the  parties  to  this  suit,  nor  followed  by  the 
admission  of  the  plaintiff  to  the  rights  claimed  under  it,  was  not 
admissible  in  evidence. 

MgVeanet  «.  Mayob  of  New  York 181 

8. ,  When  declarations  ofprincipai  not  admissihU  against  surety.]  M. 

was  principal  and  D.  surety  upon  a  bond  condition^  for  the  faithful 
performance  by  M.  of  his  duties  as  teller  of  a  bank.  M.  was  a  defaulter, 
and  the  bank  brought  action  on  the  bond  against  M.  and  D.  Held,  that 
admissions  made  by  M.  after  he  ceased  to  l^  teller,  and  after  the  defal- 
cation, were  not  admissible  against  D.  • 

Tenth  Nat.  Bank  v.  Darbagh 188 

9. ,  Parol   evidence   to  explain  oMect  of  written  inetmment.'X     It 

appeared  from  the  evidence  that  the  parties  had  made  a  verbal  con- 
tract for  the  employment  of  defendant,  and  a  written  contract  upon  the 
same  matter  executed  some  months  after  defendant  had  entered  into 
such  employment  was  introduced.  Heldt  that  it  was  competent  to  show. 

Vol.  Ill,  N.  T.  Rbp.  — 104 
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bj  parol  eridence,  that  the  object  for  which  the  written  contract 
made,  was  to  induce  a  third  perron  to  advance  money  to  plaintiff. 

Gribbbon  e.  Mason 185 

10.  ,  On  trial  for  receiving  itden  goods — prior  transactions  of  similar 

character.]  At  the  trial  of  an  indictment  for  receiying  stolen  goods, 
it  had  been  proved  that  the  snoods  in  question  had  been  stolen  bj  the 
clerk  of  the  owner  from  whom  the  prisoner  received  them,  and  that 
on  several  previous  occasions  the  derk  had  stolen  goods  of  the  same 
kind  from  the  same  owner,  which  he  had  sold  or  pawned  to  prisoner. 
Held,  that  conversations  had  between  the  prisoner  and  the  clerk  at  the 
time  of  the  previous  transactions  were  admissible  on  the  part  of  the 
prosecution  to  show  guiltj  knowledge. 

COPPEBMAK  O.PbOPLB IW 

11. ,  Charge  to  jury,]    The  prisoner  was  a  licensed  pawnbroker,  and 

had  paid  the  clerk  only  $6  for  the  foods,  which  were  f<hown  to  be 
worth  $17.50.  The  clerk  testified  that  ne  sold  the  goods ;  the  prisoner 
claimed  and  testified  that  the  monej  was  advanced  as  a  loan  upon  the 
pledge  of  the  goods.  Held^  that  a  charge  to  the  jury  that  it  was 
material  for  them  to  consider  whether  the  indicted  act  was  a  pawn  or 
a  sale  was  not  error.  lb. 

13. ,  To  affect  credit  of  witness — taking  usurp.^    At  the  trial  of  an 

action  to  set  aside  a  mortgage  as  usurious,  a  witness  for  the  defense 
who  had  acted  for  defendant  in  the  negotiation  of  the  mortgage,  was 
questioned  as  to  whether  he  had  not,  on  other  loans  by  defendant  to 
other  parties,  taken  notes  from  them  for  sums  in  excess  of  legal 
interest  paid  to  defendant.  Held^  that  the  evidence  was  inadmissible 
for  the  purpose  of  affecting  the  credit  to  be  given  to  witness. 

Poolbr  0.  Cubtibs.  . .  .* S38 

18.  ,  In  replevin    action — fraud — rescission  of  contract.]      In  a 

replevin  suit,  plaintiff  had  shown  that  defendant  had  agreed  to  give 
the  replevied  property,  a  horse,  in  exchange  for  a  patent  right,  and 
that,  after  conveying  the  patent  ri^ht  to  defendant,  plaintiff' htul  taken 
the  horse  from  the  pasture  where  it  was,  after  which  defendant  retook 
possession.  Upon  the  trial  defendant  offered  to  show  that  the  exchan^ 
was  procured  by  false  and  fraudulent  representations  of  plaintiff;  and 
that  the  conveyance  of  this  patent  had  been  surrendered  to  plaintiff 
for  the  purpose  of  having  a  different  conveyance  covering  more  terri- 
tory executed,  and  was  still  in  his  possession,  ffdd,  that  the  exclu- 
sion of  the  evidence  was  error. 

BUTLBB  C.  RBTKOLDS 341 

14.  •^^—,  Failure  of  consideration — former  judgment.]  In  an  action  anon 
a  promissory  note  against  maker  and  indorser,  the  answer  set  up  tnat 
the  note  was  given  upon  a  parol  agreement  on  the  part  of  plaintiff  to 
discontinue  a  suit  against  the  maker  upon  his  giving  indorsed  notes 
for  the  claim  in  suit,  and  that  after  accepting  these  notes  plaintiff  con- 
tinued the  suit  to  judgment  and  execution.  Held,  a  complete  defense, 
and  the  exclusion  of  evidence  in  support  of  the  same,  error. 

BOOKSTAYBR  V.  Qlenny 348 

15. ,  Execution  and   Ifsy   in  bar — burden  of  ^oof]    The  answer 

also  set  up  that  th»  sheriff  had,  under  the  execution  issued  in  the  ac- 
tion first  instituted,  levied  upon  property  enough  to  satisfy  such  execu- 
tion. Held,  that  it  was  upon  the  plaintiff  to  show  that  the  levy 
was  not  a  satisfaction  of  the  execution,  and  the  exclusion  of  proof  of 
such  levy  was  error.  lb. 

16. ,  Proof  of  return  of  execution  ]  The  certificate  of  a  county  derk 

held  incompetent  to  prove  the  issue  and  return  of  an  execution  on  file 
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in  his  office.  The  execation  with,  the  sheriff^s  certificate  indoraed 
thereon  was  the  proper  evidence. 

Baldwin  v.  Rtan 251 

17. ,  Of  incorporation  under  lato$  of  another  State  — of  agenCn  au- 
thority —  declarations —  Agency — ratification  of  agenfs  acts  —  Bond  — 
riglUs  of  surety.]  The  agent  of  plaintiff,  a  sewing  machine  company 
incorporated  by  the  laws  of  Connecticut,  entered  into  an  agreement 
under  seal  with  P.  of  Syracuse,  N.  T.,  for  the  selling  of  machines  which 
should  be  consigned  to  P.  and  for  which  P.  should  give  his  notes 
when  sold.  Defendant  became  surety  on  a  bond  conmtioned  for  the 
performance  of  the  agreement  on  the  part  of  P  In  an  action  for  a 
breach  of  the  bond,  th^  defendant's  answer  put  in  issue  the  incorpora- 
tion of  plaintiff  and  the  execution  of  the  contract  by  plaintiff,  and  set 
up  a  defense  that  there  was  an  agreement  at  the  time  the  bond  was 
signed,  that  there  was  to  be  another  surety.  Held,  (1)  that  the  certifi- 
cate of  the  secretary  of  State  of  Connecticut  was  evidence  of  the  incor- 
S oration  of  plaintiff,  defendant  not  having  pointed  out  any  specific 
efects  in  its  authentication  ;  (3)  that  the  authority  of  the  agent  of 
Slaintiff  to  make  the  sealed  contract  could  be  proved  by  parol  evi- 
ence ;  (8)  that  the  subsequent  ratification  of  the  contract  by  plain' 
tiff  rendered  it  binding  on  the  parties,  notwithstanding  any  defect 
in  the  agent's  authority ;  (4)  that  the  acts  and  declarations  of  P.  were 
competent  evidence  against  defendant;  and«(5)  that  although  there 
was  some  conversation  about  having  an  additional  suretv  at  the  time 
defendant  signed  the  bond,  but  not  sufficient  to  establish  a  distinct 
agreement  to  that  effect,  defendant  was  liable. 

Wbbd  Sew.  Mach.  Co.  v.  Kaulback 804 

18. ,  Opinions  of  vntnesses  as  to  value.]    Where  particular  services 

were  sued  for,  and  the  sums  charged  for  the  same  were  specified  in  a 
bill  of  particulars,  held,  that  the  opinions  of  witnesses,  called  as  experts, 
should  have  been  confined  to  the  value  of  the  services  so  specified  ; 
and  that  it  was  not  competent  to  prove  the  value  of  all  the  services,  in 
a  lump,  including  supposed  services  beyond  those  sued  for. 

Barker  v.  Cairo  &  Fult.  R.  R.  Co 828 

19. ,  Effect  of  receiving  improper  testimony. 1    ffeld,  also,  that  the 

errors  of  the  referees,  in  receiving  such  testimony  originally,  and  in 
denying  a  motion  to  strike  it  out.  Were  not  cured  by  a  statement  in  their 
findings,  that  in  deciding  the  case  they  excluded  the  evidence  from 
consideration.  lb. 

20. ,  Finding  of  in^isition  presumptifoe  of  insanity. "X    In  an  action 

upon  two  agreements  executed  by  defendant,  one  in  1859,  and  the  other 
in  1862,  the  defendant  set  up,  as  a  defense,  insanity.  On  the  trial  he 
offered  in  evidence  a  writ  de  htnaiieo  inquirendo,  issued  June  11, 1868, 
and  the  inquisition  taken  thereon,  which  showed  that  he  had  been  a 
lunatic,  but  with  ludd  intervals,  for  ten  years.  Heid,  that  the  evi- 
dence was  admissible.  The  inquisition  was  prima  fade  evidence 
that  the  defendant  was  insane  before  the  agreements  were  made,  and 
the  burden  was  cast  upon  the  plaintiff  of  showing  that  sudi  agreements 
were  made  during  lucid  intervals,  or  that  in  point  of  fact  the  inquisi- 
tion was  erroneous. 

GooDELL  «.  Harringtok 845 

21.  ,  Opinvms  of  witnesses.]  Held,  also,  that  permitting  non-profes- 
sional witnesses  to  give  their  opinions  as  to  the  mental  condition  of 
the  defendant  at  different  times,  was  error.   lb. 

32. ^j  Pleading — reformation  of  contract — Equitable  relief. ]     The 

plaintiff  in  an  action  set  forth  a  written  contract  by  which  the  plain- 
tiff agreed  to  build  for  the  defendant  a  house,  twonty-four  feet  by 
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twenty-two.  The  house,  for  building  which  plaintiff  sought  to  re- 
ooTer,  was  twenty-four  feet  by  twenty,  and  plaintiff  allefed  that  the 
twenty-two  feet  was  an  error,  and  that  it  should  have  been  twenty 
feet.  Plaintiff  then  demanded  judgment  for  the  amount  of  the  con- 
tract price  remaining  unpaid.  HM,  that  evidence  of  the  error  was 
admissible,  and  plaintiff  was  entitled  to  judgment  for  a  reformation  of 
the  contract.  A  prayer  for  such  relief  was  not  necessary  if  the  facts 
warranted  it. 

Gabwbll  «.  West 888 

28. ,  Parol  offreement — failure  of  e&nnderoHon,]     In  an  action 

upon  a  promissory  note  payable  to  the  order  of  defendant,  and  indorsed 
by  him  to  plaintiffs,  hela^  that  it  was  incompetent  to  show  an  oral 
agreement  between  plaintiffs  and  defendant  at  the  time  of  the  trans- 
fer, whereby  the  former  were  to  discontinue  a  pending  suit  by  them 
against  the  maker  and  apply  the  note  upon  the  debt  sued  upon,  and 
renew  the  note  when  due,  which  agreement  plaintiffs  did  not  fulfill. 
Such  evidence  would  be  no  defense  to  the  defendant  in  the  absence 
of  an  allegation  of  damages  sustained  and  a  counter-claim. 

BooKSTAVBR  V.  Jatkb 897 

24.  ,  Opinion  of  mtnesi.]    in  an  action  for  a  breach  of  promise  of 

marriage,  a  witness  for  defendant  who  had  testified  to  an  interview 
with  plaintiff,  in  which  plaintiff  had  spoken  concerning  defendant,  was 
asked  what  her  (witness')  opinion,  from  the  manner  of  plaintiff's 
speech,  was,  as  to  her  (plaintiff's)  respect  for  the  defendant.  The 
witness  was  not  shown  to  have  any  intimate  acquaintance  with  plain- 
tiff. Held  (per  Morgan,  J.),  that  the  witness  was  not  qualified  to 
express  an  opinion  as  to  the  state  of  plaintiff's  affection  toward 
defendant. 

ToxFKiNB  0.  Wadlet 424 

25. ,  Impeaching  toitneu — UmiUUion  of  inquiry  at  to  character.] 

Evidence  was  offered  as  to  plaintiff 's  character  twentynaeven  years 
previously,  while  living  at  S.  She  had  lived  during  the  interven- 
ing time  within  six  miles  of  S.  Held,  that  the  circuit  judge  had  dis- 
cretion to  limit  inquiries  as  to  character  to  within  twelve  years 
previous  to  the  trial,  and  such  limitation  was  proper  to  be  made. 
The  proposition  that  an  inquiry  as  to  character  cannot  be  limited 
as  to  time  should  be  confined  to  cases  where  there  is  some  connection 
shown  to  exist  between  the  present  and  the  former  period,  or  where 
present  character  may  be  lairly  inferred  from  previous  bad  char- 
acter, lb. 

26. ,   Evidence  in  mitigation  of  dcmagee  admissible  without  being 

pleaded.]  Defendant  offered  to  show  in  mitigation  of  damages  an  act 
of  adultery  by  plaintiff  prior  to  a  former  marriage,  and  more  than 
twenty-five  years  previous,  and  while  plaintiff  was  very  youn^.  Held, 
admissible,  although  no  such  defense  nad  been  pleaded.  Mitigating 
circumstances  may  be  proved  without  being  pleaded.  lb. 

27. ,   Satief action  of   undertaking — burden    of  proof]     In   an 

action  on  an  undertaking  given  for  a  stay  of  proceedings  in  a  suit, 
whereby  the  defendants  agreed  to  pay  the  plaintiff  the  value  of  the 
use  and  occupation  of  a  farm,  h^eld,  that  the  burden  of  proof  was  on 
the  defendants  to  show  that  the  undertaking  had  been  satisfied ;  and 
the  evidence  of  the  defendants  having  shown  that,  by  agreement,  the 
plaintiff  had  received  one-half  the  crops  for  the  use  of  the  farm,  that 
the  action  could  not  be  sustained.  The  technical  rules  governing 
accord  and  satisfaction  do  not  apply  to  such  a  case. 

Pat^mer  0.  Palmer 440 

28. ,  Owtom.]    Defendant  purchased  from  plaintiffs  a  quantity  of 

soda  ash,  to  be  delivered,  of    a  certain  quality.    Plaintiffs  tendered 
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the  soda  ash  to  defendant,  at  the  same  time  offering  a  certificate  of 
qaality  from  "  H.  &  A./'  a  firm  of  chemists.  Defendant  refused  to 
receive  the  ash,  and  it  was  resold.  In  an  action  for  the  loss  on  resale, 
held,  that  it  was  competent  to  show  that  it  was  the  aniversal  custom 
of  the  trade  in  contracts  for  soda  ash,  to  determine  the  quality  by 
tests  by  certain  recognized  chemists,  whose  certificate  was  attached  to 
the  iuToice,  and  was  received  by  dealers  as  evidence  of  the  quality, 
and  that  the  firm  of  "  H.  &  A."  were  among  those  recognized  chemists, 
and  their  certificate  was  recognized  by  the  trade  as  a  compliance 
with  such  a  contract. 

Baksrv.  Squibs 465 

29. ,  Genuineness  ofwnitUn  inetrwnent,']     There  was  no  witness 

called  to  prove  the  genuineness  of  the  certificate,  who  had  seen  H. 
■  k  A.  write,  or  who  had  corresponded  with  them,  but  several  dealers 
in  the  soda  ash  trade  testified  that  numbers  of  such  certificates  had 
passed  through  their  hands,  and  had  been  acted  upon  by  them,  and 
received  in  the  trade  as  genuine.  Held,  sufficient  to  go  to  the  j ury  upon 
that  question.  lb. 

80.  ,  Copy  of  tDTtHna.]     A  copy  of  the  certificate  was  produced 

instead  of  the  original  tendered.  It  was  shown  that  it  was  usual  for 
the  certificate  to  go  with  the  invoice  to  the  purchaser ;  that  it  was  not 
usually  preserved ;  that  the  witnesses  were  unable  to  trace  the  certifi- 
cate in  question,  and  that  it  was  probably  lost.  Held,  that  the  copy 
was  admissible.  Where  a  paper  is  of  but  little  value,  less  diligence 
is  demanded  in  attempting  to  produce  or  find  the  original  paper, 
because  the  circumstances  aid  the  presumption  of  loss.  lb. 

81. ,  Award.]    Plaintiff  and  S.  both  claimed  to  own  certain  hay.    S. 

sold  the  hay  to  defendant,  and  afterward  submitted  the  dispute  to 
arbitrators  who  made  an  award  in  favor  of  plaintiff.  Held,  that  this 
award  was  admissible  as  evidence  of  plaiiitiff's  title  in  an  action 
against  defendant  for  the  price  of  the  hay. 

Rockwell  v.  Lawrence 475 

8d. ,  General  retuUe.]    A  witness  was  asked  this :    '*  During  the 

whole  term  was  there  a  profit  made  or  loss  sustained  in  the  general 
result ;  state  all  the  facts  ? "    Held,  too  general   to  be  admissible. 

Hregory  v.  Brooks 517 

88.  ,  Agency  —  traneaetions  with  third  persons.']    In  an  action  for 

goods  purchased  by  R.,  claimed  to  be  an  agent  of  defendant,  evidence 
ihtii  R.  had  purchased  goods  of  other  parties  than  plaintiff  upon  the 
credit  of  defendant,  for  which  defendant  subsequently  paid,  hM 
admissible  in  connection  with  similar  previous  dealings  with  plaintiff. 

EbRSLAKB  V.  SCHOONHAKER 524 

84. ,  Fraudulent  rwreeentations — va/riance.]   In  an  action  to  recover 

damages  caused  by  defendant's  alleged  false  and  fraudulent  represen- 
tations, which  were  specifically  charged  in  the  complaint,  plaintiff 
offered  evidence  of  fidse  and  iraudulent  representations,  other  than 
those  charged.    Held,  inadmissible. 

Thurman  v.  Moshsr 588 

85.  ,  Examination  pursuant  to  %  891  of  Code.]  The  examination  of  a 
defendant  taken  before  the  trial  of  an  action,  pursuant  to  section  891 
of  the  Code  of  Procedure,  was  not  signed  by  the  party,  nor  certified 
by  the  officer,  nor  filed  with  the  clerk.    Held,  not  evidence  per  se.  lb. 

86.  ,  Memorandum  —  haw  far  evidence  —  stenographer's  minutes.] 

The  stenographer  who  took  down  the  examination  testified  that  it  was 
the  evidence  as  he  took  it,  and  that  he  believed  it  to  be  correct ;  he 
did  not  state  that  he  had  no  recollection  of  the  facts  aside  from  the 
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written  paper.  HM,  that  the  examination  was  not  admiasible  as  a 
memorandum.  lb. 

87. fjudament  against  adminiitrator.]    In  an  action  against  the 

heirs  and  the  grantee  of  an  intestate  to  set  aside  the  conveyance  and 
charge  the  lands  with  a  debt  of  intestate,  held,  that  a  judgment  against 
the  administratrix  of  intestate  was  not  admissible  to  prove  the  debt. 
Sharpe  v.  Freeman,  45  N.  Y.  802. 

Eento.  Kknt d90 

88. ,  Book  account — memoranda.]    A  witness  stated  that  he  knew 

about  entries  in  a  book  kept  by  another  person,  that  he  made  all  the 
memoranda  from  which  the  entries  were  transcribed,  that  he  saw 
most  of  the  entries  at  the  time  they  were  made  or  very  soon  after, 
that  he  knew  them  to  be  correct  at  the  time,  and  that  he  believed  the 
book  produced  to  be  the  original.  Held,  that  the  evidence  was  suffi> 
clent  to  allow  the  book  to  be  received  in  evidence. 

Krom  «.  Levy 7(H 

89.  ,  Where  a  witness  states  that  he  can  testify,  of  his  own  knowl- 
edge, as  to  the  accuracy  of  the  items  of  a  bill,  there  is  no  impropriety 
in  allowing  him  to  read  the  bill  for  the  purpose  of  supplying  the 
dates  and  amounts.  lb. 

40.  ,  Agent,  limitation  of  authority  of — custom,]     Plaintiffs  sold, 

through  a  broker,  certain  goods  to  defendant.  The  goods  were  deliv- 
ered by  plaintiffs'  carman  at  defendant's  store,  and  defendant's  clerk 
in  charge  of  the  store,  who  received  them,  signed  a  receipt  presented 
by  the  carman,  in  which  it  was  stated  that  the  goods  were  received 
from  plaintiffs.  At  the  time  of  the  sale  the  plaintiffs  gave  the  invoice 
of  the  goods  to  the  broker  and  did  not  send  one  with  the  goods.  The 
broker,  who  pretended  to  defendant  that  the  goods  were  his  own  and 
sold  them  as  such  to  defendant,  made  out  an  invoice  in  his  own  name 
and  collected  their  price.  In  an  action  for  the  price  of  the  goods, 
held,  (1)  that  defendant  was  not  entitled  to  show  that  his  clerk  had  no 
authority  to  sign  the  receipt  in  question,  such  clerk  having  apparent 
authority  for  that  purpose ;  (2)  tnat  defendant  could  not  show  pre- 
vious dealings  between  himself  and  the  broker,  having  no  connection 
with  the  transaction  in  controversy ;  (8)  that  the  failure  to  deliver  an 
invoice  with  the  goods  did  not  deprive  plaintiff  of  his  rights,  ^ven 
though  it  was  customary  for  invoices  to  be  sent  with  fipoods  ;  (4)  that 
a  custom  of  signing  receipts  presented  by  carmen  delivering  goods, 
without  inquiry  as  to  the  ownership  of  the  goods,  could  not  be  siiown 
as  being  unreasonable  and  tolerating  carelessness,  nor  (5)  could  a 
custom  of  brokers  to  sell  and  receive  pay  for  goods  in  their  own  name, 
such  custom  not  being  shown  to  be  general.  Held^  also,  that  the  exist- 
ence of  a  custom  must  be  proved  as  a  fact  and  not  as  a  judgment  or 
conclusion  of  the  witness. 

Gallup  o.  Lederer 710 

41. ,  Damages — upon  sale  of  goods.]    The  action  was  brought  upon 

the  sale  made  by  the  broker.  Held,  that  plaintiff  could  recover  only 
the  purchase  price  and  not  the  value  of  the  goods  at  the  time  of  a 
demand  made  for  them  upon  defendant.  lb. 

42. ,  Sale  by  agent  in  fraud  of  principal —  damages.]    Plaintiff  gave 

a  power  of  attorney  to  S.  and  to  another  to  sell  real  estate  in  Cali- 
fornia. This  was  sold  in  1858  by  S.  for  $140,000.  In  an  action 
against  S.  and  others  for  damages,  it  was  claimed  by  plaintiff  that 
this  sale  was  made  by  the  defendants  for  their  own  benefit.  HM, 
that  evidence  that  the  property  was  worth  in  1840  $800,000,  and  an 
offer  had  been  made  of  that  amount  for  it,  it  appearing  that  plaintiff 
had  made  improvements,  and  the  property  was  situated  in  a  place 
where  property  was  inclined  to  advance,  was  relevant. 

Price  «.  Ebtxb 720 
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48.  ,  Examination  of  party  a$  a  tntness  —pertinency  ofqueetione — 

contempt.]  In  an  action  to  enjoin  the  defenaant  from  surreptitiouBlj 
obtaining  and  communicating  to  another  foreign  newe  diBpatches 
Bent  bj  Atlantic  cable  exclasiyelj  to  the  plaintiff,  the  defendant,  after 
testifying  that  the  foreign  news  he  so  famished  was  obtained  by 
him  several  times  each  day  directly  by  cable  from  London,  and  that 
the  dispatches  came  to  a  banking  hoose  in  New  York,  from  whom  he 
receiTed  them,  was  asked :  "  What  banking  house  was  that  ?  "  Held, 
that  the  question  was  proper  and  pertinent,  as  the  plaintiff  had  a 
right  to  contradict  the  statement,  and  to  test  its  accuracy  in  any  legal 
manner.  And  that  the  question  being  material  and  competent,  tne 
defendant  was  in  contempt  for  refusing  to  answer. 

KiSRiTAN  V.  Abbott 755 

44. ,  Entriee  in  a  memorandum  book.]    In  an  action  to  recover 

moneys  loaned  by  the  plaintiff  to  the  defendant,  the  plaintiff  testified 
that  at  the  time  of  each  loan  he  made  a  memorandum  in  a  book,  from 
which  he  testified,  but  did  not  put  the  book  in  evidence.  The  defend' 
ant  offered  the  remaining  portions  of  the  book  in  evidence.  The  ref- 
eree allowed  the  book  in  evidence  so  far  as  it  related  to  transactions 
between  the  parties,  to  which  ruling  the  defendant  excepted.  Held, 
that  if  the  portion  of  the  book  so  admitted  was  to  be  regarded  as  put 
in  by  the  defendant  as  evidence  on  his  part,  the  ruling  of  the  referee 
was  erroneous,  as  it  was  not  in  accordance  with  the  offer  of  the  defend- 
ant. Held,  also,  that  the  referee,  after  admitting  the  entries  of  loans 
contained  in  the  memorandum  book,  as  evidence  either  against  the 
defendant  or  to  corroborate  the  plaintiffs  statement,  should  have 
allowed  the  defendant  to  test  the  accuracy  of  the  entries  by  showing, 
if  he  could,  that  they  were  not  in  fact  made  at  the  dates  claimed. 

Read  v.  Smith 780 

45.  ,  Receipt.]  After  a  defendant  had  testified  that  loans  made  to 
him  by  the  plaintiff  in  1865  and  1866,  had  been  paid,  and  that  the 
plaintiff  had  also  loaned  him  money  in  1867  and  1868 ;  held,  that  he 
might  be  asked  whether  he  held  receipts  for  the  payment  of  the  lat- 
ter loans,  for  the  purpose  of  raising  the  presumption  that  the  older 
loans  had  also  been  ptAd.  lb. 

46.  Conv&reatione  vfith  a  party  since  deceaeed.]    In  an  action  against 

an  executor,  the  defendant,  on  the  direct  examination  of  a  witness, 
sought  to  prove  by  him,  from  the  admissions  of  the  plaintiff,  that  a 
certain  agreement  existed  between  the  plaintiff  and  the  testator. 
The  plaintiff,  on  cross-examination,  asked  tne  witness  whether  he  had 
ever  conversed  with  the  testator  concerning  the  terms  of  his  agree- 
ment with  the  plaintiff,  and  whether  the  terms  thereof  as  stat^  by 
the  testator  agreed  with  those  which  the  witness  had  sworn  were 
stated  to  him  by  the  plaintiff.  The  witness  answered  in  the  affirma- 
tive. Held,  that  this,  so  far  as  it  went,  was  additional  evidence  of  the 
same  facts  which  the  defendant  had  already  sought  to  prove ;  and 
therefore  an  exception  to  the  evidence,  as  being  contrary  to  section 
890  of  the  Code,  was  unavailable  on  appeal. 

Rowland  v,  Hbgrman 764 

47.  ,  Statement  of  fact.]    In  an  action  for  damages  for  neglip^enoe 

in  defendants'  steamboat  running  into  plaintiffs  tugboat,  a  witness 
who  was  being  examined  as  to  the  depth  of  water  on  each  side  of 
the  vessels  at  the  place  of  collision,  was  asked:  "Could  she  (the 
steamboat)  have  passed  east  of  the  Telefl^ph  (the  tuglx>at)  safely." 
Held,  admissible  as  a  statement  of  fact,  tne  witness  having  given  dis- 
tances in  his  previous  answers. 

Blanchabd  v.  N.  J.  Steamboat  Co 771 
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48.  .]    A  witness  had  testified  that  towing  vessels  did  not  all  cany 

the  same  siirnal  lights,  and  was  asked :  "  What  differences  are  there  ?  " 
The  point  oeing  considered  was  whether  the  tug  carried  sufficient 
lights.  HMt  that  the  difference  in  lights  carried  by  yessels  was  imma- 
terial, lb. 

49. ,  Ctutom.']    Evidence  of  a  custom  of  pilots  as  to  which  side  of 

the  channel  they  took  at  flood  tide  held  not  objectionable.  lb. 

60. 1  Expert  teetimonp.']    A  witness  testified  that  he  had  been  in 

the  wrecking  business  twenty-two  years,  had  raised  vessels,  and  had 
endeavored  to'raise  others  where  he  found  it  impracticable,  and  had 
superintended  a  diver  who  examined  the  sunken  tug  and  heard  his 
testimony  as  to  the  condition  of  the  tug,  and  had  made  soundings. 
ffeld,  that  questions  to  witness  as  to  whether  the  tug  could  be  raim 
as  a  whole,  and  its  value  when  raised  in  comparison  with  the  cost, 
were  proper.    Filer  v.  If,  F,  C.  R,  B,  Co,,  49  N.  Y.  42.  lb. 

51.  ,  Memoranda.']    Memoranda  of  facts  made  by  a  witness  about 

twenty-three  years  before  the  trial,  the  witness  not  being  able  to  rec- 
ollect the  facts,  but  testifying  that  the  memoranda  were  true  ;  hddj 
admissible  to  refresh  the  memory  of  the  witness.  22N.Y.  462; 
16  id.  485;  20  Id.  346. 

Bartholbmew  0.  Lton 774 

62.  ,  Croae-examin€Uion — leading  queeUoiu.}    Leading  questions  may 

always  be  asked  of  an  adversary's  witness  on  cross-examination. 
They  are  generally  discretionary,  when  put  to  the  party's  own  wit- 
ness ;  and  where  they  are,  in  fkci^  objectionable,  the  objection  will 
be  regarded  as  waived  if  not  made  in  time  and  before  the  answer,  so 
that  the  objection  might  have  been  obviated. 

Hazlewood  v.  Hehinwat 787 

63. ,  Commiseion  to  take  teetimony,]    Such  an  objection  should  not  be 

entertained  or  allowed  to  prevail  after  the  execution  and  return  of  a 
commission,  unless,  in  any  view,  the  objection  was  previously  made, 
on  the  settlement  of  the  interrogatories  annexed  to  the  commission, 
lb. 

64.  ,  Memorandum.']  Where  a  witness,  upon  looking  at  a  memo- 
randum not  made  by  him  of  certain  items  of  account,  was  able  to 
remember  and  testify  to  the  sale  of  the  items  mentioned  independent 
of  the  memorandum ;  KM,  that  the  witness  might  refresh  his  mem- 
ory in  that  manner,  but  could  not  depend  upon  the  memorandum 
for  either  quantity  or  price  of  the  articles  sold. 

Smith  «.  Randall 796 

65. ,  Counter-claim  —  eertnces.]   In  an  action  against  an  executor  upon 

contract  services  by  defendant's  testator  in  aiding  plaintiff  to  procure 
a  writ  of  Tiabeas  corpus  for  his  (plaintiff's)  release  from  confinement 
at  his  request,  held  allowable  as  a  counter-claim.  lb. 

66. ,  Letters.']    Letters  to  the  plaintiff  bv  one  not  a  party  to  the  action 

which  were  never  acted  upon  or  answered  by  plaintiff,  held,  properly 
excluded. 

Lewis  v.  Van  Camfen 799 

Bee  Action,  6 ;  Agency,  4,  6, 9, 10 ;  Chattel  MoRTaAGE,  1 ;  ComassiON 
Common  Carriers,  3 ;  Contract,  15,  18 ;  Criminal  Law,  4, 5, 6 
Custom  ;  Defense,  2 ;  Election,  8 ;  Fraudulent  Conveyance,  6, 7; 
Indictment,  1 ;  Indorsement  ;  Impeachment  ;  Insurance,  9,  13 
Malicious  Prosecution,  8,  5 ;  Negligence,  9,11;  New  Trial 
Objection  ;  Partnership,  6 ;  Pleading,  2,  3 ;  Practice,  2, 6,  7 
Railroad  Aid  Bonds  ;  Reference,  8 ;  Title  ;  Town  Bonds,  2 
Trade-marks,  1 ;  Trial,  8, 5 ;  Trusts  ;  Usury  2 ;  Vendor  and  Pub- 
chaser,  7;  Verdict;  Witness. 
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Examination  of  Adtessb  Pabtt  :  See  Byidencb,  85.  'a«- 

EzcEFTiONS :  See  Practiob,  6 ;  Trial,  2, 4. 

Excise  Law  —  actions  for  penalties — by  whom  to  he  brought,]  The  act  to 
incorporate  the  city  of  Rome  (Laws  of  1870,  ch.  25)  provides  that  the 
OTerseer  of  the  poor  shall  have  the  same  powers  and  duties  as  over- 
seers of  the  poor  In  any  town  of  the  county  of  Oneida,  except  as  other- 
wise provided  therein.  HM^  that  this  gave  to  the  overseer  of  the 
poor  of  said  city  the  same  power  to  sue  for  penalties  for  the  violation 
of  the  excise  law  as  are  possessed  by  overseers  of  the  poor  in  the 
towns,  under  the  act  of  1878  (Laws  of  1878,  ch.  820). 

Hagbbtt  0.  Agan 783 

ExBCunoN  —  Sale  under — postponement  before  dap  of  sale.]  A  sheriff, 
who  hdd  noticed  a  sale  under  an  execution,  on  the  day  before  the  sale 
was  to  take  place  posted  notices  of  postponement  to  a  future  day  in 
the  places  where  the  original  notices  were.  Subsequentlv,  on  the 
same  day,  he  took  down  the  postponement  notices  and  held  the  sale 
on  the  day  originally  noticeo.  Meld  (following  Jctekson  v.  Clark,  7 
Johns.  217),  that  the  sale  was  irregui&r  and  void,  and  the  sheriff 
liable  to  the  execution  debtor  for  bu(£  wrongful  act. 
^  Fbbdebick  «.  Wheelock 210 

2. ,  NoUoe  of  postponement.]    If  a  postponement  of  a  sale  of  per- 
sonal property  under  execution  is  made  before  the  day  of  sale  it  must 
'                             be  treated  as  a  new  notice,  and  must  be  for  six  days.  lb. 

I  8. ,  direction  of  vyrit.]    An  execution  was,  upon  its  face,  directed 

;  "  To  the  sheriff  of  the  county  of   county,"  but,  upon  the  outside, 

t  under  the  title  of  the  action,  were  the  words,"  Execution  to  Saratoga 

county,"  with  directions  to  levy,  etc.,  signed  by  the  plaintiff's  attorney. 

Heldf  that  enough  appeared  by  the  indorsement  to  show  the  dir^tion 

of  the  writ  to  the  sheriff  of  Saratoga  county. 

White  «.  Coulter 608 

Executors  —  Final  accounting.]  A  surrogate,  upon  a  petition,  made  an 
order  directing  that  the  final  accounting  of  executors  and  decree  of 
distribution  be  opened  for  correction  of  such  alleged  errors  as  appeared 
upon  the  face  thereof.  Beld,  that  the  surrogate  was  vested  with 
power  to  make  such  an  order. 

Decker  e.  Elwood 48 

2. ,  opening  decree  upon — final  accounting.]    The  opening  of  the 

decree  of  a  surrogate  formally  and  lawfully  made  should  be  done 
only  in  extraordinary  cases,  and  where  errors  are  plain,  palpable 
and  beyond  any  question.  lb. 

See  Evidence,  15, 16 ;  Exempt  Property  ;  Payment,  5. 

8. ,  renunci€Uion.]    One  of  two  executors,   who   has  renounced, 

may,  upon  the  removal  of  his  co-executor,  for  cause  pursuant  to  stat- 
ute, and  before  any  letters  of  administration,  with  tne  will  annexed, 
have  been  granted,  retract  his  renunciation,  and  thereupon  have  let- 
ters testamentary  issued  to  him. 

CoDDmo  v.  Newman 864 

-,  Powers  of  surrogate — accounting  by  exeotUor — claims  of  credi- 


tors^ An  executor  was  summoned  before  a  surrogate  to  render  an 
account  and  show  cause  why  a  creditors'  claim  for  $724  should  not  be 
paid.  The  executor  filed  a  verified  account  with  vouchers,  showing 
a  balance  of  $94'l»  subject  to  a  prior  claim  of  $936.  The  petition  of 
the  creditor  urged  that  a  large  part  of  the  expenditures  mentioned  in 
the  account  were  not  necessary  for  the  settlement  and  preservation  of 
the  estate,  and  several  items  were  objected  to,  but  no  proofs  were 
taken  and  the  executor  was  not  examined.    HM,  that  this  was  not 

Vol.  Ill,  N.  Y.  Kkp.  — 106 
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safflcient  to  authorize  the  surrogate  to  imue  an  order  directing  the 
payment  of  the  claim. 

Bainbridge  v.  McCullough 486 

ExBCUTOBS  AKD  Administbatobs  :  See  A.GCOUNTING ;  Action,  6 ;  Eyi- 

DENGB,  87,  46. 

EzBMFT  Fboterty^  eonetrtiction  of  statutes.]  By  the  statuten  relatlnff 
to  exemption  from  sale  under  execution  it  is  "provided  that  such 
exemption  shall  not  extend  to  any  execution  issued  on  a  demand 
for  the  purchase-money  of  *  *  *  the  articles  now  enumerated  by 
law."  Under  this  proviso,  Tield,  that  a  horse,  harness,  wagon  and 
sleigh,  exempt  property  under  the  Laws  of  1B42,  etc.,  might  be  sold 
under  execution  on  a  judgment  for  the  purchase-money  of  a  cow, 
which  was  exempt  property  under  the  Revised  Statutes.  The  exe- 
cution in  such  a  case  need  not  follow  the  identical  property. 

Sktdeb  V,  Datib 596 

See  Fbaxtdulbnt  Cokyetancb,  1. 

Extension  of  Time  of  Payment  :  See  Pbomissory  Notes,  1,9. 

Extra  Allowance  :  See  Action,  4 ;  Costs,  1 ;  Demurrer,  8. 

Federal  Court  :  See  Practice,  10. 

Fences  :  See  Fence  Viewers,  2 ;  Railroads. 

Fence  Viewers — decision  of , final.]    Where  fence  viewers  have  juris 
diction  of  the  parties  and  of  the  subject-matter,  their  decision  is 
final  upon  the  merits,  and  while  a  certiorari  to  review  their  pro- 
ceedings  may  be    issued,  the   court  will    not   review  controverted 
questions  of  fact  and  pass  upon  them  anew. 

People  ex  rel.  Foote  v.  Dewey 638 

2. ,  Dvomon  fences.]    It  is  not  one-half  in  length  of  a  division 

fence  which  the  statute  requires  each  owner  of  adjoining  lands  to 
build,  but  a  just  and  equal  proportion  with  reference  to  tne  cost  of 
construction  and  maintenance.  lb. 

Fictitious  Firm  :  See  Defense,  1. 

Fictitious  Name  :  See  Fraudulent  Conveyance,  3. 

Fire  Insurance  :  See  Insurance,  1, 2, 8,  4, 8, 18, 14, 15. 

Foreclosure  —  resale  of  premises.]  .A  resale  of  mortgaged  premises 
will  not  be  granted,  where  it  is  not  pretended  that  there  has  been  any 
fraud,  misconduct  or  surprise. 

White  v.  Coulter 608 

See  Judgment,  2, 8, 5;  Landlord  and  Tenant,  1 ;  Mortgage,  2,  8, 4. 

Forgery  :  See  Alteration  of  Instrument  ;  Draft. 

Foreign  Corporation:  iS^  Eyidbncb.  17. 

Former  Adjudication — toTiatis  not.]  The  subject-matter  of  a  former 
suit  related  to  the  liability  of  the  defendants  to  return  certain  bonds 
which  they  had  borrowed  of  the  plaintiff;  while  the  subject-matter 
of  a  subsequent  action  was  their  Uability  to  pay  the  plaintiff  the  pro- 
ceeds of  the  bonds,  arising  from  a  sale  thereof  with  the  plaintiff's 
assent.  Held,  that  the  claims  were  essentially  different ;  and  that  a 
judgment  in  the  former  action,  in  favor  of  the  defendants,  on  de- 
murrer, was  not  an  estoppel  in  the  second. 

Stowell  «.  Chamberlain 874 


2. 


,  Demurrer  —  effect  of  judgment  on.]  A  judgment  upon  de- 
murrer, which  decides  nothing  in  respect  to  the  merits  of  the  contro- 
versy between  the  parties,  but  merely  that  the  complaint  sets  forth 
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no  cause  of  lu;tlon,  and  that  the  plaintiff  shall  paj  costs,  is  not  a  bar 
to  a  subseqaent  action  wherein  the  complaint  sets  forth  a  good 
canse  of  action.  lb. 

Bee  Habeas  Corpus,  1 ;  Retiew. 

Fraud  —  reecisnon  of  $aU  for.]  Plaintiff  purchased  the  contents  of  a 
store  and  also  tne  lease  of  the  same,  giying  in  payment  his  notes  and 
a  mortgage.  After  several  months,  daring  which  time  he  had  sablet 
a  part  of  the  store,  receiving  several  hundr^  dollars  therefor,  and  sold  a 
part  of  the  goods,  he  tendered  back  the  goods  in  his  possession  and 
the  lease  and  demanded  the  mortgage  and  notes,  claiming  that  he 
had  been  induced  to  purchase  by  the  fraudulent  representations  of 
the  vendors.  In  an  action  brought  to  set  aside  the  sale  and  cancel 
the  mortgages  and  notes,  ?iM  that  plaintiff,  having  put  it  out  of  his 
power  to  return  the  property  received  by  Mm,  was  not  entitled  to  a 
rescission  of  the  sale. 

Sinclair  €.  Neill 74 

See  Agbnct,  8,  11,  12,  14 ;  Debtor  Ain>  Creditor,  1 ;  Election,  1,  2 ; 
Evidence,  18, 41 ;  Town  Bonds,  2;  Trads-marks,  1 ;  Vendor  and 
Purchaser,  6 ;  Vendor  and  Vendee,  8;  Voluntary  Conveyance. 

Fraudulent  Conveyance  —  right  of  creditore  —  exempt  property  —  bounty 
money  J]  R.  placed  bountv  money,  received  by  him  upon  enlistment 
into  uie  army,  in  the  hands  of  his  wife,  who  afterward  purchased  real 
estate,  taking  title  in  her  own  name  and  paying  toward  the  purchase 
price  $000  of  the  bounty  money.  Afterw^urd  the  wife  gave  R.,  in  a 
settlement  of  a  claim  by  nlm  for  the  bounty  money,  her  note  for  $400, 
after  which  settlement  she  sold  and  conveyed  the  real  estate  to  B. 
After  this  B.  bought  the  note  from  R.,  paying  him  $25.  R.,  claiming 
that  B.  still  owed  him  $875  upon  the  purchase  of  the  note,  sued  him ; 
B.  defended,  and  the  suit  was  settled.  After  these  transactions,  plain- 
tiff, who  had  obtained  a  judgment  against  R.,  commenced  action,  ask- 
ing to  have  the  debt  satisfied  from  the  lands  and  from  the  note,  claim- 
ing that  said  transactions  were  fraudulent  as  to  him.  Held,  (1)  that 
the  bounty  money,  being  exempt  from  claims  of  creditors,  a  gift  of 
it  by  the  debtor  to  his  wife  would  not  be  in  fraud  of  creditors :  (2)  if 
the  intent  of  R.  was  that  the  money  should  be  invested,  and  his 
wife,  either  without  or  with  his  consent,  took  title  of  the  lands  pur- 
chased to  herself,  she  and  R.  had  a  right  to  settle  for  R.'s  equity  in 
such  lands,  and  having  done  so,  bona  fide,  before  the  proceedings 
were  commenced  to  reach  such  equity,  the  lands  were  discharged 
therefrom ;  (8)  that  the  note,  while  in  R.'s  hands,  although  received 
for  bounty  money  invested,  was  not  exempt ;  but,  having  been  trans- 
ferred to  B.  for  a  consideration,  either  paid  or  satisfied  in  the  settle- 
ment of  the  suit,  no  collusion  or  want  of  good  faith  in  such  transfer, 
suit  or  settlement  being  shown,  was  not  liable  to  any  claim  of  R.'s 
creditor. 

YOUMANS  «.  BOOMHOWER 21 

8, ,  EnUttment  under  fleiUunu  name.]    Held,  also,  that  the  fact  that 

R.,  at  the  time  he  received  the  bounty,  was  a  deserter  from  the 
army,  and  enlisted  under  a  fictitious  name,  would  not  affect  the  exemp- 
tion of  such  bounty.  lb. 

8. ftohat  does  not  conetUute.']    In  an  action  to  set  aside  a  conveyance 

as  fraudulent,  it  was  shown  that  the  title  to  the  premises  conveyed 
was  in  the  grantor  and  his  wife  jointly ;  that  the  grantor  had  never 
paid  any  of  the  purchase-money,  but  it  had  been  paid  by  the  wife, 
and  that  the  grantor  had,  at  the  time  it  was  made,  considerable  other 
property,  ana  it  did  not  appear  that  this  property  was  not  sufficient 
to  pay  his  debts.  The  deed  was  voluntary.  Held^  insufficient  to  war- 
rant setting  aside  the  conveyance  as  fraudulent. 

Baldwin  «.  Ryan 251 
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4. ,  fraud  of  mortgctgar  only  — fraud  of  one  of  Boveral  mortgagut 

—  Chattel  mortgage — e^mnderation.]  M.  executed  a  chattel  mortgage 
to  defeDdant  and  C,  the  consideration  on  the  part  of  C.  being  a  debt 
claimed  to  be  due  to  0.  from  M.,  and  that  on  the  part  of  defendant  an 
assumption  bj  him  of  certain  debts  of  M.  After  the  mortgage  was  filed, 
an  attachment  was  issued  in  a  suit  against  M.,  under  which  plaintiff, 
as  sheriff,  seized  the  mortgaged  property.  Held,  (1)  that  the  mortgage, 
even  if  made  hj  M.  in  fraud  of  creditors,  would  not  be  invalid  as  to 
the  mortgagees,  they-  being  without  notice ;  (2)  that  the  fraud  or 
knowledge  of  C.  would  not  affect  defendants'  rights  under  the  mort- 
gage, their  interests  being  separate  and  distinct ;  and  (3)  that  the 
agreement  of  defendant  was  a  valid  consideration  for  the  mortage 
for  the  amount  secured  to  defendant,  even  though  none  of  the  debts 
of  M.  had  been  paid  when  the  property  was  attached. 

Smith  v.  Post 647 

5.  ,  transfer  by  mortgagee.']    After  defendant  had  taken  posseasion 

under  the  mortgage  he  released  all  his  right  in  the  mortgage  to  C, 
and  consented  to  her  taking  the  property.  Held,  that  defendant  was 
not  thereby  deprived  of  justifying  his  action  under  the  mortgage.  lb. 

m 

6.  ,  Evidence — cure  of  error  in  admimon.]    The  judge  charged  the 

jury  that  there  was  no  sufficient  evidence  of  the  indebtedness  to  C. 
Heldt  that  this  cured  any  error  in  the  admission  of  incompetent  evi- 
dence upon  that  subject.  lb. 

7. ,  declarations.]    The  transactions  between  M.  and  defendant  were 

carried  on  by  the  agency  of  M.'s  wife.  Held,  that  the  declarations  of 
M.  were  admissible  to  prove  his  ratification  of  his  wife's  acts.  lb. 

See  Crbditors'  Suit;  Trusts. 
Fbaudulbnt  Rbprssbktations  :  See  Insurance,  6,  6, 10. 
Fraudulent  Sale  :  See  Agekct,  8, 11, 12, 14 ;  Evidence,  40, 42. 
Freight  :  See  CoiCMok  Carrier,  2, 3, 4, 5. 
Good  Faith  :  See  Fraudulent  CJonveyance,  1, 8,  4 ;  Vendor  and  Pur- 

CHASER,  6. 

QooD  Will  :  See  Trade-marks,  1. 

Qrantor  and  Grantee  :  See  Estoppel,  1 ;  Undue  Influence. 

Guaranty  —  liability  of  guarantor.]  Plaintiff,  a  sewing  machine  com- 
pany, entered  into  a  contract  with  B.  whereby  plaintiff  appointed  B. 
its  agent  and  agreed  to  furnish  6.  machines  at  certain  rates,  and  B. 
agreed  to  account  for  all  machines  or  other  property  put  into  his 
hands ;  to  return  the  proceeds  of  sales,  and  all  unsold  machines  or 
other  property  at  the  expiration  of  the  contract,  and  to  make  good  all 
damages  to  machines  and  property  so  returned.  Plaintiff  also  agreed 
to  take  from  B.  in  payment  for  machines  sold,  such  notes  as  B.  might, 
from  time  to  time,  receive  in  their  sale,  payable  to  his  order  and 
indorsed  by  him  to  plaintiff.  To  secure  to  plaintiff  the  performance 
of  tins  agreement  defendant  executed  the  following  guaranty :  **  For 
value  received,  1  hereby  guarantee  to  the  D.  S.  M.  Ck>.  the  full  perform- 
ance of  the  within  contract  on  the  part  of  B.  and  the  payment  by  said 
B.  to  the  D.  S.  M.  Co.  of  all  sums  of  money  that  may  be  due  or  owing 
by  said  B.  to  the  D.  S.  M.  Co.,  either  by  note,  account,  indorsement  or 
otherwise."  In  an  action  on  the  guaranty :  field;  that  in  order  to  render 
defendant  liable  for  B.'s  acts,  they  must  be  acts  done  as  agent  and  not 
in  any  other  capacity ;  and  a  sale  of  the  machines  by  plaintiff  to  B. 
would  change  the  relation  of  plaintiff  and  B.  to  that  of  vendor  and 
vendee,  and  release  defendant  from  liability. 

Davis  Sewing  Kach.  Co.  v.  Lawrence 886 


INDEX.  837 

GuARAirrT  —  Otmtinued,      •  »a4i« 

2.  ,  Construction  of  eoTUraet.}  In  oonatroinff  the  contract  and  guar- 
anty the  court  decided  the  following  point8 :  Defendant  would  not  be 
liable  for  money  lent  bj  plaintiff  to  B. ;  nor  for  a  horse,  wagon  and 
sleigh  procured  by  B.  of  plaintiff.  But  the  contract  did  embrace 
thr^ul  and  oil,  and  machines  delivered  to  B.  bj  P.,  another  agent 
of  plaintiff,  with  the  latter's  direction  and  consent.  So  defendant 
would  be  liable  on  notes  guaranteed  by  B.  as  well  as  notes  indorsed. 
Under  the  contract  plaintiff  was  not  bound  to  accept  notes  non-nego- 

*  tiable,  or  notes  not  payable  entirely  in  money,  and  defendant  was 
liable  for  the  value  of  machines  for  which  such  notes  were  offered.  lb. 

8.  ,  Demand  of  performance.]    Under  such  a  contract  and  guaranty 

no  demand  of  performance  of  the  principal  and  notice  to  the  surety 
was  necessary  befgre  commencing  the  action  on  the  guaranty.  lb. 

See  Contract,  4.  • 

Habbab  Cobfub  —  Res  adiudieata — Imprisonment  for  debt.]  A  prisoner 
obtained  a  writ  of  habeas  corpus,  and  upon  a  hearing  his  discharge 
was  refused.  He  then  obtained  a  writ  from  another  judge.  The 
proceedings  before  the  judge  upon  the  first  application  were  set  up  by 
the  sheriff  as  a  bar  to  the  prisoner's  discharge.  The  prisoner  put  in 
a  traverse  denying,  as  matter  of  fact,  that  the  case  as  then  presented 
had  been  presented  to  and  passed  upon  by  the  judge  in  the  prior 
proceedings.  To  this  the  sheriff  demurred.  On  this  demurrer  the 
judge  gave  judgment,  discharging  the  prisoner.  Held,  that  the 
judge  l«fore  whom  the  proceedings  were  last  had  did  not  pass  upon 
the  case  as  presented  to  the  other  judge,  and  the  matter  was  not 
res  a4fudicata. 

Peoflb  ex  rel,  Eldridgb  v.  Fakchbr 189 

2.  ,  SUUutory  construction,    2  R.  8.,  ch.  5,  art.  5 ;  Laws  1831,  cha^. 

800.]  The  non-imprisonment  act  (Laws  1831,  chap.  800)  did  not  abolish 
2  R.  S.,  di.  5,  art.  5,  and  persons  who  have  only  debts  fraudulently 
contracted  are  not,  before  arrest  on  final  judgment,  precluded  from 
obtaining  discharge  under  the  last-named  statutes,  lb. 

Highways — rights  of  owner  of  adjoining  soil  —  nuisance.^  Plaintiff,  who 
owned  the  land  on  both  sides  of  the  highway  where  a  stream  of  water 
crossed  it,  erected  obstructions  so  that  the  stream  could  not  be  reached, 
but  not  interfering  with  travel  on  the  highway.  Held,  that  such 
obstructions  were  not  a  nuisance,  public  or  private,  and  that  defend- 
ant, who  had  watered  his  cattle  at  that  place  for  over  twenty  vears, 
had,  from  such  use,  no  right  to  continue  to  do  so,  and  was  guilty  of 
trespass  in  tearing  the  obstructions  down. 

Strickland  c.  WooLwoRTH 286 

2. ,  Advice  of  counsel  —  when  no  defense  to  trespass.']   Held,  also,  that 

advice  of  legal  counsel  was  no  defense  or  excuse  for  defendant's  acts 
in  tearing  down  the  obstructions.  lb. 

8. ,  Liability  of  commissioners  for  negligence — negligence  per  se — 

traveling  in  dirk  night  not.]  A  highway  conmiissioner  negligently  left 
a  highway  bridge  he  had  constructed  in  a  dangerous  condition.  Held, 
that  the  commissioner  having  undertaken  to  build  the  bridge  w»s 
liable  for  negligence  in  its  construction  to  those  injured  without  fault, 
although  sufficient  funds  had  not  been  put  in  his  hands  for  the  pur- 
pose 01  building. 

Rector  v.  Pibrcb 416 


,  Highways  on  town  Unes — erection  and  repaxr  of  hridges^    A 

road  running  on  the  dividing  line  between  two  towns  —  V.  and  Sf . — 
having  been  laid  out  by  the  commissioners  of  highways  of  said  towns, 
conformably  to  the  statute,  was  by  them  divideid  int6  two  road  dis- 
tricts and  one  of  such  districts  allotted  to  the  town  of  V.,  and  the  other 
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to  the  town  of  M.  Held,  thAt  for  the  expenses  of  erecting  and  keep- 
ing in  repair  a  bridge  over  a  stream  crossing  the  road  in  the  district 
alK>tted  to  the  town  of  V.,  that  town  was  alone  liable,  and  that  the 
town  of  M.  was  not  bound  to  contribute  thereto.  1  B.  S.  17,  §  75. 

TiFFT  ei  al,,  Com'rs,  «.  AiiLBT,  Com'r 784 

5.  ,  JuriMetion.}    Held,  also,  that  the  ro^  district  which  included 

such  bridge  was  within  the  exclusive  jurisdiction  of  the  highway 
commissioners  of  the  town  of  V. ;  and  that  the  construction  and  repair 
of  the  bridge  did  not  require  the  cooperation  of  two  sets  of  highway 
commissioners.  lb. 

-,  Statutory  eomtruetian.']    The  provisions  of  the  statutes  relating 


to  bridges  between  towns  bounded  by  a  river  or  stream  (Laws  1841, 
chap.  2§5 ;  1658,  chap.  689),  have  no  application  to  a  bridge  situated 
Uke  the  one  in  ouestion,  upon  streams  intersecting  the  town  line  at 
right  angles,  and  intermediate  between  the  exterior  lines  of  a  road 
district.  lb. 

7. ,  Laying  out  through  dooryardA    After  highway  commissioners 

laid  out  a  road  through  the  lands  of  M.,  without  ma  consent,  M.  extend- 
ed his  dooryard  so  as  to  embrace  a  portion  of  the  land  included  in  the 
road.  The  yard  was  of  sufficient  size  without  including  that  part 
taken  for  the  road.  HM,  that  the  road  was  not  laid  out  in  violation 
of  t^e  statute  forbidding  the  laying  out  of  a  road  through  '*  any  build- 
ings *  *  *  or  any  vards  or  inclosures,  necessary  to  the  use  or 
enjoyment  thereof  without  the  consent  of  the  owner."  (1  R.  S. 
614,  §  57.)    Lannng  v.  Caswell,  4  Paige,  528. 

PsoPLB  ex  rd,  Millek  «.  Comes 766 

Bu  Animals  ;  Statutory  Constbuction,  8, 4. 

HoLDBB  IK  Good  Faith  :  Bee  Promissort  Notbs,  5 ;  Towir  Bondb,  2. 

Husband  and  Wife  —  agreemerU  to  pay  for  w(/V*  support — notice  for- 
biddino  credU  to  wife —  effect  of\  The  defendant's  wife  being  epilep- 
tic and  partially  insane,  he,  witn  her  consent,  agreed  that  she  might 
live  with  the  plaintifif  (her  father),  and  that  he  would  pay  the  latter 
what  should  be  right  for  her  support.  The  wife  went  to  the  plun- 
tiff's  house,  and  continued  to  reside  there  without  any  objection  on 
the  part  of  the  defendant,  her  condition  not  improving,  but  growing 
worse.  While  she  was  so  residing  with,  and  support^  by  the  plain- 
tiff, the  defendant  published  a  notice  in  a  newspaper,  to  the  effect 
that  his  wife  had  left  his  bed  and  board  without  just  cause,  and  that 
he  would  pay  no  debts  of  her  contracting  after  that  date,  lleid,  (1) 
that  the  fair  inference  from  the  circumstances  was,  that  the  plaintiff 
was  to  keep  the  defendant's  wife  while  her  sickness  lasted ;  (2)  that 
the  facts  were  sufficient  to  show  that  the  notice  was  not  intended  to 
affect,  and  did  not  affect,  the  relations  between  the  parties,  but  was  per- 
fectly compatible  with  the  continuance  of  the. agreement;  and, (8)  that 
the  defendant's  liability  under  it  continued,  notwithstanding  the 
notice. 

Daubnet  V,  Hughes 350 

See  Agbnct,  1,4;  Divorce  ;  Married  Women. 

Impeaohment  —  usury. '^  In  an  action  on  a  promissory  note^  where  the 
defense  is  usury,  it  is  inadmissible  to  ask  the  defendant,  for  the 
purpose  of  impairing  his  credibility,  whether  he  had  set  up  usury 
in  other  suits.    Po<Mr  v.  Ourtiss,  ante,  page  228,  followed. 

Beard  v.  Hale 701 

3. ,  General  reptUation."]    As  to  the  credibility  of  a  witness  sought 

to  be  impeached,  after  showing  by  a  sustaining  witness  his  general 
good  character,  the  question  may  be  properly  asked,  "  Were  he  a  wit- 
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neBB  and  you  a  jaror,  would  you  believe  him  under  oath  ?"    So  it  is 
^  admissible  after  a  witness  has  testified  that  he  knew  his  reputation 

f.  in  the  neighborhood,  to  ask  the  question,  "  From  what  you  know  of 

J  his  general  reputation,  would  you  believe  him  under  oath  ?  "  lb. 

^  8. ,  Limit  of  inquiry. ]    The  inquiry  as  to  the  reputation  of  a  wit- 

ness soueht  to  be  impeached  must  be  confined  to  the  neighborhood 
in  which  ne  lives.  And  a  question  in  the  form,  "  Do  you  know  his 
reputation  among  his  acquaintances  ?  "  or  "  Do  you  know  his  reputa- 
tion among  the  people  of  the  village  and  vicinity  ?  "  is  inadmissible.  lb. 


b 

9  4. ,  Limit  to  numJ>er  of  toUnesses,']    Where  the  parties  are  limited 


to  six  witnesses  on  each  side,  in  respect  to  the  credibility  of  a  witness 
sought  to  be  impeached,  neither  party  has  a  right  to  call  other  wit- 
nesses in  place  of  those  who  have  testified  that  they  had  not  the 
means  of  knowing  the  character  of  the  witness  sought  to  be  im- 
peached, lb. 

See  EviDBNCB,  12, 25 ;  Witness. 
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Imfbibokmsbt  for  Debt  :  See  Habeas  Corpus,  2. 

r  Incumbrance  :  See  Moetgaob  ;  Specific  Performance  ;  Vendor  and 

I  Vendee,  1,  4. 

ft 


Indian  Rbseryationb  —  sale  of  property  removed  from,  void  —  demand 
^  before  suit.]    The  act  of  1S4J5,  for  the  protection  of  the  Seneca  Nation 

of  Indians  (Laws  of  1845,  chap.  150,  g  1),  declares  void  all  transfers  by 
individual  Indians  of  property  removed  from  any  of  the  reservations 
therein  mentioned.  Defendants  purchased  hemlock  bark  taken  from 
the  reservation  bv  individual  Indians,  from  those  who  purchased  of 
the  Indians.  Held,  that  an  action  might  be  brought  in  the  name  of 
the  nation  against  defendants  to  recover  the  value  of  such  bark. 
Those  who  purchased  the  property  of  the  nation  from  individual 
Indians  got  no  title,  and  they  could  confer  none  upon  their  vendees. 
Held,  also,  that  it  was  no  defense  tp  such  an  action  that  the  defend- 
ants acted  as  agents  for  others  in  buying  the  bark ;  or  that  they  pur- 
chased it  without  notice  that  their  vendors  had  no  title ;  or  that  tiiey 
acted  in  good  faith.  Held,  further,  that  the  original  taking  being 
unlawful,  sending  the  bark  away  was  in  itself  a  conversion,  and  no 
demand  was  necessary. 

Seneca  Nat.  of  Indians  v.  Hammond 847 

See  Statutory  Construction,  8, 4. 

Indictment  —  variance—  evidence — judicial  notice."]  An  indictment 
charged  the  peijury  to  be  committed  in  the  village  of  S.,  and  stated 
the  court  at  which  it  was  committed  to  have  been  neld  in  the  town  of 
K.  (in  which  the  village  of  S.  is  situated).  Held,  (1)  that  it  was  suffi- 
cient that  it  was  charged  that  it  was  committed  in  the  county  of  W., 
and  (2)  that  the  courts  would  take  Judicial  cognizance  that  the  village 
of  S.  was  situate  in  the  town  of  K. 

Wood  v.  People 506 

2.  , .1    The  oath  was  administered  March  2,  and  the  perjury 

charged  to  be  March  8.  Held,  that  the  indictment  was  not  repugnant. 
The  time  stated  when  the  oath  was  administered  was  not  material,  so 
that  it  was  before  the  finding  of  the  indictment  and  within  the  statute 
of  limitations.  lb. 

8. ,  coiwietion  sustained  by  one  good  count.']    After  a  general  verdict 

of  guilty  a  conviction  will  be  sustained  if  there  be  one  good  count  in 
the  indictment,  although  many  others  are  defective.  lb. 

Indorsement  —  Accommodation  indorsers  —  token  co-sureties  —  contribu- 
tion — evidence  — parol  proof  to  explain  writing.]    In  an  action  by  tiie 
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third  indoraer  of  a  note  who  had  paid  it,  against  the  oeoond,  it 
shown  that  the  indonements  were  accommodation,  that  there  were 
four  indorsers,  and  that  at  the  time  of  indorsement  it  was  agreed  that 
in  case  of  payment  each  shoald  contribute  ratably  thereto.  It  also 
appeared  that  the  first  and  fourth  indorsexs  were  insolvent.  Seld,  (1) 
that  the  agreement  in  question  could  be  proved  by  parol ;  (3)  that  the 
second  indorser  was  liable  to  the  third  as  oo-suretr  only  ;  and,  (3)  that 
the  other  indorsers  beinff  insolvent  the  second  indorser  was  liable  for 
one-half  the  amount  paid  by  the  third  indorser. 

Eabteblt  v.  Barber 421 

See  AcmoK,  6 ;  Drajtt  ;  Promissort  Notbb,  1, 3, 4. 

IRBYITABLB  AOdDKHT:  See  Ck>RTRAOT,  8. 

iRTAirr:  See  Eibctmest, 

iKJUNonoH:  See  Cohtract,  17,  IS;  Tradb-markb,  1 ;  nNDBRTAxnra,  2. 

Injxtrubs  bt  Akimals:  See  Anucals. 

InquistTiON :  See  Eyidbncb,  20. 

IH8ANITT :  See  'Bvtdejxck,  20,  dl 

Insurablb  Intbrbst:  See  Inburancb,2. 

InsuRANCB — Fire  poUey — teawer  of  eandUione — Agent,  atUharUy  of — 
£!Hoppel,]  Plaintiff,  when  applying  for  insurance  upon  a  dwelling 
house,  informed  the  insurance  company's  agent  that  the  house  was 
unoccupied,  and  would  remain  so  until  the  September  following.  The 
agent  issued  a  policy  which  contained  a  provision  requiring,  in  case 
insured  premises  should  be  vacant,  an  indorsement  to  that  emd  upon 
the  policy,  and  declaring  void  any  policy  upon  vacant  premises  not 
so  indorsed.  The  provision  was  in  small  print,  and  not  noticed  by 
plaintiff.  Subsequent  to  the  issue  of  the  policy  the  company  were  in- 
formed by  the  agent  that  the  house  in  question  was  unoccupied  but 
made  no  objection,  after  which  plaintiff  paid  the  premium,  which  was 
accepted  by  the  company.  Held,  (1)  that  the  issue  of  the  policy  after 
notice  that  the  house  was  unoccupied,  was  a  waiver  of  the  provision 
mentioned ;  (2)  that  the  agent  had  authority  to  make  the  waiver ; 
and  (8)  that  the  company  were  estopped  from  setting  up  that  the 
policy  was  void  on  account  of  not  being  indorsed. 

CoNB  c.  Niagara.  Firb  Iks.  Co 88 

2.  — — ,  Imurable  interest — parties,  joinder  of]  The  policy  was  issued 
June  1, 1870,  and  insured  P.  loss,  if  any,  payable  to  plaintiff, "  as  his 
interest  may  appear."  The  house  was  burned  August  1,  1870,  at 
which  time  the  interest  of  plaintiff  equaled  the  amount  of  insurance. 
P.  had  previously  owned  the  house,  but,  in  June,  1869,  his  interest 
was  sold  under  execution,  and  plaintiff  held  the  sheriff's  certificate, 
and  P.  had  not  redeemed.  Besides,  P.  and  plaintiff  had  made  a  con- 
tract, wherein  plaintiff  agreed  when  he  secured  title  to  the  prem- 
ises, and  the  wiie  of  P.  executed  a  release  to  pay  certain  incumbrances 
and  indemnify  P.,  etc.  HM,{X)  that  neither  the  sheriff 's  certificate 
nor  the  contract  between  plaintiff  and  P.,  had  divested  P.'s  title,  and 
P.  had  an  insurable  interest  at  the  time  of  the  issue  of  the  policy  and 
at  the  time  of  the  loss ;  and  (2)  that  plaintiff  might  bring  an  action 
upon  the  policy  without  joining  P.  as  a  party.  lb 

8. ,  Fire  policy — condition  in.]  A  fire  insurance  policy  contained  this 

provision :  "  This  company  will  not  be  liable  for  more  than  two-thirds 
the  cash  value  of  any  building  hereby  insured."  Held,  that  the  fact 
that  the  provision  was  in  fine  print,  and  was  not  discovered  by  the 
holder  of  the  policy  until  after  tne  insured  building  had  been  burned. 
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t  did  not  deprive  the  insnranoe  company  of  the  benefit  of  such  pro- 

p.  Tiflion. 

^  Eryin  v.  N.  Y.  Central  Inb.  Go 213 

,  What  covered  by.]    A  cellar  wall  to  the  building  insured,  held 


I  pol 


to  be  covered  by  the  policy.  lb. 

i  6. ,  Ltfe  policy — false  statements  in  application — when  they  avoid 

I  poliof.]    An  applicant  for  insurance  on  nis  life,  stated  that  he  had 

no  disease  of  the  kidneys  or  bladder,  and  that  he  had  not  had  any 
sickness  witbin  the  last  ten  years.  His  family  physician  stated  that 
he  had  two  years  previously  prescribed  for  the  applicant  for  bilious 
fever,  and  that  the  applicant  had  no  symptoms  of  disease  of  the  liver 
or  kidneys,  or  any  organic  disease.  The  applicant  signed  an  agree- 
ment that  the  answers  should  form  the  basis  of  the  contract  between 
himself  and  the  insurance  company,  and  a  statement  that  he  knew 
,  that  if  untrue  they  would  avoid  the  policy.    For  some  years  previous 

to  the  time  of  application  applicant  had  had  an  aflfection  of  the  kidneys, 
but  his  family  physician  ana  other  physicians  testified  that  it  was  not 
organic.  Applicant  died  of  an  over-dose  of  laudanum.  Held,  that 
the  statements  as  to  kidney  disease  were  untrue  and  avoided  the 
policy. 

Bbitton  «.  MuT.  Bbkbfit  Life  Iks.  Co 230 

6. ,  l{fe  policy  —  fraudtUent  representations  —  waiver.]     A  life 

insurance  company  does  not  waive  the  consequences  of  fraudulent 
f  representations  on  the  part  of  the  assured  by  taking  premiums  on  the 

I  policy  subsequent  to  an  examination  of  the  assured,  made  two  years  * 

t  after  the  policy  was  issued  pursuant  to  an  application  for  another 

t  insurance  by  him. 

Bbtttokd.  Mut.  Benefit  Life  Ins.  Co 442 

'  7. ,  Notice.]    Statements  by  an   applicant    for  insurance,  to  the 

examining  physician,  in  the  presence  of  the  company's  agent,  do  not 
constitute  notice  to  the  company.  lb. 

8. ^f/re  policy — construction  of —  change  of  title  or  possession,]  A  pol- 
icy of  fire  insurance  issued  on  partnership  property,  contained  a  clause 
that  "  If  the  property  be  sold  or  transferred,  or  any  change  takes 
place  in  title  or  possession,  whether  by  legal  process,  judicial  decree 
or  voluntary  transfer  or  conveyance  without  written  permission,  then 
the  policy  shall  be  void."  One  of  the  partners  brought  an  action  for 
;                          a  dissolution  of  the  firm,  and  was  appointed  receiver  of  the  property. 

Subsequently  the  dissolution  was  adjudged  and  a  sale  decreed.  But 
before  the  sale  was  effected  a  loss  by  fire  occurred.  In  an  action  by 
the  receiver  on  the  policy,  A^,  that  the  action  could  not  be  main- 
tained, and  that  the  policy  was  void  on  account  of  a  "  change  of  title 
or  possession." 

Keenet  v.  Home  Inb.  Co.  of  Colxtmbus 478 

9. ,Hfs  policy — poffment  of  premiums — preliminary  proof  of 

death  —  toaiver  —  liciUity  for  acts  of  agent.]  A  New  York  life  insur- 
ance company  issued  through  its  agent  in  Rhode  Island,  a  policy 
upon  the  lives  of  plaintiff  and  her  husband  payable  to  the  survivor. 
Tne  policy  provided,  that  in  case  the  premiums  should  not  be  paid 
when  due  the  policy  should  be  void ;  but  no  place  of  payment  of  pre- 
miums was  specified  in  the  policy.  At  the  time  the  insurance  was 
effected,  the  afent  stated  that  he  would  call  for  the  premiums,  and 
he  did  call  and  collect  two  premiums,  but  did  not  call  for  the  third, 
which  was  not  paid.  The  nusband  having  died,  plaintiff  wrote  to 
the  company  stating  the  fact  of  his  death.  The  company  retained 
the  letter  and  did  not  request  any  other  notice  of  his  death.  In  an 
action  on  the  policy,  held,  that  the  company  must  be  deemed  to  have 

Vol.  in,  N.  Y.  Rep.—  106 
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waived  all  defects,  if  any,  In  the  preliminary  proof  of  the  death  of 
the  hnaband,  and  that  the  juiy  haying  found  that  the  plaintiff  waa  not 
negligent  in  not  seeking  out  a  person  to  pay  the  premium  to,  and  hav- 
ing found  a  verdict  for  plain tLBf,  the  judgment  thereon  should  be 
affirmed.  The  plaintiff  should  not  be  prejudiced  by  the  act  of  the 
agent,  although  the  policy  contained  a  clause  that  tne  agents  of  the 
company  were  not  authorused  to  **  make,  alter  or  discharge  contracts  or 
waive  forfeitures." 

O'Rbillt  v.  Guabdiak  Mut.  Life  Ins.  Co 487 

10. ,  Life  policy  — false  tUUemerUB  by  inaured.']    The  application  for 

a  policy  oi  life  insurance  declared  that  any  untrue  or  fraudulent 
answers  or  suppressions  of  fact  should  render  the  policy  void.  To 
the  question  whether  the  applicant  ever  had  paralysis,  the  answer 
was  "  No."  In  an  action  on  tne  policy  it  appeared  that  the  insured  had 
had.  previous  to  the  application,  two  attacks  of  a  disease  which  his 
physician  had  pronounced  to  be  paralysis.  He  manifested  alarm  and 
apprehension  at  these  attacks  and  died  from  a  third  attack  in  less 
than  a  year  after  the  policy  was  issued.  Held,  that  the  policy  wis 
void. 

Babtbau  «.  Ph<xkix  Mitt.  Lifb  Ins.  Co 678 

11. , .]    The  inquiries  put  to  the  applicant  for  life  insurance 

are  deemed  to  relate  to  matters  which  affect  the  general  health  and 
the  continuance  of  life  and  not  to  temporary  and  occasional  physical 
disturbances,  the  result  of  accidental  causes  to  which  all  men  aie 
more  or  less  subject.  But  in  regard  to  a  disease  of  well-marked  symp- 
toms, alarming  m  character,  which  all  well-informed  persons  regard 
as  affecting  the  general  health  and  as  threatening  the  continuance  of 
life  from  the  dangers  of  its  recurrence,  the  applicant  is  bound  to  state 
the  exact  truth,  lb. 

12. ,  division  of  dividends  among  joint-oumers  of  insured  property.] 

Plaintiff  owned  four-fifths  of  a  steamer  and  defendants  owned  one- 
fifth.  Defendants  procured  an  insurance  on  the  vessel  in  their  own 
name,  plaintiff  paying  four-fifths  of  the  premium.  Defendants 
received  certain  insurance  dividends.  Held,  that  plaintiff  was  entitled 
to  four-fifths  thereof. 

BOARDMAN  fJ.  GaILLARD W" 

18. ,  construction  of  charter  of  itisuranee  company  — premium  notes^ 

£hidenee.]  The  charter  of  an  insurance  company  allowed  it  to  take 
security  notes  in  advance  of  premiums,  and  provided  that  **  as  between 

the  makers  and  the  company  they  shall  be  liable 'or 

losses  and  liabilities  of  the  company  after  the  cash  capital  and  other 
resources  of  the  company  shall  have  been  first  exhausted."  In  an 
action  by  the  receiver  of  the  company  .on  a  **  security  note,"  hdd^  (1) 
that  the  word  "  exhausted  "  in  the  charter  did  not  mean  "  actually 
applied  to  the  extinguishment  of  liabilities/'  but  that  the  resourcea 
were  '^  exhausted  "  when  the  losses  were  concededly  greater  than  the 
amount  of  the  resources ;  (2)  that  the  note  could  be  recovered  upon, 
notwithstanding  it  was  given  in  renewal  of  a  note  which  was  payable 
at  a  longer  period  than  the  charter  allowed,  the  note  in  suit  not 
being  objectionable  on  that  ground ;  (8)  that  the  company  and  the 
maker  of  the  note  did  not  stand  in  such  a  relation  of  principal  and 
surety  as  would  vitiate  the  note  by  subsequent  changes  in  the  mode 
of  doing  the  business  of  the  company,  not  affecting  the  contract  con- 
tained m  the  note ;  and  (4)  that  the  testimony  of  the  book-keeper  and 
secretary  of  the  company,  and  its  cashier,  who  was  clerk  of  the 
receiver,  was  competent  as  to  the  condition  of  the  affairs  of  the  com- 
pany at  the  time  of  the  appointment  of  the  receiver.  ^. 
Osgood  v.  Toole ^^ 
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14. yflrepoUey — dditery  of  policy  without  payment  of  premium,] 

Where  a  policy  of  insuiance  was  never  delivered  and  accepted,  nor 
received  bj  the  insured  until  after  the  loss,  and  no  premium  paid  or 
rate  agreed  upon.  Held,  that  the  contract  was  never  consummated 
between  the  parties,  that  the  delivery  of  the  policy  to  the  insured 
without  payment  of  the  premium,  and  after  the  premises  insured  had 
been  destroyed  by  fire,  was  unauthorized  and  the  insurance  void  by 
the  terms  of  the  policy. 

Tbain  «.  Holland  Pubchasb  Iwa  Co. .'. 777 

16. ,  isiTie  as  to  payment  of  premium^  Where  the  complaint  alleged 

that  the  premium  upon  a  policy  of  insurance  was  paid,  and  the  an- 
swer denied  that  the  plaintin  was  insured  by  the  defendant,  and  alleged 
that  the  policy  was  not  delivered :  Held,  tliat  this  was  sufficient  to 
make  an  issue  upon  the  question  whether  the  premium  was  paid.  lb. 

Intbrbst — compound  intereet  —  rules  for  computing.']  The  court  will  not 
enforce  a  contract  for  the  payment  of  compound  interest,  but  if  the 
debtor  pi^s  it  voluntarily,  it  cannot  be  recovered  back.  Mowry  v. 
Bishop,  5  Paige,  98. 

HiQBiB  0.  Hbath 788 

See  Lamdlobd  and  Tbnant,  8. 

Inyoicb  :  See  Eyidbncb,  40. 

Ibbbqularitibs:  See  Judombnt,  3 ;  Practiob,  8 ;  Waiver,  2. 

Joindbb — of  causes  of  action.  Code,  §  167.]  In  actions  by  plaintiffs,  one 
as  original  creditor  of,  and  the  other  as  assignee  of,  a  claim  due  from 
a  corporation  formed  under  the  general  act  (Laws  1848,  chap.  40) 
against  the  trustees  of  such  corporation,  the  complaint  alleged :  Ist, 
that  the  trustees  omitted  to  make,  etc.,  a  report  within  twenty  days 
after  January  1,  1870,  pursuant  to  §  12  of  the  act,  whereby  the 
trustees  became  liable  to  pay  plaintiffii'  claims ;  2d,  that  the  trustees 
made,  etc.,  a  false  and  fraudulent  report  on  January  18, 1870,  whereby 
they  became  liable  to  pay  plaintiffii'  claims  under  ^  15 ;  8d,  that  prior 
to  the  organization  of  the  corporation  the  trustees  entered  into  a 
conspiracy  fraudulently  to  have  the  lands  of  a  company  in  which  the 
trustees  were  interested  conveyed  to  the  corporation  of  which  they 
were  trustees  at  an  exorbitant  price,  etc.,  whereby  the  trustees  became 
liable  to  pay  plaintiffs'  claims.  Upon  demurrer  held,  that  the  first 
and  second  causes  of  action  were  properly  united  (Code,  §  167,  subd. 
2),  were  not  inconsistent  with  each  other,  and  might  (Code,  g  167, 
subd.  1)  arise  out  of  the  same  transaction. 

BONNBLL  V,  Whbblbb 657 

2.  , .]    The  complaint  alleged  that  the  defendants  made  the 

false  report,  a  oopv  of  which  was  stated  to  be  annexed  and  to  be  the 
only  one  made.  The  annexed  copy  contained  the  names  of  only  part 
of  the  defendants.  Held,  that  the  copy  report  negatived  the  statement 
that  the  defendants  (all)  signed  the  report ;  a  demurrer  did  not  estab- 
lish such  to  be  the  fact,  and  the  complaints  were  demurrable  for  mis- 
joinder of  causes  of  action  under  Code,  g  167.  lb. 

8  ,  Cause  of  action  —  %ehat  assignable,]    Held,  also,  that  the  causes 

of  action  against  the  trustees  in  question  were  assignable.  lb. 

See  Insubancb,  2. 

Joint  Ownbbb:  ^Sm  Inbxtrancb,  12. 

Jttdombnt  —  unauthorized  may  he  set  aside.]  An  unauthorized  judgment 
may  be  set  aside  after  one  year,  when  ft  stands  in  the  way  of  a  sub- 
stantial right. 

Simpson  9.  McKat 65 


844  INDEX- 

JuDGMSNT —  Continued. 

2. ,  Inforedomire  tuit — ietUng  cuide — resale — IrregtUariHeeJ]    On 

a  motion  to  set  aside  a  judgment  of  foreclosure  and  a  sale  thereunder, 
it  appeared  that  the  defendants  had  no  defense  to  the  action,  and  the 
mortf^igor  knew  it,  and  never  hoped  or  ex]>ected  to  succeed  in  the 
defense,  and  was  only  seeing  if  the  action  could  not  be  "  staved  off  or 
beaten ; "  that  after  failing  in  his  efforts  to  arrange  the  matter  and  stop 
the  foreclosure,  he  declarml  that  the  plaintiff  might "  take  the  property 
and  go  to  hell  with  it.  and  if  he  got  any  thing  out  of  him  (the  mort- 
gagor) he  would  be  lucky ;  '*  and  that  he  disposed  of  a  laige  amount 
of  property,  and  put  himself  in  a  condition  to  defy,  as  far  as  possible, 
any  judgment  for  deficiency.  He  did  not  show  that  the  judgment  was 
unjust,  or  that  the  new  answer  proposed  to  be  put  in  could  be  sustained 
by  proof,  or  justified  by  the  law,  nor  give  any  reason  why  the  sale 
should  be  set  aside.  The  court  was  satisfied  that  the  allegations  in 
such  answer  were  not  true,  and  that  the  defendant's  absence  from 
the  sale  was  voluntary  and  intentional.  And  he  did  not  offer  to  bid 
more  upon  a  rennJe,  although  $15,000  to  $20,000  of  improvements  had 
been  put  upon  the  premises  since  the  sale.  Held,  that  the  defendant 
was  not  entitled  to  have  the  judgment  set  aside,  and  an  amended 
answer  served  as  a  faw>r,  for  the  reason  that  he  did  not  show  any 
drfense  or  any  merits. 

White  «.  (Coulter 606 

3.  ^  Appealdl>le  order.]    An  order  denying  a  motion  to  set  aside  a 

judgment  of  foreclosure,  and  the  sale  thereunder  being  in  the  discre- 
tion of  the  court,  is  not  appealable  in  the  absence  of  any  pretense  that 
such  discretion  has  been  aoused.  lb. 

4.  ,  For  divorce  —  opening  after  death  of  prewuling  party.]    W. 

obtained  a  judgment  for  divorce  against  defendant,  and  afterward 
died.  Held,  that  the  judgment  could  not  be  opened  upon  the  ground 
of  fraud  and  irregularity  upon  a  motion,  notice  of  which  was  served 
only  upon  the  administrator  of  W. ;  and  that  the  only  remedy  was 
by  an  action  in  the  nature  of  a  bill  of  review. 

Watbon  v.  Watson 667 

5.  ,  Priority  of  liens — action  for  specific  performance  — Lis  pendensA 

S.  agreed  to  convey  to  V.  certam  real  estate,  but  failing  to  perform,  ^ 
commenced  an  action  against  S.  for  specific  performance,  filing  a  Us 
pendens  against  the  real  estate,  April  29, 1871.  Judgment  was  entered 
in  favor  of  V.  for  $1^50,  which  judgment  was  declared  a  lien  upon 
surplus  moneys  after  a  foreclosure  sale  under  a  mortgage  upon  the 

Sroperty.    B.  recovered  a  judgment  against  S.  which  was  docketed 
[ay,  1871.    Held,  that  the  lien  of  the  judgment  of  V.  upon  the  sur- 
plus moneys  was  prior  to  that  of  B. 

Hull  v.  Spratt 718 

See  Appeal,  2 ;  Creditor's  Suit  ;  Divorce,  2 ;  Eyidbnce,  7, 14 ;  Fore- 
closure ;  Former  Adjudication  ;  Practice,  4 ;  Principal  and 
Surety. 

Judgment  Record  :  See  Evidence,  7. 

Jurisdiction  :  See  Aggountino,  1 ;  Certiorari,  2 ;  Highwats,  5. 

Jury  Trial  :  See  Partition. 

Justice's  Court — appearance.]  Defendant  appeared  in  the  j  ustice's  court 
action  by  attorney,  who  did  not  swear  to  nis  authority.  Plaintiff  ap- 
peared in  person.  Held  (following  Sperry  v.  Rogers,  5  Lans.  407).  that 
defendant  could  take  no  advantage  of  an  unauthorized  appearance  in 
his  behalf. 

Roberts  «.  Burrell 80 

See  Evidence,  1. 


•     INDEX.  845 

FAflB. 

Landlord  Ain>  Tekaitt — mortgage  upon  lease — dispoueeting  tenant — 
sale  oflease  under  foreclosure.]  S.,  in  1867,  leased  certain  premifieB  in 
New  York  city  to  6.  &  M.  for  ten  years.  In  1868,  as  security  for  a  loan, 
B.  &  M.  mortgaged  the  lease  to  S.  In  1869,  S.  dispossessed  B.  &  M. 
for  non-payment  of  rent.  A  few  months  after  this  he  foreclosed  the 
mortgage  for  non-payment  of  interest.  At  the  mortgage  sale,  the 
nnexpired  term  of  the  lease  was  sold  to  G.,  who  took  a  conveyance 
thereof.  In  proceedings  to  dispossess  G.  for  non-payment  of  rent  due, 
Jieldf  (1)  that  after  B.  &  M.  nad  been  dispossessed,  there  still  re- 
mained in  them  the  statutory  ri^ht  of  redemption  under  the  lease 
to  them  which  S.,  as  the  holder  of  a  mortgage  upon  such  lease,  bad  a 
right  to  foreclose ;  (2)  that  S.,  by  selling  and  conveying  under  the  fore- 
closure the  unexpired  term  of  the  lease  to  G.,  waived  any  forfeiture 
previously  made  by  B.  &  M. ;  and  (8)  that  G.  did  not  take  the  lease  free 
from  the  covenant  to  i>ay  rent,  but  was  liable  to  dispossession  for  non- 
payment of  rent  accruing  subsequent  t-o  the  sale. 

People  ex  rel,  Gbibslbb  «.  Stxttvesaht 179 

2. .  Apportioning  rent,]    The  premises  in  question  consisted  of 

four  buildings.  Two  of  these  S.  owned  in  fee  and  two  as  lessee.  S.  died, 
and  by  his  will,  gave  those  in  fee  to  his  heir,  and  those  held  by  lease 
to  his  executor.  Meld,  that  S.  did  not,  by  so  doing,  apportion  the  rent, 
but  as  to  the  tenant  G.  it  remained  an  entinty.  lb. 

8. ,  Interest  on  rent]    With  the  demand  for  rent  before  institut- 

.     ing  proceedings  for  dispossession,  interest  was  asked.    Held,  pio^r.  lb. 

See  Lease  ;  Tenancy  in  Comuoh,  1. 

Labcent  —  what  constitutes.]  The  complainant  gave  the  prisoner  a  $50 
bill  to  take  ten  cents  thereout  in  i>ayment  for  a  drink.  Prisoner  appro- 
priated the  bill  to  his  own  use  and  gave  back  no  change.  Held^  to 
be  larceny. 

HiLDEBRAND  «.  PEOPLE 82 

Laws  Ck>NSTRX7ED,  etc.  :  See  Statutes  CX)N8tri7ed,  etc. 

Lease — whctt  is  not  —  summa^  proceedings,]  The  agents  of  a  canal  boat 
line  already  in  occupancy  of  a  pier,  assigned  to  them  by  the  harbor 
master,  agreed  to  pay  the  lessee  of  such  pier  a  spediied  sum  per  month 
for  the  right  to  use  on  the  pier  a  derrick,  a  movable  office  and  a  scale 
for  the  purpose  of  unloading  their  boats,  ffetd,  that  such  agreement 
did  not  operate  as  a  lease,  and  such  agents  could  not  be  dispossessed 
from  the  use  of  the  conveniences  in  question  by  summary  proceedings. 

Daniels  o.  Cushman 125 

2. ,  surety  upon  —  counter-claim,]   A  guarantor  of  rent  reserved  in  a 

lease,  Tieldf  not  discharged  from  liaoility  for  a  breach  bv  the  lessee  by 
the  failure  of  the  lessor  to  perform  the  covenants  in  the  lease  on  his 
part.  Such  failure,  however,  might  furnish  the  basis  of  a  counter- 
claim, on  the  part  of  the  guarantor,  available  in  diminution  of  damages, 
as  it  grows  out  of  the  same  transaction. 

Neare  v.  James. 786 

See  AOBNCT,  1,  7 ;  Landlord  and  Tenant  ;  Tenancy  in  Common,  1. 

Legacy — when  not  chargeaUe  on  real  estate  —  legacy  in  lieu  of  dower.]  A 
testator  gave  to  his  widow  a  legacy  of  $1 ,000  to  be  accepted  by  her  in 
lieu  of  dower.  He  gave  other  legacies,  and  directed  the  residue  and 
remainder  of  his  estate,  both  real  and  personal,  to  be  divided  among 
certain  persons.  *  The  personal  estate  was  insufficient  to  pay  the  debts 
of  the  testator.  Held,  (1)  (following  Lupton  v.  Lupton,  2  Johns.  Ch. 
614)  that  the  testator's  intention  to  that  effect  not  being  expressly  de- 
clared or  clearly  to  be  inferred  from  the  language  of  the  will,  the 
legacies  were  not  chargelible  on  the  real  estate;  (2)  that  the  fact 
tlukt  the  legacy  to  the  widow  was  in  lieu  of  dower  did  not  make  it  a 
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charge  on  the  real  estate,  bat  only  gave  it  a  preference  in  pajmeiit 
from  the  personal  estate  over  other  legacies. 

Baboock  V,  Stoddabd 907 

3.  ,  toh&n  not  lien  an  real  eitateJ]    R.  made  his  will,  wherebj  he 

devised  his  real  estate  to  his  wife,  subject  to  the  payment  by  her  of 
certain  legacies ;  but  subsequently  he  entered  into  a  contract  of  sale 
of  his  reM  estate  to  W.,  the  deed  to  be  executed  on  payment  of  the 
purchase-monev.  R.  died,  and  W.  havingpaid  all  the  purchase- 
money,  the  widow  executed  the  deed  to^^.  Ebldt  that  the  leg^r 
cies  were  not  a  lien  on  the  real  estate. 

GuBLiCH  9.  Clabk 815 

See  Will  1, 8. 

LS880R  AND  Ls88BB:  Ste  Parthbbship,  1 ;  Wabtb,  1. 

Lbyt  :  See  Eyidbhcb,  16. 

LicBirsB :  See  Chattbl  Mortqagb,  2 ;  Nboligbncb,  7. 

LiBN :  See  Common  Carribr,  6 ;  Creditor's  Suit  ;  Estoppbl,  1 ;  Judo- 
MENT,5;  Lbgacy;  Marttimb  Libn;  Mbchanics' Lien  ;  Statute  of 
Limitations  ;  Vendor  and  Vendee,  1. 

Life  Insurance  :  See  Insurai^e,  6, 6, 7, 9, 10, 11. 

Limitation  of  Action  :  See  Statute  of  Limitationb. 

Limitation  OF  LiABtLiTT :  iS^  Common  Carrier,  2, 4.  ' 

Lis  Pendens — amietion  to  file  notice — toho  can  take  advantage  of.']  Pemons 
claiming  under  the  derendant,  but  not  parties  to  the  action,  being  the 
only  persons  whose  rights  are  or  can  be  affected  by  the  suit,  they, 
only,  can  take  advantage  of  the  omission  to  file  a  notice  of  Uependem. 

White  «.  Coulter. d06 

See  Judombnt,  5 ;  Waiver,  8. 

Long  Account  :  See  Reference,  4. 

Lobs  of  Written  Inbtrumbnt  :  See  Byidbncb,  30. 

Malice  :  See  Malicious  Probbcution,  6. 

Malicious  Prosecution  — PrvboMe  eaiue,']  Defendant  having  dis- 
counted for  plaintiff  two  notes  of  $300  each,  both  indorsed  by 
A,,  discovered,  on  subsequent  examination,  that  the  indorseniientfl 
did  not  appear  to  be  alike.  He  thereupon  took  the  notes  to  the  bank 
where  A.  did  business  and  was  told  by  the  cashier  that  he  doubted  the 
genuineness  of  one  of  the  notes,  the  teller  also  remarking  that  if  such 
a  signature  was  on  a  check,  he  would  hesitate  about  paying  it.  The 
cashier  was  asked  by  the  defendant  to  inquire  of  A.,  how  many 
notes  he  had  indorsed  for  plaintiff,  which  he  accordingly  did,  and 
was  told  by  A.  that  he  was  on  two  notes  only,  one  of  ^00  and  one 
of  $150.  This  information  was  communicated  to  defendant,  who 
then  had  plaintiff  arrested.  The  indorsements  proved  to  be  gen- 
uine. In  an  action  for  malicious  prosecution,  heid,  that  defendant 
had  probable  cause  for  causing  the  arrest. 

Hexne  e.  Blair 968 

3. ,  Question  of  la/w.l    In  an  action  for  malicious  prosecution,  where 

the  facts  are  undisputed,  the  question  whether  there  was  probable 
cause  for  the  prosecution  is  one  of  law  for  the  court.  lb. 

8. ,  WJien  it  lies.]    An  action  for  malicious  prosecution  will  not  lie 

for  merely  suing  out  a  warrant  for  the  arrest  of  plaintiff  without  ser- 
vice of  it ;  and  evidence  that  the  defendant  directed  the  officer  who 
held  the  warrant  to  serve  it,  is  admissible.  lb. 
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Malicious  Pbosbcution  —  CtmHnued,  pao». 

4 ,  ProbaiiU  cause.]   A,  while  attendiixg  a  fair,  left  liis  huggy  near  the 

fair  gronndB,  and  upon  searching  for  it  could  not  find  it,  and  was  told  by 
persons  on  the  ground,  that  B  had  hitched  his  horse  to  it  and  driven 
off,  and  that  B  was  a  hard  case.  A  afterward  made  numerous  in- 
qniries  for  the  huggy,  bat  could  hear  nothing  from  it,  and  was  then 
advised  by  counsel  that  the  act  of  B  was  larceny,  and  he  should  pro- 
cure a  warrant  for  B's  arrest.  The  warrant  was  obtained  and  placed 
in  the  hands  of  a  constable.  A  was  afterward  told  that  B  denicKl  hav- 
^  ing  taken  the  buggy,  and  claimed  that  it  was  taken  by  a  servant 
of  nis  (B's)  brother.  A  afterward  found  his  buggy  on  the  fair  ground. 
In  an  action  by  B  against  A  for  malicious  prosecution,  the  evidence 
tended  to  show,  that  more  than  a  month  after  the  warrant  was  issued, 
A  caklled  on  the  constable,  and  finding  the  warrant  had  not  been  served, 
insisted  on  its  being  served,  and  B  was  acoordinffly  arrested.  But  A 
denied  that  he  insisted  on  the  arrest.  Held,  that  me  question  of  prob- 
able cause  was  properly  submitted  to  the  jury. 

Lawteb  9.  LooMis 898 

6. 1  McUiee  —  evidence.]    In    an  action    for   malicious  prosecution, 

malice  is  inferable  from  a  want  of  probable  cause,  and,  therefore,  it 
is  inadmissible  on  the  trial  to  ask  the  defendant  whether,  in  procur- 
ing a  warrant  for  the  plaintiff's  arrest,  he  acted  without  malice.  Mal- 
ice can  only  be  rebutted  by  facts  which  show  or  tend  to  show  proba- 
ble cause.  lb. 

Mandamus  — Affldamtsfor  — I^&w  York  city — daimsfor  sermees  in  open- 
ing Hreeti.]  On  an  application  for  a  mandamus  against  the  comptrol- 
ler of  the  dty  of  New  York,  requiring  him  to  pay  to  the  relators 
certain  sums  of  money  claimed  to  be  due  to  them,  for  services  per- 
formed in  proceedings  for  the  making  of  certain  public  improvements 
in  said  city,  the  relators'  statement  of  the  existence  of  the  fund  from 
which  the  demand  of  payment  was  made,  was  upon  information  and 
belief  only,  while  the  respondent  positively  averred  that  prior  claims 
had  been  made  against  the  fund,  which  were  more  than  sufficient  to 
exhaust  it.    Heid,  that  the  relators  were  not  entitled  to  a  mandamus. 

Pboflb  ex  rel,  Baolet  v.  Grben 90 

3. ,  Insufficient  graundi.]  Where  the  relators  applied  for  writs  requir- 
ing the  comptroller  to  pay  the  amount  of  their  claims  out  of  particular 
funds,  and  it  was  shown  that  there  were  no  such  funds  on  hand,  held, 
that  the  application  could  not  be  sustained  by  showing  that  the  comp- 
troller had  the  power  of  creating  a  fund  for  such  payment  by  the  sale 
of  certain  stock  or  bonds.  lb. 

8.  ,  WTien  city  not  liable — statutory  remedy.]   A  statute  under  which 

proceedings  were  taken  for  widening  and  opening  streets,  gave  to 
commissioners  appointed  thereunder  the  entire  authority  to  be  exer- 
cised under  it,  including  that  of  employing  surveyors,  etc.  The  rela- 
tor was  appointed  by  them  as  surveyor,  and  rendered  services  as 
such.  Heid,  that  for  such  services  the  relator  had  no  claim  against 
the  dty,  or  any  oi  its  officers,  or  the  fund  to  be  created  by  the  assess- 
ments, which  could  be  enforced  by  mandamus  or  other  proceeding ; 
that  his  remedy  was  solely  and  exclusively  that  given  by  the  statute, 
which  contemplated  and  provided  for  the  presentation  of  his  daims 
by  the  commissioners,  as  a  portion  of  their  expenditures,  and  the  satis- 
faction thereof  by  their  disbursement  of  the  amount  received  for  that 
purpose.  lb. 

%  When  mandamus  vnU  not  He.]    Commissioners  can  maintain  an 


action  against  the  city  for  their  services  and  expenses  in  opening, 
extending  and  widening  streets.  Hence  a  mandamus  will  not  lie 
against  the  comptroller  to  compel  the  payment  thereof.  lb. 
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Mandamus — Continued.  ^^^ 

5  ,  WarU  of  seal  to  writ.]     A  writ  of  nuuidainas  iamed  by  the 

court  was  served  without  having  the  seal  of  the  court  affixed.  Held, 
that  such  service  was  a  nullitj  and  proceedings  for  contempt  ooold 
not  be  founded  thereupon. 

Pboflb  ex  rel,  ulapp  v.  Fisk 461 

See  New  Yobk  Crrr,  1, 2. 

MARms  Instiranob  :  See  Insurance,  Id. 

Married  Women — Action  for  use,  eie.,  of  land  held  by  urife  and  hue- 
band  not  maintainable  in  wftle  name.Ji  Lands  were  bj  parol  given  to 
J.  and  husband  upon  certaJui  conditions.  They  took  possession  and 
the  conditions  were  performed.  Afterward  the  donor  commenced  an 
action  of  ejectment,  the  husband  did  not  defend,  and  judgment  was 
taken  by  default  against  him.  J.  defended,  and  a  judgment  was  ren- 
dered for  the  donor,  under  which  J.  was  dispossessed  and  B.  took  pos- 
session. Upon  appeal  the  judgment  was  reversed,  and  upon  a 
remittitur  from  the  court  of  appeals  a  judgment  entered  directing 
the  donor  to  execute  a  deed  to  J.  sufficient  to  convey  to  her  the  estate 
for  her  sole  use  and  benefit.  Held,  that  the  title  to  the  premises  was 
in  J.  and  her  husband  as  tenants  by  the  entirety,  and  J.  could  not 
maintain  an  action  in  her  own  name  against  B.  for  use  and  occupation 
and  waste,  and  that  the  judgment  directing  a  conveyance  to  her  for  her 
sole  use  did  not  confer  a  title  upon  her  enabling  her  to  do  so. 

Freeman  v.  Barber S74 

d. ,  Charging  separate  estate,']    The  defendant,  a  married  woman, 

owned  a  house  and  twenty  acres  of  land,  and  managed  the  place,  mak- 
ing necessarv  purchases  and  superintending  the  servants.  She  carried 
on  no  other  business.  She  opened  a  bank  account  with  plaintiff  and 
obtained  money  which  die  stated  was  to  be  used  for  the  business  por- 

Eoses  of  her  place  ;  and  plaintiff  discounted  her  notes  on  the  credit  of 
er  separate  estate.  In  an  action  on  a  promissory  note  made  by 
defendant  for  a  balance  due  plaintiff  on  the  bank  account ;  held,  that 
under  the  statutes  relating  to  married  women,  plaintiff  could  recover, 
although  the  intention  to  charge  defendant's  separate  estate  did  not 
appear  on  the  face  of  the  note.  In  such  a  case  it  is  not  material 
whether  or  not  defendant  actually  applied  the  loans  to  the  benefit  of 
her  separate  estate. 

QuASBAic  Nat.  Bank  of  Nbwburoh  9.  Waddell 680 

8. ,  W\fe^s  separate  estate.]  A  person  did  work  and  furnished  mate- 
rials for  the  repair  of  a  house  on  the  separate  estate  of  a  married 
woman  :  Held,  that  he  had  an  action  against  her  therefor,  if  the 
work  and  materials  were  ordered  by  her,  even  if  the  creditor  did  not 
know  who  was  the  principal. 

Miller  «.  Hunt   7(B 


-,  Contracts  of  husband  as  eigent.]    Where  a  married  woman  know- 


ing that  repairs  were  being  made  upon  a  house  owned  by  her,  and 
that  her  separate  estate  was  benefited  thereby,  silently  permitted  her 
husband  to  make  them,  as  her  agent.  Held,  that  she  was  liable  for  the 
debts  contracted  by  him  in  making  such  repairs.  lb. 

See  Agency,  1,  4 ;  Estoppel,  2 ;  Seduction. 

Maritime  Lien  —  constitutionality  of  State  laws.]  A  bond  given  on  the 
discharge  of  a  vessel  from  an  attachment  under  Laws  of  1862,  ch.  483, 
relating  to  the  enforcement  of  claims  for  building  and  repairing 
vessels,  is  invalid  so  far  as  the  demand  on  which  the  attachment  was 
issued  accrued  for  repairs,  but  valid  so  far  as  it  accrued  for  bnild- 
ing  the  vessel.  The  statute  is  unconstitutional  in  respect  to  claims 
for  repairs  and  the  like,  but  constitutional  in  respect  to  claims  for 
building  vessels. 

Murphy  v.  Salem ^ 
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Master  A17D  Sbrvant — injury  recehed  by  servant  while  acting  toithin 
the  scope  of  JU»  employment.]  Plaintiff,  an  employee  of  a  railway  com- 
pany, was,  while  engaged  in  inspeoting  the  cars  of  the  defendant,  a 
connecting  railway  company,  upon  the  premises  of  defendant,  injui^ 
by  one  of  its  trains.  Hdd^  tliat  whether  plaintiff  ^as  fusing  as  the 
employee  of  his  own  or  the  common  employee  of  both  companies,  he 
assumed  all  risks  incident  to  his  employment,  and  defendant  was  not 
liable  for  such  ininry. 

Cbutt  «.  Ebib  Railway  Ck> 244 

2. ,  Person  employed  temporarily — Negligence — wTiat  rdieiees  from 

coflre — Aoent  —  authority  of.\  The  track-master  of  a  railroad  company 
employed  plaintiff  with  his  team  to  clean  snow  from  the  track  and 
told  plaintiff  that  he  would  let  him  know  the  time  the  trains  would 
come.  Plaintiff  while  at  work  was  ii\j  ared  by  a  passinfi^  train  of  which 
he  had  no  warning.  Held  (Gilbert,  J.,  dissenting),  that  (1)  plaintiff 
was  not  a  servant  of  the  railroad  company ;  (2)  that  plaintiff  had  a 
right  to  rely  upon  the  assurance  that  warning  would  be  given  and  so 
\  be  relieved  from  watching  for  trains ;  and  (8)  that  the  track-master,  as 

p  incident  to  his  right  to  employ  laborers  for  the  railroad  company  and 

set  them  to  work,  was  authorized  to  give  such  assurance, 
t  Bradley  tj.  N.  T.  Cent.  R.  R.  CX) 288 

Bee  NEOiiiGENCE,  2, 8, 4, 5, 10. 

Mechanics'  Lien — what  labor  covered  ^.]  Plaintiff,  under  an  agreement 
to  plaster  defendant's  building  for  an  agreed  price,  commenced  work 

'  in  April,  1872.    He  at  various  times  during  the  period  in  which  the 

^  work  was  being  done  under  the  contract,  until  August  14,  1872,  did 

extra  work  on  the  same  building  by  defendant's  order.    Heldf  that  a 

'  lien  filed  September  7, 1872,  covered  the  whole  labor  from  the  com- 

mencement, akhough  the  items  of  the  extra  work  were  directed  to  be 
done  at  different  times,  some  more  than  thirty  days  previous  to  filing 
the  lien. 

I  CX)stello  V,  Dale 498 

I  Memoranda  :  See  Evidence,  6,  88,  89, 44, 61, 54. 

i  Memorandum  Book  :  See  Evidence,  44. 

Mental  Capacity:  See  Will, 2. 

Merger:  See  Tenancy  in  Common,  2. 

'  Mesne  Profits  :  See  Married  Women,  1. 

,  Misdescription  :  See  Promissory  Notes,  10. 

I  Mistake  of  Fact  :  See  CoNTRAcr.  12 ;  Promissory  Notes,  6. 

MoRTOAOB — Priority  between  mortgages  — Attorney — when  the  relation  does 

not  exist,]    The  attorney  of  B  who  was  also  the  attorney  of  S.,  who  had 

I  the  money  of  both  to  invest,  borrowed  from  both,  giving  mortgages 

'  on  certain  real  estate,  the  mortgage  to  B  being  first  executed.    Such 

'  attorney  who  had  charge  of  recording  the  mortgages  placed  that  given 

'  to  S.  first  on  record.     Meld,  that  in  the  transactions  the  mortgagor  did 

not  stand  in  the  relation  of  attorney  to  the  parties,  and  his  knowledge 

of  the  prior  execution  of  the  mortgage  to  B  was  not  notice  to  S.  of 

such  fact. 

Hope  Fire  Ins.  Co.  9.  Cambrelenq 495 

2. ,for  purehasemoney — dower  interest  of  wife — service  in  fore- 

I  closure  of — service  on  husband  only.]    When  a  mortgage  is  given 

by  husband  and  wife  for  the  purchase-money,  the  wife,  during  her 
husband^s  life-time,  has  no  existing  claim  upon,  or  separate  interest  in, 
the  mortgaged  property,  but  only  a  possibility,  and  service  of  the  sum- 
mons in  a  foreclosure  suit  upon  the  husband  will  bind  the  entire  title, 

'  Vol.  m.  N.  Y.  Rep.— 107 
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MOBTOAGS — Continued. 

except  Buch  poflBibllity.  Senrioe  upon  the  huabuid,  only,  is  good  as 
to  the  wife,  and  the  husband  is  bound  to  appear  for  her,  or  the  defaolt 
of  the  wife  may  be  taken  as  if  sh^  were  personally  served. 

Whtts  v.  CX)ulteb 606 

8.  ,Lien,  how  dineharffed  —  righU  ofpurehaaen  —  Judgment JJ    A 

Judgment  being  recovered  upon  a  bond  given  in  connection  with  a 
mortgage,  an  execution  was  issued  thereon,  levied  upon  certain  land, 
the  land  sold  and  the  execution  returned  satisfied,  and  the  judgment 
canceled.  Subsequently,  and  while  the  judgment  appeared  by  the 
reooid  to  be  satisfied,  and  the  mortgage  discharged,  the  mortgagor  sold, 
and  conveyed  the  mortgaged  property  to  purchasers  who  paid  a  full 
consideration  therefor,  and  went  into  possession.  Held,  that  such 
purchasers  took  a  good  title  to  the  premises  free  and  clear  of  the  lien 
of  the  mortgage,  and  that  an  action  to  foreclose  the  same  as  against 
them  would  not  lie. 

DRIQGB9.  SncflON 786 

4. ,  Title  dear  byrecord.]  HeUL^eAao,  that  the  record  showing,  at  the 

time  the  defendants  purchased,  that  the  judgment  was  paid  and  satis- 
fied, they  had  a  right  to  act  and  rely  upon  it,  and  that  a  proceeding  by 
the  plaintiff,  twelve  years  afterward,  to  vacate  such  satisfaction, 
could  not  overreach  or  affect  the  title  of  the  defendants  previously 
obtained  in  good  faith.  lb. 

See  Chattbl  Mortgage  ;  Estoppel  ;  Fobbclosubs  ;  Fbaudulrkt  Con- 
veyance, 4, 6 ;  Judgment,  2, 3, 5 ;  Landlobd  and  Tenant,  1;  Yendob 
AND  Vendee,  1, 4. 

Municipal  CX)bpobation  —  dutiee  of— Negligence — defective  »ew€re,'\ 
The  city  of  Troy  had,  for  a  number  of  years,  assumed  charge  and  taken 
care  of  a  sewer.  Under  the  direction  of  Uie  city  officials,  a  wall  had 
been  built  across  the  sewer,  with  an  opening  too  small  for  the  dis- 
charge of  the  water  flowing  through  it,  in  consequence  of  which 
debris  formed,  obstructing  the  sewer  and  causing  it  to  overflow  into 
and  seriously  damage  plaintiff's  house.  Held,  that  the  city  was  under 
obligation  to  keep  the  sewer  in  repair,  which  involved  a  reasonable 
watchfulness  in  ascertaining  its  condition,  and,  that  being  omitted, 
the  city  was  liable  for  injuries  resulting  from  the  omission,  and  a 
notice  of  defect  in  the  sewer  was  not  necessary  to  fix  liability. 

NncB  «.  Matob  of  Tbot 5 

d. ,  Damcbgesi]    At  the  time  of  the  injury  complained  of,  plaintiff's 

house  was  being  constructed  by  contract,  and  the  contract  for  the 
mason  and  carpenter  work  and  material  had  not  been  fulfilled.  HM, 
that  plaintiff  might  accept  the  mason  and  carpenter  work  as  completed, 
and  recover  for  the  damage  done  to  the  building.  MM,  also,  that 
plaintiff  was  entitled  to  recover  for  the  loss  of  use  and  occupation  of 
the  premises,  while  the  repairs  rendered  necessary  by  the  bursting  of 
the  sewer  were  being  made.    Such  damages  are  not  speculative.  lb. 

3. fNegUgenee — obetruction  in  village  street — Notiee.l  A  cross- 
walk in  a  village  was  properly  constructed  for  ordinary  purposes, 
but  in  consequence  of  tne  walk  being  fiooded  with  water  by  reason 
of  snow  and  ice  in  the  gutter,  some  person,  wiUiout  the  authority 
of  the  corporation,  had  placed  a  plank  over  the  gutter,  extending 
from  the  curb-stone  to  the  crossing,  which  was  nsed  by  foot-passen- 
gers. The  corporation  had  no  notice  of  its  being  Uiere.  While 
uie  plaintiff  was  crossing  the  street,  her  foot  was  caught  under  the 
plank,  and  she  received  an  injury.  The  evidence  showed  that  the 
injury  was  caused  by  the  mere  acddent  of  some  persons  stepping  on 
one  end  of  the  plans  and  throwing  the  other  up  at  Uie  moment  the 
plaintiff  attempted  to  step  upon  it.    Held,  that  the  village  was  not 
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liable  on  the  ground  of  negligence.  HM,  also,  that  the  fact  that  two 
of  the  Tillage  troBtees  saw  me  plank  while  passing  along  the  street, 
was  not  notice  to 'the  corporation  even  that  the  plank  was  there, 
much  less  that  it  rendered  the  street  dangerous. 

Bush  9.  Tbubtbbs  ofGenbya 409 


-,  Liable  for  negligence  of  commimaneri  appointed  by  State  author- 


ity—  duty  0/ <u  to  streets  —  Hotiee.]  Plaintiff  was  injured  in  conse- 
quence of  tne  ne^liffence  of  the  commissioners  of  the  water-works  of 
Saratoga  Springs  m  leaving  open  and  unguarded  a  ditch  in  the  streets 
of  that  village.  The  commissioners  were  appointed  bj  the  legisla- 
ture, and  haa  control  of  the  village  water- works.  The  superintendent 
employed  by  the  commissioners,  who  had  charge  of  doing  the  work 
upon  the  water-works,  was  the  superintendent  of  streets  of  the  village. 
Meld,  (1)  that  the  village  was  liable  for  the  negligence  of  the  commis- 
sioners, notwithstanding  thev  were  not  appointed  By  the  village  author- 
ities, but  by  the  State ;  (2)  tnat  it  was  liable  also  upon  the  ground  that 
it  was  itself  negligent  in  not  keeping  its  streets  in  repair  and  guard- 
ing them  when  out  of  repair;  and  (8) that  knowledge  of  such  want  of 
repair  to  its  superintendent  of  streets,  was  knowledge  of  the  same  to 
the  village. 

Detob  t,  VHiLAGB  OF  Sabatooa  Sfbinos 604 

See  EMcnsNT  Doicain,3;  New  Yobk  Citt;  Official  Saulbt;  Taxa- 
tion. 

Municipal  Bonds:  See  Bailboad  Aid  Bonds;  Town  Bonds. 

MuBDEB :  See  Cbiminal  Law,  8, 4, 6, 6. 

Namb  :  See  Dbaft,  1. 

Nxolioencb — passenger  dUghHng  from  moving  raUtoay  train.]  While 
plaintiff,  a  passenger  on  a  railway  train,  was  about  to  alight  at  a 
station  the  train  began  to  move  slowly.  B,  another  passenger,  endeav- 
ored to  assist  plaintiff  who  had  some  packages  in  her  hands  from  the 
car  platform.  While  doinfi^  this  B,  who  had  hold  of  plaintiff,  was 
turned  round  and  compelled  to  step  off  the  train  backwa^,  in  which 
he  pulled  plaintiff  off  with  him,  whereby  she  was  injured.  It  was 
shown  that  the  train  did  not  stop  long^enough  to  allow  passengers 
to  leave.  Reld  (following  IMer  v.  ^.  Y.  O.  R  R.  Co.,  49  N.  T.  49), 
that  plaintiff  was  not  necessarily  guilty  of  contributory  negligence, 
'  but  it  was  for  the  jury  to  determine  from  the  circumstances  whether, 
she  actually  was  so. 

BuBBOWS  «.  Ebib  Railwat  Ck> 44 

2.  ,  Railway  brakeman  riding  on  engine,]    The  head  brakeman  of 

a  freight  train,  while  riding  on  the  engine,  was  killed  by  an  accident 
happening  to  the  train.  It  appeared  from  the  evidence  that  the  duties 
of  deceased  called  him  to  every  part  of  the  train,  including  the 
engine,  and  that  he  had  on  previous  occasions  ridden  with  the  super- 
intendent of  tne  road  and  with  another  general  officer  of  the  com* 
'  pany  to  whom  deceased  was  subordinate  on  me  engines  of  the  company, 
without  objection.  Meld,  that  riding  on  the  engine  was  not  negligence 
per  se  on  part  of  deceased,  and  this  was  not  affected  by  the  circumstance 
that  a  regulation  of  tiie  companv  forbade  engineers  to  allow  any 
person  to  ride  upon  the  engines  without  express  authority,  it  not  having 
been  shown  that  deceased  had  personal  knowledge  of  such  regulation. 

Sfbong  v.  B.  and  a.  R.  R.  Go 64 

8. ,  Injury  to  servant  from  negligence  of  feUou>-serf)ant,]  The  ques- 
tion whether  the  co-servants  of  deceased  were  guilty  of  negligence 
contributing  to  the  injury  was  a  question  for  the  jury,  theze  being  a 
conflict  of  testimony  on  Uie  subject.  lb. 
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4 liabUUv  of   matUr  for   ininry  to  $enKmi!\      In   an    action 

against  a  lailroad  company  by  a  brakeman  who  waa  injored  in  conse- 
quence of  a  defective  brake  which  he  was  operating  on  a  freight  car, 
whereby  he  was  thrown  to  the  ground  and  severe^  hurt,  hSd,  that 
evidence  to  show  that  the  brake  upon  the  car  and  the  apparatus 
attached  thereto  were  of  the  most  primitive  and  awkward  construc- 
tion and  were  placed  on  the  wrong  side  of  the  car,  and  that  the 
shelf  upon  whicn  the  brakeman  stood  was  without  guards,  and  no 
seat  was  provided  for  his  use,  was  inadmissible. 

Ds  GsAFF  i>.  N.  Y.  C.  &  H.  B.  R.  R.  Co 255 

6.  —^—fD^ectVDenutehinorp.]  The  rule  that  the  servant  shall  be  exposed 
to  no  risks  from  imperfect  or  inadequate  machinery,  only  applies 
where  such  imperfection  or  inadequacy  are  latent  and  not  obvious  to 
the  servant,  and  cannot  be  ascertained  or  guarded  against  by  the  exer- 
cise of  due  care  and  caution.  lb. 

6. ,  TroMlinff  on  dark  night  not  negligence  por  se,]  Defendant's  intes- 
tate was  killed  bv  an  accident  caused  by  a  carriage  in  which  she 
was  riding  being  driven  off  a  bridge.  The  accident  took  place  upon 
a  dark  night,  and  it  was  shown  tluit  the  driver,  previous  to  reaching 
the  bridge,  not  being  able  to  see,  had  allowed  the  horses  to  take  their 
own  i>aui.  Held,  that  it  was  not  negligence  per  ee  in  the  driver  to 
undertake  the  journey  in  the  night  although  very  dark,  nor  was  it  so 
allowing  the  horses  to  choose  their  way. 

£bCTOB  0.  PllSBCB M 

7. ,  raUroad  eroeeing  unopened  streets  —  contributory  negUgenee  — 

duty  of  raUroad  as  to  trespassers  and  persons  with  license  upon  tradc.'l 
Plaintiff  was  injured  by  a  passing  locomotive  while  crossing  defend- 
ant's railroad  track.  .  At  the  place  where  the  accident  occurred  a  street 
had  been  laid  out  across  the  track,  but  had  not  been  opened  and  the 
title  to  defendant's  land  had  not  been  acquired.  The  street  had 
been  partially  graded,  and  had  been  for  some  time  used  by  persons 
going  to  several  places.  Held,  (1)  that  plaintiff  had  no  right  upon  the 
track  at  that  place,  and  was  guilty  of  negligence  in  being  there ;  (2) 
that  the  fact  of  other  persons  being  in  the  practice  of  crossing  at  that 
place,  no  license  or  acquiescence  by  defen<uuit  being  shown,  miposed 
upon  defendant  no  additional  duty  as  to  care  in  running  its  trains ; 
and  (3)  that  even  if  a  license  should  be  shown,  and  plaint^  not  a  tres- 
passer, such  license  would  confer  no  legal  right  upon  plaintiff  to 
cross,  and  imposed  no  duty  upon  defendant,  except  that  of  doing  those 
crossing  no  intentional  wrong  or  injury. 

Matzb  «.  N.  Y.  Cent.  &  Hud.  Rrv.  R.  R.  Co 513 

8. ,inguriestopersonhy  street  ea/r — contributory  negligence.]  Defend- 
ant's street  car  stopped  on  a  signal  from  plaintiff,  who  was  approach- 
ing across  the  other  tracks  of  the  oompanv,  and  while  plaintiff  was 
netting  on  the  car  it  started,  pulling  him  along,  with  his  hand  on  the 
handle,  for  eight  or  ten  feet,  when  he  was  struck  and  injured  by 
another  car  running  in  an  opposite  direction.  There  was  evidence 
tending  to  show  an  invitation  from  the  conductor  of  the  car  to 
plaintiff  to  get  on  on  that  side.  In  an  action  for  the  injuries,  hdd, 
that  under  the  circumstances  it  was  not  negligence  per  se  for  the 
plaintiff  to  attempt  to  enter  the  car  between  the  tracks,  but  that  it  was 
a  question  for  the  jury  whether  plaintiff  was  guilty  of  contributory 
negligence. 

Dale  «.  B.  0.  H.  P.  &  P.  P.  R.  R.  Co 

9. ,  Soidenee.]    When  plaintiff  received  injuries  in  December,  for 

which  an  action  was  brougnt  and  the  evidence  showed  that  the  effects 
of  the  injuries  remained  until  after  the  following  April,  and  down  to 
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the  time  of  trial,  held,  tliat  a  physician  who  -saw  plaintiff  in  April, 
might  properly  testify  as  to  plaintiff's  condition  at  that  time.  lb. 

10.  ,  of  co-^m/floyee.'l    Plaintiff's  testator,  who  was  the  employee  of 

defendant,  a  railroad  company,  was  killed  by  an  accident  on  one  of 
defendant's  trains  upon  wnich  he  was  going  to  his  work.  Held^  that 
an  omission  by  a  signal  man  of  defendant  to  place  a  signal,  which 
omission  caused  the  accident,  it  not  being  shown  that  any  of  defend- 
ant's employees  was  unskillful  or  incompetent,  would  be  the  negli- 
gence of  a  co-employee  of  the  intestate  and  gi^e  plaintiff  no  right  to 
recover  against  defendant.  Warner  ▼.  Erie  SaUway  Company,  89  N. 
Y.468. 

MoRAN  tj.  N  T.  Cknt.  &  H.  Brv,  R.  R.  Co 770 

11. ,  flagman  at  raUtoay  eroeHna —  Bmdenee.]    In  an  action  against 

a  railroad  company  to  recover  ofamages  for  an  injury  caused  by 
negligence,  evidence  that  there  was  usually  a  flagman  at  the  crossing 
where  the  injuiy  occurred,  but  that  there  was  none  there  at  the  time 
of  the  injury,  u  competent  as  bearing  on  the  question  whether  the 
plaintiff  was  chargeable  with  negligence. 

McGrath  V,  N.  Y.  Cent.  &  H.  Rnr.  R.  R.  Co 776 

12  ,  damages,']    A  verdict  for  $2,000  damages  in  such  an  action 

held  not  to  be  so  great  as  to  impute  passion,  prejudice,  partiality  or 
improper  influence.  lb. 

8e6  Bailhsnt  ;  Commok  Carriers,  2, 8,  4 ;  Highways,  8 ;  Master  and 
Servant,  2 ;  Municipal  Corporation,  1, 8, 4 ;  Nuisance  ;   Rail- 

ROAI>B,  1. 

New  Trial — newly-discawred  emdeneeA  A  new  trial  will  not  be  granted 
on  the  ground  of  newly-discovered  evidence  where  such  evidence 
is  wholly  cumulative,  and  where  the  same  diligence  would  have  dis- 
covered the  evidence  before  as  well  as  after  the  trial. 

Bartsau  V,  Phobniz  Mut.  Life  Ins.  Co 576 

Bee  Criminal  Law,  8 ;  Practice,  6, 6. 

New  York  Citt — opening  streets — clerical  services  to  commissioners 
—  Mandamus?^  Certain  acts  of  the  legislature  (Laws  1818,  chap.  87 ; 
1867,  chap.  607}  provided  for  a  compensation  to  commissioners  appoin- 
ted in  proceedings  for  opening  streets  in  the  city  of  New  York,  for 
their  own  services,  and  "  reasonable  expenses,"  for  *'*  clerk  hire  "  and 
"  necessary  disbursements  for  clerical  services,"  all  of  which  were  to 
be  ascertained,  and  taxed  and  paid  to  said  commissioners.  Held,  that 
no  power  was  conferred  upon  the  commissioners  to  employ  a  clerk 
who  would  thereby  take  an  official  or  other  relation  toward  the  dty 
entitling  him,  as  an  Independent  officer  or  agent,  to  perform  duties  or 
services  for  which  the  corporation  would  be  bound,  ex  contractu,  or 
otherwise,  to  pay  him. 

People  ex  rel.  Purser  «.  Qrebn 106 

2. .]    No  privity  of  contract  springs  up  between  the  corporation  and 

a  person  employed  by  commissioners  as  clerk,  or  to  perform  any  other 
labor  for  the  expense  of  whose  services  they  are  to  be  allowed  as  dis- 
bursements. And  although  such  person  has  no  right  of  action,  man- 
damus will  not  lie  to  enforce  a  claim  for  his  services.  lb. 

8. 1  Board  of  assistant  aldermen  — power  of,  to  determine  qttalifieation 

of  members.']  In  an  action  by  one  claiming  the  position  of  assistant 
alderman  of  New  York  city,  a^nst  the  city  for  the  salair  of  that  office, 
it  was  shown  that  in  proceedings  against  the  person  admitted  by  the 
board  to  the  office,  before  the  court,  a  decision  had  been  rendered  in 
claimant*8  favor.  HM^  that  the  board  of  assistant  aldermen  being, 
by  the  city  charter,  made  the  judge  of  the  election  returns  and  the 
qualifications  of  its  own  members,  the  right  of  a  member  to  a  seat 
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oould  not  be  tested  by  a  proceeding  in  court  between  two  persons,  one 
not  a  member  of  the  board,  and  one  a  member  to  which  the  board  w«a 
not  a  party. 

McVBAinBT  tj.  Mator  of  New  York. 181 


-,  Extending  atreeU  — Laws  1867,  ehap,  403.1    An  ayenne  in  the  citv 


of  New  York  was,  by  Laws  1867,  chapter  408,  laid  out  and  extended, 
and  the  counsel  to  the  corporation  was  required,  within  three  months, 
to  take  the  necessary  legtH  means  to  open  the  extension  as  a  street. 
No  proceedings  were  instituted  until  after  three  months  had  elapsed. 
SMf  that  as  the  statute  did  not  proyide  that  the  taking  of  the  pro- 
ceedings within  the  period  mentioned  should  constitute  a  condition  on 
which  the  existence  of  the  extension  as  a  street  should  depend  ;  nor 
that  proceedings  should  not  be  taken  at  all,  unless  within  the  time 
prescribed ;  the  court  had  no  right  to  add  such  a  restriction  to  the 
statute.  And  that,  if  proceedings  were  in  all  other  respects  properly 
taken,  taking  them  within  the  time  mentioned  was  not  essentiiJ  to 
their  yalidity. 

Stevbnson  v.  Mayor  of  New  York. 135 

5.  ,  Aisessmeni  fin'  improvem^nti.]    In  order  that  property  should  be 

benefited  by  the  extension  of  a  stroet,  it  is  not  necessary  that  it  should 
be  within  t  ae  actual  limits  of  the  improyement  made.  Such  an  exten* 
sion  will,  ordinarily,  benefit  property  situated  upon  other  portions  of 
the  street  than  those  included  within  the  limits  of  the  improyement ; 
and  BO  far  as  such  benefit  extends,  an  assessment  for  the  expenses 
of  the  improyement  can  be  equitably  and  justly  leyied.  lb. 

6. ,  Time  for  comrnencing  proceedingi — validUy  of  proceedings!]  Where 

an  improyement  of  a  New  York  city  street  was  proyided  for  by  statute, 
and  tne  proceedings  taken  conformed  to  the  statute,  though  not  in- 
stituted within  the  time  specified  therein ;  hdd,  that  they  were  yalid 
and  effectual  without  any  resolution  of  the  common  council ;  and  that 
an  omission  to  publish  a  resolution,  as  the  law  required  in  other  cases, 
in  no  way  impaired  the  authority  glyen  by  the  statute  or  the  improye- 
ment. lb. 

7. .Board  of  estimate  and  apportionment — Statutory  construction 

—Laws  of  1871,  chap.  678, 683 ;  1873.  ehap.  444;  1878,  ehap.  779.]  By 
the  proyisions  of  seyeral  statutes  (Laws  1871,  chap.  673,  683 ;  1872, 
chap.  444),  the  estimates  for  county  expenses  of  i^ew  York  were 
required  to  be  made  for  1871  and  1872,  by  May  20th  in  each  year,  and 
for  each  year  after  1872  by  December  1st  in  the  preceding  year.  By 
Laws  1873,  chap.  779,  §  2,  the  board  of  estimate  and  apportionment 
were  authorized  to  reconsider,  reyerse  and  determine  the  estimate 
proyiously  made  for  that  year,  prior  to  July  1, 1873.  Held,  that  the 
time  mentioned  in  the  last  act  formed  a  limit  after  which  the  esti- 
mates for  the  year  preceding  oould  not  be  interfered  with,  and  a 
demand  made  upon  such  board  on  the  18th  of  July,  1873,  that  they 
oonyene,  and  audit  and  allow  and  apportion  claims  that  should  haye 
been  included  in  the  estimate  for  1873,  was  too  late,  as  at  that  time  the 
board  had  no  power  to  comply  therewith. 

People  ex  rel.  McGowan  o.  Board  of  Estimate  of  New  York,  151 

8. ,  Statutory  construction  —  Lau>s  1870,  chap.  383 ;  1872,  chap.  680 — 

contract  for  improving  streets]  By  Laws  of  1870,  chap.  883,  §  1,  the 
commissioner  of  public  works  of  New  York  dty  is  "  directed  to  imme- 
diately contract  for  the  regulating  and  grading  of  the  Tenth  ayenue 
from  Manhattan  street  to  One  Hundred  and  Fifty-fifth  street."  Hdd, 
that  the  intention  was  that  the  contract  should  be  made  in  compliance 
with  the  existing  laws  and  not  arbitrarily  on  such  terms  and  with  such 
person  as  the  commissioner  might  choose.  Held,  also,  that  the  act  in 
question  authorized  the  commusioner  to  contract  only  for  regulating 
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I  and  gradinff  and  not  for  setting  the  curb  and  gutter  stones  and  flag- 

1  ging  the  sidewalks. 

Bbown  9.  Mayor  of  New  York 155 

9. ,  Invalid  eontraet — certificate  of  commiBnoTiere.]    Bv  Laws  1872, 

-  chap.  580,  no  contract  of  certain  specified  kinds  is  to  be  held  valid 

H  nnless  the  commissioners  appointed  therein  shall  certify  in  writing 

ft  "  that  they  are  satisfied  that  no  fraud  has  been  perpetrated  in  relation 

B  thereto  or  in  the  performance  thereof."    Held,  that  a  certificate  by 

K  the  commissioners  that  they  "aire  satisfied  that  there  has  not  been 

I  any  fraud  in  relation  to  the  making  or  entering  into  the  contract/'  was 

II  insufficient  as  not  certifying  that  the  commissioners  are  satisfied  (1) 
f  that  no  fraud  has  been  perpetrated  in  relation  to  the  contract,  but  limit- 
3  ing  the  question  of  fraud  to  the  making  or  entering  into  the  contract ; 
1  or  (3)  that  no  fraud  has  been  perpetrated  in  the  performance  of  the 
r  contract ;  and  the  latter  requirement  was  not  affected  by  the  fact  that 
i  the  contract  had  not  been  wholly  performed.  lb. 

10. ,  LatM  1871,  ehap.5.]  A  portion  of  the  contract  price  had  been  paid 

upon  an  iuyalid  contract  for  improving  a  street  in  New  York  city.   Meld, 
1  that  an  act  of  the  legislature  (Laws  1871,  chap.  5)  directing  the  assess- 

i  ment  ui>on  the  property  benefited,  of  the  expense  actuiuly  incurred 

t  by  the  city  in  doing  the  work,  did  not  render  the  city  liable  under  the 

contract  or  deprive  it  of  any  defense  it  might  have  thereto.  lb. 

.  11. ,  Increasing  official  sailariee — Statutory  coT^iracHon — jCatMl860, 

chap.  508 ;  18fi9,  ckap.  876 ;  1870,  chap,  883.]    By  Laws  of  1869,  chap. 

876,  the  common  council  of  New  York  are  prohibited  from  increasing 

f  official  salaries.    Notwithstanding  this  the  salary  of  police  justices 

I  was  by  ordinance  increased.    He^,  that  such  increase,  being  without 

I  authority,  was  not  made  valid  by  the  Laws  of  1870,  chap.  S3,  which 

authorized  the  mayor  and  comptroller  to  fix  the  salaries  of  civil 
!  j  ustices  at  an  amount  not  exceeding  the  salary  then  paid  police  j  ustices, 

I  nor  was  it  made  so  by  the  circumstance  that  the  legislature  of  1870 

^  made  an  allowance  large  enough  to  include  the  increased  salary. 

SiciTH  0.  Mayor  of  New  York  160 

'  13. ,  Contracts  fir  work  made  vnthout  advertisina  fir  sealed  pro- 

'  posals.]  Chapter  ^,  Laws  of  1870,  ^  6,  authorizing  uie  comptroller  of 

the  city  of  New  York  to  borrow  $500,000  for  the  improvement  of  the 
1  lower  re'servoir  and  for  increasing  tlie  supply  of  water  in  the  lower 

!  ^rt  of  the  city,  under  the  direction  of  the  Department  of  Public 

Works,  vests  no  discretion  in  the  commissioner,  in  regard  to  con- 
tracts for  work,  dispensing  with  bids.  Contracts  made  by  him  for 
work  under  that  section,  without  advertising  for  or  inviting  sealed 
proposals,  as  required  by  g  104,  chap.  137,  Laws  of  1870,  are  there- 
fore invalid.    Nofoarro  v.  Van  Nort,  ^  Barb.  305,  distinguished. 

Greene  v.  Mayor  of  New  York 758 

See  Evidence,  7 ;  Mandamus,  1,  3,  8, 4. 

NoNSXTiT — error,  Aoto  cXmated,']    Where  a  nonsuit  on  the  ground  of  want 

of  evidence  was  refused,  held,  that  subsequent  proof  of  the  necessary 

\  facts  would  obviate  the  error  (if  one)  of  refusal.    31  Barb.  341 ;  11 

N.  Y.  103, 113 ;  3  Hill,  630. 

Bartholemew  0.  Lyon 774 

Notary's  Certificate  :  See  Prokibsory  Note,  7. 

Notice  :  See  Agency,  8, 5, 6,  8 ;  Common  Carrier,  3. 4 ;  Httsband  anb 
Wife  ;  Insurance,  7 ;  Lib  Pendens  ;  Mortgage.  1, 8, 4;  Municipal 
Corporation,  1, 3, 4 ;  Promibbory  Notes,  4, 7. 
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Nuisance — UiUgraph  cable  in  river  —  NegUgence.  ]  A  telegraph  oompaoy 
laid  a  wire  cable  across  the  channel  of  a  river  so  that  it  mbbed  against 
the  keels  of  vessels,  bat  obstructed  no  vessels,  although  a  g^eat  num- 
ber passed  over,  except  one  of  plaintiff's,  which  was  injured  thereby. 
Plaintiffs  boat  had  several  times  previous  to  the  injury  passed  over 
the  cable  which  had  caught  in  the  keel.  Held  (per  Boardman,  J., 
and  MiLLBR,  P.  J.,  Bockbs,  J.,  dissenting),  that  tne  cable  was  not  a 
nuisance,  and  that  plaintiff  was  negligent  and  could  not  recover  for 
the  injury  to  his  vessel. 

Blanchabd  «.  W.  U.  Telegraph  Co ^775 

See  Hiohwatb,  1. 

Objbctiok  —  Stating  no  ground.'l  An  objection  to  the  admission  of  testi- 
mony stating  no  ground  for  excluding  it,  held  too  general  to  be  of  avaiL 

MORAN  «.  N.  Y.  C.  R.  R.  Co 770 

See  Contempt,  1 ;  Practice,  1,2;  Trial,  8 ;  Waiver,  1, 4. 

Official  Salary — claimant  to  office,  when  not  entitled  to.]  In  an  action 
by  one  claiming  the  position  of  assistant  alderman  of  New  York 
against  the  citv  for  the  salary  of  that  office,  held,  that  the  plaintiff 
never  having  filled  the  office,  or  performed  any  of  its  duties,  could 
not  recover  the  salary,  even  if  the  question  of  his  right  to  the  office 
was  settled. 

McVeanbt  V,  Mator  of  New  York 181 

See  New  York  City,  11. 

OPENmo  Decree  :  See  ExECxrroRB,  2. 

Openino  Judgment  :  SmJudgmsnt,  1, 2. 

Opinions  :  See  Criminal  Law,  4, 6 ;  Evidence,  18, 19,  21.  24,  50. 

Order  :  See  Contempt,  1, 2. 

Owner  of  Boil  :  See  Highways,  1, 7. 

Parent  and  Child  :  See  Seduction. 

Parol  Contract  :  See  Evidence,  23 ;  Statute  of  Frauds,  8, 4. 

Parties  —  tenants  in  common  —  Sjjectment.]  Where  an  action  in  eject- 
ment is  brought  by  tenants  in  common  of  premises  and  subsequently 
several  of  the  plaintiffs  die,  the  names  of  tne  deceased  plaintiffs  may 
be  properly  struck  from  the  record  and  the  action  may  proceed  in  the 
name  of  the  survivors,  who  may  recover  their  undivided  share  of  the 
premises  wrongfully  withheld. 

Habbrouck  v.  Bunce 809 

2.  ,  title — adverse  possession.]  In  such  an  action,  where  the  defend- 
ant claims  by  adverse  possession,  he  cannot  defeat  the  right  of  the 
plaintiffs  to  recover  by  showing  a  deed  of  the  premises  from  them  to 
one  not  shown  to  be  a  party  to  the  action.  lb. 

8.  .  death  of  a  party  pending  an  appeal — revivor.]  Pending  an  ap- 
peal from  an  order  denying  the  petition  of  a  creditor  that  a  receiver 
assign  to  him  a  certain  mortgage  under  foreclosure  in  the  action, 
the  mortgagor  died,  and  his  representatives  were  not  brought  in  is 

Earties  to  the  appeal :  Seld,  that  the  proper  course  was  to  order  the 
earing  of  the  appeal  to  stand  over,  to  enable  the  appellant  to  bring 
before  the  court  the  proceedings  in  revivor ;  and  if  such  proceedihgs 
had  not  been  regularly  taken,  to  enable  the  appellant  to  bring  the 
representatives  of  the  deceased  party  before  it  in  regular  form. 

Jay«.  DeGboot 754 

See  Action,  8, 6 ;  Amendment,  2, 5 ;  Excise  Law  ;  Insurance,  2 ;  Mar- 
ried Women,  1 ;  Mortgage,  2. 
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1? ABrmoTX— action  by  heir  to  avoid  wm—riyM  to  jury  trial.']  Plaintiff; 
one  of  the  lawful  heira  of  a  testator,  brought  action  for  the  partition 
of  the  real  estate  whereof  the  testator  died  seized,  alleging  in  the 
complaint  that  the  last  will  of  testator,  devising  snch  estate,  was  void. 
(Laws  1858.  chap.  288.)  Hdd,  that  a  refusal  of  the  special  term  to 
settle  issues  in  tne  action  to  be  tried  by  a  jurj  waa  error. 

Hbwlbtt  «.  Wood. 468 

Pabtnershif —  what  is  not —  toorking  farm  an  sharMA  A  lease  6f  a  farm 
contained  this :  '*  All  the  profits  arising  from  tne  working  of  said 
farm  to  be  divided  equally  between  the  parties  to  this  agreement. 
All  losses  and  all  gains  upon  said  farm  for  one  year  from  the  Ist 
day  of  March,  1870,  is  to  be  divided  equally  between  the  said  parties." 
Held,  that  the  use  of  the  language  would  not  constitute  the  lessor  and 
lessee  partners  In  working  the  farm,  the  intention  of  the  parties  being 
only  that  the  lessee  should  work  the  farm  on  shares. 

Gregory  v.  Brooks 617 

8.  ,  foTiat  eoMtittUesA    In  an  action  to  recover  for  ffoods  sold  and 

delivered  by  a  firm  to  defendant,  the  answer  was  that  the  goods  were 
sold  in  a  firm  name  in  violation  of  the  statute  relating  to  fictitious 
names  in  firms  (Laws  of  1838,  ch.  281),  there  being  in  fact  no  firm  at 
the  time  of  the  sale.  Upon  the  question  of  the  existence  of  a  partner- 
ship, the  judge  charffea  that  "participation  in  the  profits  makes  a 
man  a  partner,  and  it  is  not  necessary  that  they  should  say  any 
thing  about  losses."  The  change  was  accompanied  with  the  explana- 
tion that  it  is  competent  for  a  firm  to  employ  clerks  and  give  them  as 
a  compensation  for  services  a  certain  amount  of  profit,  but  it  must  be 
distinctly  understood  between  the  parties  that  it  is  as  compensation, 
and  that  they  have  no  interest  in  the  business  whatever.  Setd,  correct. 

Grbsitwood  «.  Brink 740 

8.  ,  particijpation  in  profits,]    One  of  the  clerks  of  G.  had  for  his 

services  one-nf  th  of  the  profits,  and  the  business  was  carried  on  under 
the  name  of  "  G.  &  Ck>.,"  the  clerk  representing  the  Co.  Heldt  that 
they  were  partners  as  to  third  persons,  and  these  facts  were  a  suffi- 
cient answer  to  the  defense  of  the  violation  of  the  statute.  lb. 


-,  Accounting  between  partners  —  when  directed.]    The  plaintiff 


and  defendant  beinff  partners,  the  interest  of  the  former  was  levied 
on  and  sold  by  the  sneriff  for  a  debt  of  the  plaintiff  and  another  per- 
son, and  was  purchased  by  the  defendant  under  an  arrangement 
between  the  parties  that  he  should  bid  in  the  property  for  the  benefit 
of  the  firm,  and  that  the  amount  bid  should  be  charged  to  the  plaintiff 
and  credited  to  the  defendant.  After  the  sale,  the  defendant  took  pos- 
session and  exclusive  control  of  the  partnership  property ;  excluded 
the  plaintiff  from  the  store  and  business,  and  refused  to  account  to  him. 
Held,  that  the  plaintiff  was  entitled  to  an  accounting  from  the  defend- 
ant, in  respect  to  the  partnership  property. 

P ATTERSOK  «.  J  AGOBB 780 

6. 1  JBhndence  of  Joint  liability — when  necessary.]     A  recovery  cannot 

be  had  against  defendants  sued  as  partners  witnout  proof  of  a  Joint 
liability. 

Hubs «.  GxTTOT. 790 

See  Amboscdmsst,  4 ;  Dsfbnsb  ;  Insurance,  8, 12 ;  Payment,  2, 8 ;  Promis- 
sory Notes,  6. 

Passengers:  jSIm Ck)MMON Carrier,  1. 

Payment — by  draft  on  third  person  —  BiU  of  exchange  -^failure  to  give 
notice  of  non-payment  — Agency.]  Plaintiff  the  owner  of  a  draft,  trans 
ferred  it  to  S.  in  payment  of  a  debt.    S.  placed  it  in  the  hands  of 

Vol.  m,  K  T.  Rbp.—  108 
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PjLnaarr—CanHnued  »*«• 

defendants  with  directions  to  collect  and  distribute  the  proceeds  in 
payment  of  claims  against  him.  The  agents  of  defendants  presented 
the  draft  to  the  acceptor,  who  did  not  pay  it,  and  no  notice  being 
ffiven  to  the  drawer,  who  was  solvent,  he  was  released.  ffM,  that  S. 
having  accepted  the  draft  as  payment  of  the  debt  due  him  was  bound 
to  use  ordinary  diligence  in  presenting  the  same  for  payment,  and  noti- 
fying the  drawer  if  payment  was  refused;  that  upon  a  neglect  to  do 
so  the  debt  was  discharged,  and  plaintiff  had  no  interest  in  the  draft, 
and  that  defendants  were  the  agents  of  S.  in  the  transaction  and  were 
responsible  to  him  and  not  to  plaintiff  for  the  damage  caused  by  the 
neglect  to  give  notice  of  the  non-payment  of  the  draft. 

Huston  v,  Webkb 147 

8.  ,When  promutory  note  i$  not.]    The  taking  of  a  promissory  note 

from  one  of  two  joint  debtors  does  not  satisfy  the  debt  unless  it  is  so 
agreed. 

Vebnam  «.  Habbis 488 

8. ,  partnerMp  —  UdbUUy  <^  partner  aJUr  dmoltUion,^  A  partner- 
ship between  A  and  B  was  dissolved  upon  the  agreement  that  B  should 
assume  the  debts  of  the  firm.  Subsequently  C  took  B's  promissory 
note  for  a  debt  of  the  firm,  with  knowledge  of  the  terms  of  the  dis- 
solution but  stating  that  if  the  note  was  not  paid  he  "  would  hold  the 
firm."  The  note  was  not  paid,  and  in  an  action  against  A  and  B  for 
the  debt,  C  produced  the  note  and  offered  to  return  it.  Held,  that  C 
could  recover  against  both  A  and  B.  In  such  a  case  A  does  not  stand 
in  the  position  of  surety.   lb. 

4.  ,  In  Confederate  numey —  dvreee,]    Defendant,  being  indebted  to 

the  plaintiff,  entered  into  an  arrangement  with  him,  in  1868,  in  Rich- 
mond, Va.,  whereby  defendant  a^r^dto  pay  plaintiff  a  certain  sum  in 
satisfaction  of  the  claim,  and  thereupon  defendant  gave  plaintiff  a 
check  on  a  Richmond  bank,  which  plaintiff  presented  and  wliich  was 
paid  in  Confederate  currency.  Hm,  that  plaintiff  could  not  aeain 
recover  the  amount  lu^reed  to  be  paid,  upon  the  ground  that  he  nad 
been  induced  to  take  Confederate  money  from  fear  of  being  compelled 
to  remain  in  the  Confederacy  if  he  did  not  do  so. 

Lbstsr  «.  Union  Manuf.  Co 657 

5.  ,  By  a  debtor  of  his  deht  to  sheriff  on  easecution  against  ereditor.] 
One  voluntarily  paying,  under  section  293  of  the  Code,  a  debt  owing  by 
him  to  another,  upon  an  execution  in  the  hands  of  the  sheriff*  against 
his  creditor,  will  not  be  allowed  to  have  the  benefit  of  such  payment 
as  against  a  prior  assignee  of  the  demand  in  good  faiUi. 

HU8B«.GUY0T 790 

See  AoBNCT,  6, 10;  Contract,  2;  Debtor  and  Crbditor,  2:  Evidbncb,  40; 
Insubancb,  9, 14, 15 ;  Promissory  Notes,  1, 4, 5, 6, 7, 9;  Vbndor  and 
Vendee,  1. 

PENAiiTT :  See  Excise  Law. 
Performance  :  See  Contract,  6,  8, 13. 
Perjury  :  See  Indictmbnt. 
Perpetuities:  ^S^Will, 8. 

Pleading — Anstoer — tDaiver.]  Defendants,  in  their  answer,  in  relation 
to  an  allegation  in  the  complaint,  stated  that  they  had  "  no  knowledge 
or  information  in  regard  thereto."  Heldy  that  the  form  of  answer  was 
objectionable,  but  not  having  been  objected  to  before  or  at  the  trial, 
the  informality  was  waived. 

First  Nat.  Bank  of  New  Berlin  «.  Cburch 10 


J 
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FhEtAjyisQ-^  Continued,  '^a^ 

3. ,  Variance — amendment.]      The   complaint   averred  that   the 

defendant,  npon  the  sale  of  a  pair  of  horses  to  the  plaintiff,  warranted 
them  to  be  soond.  The  defendant,  in  his  answer,  admitted  that  he 
warranted  the  horses  to  be  soand,  so  far  as  he  knew,  bat  denied  each 
and  everj  other  allegation  of  the  complaint.  Upon  the  trial  the  plain- 
tiff proved  the  warranty  as  stated  in  the  answer;  that  the  horses  were 
nnsound,  and  that  the  defendant  knew  it.  Held,  that  there  was  no 
variance  between  the  cause  of  action  alleged  and  that  proved,  but  if 
there  was,  then  it  would  present  a  proper  case  for  an  amendment,  even 
on  appeal. 

Ghatfisld  V,  Fbobt 857 

8.  ,  Set-off — eounter-claiin — endenee.]    In  an  action  in  a  justice's 

court  hj  a  veterinary  surgeon  for  professional  services,  the  defendant 
denied  the  complaint  and  gave  notice  of  a  setoff  and  recoupment,  and 
at  the  trial  evidence  was  offered  by  the  defendant  to  show  that  he  had 
purchased  a  team  of  horses  relying  on  plaintiff's  professional  recom- 
mendation and  his  promise  to  he  responsible  if  they  did  not  prove  to 
,  be  as  represented ;  and  that  the  team  were  not  as  represented.  This 
evidence  was  objected  to  on  the  ground  that  it  was  not  a  part  of  the 
transaction  sued  upon  and  could  not  be  the  basis  of  a  set-oft  or  recoup- 
ment. The  evidence  was  admitted.  Held,  correct.  The  evidence 
constituted  a  good  counter-claim  and  the  objection  not  being  made 
that  the  counter-claim  was  not  properly  pleaded  the  pleading  should 
be  regarded  as  amended. 

Williams  «.  Wibtino 489 

4. ,  Variance  —  evidence,]    In  an  action  against  B.  the   complaint 

alleged  that  an  agreement  was  made  between  B.  and  C.  whereby  B. 
was  to  receive  and  manufacture  into  cheese,  milk  from  C.'s  dairy,  and 
sell  the  cheese  and  pay  the  proceeds  to  C;  that  C.  had  delivered  the 
milk  and  that  B.  had  made  the  cheese  and  sold  it  without  paying  over 
the  proceeds,  whereby  B.  became  indebtckl  to  G.  in  a  specified  sum. 
On  tne  trial  it  appeared  that  the  milk  was  delivered  under  a  writing 
which  was  not  set  out  or  referred  to  in  the  complaint.  Held,  that  the 
writing  was  admissible  to  show  the  actual  agreement  under  which  the 
milk  was  delivered.  It  was  sufficient  to  set  forth  in  the  compUdnt 
the  agreement  according  to  its  legal  effect. 

Armbtbono  «.  Baldwin 448 

5.  ,  Variance,]    Under  a  complaint  which  presents  a  claim  **  for 

money  which  defendant  had  of  plaintiff  for  defendant's  own  use,"  the 

Slaintiff  cannot  recover  on  a  demand  in  favor  of  a  third  person  against 
efendant  and  assigned  to  plaintiff. 

Decker  v.  Saltsican 589 

^Sm  AMEin>MEirr ;  Defense;  DEinrRRER,  1,  2;  Eyidencb,  23,  26;  Join- 
der, 1, 2 ;  Practice,  7, 9. 

Possession  :  See  Religious  Corporation. 

PosTFONEicBNT  OF  Bale  :  See  Execution,  1, 2. 

Practice — unauthorised  action  —  dtfendani  may  dtject.  Towne — right 
of  supervieor  to  bring  action  in  name  of,]  The  town  of  Lyon^  at  a 
town  meeting,  by  a  resolution,  directed  the  supervisor  "  as  supervisor," 
to  bring  an  action  to  restrain  commissioners  to  issue  town  bonds,  from 
disposinffof  the  town  bonds  until  the  righVi  of  the  town  were  pro- 
tected. The  supervisor  employed  attorneys  who,  with  the  acquiescence 
of  the  supervisor,  brought  an  action  in  the  name  of  the  town,  and 
instead  of  asking  an  mjunction  restraining  the  disposition  of  the 
bonds,  assailed  the  authority  of  the  commissioners  to  issue  them,  and 
demanded  judgment  that  the  decision  of  the  county  judge  directing 
their  issue  be  annulled  and  the  bonds  canceled,  on  the  ground  that  the 
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Practice  —  Continued,  fasb. 

deciflion  was  based  on  inanffleient  evidence.  HM^  (1)  that  tlie  action 
broaght  was  not  such  as  was  anthorized  by  the  resolution ;  (2)  that 
the  objection  of  want  of  anthority  coald  be  raised  by  the  defendants ; 
(8)  that  the  action  was  not  one  that  could  be  brought  by  the  supervisor 
in  the  name  of  the  town  without  authority  from  the  town ;  and  (4) 
that  the  direction  of  the  town  meeting  did  not  authorize  a  suit  in 
the  name  of  the  town. 

Town  of  Ltons  «.  Ck)LB 481 

2. ,  Ord&r  to  take  affida/oU  under  Code,  §  401  —  rights  of  opposing 

paHy — waiter  of  olfecHon  by  witneu.]  Plaintiff  procured  an  order, 
under  the  provision  of  Code,  section  401,  for  a  witness  to  appear 
before  a  referee  and  make  an  i^davit.  In  pursuance  of  the  order, 
the  witness  appeared  and  made  the  affidavit.  Upon  an  appeal  by  de- 
fendant and  tne  witness  from  the  order,  held,  (1)  that  defendant  oould 
not  interfere  with  the  proceedings  to  procure  tne  affidavit,  but  oould 
only  object  to  the  contents  of  or  mode  of  procuring  it  when  it  was 
sought  to  be  used  against  defendant ;  and  (3)  that  the  witness,  having 
appeared  and  made  the  affidavit  without  objection,  had  waived  his 
right  to  question  the  order. 

McGns  «.  Tbcbunb  AsaociATiON 4n 

8. ,  Irregularity — appointment  of  referee.]    The  nomination,  by  one 

party,  of  a  referee  in  a  mortgage  case,  the  approval  of  the  opposite 
party,  and  his  appointment  by  the  court,  is  no  violation  of  rule  78, 
and  no  irregularity. 

White  «.  Goulteb 608 


-,  Entry  of  judgment — iwwwr.l  The  entering  of  a  judgment  within 


four  days  after  the  decision  is,  if  an  irregularity,  waived  by  the  de- 
fendant's consenting  to  the  entry,  and  allowing  a  sale  to  be  confirmed. 
The  requirement  of  the  Code,  on  that  subject,  is  so  far  directory, 
only,  that  a  neglect  of  its  provisions  will  not,  in  the  absence  of  wrong 
or  injury  to  the  defendant,  occasioned  by  the  premature  entry  of  judg- 
ment, be  considered,  lb. 

5. ,  Motion  for  new  trial  upon  exceptions  flr^  heard  at  general 

term — power  of  court.]  Where  a  motion  for  a  new  trial  is  made  at 
the  circuit  or  special  term,  an  application  may  also  at  the  same  time 
be  made  for  a  new  trial  because  of  the  misdirection  of  the  court,  or 
for  the  reason  that  the  verdict  has  been  rendered  either  without  or 
against  the  evidence.    There  is  nothing  in  the  Code  by  which  this 

r>wer  of  the  court  has  been  abrogated  or  abridged.    Parker  v.  Jer^, 
Keyes,  271,  doubted. 

*  Pricb  «.  Kbtbs 720 

6.  fEmdeivGe-^Preeumnticn  in  fanor  of  wreKc*.]    But  where  the 

motion  is  ordered  to  be  neard  on  the  exceptions  in  the  first  instance 
at  the  general  term,  while  that  order  remains  in  force  the  special  term 
has  no  power  to  hear  a  motion  for  a  new  trial.  And  under  such  an 
order  the  general  term  can  review  the  exceptions  alone,  and  the  point 
cannot  be  considered  as  to  whether  or  not  the  verdict  was  rendered 
without  or  against  Uie  evidence,  lb. 

7.  ,  Oi«  on  appeal  ^evidence.]    The  court  at  trial  refused  to  charge 

that  there  was  no  evidence  of  a  certain  fact.  Held,  that  the  court 
at  general  term  could  not  say  that  there  was  no  such  evidence,  the 
case  containing  no  statement  that  all  the  evidence  was  inserted  in 
It.  lb. 

8. ,  Time  for  appearing  and  answering  —  service    of  complaint 

after  summons.]  On  the  12th  day  of  June,  the  defendant  was  served 
with  a  summons,  neither  accompanied  by  nor  required  to  be  accom- 
panied by  a  complaint.    The  defendant  having  served  no  appearance 
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or  answer  before  the  8th  of  July,  the  plaintiff  entered  judgment. 
The  defendant  claimed  that  the  judgment  should  be  set  aade,  as 
irregular,  on  the  ground  that  tne  plaintiff  served  a  complaint  at 
defendant's  office  on  the  19th  of  June,  and  the  defendant's  time  to 
appear  and  answer  did  not  expire  until  the  9th  of  July,  on  which  day 
he  served  an  answer.  The  judge  below  denied  defendant's  motion, 
but  gave  him  liberty,  on  certain  conditions,  to  come  in  and  defend. 
Held,  that  the  order  was  correct.  Section  180  of  the  Code  expressly 
shows  that,  to  entitle  the  defendant  to  a  copy  of  the  complaint,  he 
should  appear  within  the  twenty  days  after  service  of  the  summons, 
and  that  the  complaint  need  not  accompany  the  summons.  This  con- 
struction has  been  given  by  the  court.     Van  F^  v.  Bayer,  7  How.  826. 

Pains  «.  McOaktht.  ..  : 755 


-,  Com  on  appeal — eertifleate.']    When  there  is  no  certificate  an- 


nexed to  a  case,  statins  that  the  latter  contains  the  whole  evidence, 
the  court  cannot  say  that  a  particular  finding  is  not  supported  by  the 
evidence.    On  the  contrary,  it  must  find  that  it  is. 

-  HiQBix  V.  Hrath ,...  788 

10. ,  Transfer  of  cause  from  8UUe  to  Federal  court.]    The  defendant 

in  an  action  in  a  State  court  is  not  entitled  to  an  oraer  removing  the 
cause  to  a  Federal  court,  under  the  judiciary  act  of  1789,  g  12,  unless 
the  appearance  in  the  action  is  entered  at  the  same  time  that  the 
petition  for  the  removal  is  filed.  And  where  the  entry  of  appearance 
was  made  on  the  day  following  that  on  which  the  petition  was  filed, 
hM,  that  the  order  must  be  denied. 

Kbrillb  v.  Phogkix  Life  Ins.  Go 788 

/Bee  Action  ;  Afpbal  ;  Amendment  ;  Arbitbation  ;  Certiobari  :  Com- 
mission; Contempt,  1,  2;  Costs;  Demttbrer;  Diyorce,  2;  Elec- 
tion, 1;  Execution;  Executors,  1,  2,  8 ;  Joinder;  Judoment; 
Lease  ;  Lis  Pendens;  Mandamus ;  Mortgaoe,  1, 2, 8 ;  New  Trial  ; 
Objections  ;  Parties  ;  Pleadino  ;  Reference  ;  Bbheabing  ;  Be- 
TiBw;  Waiveb. 

Pbsmium  :  See  Inbubance,  9, 18, 14. 

Pbbbumftion  of  Fact — criminal  trial.]  The  return  to  a  writ  of  error 
stated  that  the  prisoner  appeared  at  the  trial  and  was  in  due  form  of 
law  tried  and  convicted.  Meld,  that  the  presumption  was  that  he  was 
present  during  the  trial. 

Hildebband«.  Pboflb 82 

See  Aoenct,  6. 

Pbbbumftion  of  Law  :  See  Contbact,  18 ;  Evidence,  20, 80 ;  Pbagtiob, 

7, 9 ;  Sale,  8. 

Pbincipal  and  Agent:  See  Agency ;  Eyidbnce,  88, 40, 42. 

Pbincipal  and  &xjKErrY— release  of  principal  from  judgment  against 
him  and  swety,]  M.  obtained  a  juofment  andnst  C.  &  Co.  as  principal 
and  H.  as  surety.  M.,  without  the  Knowledge  of  H.,  discharfi^  the 
judgment  as  to  C.  &  Co.  Afterward  he  issued  execution  against  H.,  and 
M.,  under  a  threat  of  levy  and  sale,  paid  the  execution.  UM,  that  the 
discharge  as  to  C.  &  Co.  r<^leased  H.  and  he  was  entitled  to  recover 
from  M.  the  amount  paid  on  the  execution. 

HlBBH  «.  MUNGEB 290 

See  Guabantt  ;  Eyidbnce,  8. 
Pbiobttt  of  Lden  :  See  Judgment,  5 ;  Mobtgagb,  1. 
Pbiyitt  of  Contbact  :    See  Debtob  and  Cbeditob,  2 ;   New  Yobk 

CiTT,  2. 

Probable  Cause  :  See  Malicious  Pbobecution,  1, 2,  4, 5. 
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Prohtsbort  Notes — indcnsment — expending  time  of  pa/jfmeni  wllunU 
kfuneledge  of  indar$&rJ]  In  an  action  upon  a  promissory  note  against 
the  indorsers,  hM,  that  an  agreement  with  the  maker  to  extend  the 
time  of  payment,  made  without  consideration,  was  Toid,  and  did  not  re- 
lease the  mdorsers. 

FiBflT  Nat.  Baivk  of  Nbw  Berlin  v.  Church 10 

8.  ,  Demand  and  prcteet —  manner  and  time  of}  The  notary's  cer- 
tificate stated  that  he  gave  notice  to  the  indorsers  by  depositing  poet 
Said  notices  "  in  the  letter-box,  at  the  post-offlce/'  etc.  Held,  that 
eposit  "  in  the  letter-box  at  the  post-office "  was  a  compliance  with 
the  statute.     Laws  1857,  chap.  416,  §  8.  lb. 

3.  ,  Statutory  conetrueUonA    The  note,  by  its  terms,  fell  due  on 

July  5, 1869,  which  was  Monday.  Held,  that  under  Laws  1865,  cliap. 
146,  then  in  force,  the  note  became  due  and  payable  Saturday,  July 
8,  and  not  Tuesday,  July  6.  lb. 


',  Non-payment — toaiver  of  notice  hy  indoreer,]  A  promissory  note 


made  by  M.,  payable  to  the  order  of  B.,  was  indorsed  by  B.,  and  not 
being  paid  at  maturity  was  protested,  B.  having  notice  of  protest.  B. 
then  agreed  with  the  holders  that  if  they  would  take  a  note  in  the 
same  form  and  so  extend  the  time  of  payment,  he  would  see  that  it 
should  be  paid  at  maturitv.  At  that  time  M.  was  insolvent.  Held,  that 
B.  was  not  entitled  to  notice  of  non-payment  of  the  new  note  in  order 
to  charge  him. 

Ethridob  «.  Bond 263 

5. ,  Bona  fide  hotder — mittake  in  date  of  payment.']     Defendant 

made  his  promissory  note  dated  May  8, 1866,  payable  April  1, 1866. 
This  note  was  purchased  by  plalntilT  of  a  tliird  party  May  9,  1866,  at 
ninety  per  cent  of  its  face  value.  Held,  (1)  that  the  purchase  at  a  dis- 
count did  not  make  plaintiff  a  holder  in  bad  faith ;  (2)  that  the  date 
of  payment  was  sufficient  to  put  a  purchaser  of  the  note  on  Inquiry 
as  to  the  true  time  of  payment,  but  having  ascertained  the  true  time 
to  be  April  1,  1867,  he  was  not  bound  to  inquire  further. 

Miller  v.  Cratton 860 

6. ,  Demand  of  payment  of  firm  note.]     A  personal  demand  of 

payment  of  a  promissory  note  made  by  a  piEurtnership  firm  need  not  be 
made  upon  each  partner.    A  demand  upon  one  is  sufficient. 

Gates  o.  Bebchsr 404 

7.  ,  notice  of  nonpayment.]  A  notary's  certificate  of  the  protest  of  a 

note,  in  the  usual  form,  contains  all  the  information  which  it  is  neces- 
sary to  give  an  indorser,  and  sending  him  a  copy  of  such  certificate 
should,  in  the  absence  of  any  evidence  by  him,  be  deemed  a  good  and 
sufficient  notice.  lb. 

8. ,  Collateral  note.]    In  an  action  on  a  promissory  note  against  the 

maker  and  indorser,  the  defendants  requested  the  court  to  ciiarge  the 
jury  that  if  they  ^ould  find  that  the  plaintiff  agreed  to  accept  a  third 
party  for  the  payment  of  the  note  —  said  third  party  having  the  maker's 
money  to  that  amount,  "  such  agreement  was  a  payment  of  the  note." 
Held,  that  the  court  erred  in  declining  to  so  charge,  on  the  ground  that 
while  such  agreement  would  not,  technically,  have  been  payment,  it 
would  have  oiBcharged  the  debt  by  way  of  accord  and  satisfaction ; 
but  that  defendants  were  not  prejudiced  by  the  error,  as  the  jury  had, 
under  proper  instructions,  found  that  there  was  no  such  agreement. 

VAN  Etten  «.  Trouddbn 603 

d, ,  Exteneion  of  time  of  payment.]    The  mere  taking,  by  the  hoi- 

der  of  a  promissory  note,  of  a  check  or  note  of  a  third  person  on  time, 
as  collateral,  does  not  extend  the  time  of  payment  of  the  principal 
note.  lb.     _ 
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10. ,  JUisdeseription  in  deed  wh^i  no  defenee  to  note  for  purehase- 

money.]  A  note  for  the  purchaae-money  of  real  estate  was  given  by 
the  vendee  with  fall  knowledge,  or  means  of  knowledge,  of  the 
extent  of  the  parchase.  Held,  that  it  is  no  defense  to  an  action  upon 
the  note  that  the  vendor  represented  thjkt  a  certain  tract  of  land  was 
covered  by  the  deed,  whidi  was  not  in  fact  embraced  in  the  descrip- 
tion. 

IsHAK  «.  Dayibon 745 

11. ,  Delivery —  Oueetion  of  fact  for  jury.]  In  an  action  upon  a  prom- 
issory note,  the  plaintiff's  attorney  testified  that  the  note  was  tamed 
over  by  him  to  the  plaintiffs  upon  a  claim  the  latter  had  against  the 
defendants.  This  was  the  only  evidence  to  prove  a  delivery,  and  was 
contradicted  by  proof  of  the  witness's  declarations  that  he  could 
recover  upon  the  note  for  the  reason  that  he  had  advanced  money 
upon  it :  Held,  that  this  left  it  for  the  jury  to  say  how  the  fact  was ; 
and  that  the  court  erred  in  refusing  to  submit  to  the  jury  the  ques- 
tion of  delivery,  and  in  directing  a  verdict  for  the  plaintiffs. 

Seabs  0.  CoRBiN 766 

See  Agency,  2, 8, 6 ;  Alteration  of  Instrument  ;  Indorsement  ;  Pay- 
ment, 1, 2, 8 ;  Usury. 

Profits  :  See  Partnebship,  2, 8. 

Proof  of  Death  :  See  Insurance. 

Protest  :  See  Promissory  Notes,  2, 4, 7. 

Public  Policy  :  See  Contract,  11, 17, 18. 

Public  Wobk  :  See  Ck)NTRACT,  10 ;  New  York  City,  1, 2, 8, 9, 10, 12. 

Purchaser  in  Good  Fatth  :  See*  Fraxtdulent  Conveyance,  1,  8,  4 ; 

Mortgage,  8, 4. 

Question  of  Fact — mieapprooriation  of  draft.']  In  an  action  against  the 
drawee  of  a  bill  by  the  holder  for  value,  wno  took  it  when  overdue 
from  the  payee,  it  appeared  that  the  payee  was  an  agent  of  the  drawer 
and  that  the  draft  was  designed  to  be  used  for  a  ^uticular  purpose. 
Held,  that  it  was  a  question  for  the  jury,  upon  the  whole  evidence, 
whether  the  payee  misappropriated  the  bill. 

Bridgforo  v.  Crocker 278 

See  Promissory  Notes,  11 ;  Riparian  Owners,  2. 

Question  of  Law  :  See  Malicious  Prosecution,  2. 

Railroad  Aid  Bonds  —  Evidence — taxpayer^e  name  eigned  by  another.] 
The  name  of  a  tax  payer  was  signed  bv  another  person  to  a  petition 
for  bonding  a  town  in  aid  of  a  railroad.  Held,  that  the  presence  of 
the  tax  payer  at  the  signing  must  be  proved  affirmatively  in  the  pro- 
ceedings to  bond,  it  cannot  oe  inferred.    People  v.  SmUh,  45  N.  T.  772. 

People  ex  rel.  Sutton  «.  Franklin 7W 

2.  — : — ,  Signature  by  initials.]  Thirty  persons  signed  Initials  instead 
of  their  given  names  to  the  petition.  Held,  they  could  not  be  counted 
in  estimating  the  number  who  consented  to  bonding,  no  proof  being 
given  that  they  were  the  persons  whose  names  were  upon  the  assess- 
ment roll.  lb. 

Railroads — defective  fences  and  cattle-guards  —  token  fences  and  cattie- 
guards  must  be  maae  in  cities.  Negligence.]  Plaintiff  allowed  his  cow 
to  go  in  charge  of  a  boy  into  an  open  lot  m  the  outskirts  of  the  city 
of  Albany,  adjoining  a  railroad  track  and  near  a  highway  crossing. 
At  the  time  the  raUroad  fences  were  temporarily  down,  for  the  pur- 
pose of  enabling  the  railroad  company  to  ^make  improvements.    The 
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boy,  without  the  permission  or  knowledge  of  plaintiff,  left  the  cow 
for  a  short  time,  and  while  he  was  absent  she  strayed  on  to  the  rail- 
road track  and  was  killed  by  a  passing  train.  HM^  that  the  railroad 
fences  and  cattle-guards  being  out  of  repair,  the  railroad  company  waa 
liable  for  the  loss  of  the  cow,  and  the  negligence  of  plaintiff  would 
be  no  defense.  It  would  be  no  defense  even  if  plaintiff  knew  of 
the  defects  of  the  fence  and  cattle-guards. 

B&ADTV.  RBNB.&SAS.R.  B.  Co 537 

2.  .]    While  the  statute  relating  to  fences  and  cattle-guards  (Laws 

of  1850,  chap.  140,  §  44)  has  been  held  not  to  apply  to  dties  and  Til- 
lages, the  reason  of  such  a  rule  has  no  application  to  the  outskirts  of 
a  city  or  village  where  the  land  is  open  and  not  occupied  with  build- 
ings, lb. 

See  Common  Carriers,  1, 2, 8 ;  Eabembivt  ;  Eminsnt  Domaot,  1, 8;  Mas- 
tee  AKD  Seryakt  ;  Nbolioencb. 

Batificatiok  :  See  Aobnct,  4, 5, 6, 12, 14 ;  Undue  Iztflubncs,  2. 

Real  Estate  :  See  Easement  ;  Lbqact  ;  Vendor  and  Vendee. 

RECmnm^infuU  of  cUl  demands,]  A  receipt  in  full  of  all  demands  was 
set  up  as  a  defense  to  a  claim  existing  at  the  time  the  receipt  was 
given.  The  signer  of  the  receipt  testified  that  he  did  not  read  the 
receipt,  and  intended  only  to  give  a  receipt  for  the  amount  actually 
received.  From  all  the  evidence  on  the  point  the  referee  found  that 
the  amount  was  not  received  in  full  of  all  demands.  Held,  that  the 
court  on  appeal  would  not  disturb  the  finding. 

Boabdmanv.  Gaillard 088 

See  Common  Carriers,  2, 4 ;  Evidence,  40, 46 ;  Title. 

Reobivino  Stolen  Goods  :  See  Evidence,  10, 11. 

Recital  :  See  Contempt,  1 ;  Tenancy  in  Common,  2. 

Record  :  See  Mortgage,  4. 

Referees  :  See  Certiorari,  2 ;  Trial,  6. 

Reference — potoer  df  court  over.]  In  an  action  brought  to  set  aside  a 
receipt  claimed  to  operate  as  a  release  on  the  ground  of  fraud,  and  for 
an  accounting,  the  case  was,  by  consent,  referred  to  a  referee  to  hear 
and  determine  the  issues  and  to  take  any  account  he  might  deter- 
mine to  be  necessary.  The  referee  heard  the  testimony  and  decided 
that  an  accounting  should  be  had  but  declined  to  proceed  further. 
Held,  that  the  court  could  ^Code,  §§  268,  272)  appoint  another  referee 
to  take  the  accounting  and  complete  ike  original  order,  and  it  was 
lumeoessary  to  commence  de  now, 

MUNDORFFV.  MUNDORFF 171 

2.  ,  Rtferee'8  report — practice,]    Where  a  party  desires  explana- 

tion as  to  how  a  reroree  has  calculated  the  aggregate  amount  of  a  judg- 
ment, he  should  apply  for  an  order  requiring  the  referee  to  show  how 
he  arrived  at  the  amount. 

Weed  Sew.  Mach.  Co.  v.  Kattlback 804 

8. ,  Referee  reserving  dedsionae  to  odmittiTig  evidence.]  The  referee 

admitted  evidence  objected  to,  subject  to  his  retaining  it  or  rejecting 
it  at  the  close  of  the  case.  Heldt  that,  the  evidence  being  competent, 
there  was  no  error.  Peck  v.  Torks,  4tt  Barb.  187,  doubted  upon  the 
point  in  question. 

KeRSLAKB  e.  BCHOONMAXER 524 

,  Compvlsory  of  long  account!]    In  an  action  for  work,  labor  and 


services  done  in  engraving  a  quantity  of  bonds,  coupons  and  certificates, 
and  for  materials  furnished,  the  answer  consisted  of  a  general  denial. 
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an  admission  of  the  deliverj  of  oertain  bonds  and  certificates,  leaving 
the  plaintiff  "  to  prove  the  amoant,  character  and  valne  thereof/'  and 
a  counter-claim.  The  plaintiff,  on  moving  for  a  reference,  made  an 
affidavit  in  which  it  was  stated,  positively,  that  the  trial  of  the 
action  woald  require  the  examination  of  a  long  account.  Held,  that 
as  the  answer  put  the  plaintiff  to  proof  of  the  demand  made  hi  the 
complaint,  and  as  the  plaintiffs  affidavit  was  in  no  way  contra- 
dicted on  the  part  of  the  defendant,  the  court  had  sufficient  before  it 
to  justify  the  ordering  of  a  reference. 

GoKT.  Bask  Notb  Ck).  v,  Ind.  Exib.  Go 758 

See  CosTEMFT,  2 ;  Practicb,  2, 8. 

Rbhihabino —  of  motion.]  A  motion  for  a  rehearing  of  a  motion  made  at 
a  general  term,  to  set  aside  an  order  made  at  a  special  term,  on  the 
ground  that  the  appellants  failed  to  print  all  the  papers  on  appeaJ, 
and  that  copies  of  those  printed  were  not  served  on  Uie  respondents 
in  time  to  enable  them  to  discover  a  mistake  therein,  where  it 
appeared  that  the  error  sought  to  be  corrected  was  objected  to  and 
the  point  argued  on  the  appeal,  was  denied. 

People  ex  rel.  Baker  «.  Boabd  of  Axtdit,  Etc 754 

RsLKABB :  See  Pbikcipal  ahd  Subbtt. 

Religious  Ck)RFORATiONS — rights  of  trustees  to  possession  of  property  of] 
An  action  may  be  maintained  by  the  trustees  of  a  religious  corpora- 
tion organized  under  Laws  of  lotd,  chap.  60,  §  8,  in  the  name  of  the 
corporation,  to  recover  possession  of  the  church  building,  although 
the  building  is  occupied  by  a  majority  of  the  corporators ;  such  occu- 
pation being  in  opposition  to  the  authority  of  the  trustees. 

FiBST  Meth.  Efis.  Chubch  OF  Attica  «.  Filkius 279 

Rbmaikdeb:  jSm  Estate. 

Rb-icarriage  :  See  Diyobce,  8. 

Rbnt  :  See  Landlord  Am)  Tenant,  2, 8. 

Renunciation  :  See  Ezbcutobs,  4. 

Repairs  :  See  Tenancy  in  Gohmon,  1. 

Replevin:    See  Claim    and    Dblivert;   Evidence, 4;    Sale   and 

Delivbrt,  1. 

Refutation  :  See  Impeachment,  2, 8. 

Res  Adjudicata  :  See  Evidence,  14;  Former  Adjudication. 

Re-sale  :  See  Foreclosure. 

Rbbcission  07  Contract  :  See  Fraud. 

Res  Gesta  :  See  Criminal  Law,  5. 

Restraint  of  Tradb:  See  Contract,  17, 18 ;  Tradb-markb,  1. 

Resulting  Trust  :  See  Creditors'  Suit  ;  Trusts. 

Return  :  See  Presumption  of  Fact  ;  Trial,  1. 

Rbturn  of  Execution  :  See  Etidbncb,  16. 

Rbyiew — of  decision  of  one  judge  by  anMher,]  A  re-settlement  of  a  case 
was  made  by  a  judge,  pursuant  to  a  previous  order  giving  leave  to 
apply,  made  bv  another  judge.  The  order  resettling  the  case  was 
appealed  from  by  the  defendants,  and  affirmed  bv  the  general  term  by 
default.    A  motion  was  then  made  before  a  third  justice  to  have  the 

Vol,  m,  N.  T.  Rbp.— 109 
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SreyiouB  orders  vmcated,  which  motion  was  denied.    Beld,  that  the 
enial  of  the  motion  was  right. 

HaLLOABTEN  V,  ECKERT 108 

See  CsRTiORABi ;  Criminal  Law,  1, 3, 8. 

Rkyibbd  Laws  :  See  Statutes  Gonstbuso,  etc. 

Revised  Statutes  :  See  Statutes  Ck>N8TRUED,  etc. 

Reyitor:  See  Parties,  8;  Undertaking,  2. 

Riparian  Owners — uee  of  etream — holding  back  water — damnufn 
abeque  injuria.]  Defendant  operated  a  saw  mill  which,  daring  a  por- 
tion of  the  year,  required  more  tlian  the  natural  flow  of  the  strRam 
upon  which  it  was  situated.  In  order  to  run  it  defendant  held  back 
the  water  in  his  mill-pond,  and  operated  the  mill  by  using  a  pondf  ul  at 
a  time.  By  this  plaintiff's  mill  on  the  same  stream  below,  and  whicdi 
could  be  run  by  the  natural  flow,  was  deprived  of  water  during  a 
portion  of  each  day.  In  an  action  to  restram  defendant  from  holding 
baclL  the  water,  held,  that  defendant  had  a  right  to  a  reasonable  use 
of  the  stream,  having  a  regard  to  a  like  use  by  other  proprietors  on 
the  stream,  %nd  if  plaintiff  was  injured  by  such  reasonable  use  he  was 
not  entitled  to  damages  therefor. 

PoLLiTT  V.  Long 283 

2.  ,  Reaeonable  uee  «  Question  for  the  jury.]    Held,  also,  that  whether 

such  use  was  reasonable  was  a  question  of  fact  for  the  jury.  lb. 

Rivers  and  Streams:  See  Highways,  1,  4,  6;  Nuisance;  Riparian 

Owners. 

Roads  :  See  Highways. 

Rule  78  of  Supreme  Ck)URT 616 

Sale  —  Conditional  delivery —  title.]  Plaintiffs  sold  a  quantity  of  teas  to 
W.  &  Co.  for  cash  on  delivery.  When  W.  &  Co.  sent  for  the  teas  they 
were  found  to  require  "  cooperage,"  and  W.  &  Co.  refused  to  receive 
them.  It  was  then  agreed  that  the  teas  should  be  sent  to  W.  &  Co.'s 
store,  where  plaintiffs  were  to  do  the  necessary  cooperage.  The  teas 
were  sent  to  W.  &  Co.'s  store,  and  plaintiffs'  cooper  went  there  to  do 
the  cooperage,  but  was  prevented  hy  W.  &  Co.  from  doing  it.  The 
next  day  plaintifis  presented  their  bill  for  the  teas  to  W.  <Sc  Co.,  but 
payment  was  ref  usea  on  the  ground  that  the  cooperage  was  not  done. 
Two  days  afterward  W.  &  Co.  sold  the  teas  to  defendant  and  failed. 
Held,  that  there  was  no  waiver  by  plaintiffs  of  the  condition  of  pay- 
ment on  delivery,  and  no  title  to  the  teas  vested  in  W.  &  Co. 

Hill  «.  McKenzib 128 

2. 1  title  —  Replevin — demand  before  action.]  Defendants,  by  let- 
ter, ordered  goods  from  M.  M.  shipped  the  goods,  at  the  same 
time  sending  a  bill  in  which  he  stated  he  would  draw  for  the  price 
on  defendants  at  sixty  days.  Afterward  he  transferred  to  plaintifls 
the  bill  of  lading  of  the  goods,  as  security  for  a  draft  for  the  price,  on 
defendants,  which  plaintiffs  discounted.  Plaintiffs  presented  the 
draft  to  defendants  for  acceptance,  and  upon  their  refusal  to  accept 
brought  an  action  for  the  conversion  of  the  goods.  Held^  that  the 
defendants  received  the  foods  subject  to  the  right  of  M.  to  draw  on 
tiiem  at  sixty  days,  and  tney  were  bound  to  accept  the  draft  of  M.,  and 
refusing  to  do  so  their  title  to  the  goods  ceased,  and  plaintiffs  became 
entitlea  to  demand  and  receive  the  goods.  Held,  also,  that  it  not 
appearing  that  defendants  had  sold  or  disposed  of  the  goods,  a  demand 
was  necessary  before  action. 

Dodge  v.  Johnson 2S7 
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8.  ,  presumption  of  title-l    Whera  the  contract  is  that  the  seller  of 

goods  shall  deliver  them  to  a  carrier  to  be  transported  to  the  buyer, 
and  they  are  delivered  aocordinffly,  if  the  goods  are  afterward  lost, 
the  legal  presamption  is  that  thet  buyer  is  the  owner,  and  entitled    . 
to  sae  for  snch  loss. 

O'Neill  «.  N.  T.  Cbnt.  and  H.  R.  R.  R.'Co 899 

4. ,  statute  of  frauds  —  Oompromise,]     Defendant,  being  owner 

of  three  lots  of  wool,  entered  into  negdtiations  with  plaintiTO,  which 
resulted  in  the  oral  sale  of  two  lots  known  as  the  "  York  "  wool  and 
the  "  Gilmore  "  wool,  and  the  conditional  sale  of  the  other  lot  known  as 
the  "  Fowlerville  "  wool.  The  *'  York  "  and  "  Gilmore  "  lots  were 
delivered  bj  defendant,  when  a  dispute  arose  between  the  parties  in 
reg:ard  to  the  "  Fowlerville  "  lot,  defendant  refusing  to  deliver  it  and 
plaintift  refusing  to  pay  for  the  wool  already  delivered.  The  parties 
then  compromised  their  differences  and  defendant  agreed  to  deliver 
the  *'  Fowlerville "  wool ;  and  thereupon  plaintiffs  paid  defendant 
the  price  of  the  other  lots.  Held,  that  the  compromise  beine  of  doubt> 
f  ul  and  conflicting  claims,  was  valid ;  that  the  payment  made  thereon 
must  be  deemed  to  have  been  made  upon  the  whole  contract  and, 
therefore,  that  the  agreement  to  deliver  the  "  Fowlerville  "  wool  was  • 
not  void  by  the  statute  of  frauds,  and  that  defendant  was  liable  for 
non-delivery  of  the  "  Fowlerville  "  wool. 

Oboan  v.  Stbwabt 598 

6. ,  condUion  that   tiUe  remains  in  vendor — rights   of  vendor. "l 

Plaintiff  sold  to  his  son  a  stock  of  goods  in  a  store,  upon  the  condition 
that  the  title  was  to  remain  in  plaintiff  until  the  goods  were  paid  for, 
and  that  all  goods  for  the  store  thereafter  purchMed  by  the  son,  were 
to  become  plaintiff's,  until  the  amount  due  plaintiff  was  paid.  After 
some  months  plaintiff,  not  having  been  paid,  in  the  son's  absence,  took 
I>ossession  of  the  goods.  Heid,  that  the  contract  in  question  was  valid, 
and  plaintiff  having  taken  possession,  could,  in  the  absence  of  fraud, 
hold  the  goods  against  the  son's  creditors.  The  method  of  taking 
possession  was  immaterial. 

PowiBL  «.  Pbbston 644 

Bee  AOBNCT,  4, 5,  8, 10, 11, 12, 13, 14 ;  Gontbact,  1,  2. 8,  6, 14, 15 ; 
Etibsncb,  40, 41, 42 ;  Fkaud  ;  Indian  Rbsbrtations  :  Statute 
OF  Frauds,  1, 8;  Vendor  and  Purchaser,  1, 8,  4, 6 ;  Vendor 
AND  Vendee,  1,  8, 4 ;  Wabrantt. 

Sale  at  Discount  :  See  Promissory  Notes,  5 ;  Town  Bonds,  8. 

Sale  Under  Execution  :  See  Execution,  1, 2. 

Satisfaction:  Bee  Evidence,  15, 27. 

School  Law — sale  for  tax  without  notice  —  costs.'\  A  school  collector  by 
the  direction  of  the  trustee,  without  giving  the  two  weeks'  notice  re- 

?uired  by  law,  seized  and  sold  plaintiff^s  property  for  school  tax. 
n  an  action  against  the  collector  and  trustee,  the  court  certified  the 
acts  were  done  in  good  faith.  Held,  that  the  defendants  were  liable 
for  trespass,  but  plidntiff,  having  the  right  of  appeal  to  the  superin- 
tendent of  public  instruction,  was  not  entitled  to  costs  in  the  action. 
Laws  1864,  chap.  555,  tit.  18,  §  6 ;  Clarke  v.  Bathbone,  88  N.  Y.  58. 

WhITBECK  «.  BiLLINOS 764 

Seal  :  Bee  Mandaicus,  5. 

Seduction  —  when,  mother  may  maintain  action  for."]  Defendant  seduced 
the  daughter  of  plaintiff.  The  daughter  was  sixteen  years  old  and  in 
defendant's  employ,  her  father  was  dead  and  plaintiff  had  remarried. 
Plaintiff,  however,  controlled  and  supported  the  daughter,  and  defend- 
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ant  had  always  acoonnted  to  plaintiff  for   the   daughter's  wages. 

Held,  that  plaintiff  had  a  right  of  action  for  the  sedaction.  

Lamfkan  «.  Hammond 208 

Sbpasatb  Estate  :  See  Mabrtkd  Women. 

Bbbticb:  See  MoRTeAGE,2;  Practice,  8. 

Services  :  See  Evidence,  55 ;  Vendor  and  Vendee,  8. 

Session  Laws  :  See  Statutes  Construed,  etc. 

Set-off  :  See  Contract,  5 ;  Pleadings,  8. 

Sewers  :  See  Municipal  Corporation,  1. 

Sheriff:  See  Execution;  Payment, 5. 

Ships  and  Vessels  :  See  Maritime  Lien. 

Signature  :  See  Railroad  Aid  Bonds,  2. 

Soldier's  Boxtntt  :  See  Fraudulent  Convetancb,  1. 

Special  Proceeding  :  See  Certiorari  ;  Mandamus  ;  Contempt,  2. 

Specific  Performance — Dieeharge  of  incumbraneeeA  The  plaintiff  con- 
tracted to  sell  a  farm  to  the  defendant  for  $12,000,  to  be  paid  by  the 
defendant's  bond  and  mortgage  thereon  for  $6,000,  and  the  conveyance 
by  the  defendant  to  the  plaintiff  of  two  city  lots.  The  farm  was  to  be 
conveyed  "  free  of  incumbrance/'  and  the  deed  to  be  delivered  Novem- 
ber 1, 1867.  On  that  day  the  plaintiff  did  not  perform  or  tender  per- 
formance on  his  part,  and  the  time  was  not  extended.  The  title  to  the 
farm  was  then  in  a  third  person,  who  was  not  shown  to  be  ready  to 
convey  it;  and  there  were  judgments  and  mortgfages  which  were 
subsisting  liens  on  the  premises ;  although  it  was  agreed  between  the 
parties  that  the  holder  of  the  incumbrances  should,  on  the  day  the 
contract  should  be  performed,  satisfy  them,  and  receive  in  place 
X  thereof  the  mortgage  for  $6,000  upon  the  farm,  to  be  given  by  the 
purchaser.  HUd,  that  without  a  release  or  dischai^  of  the  incum- 
orances,  the  plaintiff  could  not  insist  upon  a  specific  performance  of 
the  contract  oy  the  defendant. 

Rbeder  v.  Schneider 104 

See  Judgment,  6. 

Statute  of  Frauds  —  delivery  and  aeeeptanee.l  Cider,  purchased  by  the 

Slaintiff  by  a  parol  contract  by  which  it  was  to  be  delivered  to  the 
ef endant  —  a  railroad  company  —  for  transportation,  was  after  being 
put  into  his  own  casks,  and  thus  separated  and  identified,  delivered 
to  the  defendant,  and  while  in  its  freight  depot  awaiting  transporta- 
tion a  part  of  it  was  destroyed  bv  fire.  Held,  that  the  contract  of  sale 
beiuff  by  parol,  was  not  valid  as  an  executory  contract  without 
proof  of  an  acceptance  and  receipt  of  part  of  the  goods.  But  the 
plaintiff  having,  after  a  portion  of  the  cider  had  been  destroyed, 
received  and  accepted  the  residue  thereof,  and  paid  the  price  of  the 
whole ;  held,  that  these  facts  were  sufiScient  to  take  the  case  out  of  the 
statute  of  frauds,  and  to  give  to  the  plaintiff  a  right  of  action  for  the 
value  of  the  goods  lost. 

O'Neill  v.  N.  Y.  Cent,  and  H.  R.  R.  R.  Co 

2. ,  Common  carrier  —  goods  awaiting  trajieportation.]    Held,  also, 

that  the  property  was  not  in  the  possession  of  the  defendant  as  a 
warehouseman,  but  as  a  common  carrier,  and  that  the  law  fixed  its  lia- 
bility as  such.  lb. 

8.  — ,  Sale  —  oral  contract.]  The  owner  of  a  male  colt  bargained  with 
C,  who  offered  to  purchase  it,  and  C.  said,  "  If  you  will  castrate  him, 
when  he  is  well  I  will  give  you  $1,000  for  him,"  to  which  the  owner 
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replied,  *'  I  will  do  it."  No  part  of  the  price  was  p^d.  Held,  tliat  the 
contract  was  one  of  sale  and  not  for  work  and  labor,  and  not  being  in 
writin£^  was  within  the  statute  of  frauds  and  void. 

^▲TBS  e.  COSTEB 580 

;  CkmiToet  to  UrminaU  at  deaih,^    S.  agreed  to  work  for  J.,  J.  to 


paj  him  at  his,  J/s  death.  HMt  not  within  the  statute  of  frauds,  as 
the  contract  might  be  performed  within  a  year.  Drisser  v.  Drettser, 
80  Barb.  073. 

Kent  v,  Kent 680 


•t  Manner  of  charging  aeeounti.]    Goods  furnished  bj  the  plaintiff 


to  and  for  the  use  of  G-.,  the  defendant's  servant,  were  in  fact  delivered 
upon  the  credit  of  the  defendant,  and  charged  to  him,  although  entered 
in  the  plaintiff's  books  under  the  name  of  G.  It  was  proved  that  dur- 
ing the  previous  year  the  defendant  had  paid  bills  of  the  plaintiff 
for  supplies  to  G.,  furnished  in  a  similar  manner.  HM,  that  the  case 
was  not  within  the  statute  of  frauds :  and  that  a  recovery  by  the 
plaintiff  could  be  sustained.    Gfreen  v.  Ditbraw,  7  Lans.  881. 

Hacksb  «.  Fbbbill 780 

6.  .]  HM,  also,  that  if  the  defendant  actually  authorized  the  plain- 
tiff to  advance  foods  to  G.  on  his  (the  defendant's)  credit,  it  was 
immaterial  whether  any  arrangement  between  him  and  G.,  to  that 
effect,  existed.  lb. 

Bee  Contract,  9. 

Statutb  of  LiMTTATioire — stale  demands  —  Title  by  tax  sale  —  when  not 
barred —  Assessments  —  lien  of.]  In  December,  1878,  S.  agreed  to  pur 
chase  certain  real  property  in  Brooklyn,  and  W.  to  convey  free  from 
incumbrance.  In  1847,  the  premises  in  question  had  been  sold  at  tax 
sale,  and  had  never  been  redeemed.  By  the  statute  under  which  the 
sale  was  made  (Laws  1844,  chap.  180,  §  49),  the  purchaser  was  entitled 
to  possession  immediately  after  the  sale,  but  he  never  at  any  time 
attempted  to  control  the  premises,  and  they  were  not  occupied  by  any 
one  in  such  manner  as  to  constitute  adverse  possession.  In  1851  and 
1852,  assessments  were  made  upon  the  premises,  which  were,  by  the 
statute  (Laws  1848,  chap.  90,  §  24 ;  1851,  chap  91,  title  4,  §20),  liens 
upon  such  premises,  and  which  were  never  discharged.  Held,  that 
neither  the  claim  of  title  of  the  purchaser  at  the  tax  sale,  nor  the  liens 
of  the  assessments  were  barred  either  by  the  statute  of  limitations 
or  the  rules  of  law  relative  to  stale  demands,  and  both  the  sale  and 
assessment  were  valid  incumbrances  which  S.  was  entitled  to  have 
discharged  before  completing  his  contract. 

WOOD  «.  Squirbs 408 

See  Adyebsb  Possession. 

Statutes  :  See  Taxes. 

Statutes  Construed,  Passed  Upon,  Explained  or  Cited. 

Rbyised  Laws  : 
Vol.  U  p.  870, 570 ;   vol.  2,  p.  409,  §  78,  96 ;  p.  418,  §  183, 100 ;  p. 
419,  g  185, 100 ;  p.  422,  g  189, 98, 100. 

Revised  Statutes—  First  Edition: 
i  Vol.  1,  p.  17,  §  75,  784 ;   p.  117,  §  8,  169 ;  p.  117,  §  19, 170 ;  p.  869, 

§20,844;  p.  S87,§§1,2, 484;  p.  838,  §  1,  62;  p.  840,  §5,^4;  p. 
849,  §  2, 484 ;  p.  355,  689 ;  p.  514,  §  57,  765,  766 ;  p.  514,  §  58,  798 ; 
p.  718,  §  5.  774 ;  p.  728, 450 ;  p.  728,  §§  51, 52,  26  ;  p,  756,  §  1, 570 ; 
vol.  2,  p.  66,  §  45.  317 ;  p.  71,  §  14.  365 ;  p.  72,  §  21,  365  ;  p.  114,  § 
4,  62;  p.  135,  §  6,  643  ;  p.  136. 403 ;  p.  136.  §  8, 581 ;  p.  147,  §  55, 
457;  p.  270,  §  24, 81;  p.  277,  §  8.  464 ;  p.  282.  §  2.  72 ;  p.  301,  470; 
p. 319, §§16, 23, 454;  p.334,§l,61;  p.  335, §  10, 62 ;  p. 367, §  22, 


870 
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597;  p.  898. 81 ;  p. 448,  §  1, 63 ;  p.  449, g  17, 448 ;  p.  728,  g  13, 539 ; 
p.728,§§  50-58,642;  p.786,§  21,607,736;  p.736,§  22,737;  p. 
786.  g  27,  85 ;  p.  788,  §  4, 85;  p.  738,  §§  6-7, 10-13,  84;  p.  739,  § 
10, 85. 


Second  Edition  : 
Vol.  2,  p.  841.  §  11, 311. 

Thibd  Edition  : 
Vol.  8,  p.  11,  §  15. 16, 197 ;  p.  18.  §  47. 198 ;  p.  37,  §  20, 668 ;  p.  75, 
"  1. 197;  p.  75.  §  3, 198;   p. 220.  §  6,  664 ;  p.  286,  §  58,  716;  p. 287, 
62,  717;  p.  641.  g  21,  211 ;  p.  6fe.  g  87,  211 ;  p.  660,  §  60,  211 ;  p. 
M,  g  64,  211 ;  p.  654,  g  78,  88 ;  p.  970,  g  25,  670. 


Session 

Laws. 

1818,  chap.  87, 

109 

1866,  chap.  782, 

596 

1816,  chap.  158, 

98 

1867.  chap.  403, 

185 

1816,  chap.  81, 

187 

1867,  chap.  697, 

109 

1831,  chap.  300. 

192 

1868.  chap.  531, 

749 

1833,  chap.  271, 

14 

1868.  chap.  667, 

605 

1883,  chap.  281, 

120,  741,  757 

1869,  chap.  217, 

473 

1839,  chap.  209, 

109 

1869.  chap.  260, 

634 

1841.  chap.  225, 

236,  785 

1869.  chap.  264, 

505 

1842,  chap.  157, 

696 

1869,  chap.  424. 

363 

1844.  chap.  180, 

470 

1869,  chap.  483, 

750 

1846,  chap.  160, 

348 

1869,  chap.  668, 

494 

1847,  chap.  365. 

349 

1869,  chap.  866, 

469 

1848,  chap.  40, 

660,  562 

1869,  chap.  876, 

162 

1848,  chap.  90, 

470 

1869.  chap.  888, 

227 

1849,  chap.  240, 

181 

1869,  chap.  907, 

432 

1861,  chap.  91. 

470 

1870,  chap.  81. 

605 

1863,  chap.  238, 

199,  454 

1870.  chap.  137, 

167,  753 

1854.  chap.  282. 

539 

1870.  chap.  370, 

15 

1865,  chap.  337, 

670 

1870.  chap.  383, 

157,  162,  753 

1855.  chap.  427, 

844 

1870.  chap.  619, 

472 

1866.  chap.  498, 

418 

1870,  chap.  674, 

499 

1867,  chap.  416, 

14 

1870,  chap.  741, 

182 

1867,  chap.  446, 

133 

1871,  chap.  5, 

159 

1867.  chap.  456, 

679 

1871,  chap.  187, 

751 

1857,  chap.  639, 

286 

1871,  chap.  583, 

154 

1868,  chap.  108, 

236 

1871,  chap.  573. 

162 

1868,  chap.  314, 

448 

1871,  chap.  583, 

152 

1868,  chap.  326, 

692 

1872,  chap.  56, 

606 

1868,  chap.  639, 

785 

1872,  chap.  444, 

152,154 

1869,  chap.  184, 

596 

1872,  chap.  580, 

158 

1860,  chap.  608, 

161 

1872,  chap.  700, 

341 

1861,  chap.  308, 

166 

1872,  chap.  784, 

341,342 

1862.  chap.  299, 

236 

1872,  chap.  768, 

506 

1862,  chap.  483, 

98,  109 

1872.  chap.  793, 

751 

1868,  chap.  226, 

86 

1878,  chap.  335, 

166 

1864.  chap.  665, 

764 

1873,  chap.  643, 

342 

1864,  chap.  598, 

24 

1878,  chap.  760, 

344 

1865.  chap.  146, 

14 

1873,  chap.  779, 

152,  158 

1866.  chap.  640, 

639 

See  CoDB  OF 

Civil  Pbocbdubb  ;  Statutobt  Ck)NBTBUOTiOH. 

Statutory  Construction  —  Ifeto  York  cUy^Lawe  of  1870,  cA.  137 ;  1878, 
eA.  335.1  In  January,  1873,  the  board  of  asslBtant  alderpien  of  New 
York  city,  which  liad  been  elected  for  two  years  from  January  Ist, 
chose  W.  president  under  the  provisions  of  Laws  of  1870,  chapter  187, 
and  by  resolution  declared  him  elected  for  the  year  1873.  There  was 
then  no  provision  of  law  fixing  the  term  of  the  office.    By  Laws  1873, 
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Statutory  ConerrRUcnoK— 'Continued*  'Aa«« 

cIl  835,  g  6,  each  board  of  the  common  council  is  anihorized  to  choose 
from  its  own  members  a  president,  etc.,  and  when  once  chosen,  the 
president  can  only  be  removed  before  the  expiration  of  his  term  as 
alderman  or  assistant  by  a  four-fifths  vote,  etc.  It  is  also  provided  that 
the  act "  shall  not  be  construed  to  require  or  authorize  a  reorganization 
of  the  existing  board  of  assistant  aldermen."  In  January,  1874,  the 
board  elected  S.  president.  Held,  that  the  effect  of  the  law  of  1873 
was  to  leave  the  organization  of  the  board  in  question  as  it  found  it ; 
thut  at  the  time  of  W.'s  election  the  board  had  power  to  fix  the  term  of 
office  (1  R.  S.  117,  g  8),  and  that  the  act  of  1870  did  not  enlarge  that 
term,  and  8.  was  entitled  to  the  office. 

Pboflb  ex  rd.  Wadb  v,  Strack 166 

d. ,When  stat^Uee  Tetroactiii>e!\    Statutes  are  not  applied  retrospect- 

ively  by  mere  construction.  The  rule  is  that  thev  cannot  have  such 
a  construction  unless  so  declared  by  express  words  or  positive  enact- 
ment, or  unless  a  clear  intent  of  the  legislature  to  give  them  such 
retroactive  effect  Is  shown  by  the  language  used.  lb. 

8.  — ,  Zai04  1862,  cAop.  299  —  Eminent  domain — Indian  reeervatian  — 
Highwaye — bridge  between  adjoining  towneA  By  Laws  1862,  chap. 
299,  the  construction  of  a  bridge  over  the  iJlegany  river  upon 
the  Indian  reservation  in  the  town  of  Carrolton,  Cattaraugus 
county,  is  authorized  and  it  is  provided  that  "  said  bridge  shall 
be  erected  as  and  shall  be  a  joint  bridge  between  the  towns  of  Allegany 
and  Carrolton."  Held,  (1)  that  the  State  under  the  power  of  eminent 
domain  (Const.,  art.  1,  §§  11, 16)  had  the  constitutional  authority  to  pro- 
vide for  the  construction  of  this  bridge  on  the  Indian  reservation  ;  (2) 
that  by  the  act  in  question  the  expense  of  maintaining  the  bridge  was 
made  a  joint  charge  upon  the  towns  named ;  and  (8)  that  the  legislature 
had  the  power  to  Impose  such  duty  upon  the  towns. 

O'MBARA  D.  COMM'RS  OF  ALLBQANT,  BTC. 285 


4. ,  conetitutional  law — local  act,]    The  act  named  is  entitled  "  An 

act  to  authorize  the  construction  of  a  bridge  over  the  Allegany  river 
on  the  Indian  reservation  in  the  town  of  uarrolton,  county  of  Catta- 
raugus." Held,  that  the  title  indicates  the  purpose  of  the  statute,  and 
the  subject  is  a  single  one  within  the  spirit  and  intent  of  the  constitu- 
tion, article  8,  §  16.  lb. 

See  EicmBNT  Domain,  1, 2 ;  Exbmft  Propbbtt  ;  Fbncb  Vibwbbs, 
2 ;  Habbab  Cobfus,  2 ;  Hiohwats,  4,  6, 7 ;  Inburancb,  18 ;  Nbw 
York  Citt,  1,  4,  6,  7,  8,  9,  11,  12;  PBOMiasoRT  Notbs,  2,  8; 
Taxation,  1, 8. 

Stockholdbr  :  See  Contract,  7. 

Stbbbts  :  See  Eminbnt  Domain,  2, 8 ;  Mandamub,  1, 8, 4 ;  Municipal 
Corporation,  8, 4 ;  Nboligencb,  7 ;  Nbw  York  Citt,  1,  4, 5, 6, 8. 

Summary  Procebdinob  :  See  Landlord  and  Tbnant,  1 ;  Lbasb,  1. 

SuPERTiBOR — extra  eompennation  to  illegal — countv  may  recover  back 
moneys  wrongfully  aUowed  to.'\  Defendant  In  1871,  while  a  supervisor 
of  Richmond  county,  presented  claims  to  the  board  of  supervisors  of 
that  oounvy ,  which  were  allowed  and  paid,  for  services  "  as  supervisor  " 
in  attending  committee  meetings  at  $5  per  meeting;  in  negotiating 
county  bonds,  etc.,  at  $5  per  day;  in  performing  duties  upon  the 
building  committee  at  $5  per  day.  In  an  action  on  tehslf  of  the  county 
to  recover  back  the  amount  paid :  HM,  that  the  charges  were,  by  Laws 
of  1869,  chap.  855,  §  8,  illegal,  being  In  excess  of  the  compensation  pro- 
vided for  supervisors,  and  that  the  amount  paid  could  be  recovered 
back.    Supervisors  of  Onondaga  v.  Briggs^  2  Denio,  26,  limited. 

SUPBRYIBORB  OF  BiCHMOND  9.  VAN  CLIBF 468 

S00  Practice,  1. 
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SUBiprYBHiF :  See  Covtbact,  6, 10 ;  Btidibwcb,  17, 37 ;  Guabantt  ;  Leasb, 
2;  Payment,  8;  Pbikcipal  akd  Subbtt;  IIndbbtasino;  Vbhdox 
AND  Vendee,  2. 

Surplus  Moneys  :  See  Judgment,  6. 

SuRRoeATB's  Dbobee  :  See  Costs,  1 ;  Executobs,  1, 2, 4. 

Surviving  Action  :  See  Waste,  1. 

Suspension  of  Power  of  Alienation  :  See  Will,  8. 

Taxation — assessment  of  non-resident  land  oumer — Staiutory  construe 
lion  —  Laws  1870,  chap.  674.]  The  charter  of  the  village  of  Edgewater 
(Laws  1870,  chap.  674,  title  6,  ^  1)  provides  that  the  assessment  roll 
of  the  village  shall  be  prepared  "  in  all  respects,  as  far  as  practicable 
and  consistent,  with  the  provisions  of  this  act,  in  the  manner  prescribed 
by  law  in  respect  to  assessments  made  by  town  assessors."  Hdd,  that 
the  provision  only  related  to  taxes  to  be  raised  for  town,  county  and 
State  purposes,  but  not  to  those  raised  for  municipal  purposes ;  and 
the  assessment  of  real  property  to  a  non-resident  owner  in  the  same 
manner  as  if  he  was  a  resident,  for  a  municipal  tax,  did  not  render  the 
assessment  void. 

Qlover  d.  Villagb  of  Edoewatbr. 487 

2. ,  Municipal  officers  — failure  to  perform  duty.']    The  treasurer  of 

the  village  was,  by  the  act  named,  required  to  make  a  return,  under 
oath,  of  the  taxes  on  lands  unpaid,  at  the  expiration  of  ninety  days 
from  the  receipt  of  his  warrant.  He  was  also  directed  to  sell  lands  for 
unpaid  taxes  between  March  1  and  April  1,  annually.  Held,  that  a 
failure  by  the  treasurer  to  file  the  return  did  not  deprive  the  village 
of  the  right  to  have  the  lands  sold  for  taxes.  lb. 

8. ,  Of  corporate  property  —  assessment,]  The  property  of  a  corpo- 
ration resident  in  this  State  need  not  be  physically  within  the  State  to 
be  taxable ;  it  is  enough  that  its  legal  situs  and  ownership  are  here. 
Under  Laws  of  1857,  ct,  4SQ,  the  actual  capital  of  a  resident  corpora- 
tion is  taxable,  although  a  portion  of  it  may  be  invested  in  property 
temporarily  situated  outside  of  the. State. 

People  «p  rel.  Pacific  M.  S.  CJo.  v.  Com.  of  Taxes  of  N.  Y 678 

See  Railroad  Aid  Bonds,  1;  School  Law;  Taxes. 

Taxes — duty  of  county  treaawrers  to  pay  over  to  State  treasury — waiDsr.'] 
The  act  of  a  county  treasurer  in  withholding  from  the  State  treasury 
the  amount  received  by  him  for  a  State  tax  cannot  be  justified  on  the 
ground  that  the  statute  imposing  such  tax  was  void  because  it  violated 
section  18  of  article  7  of  the  constitution,  and  has  been  decided  to  be 
so  by  the  court  of  appeals ;  and  that  he  is  under  an  obligation  to  refund 
the  moneys  to  the  tax  payers  respectively.  Accordingly,  where  the 
legislature  in  1872  passed  an  act  for  the  levying  of  a  tax,  which  act 
was,  on  the  6th  of  May,  1878,  decided  by  the  court  of  appeals  to  be 
unconstitutional,  on  the  ground  that  it  did  not  specifv  or  state  either 
the  amount  or  the  object  of  the  tax ;  Held,  (1)  tnat  tne  object  of  the 
constitutional  provision  being  the  protection  of  the  tax  payers,  and 
the  objection  to  the  statute  being  one  of  form  merely,  the  tax  {Miyeni 
might  waive  it;  and  a  payment  of  the  tax  without  coercion  was 
conclusive  evidence  of  sucn  waiver ;  (2)  that  the  right  to  object  to 
the  invalidity  of  the  statute  was  confined  to  the  tax  payers ;  and  a 
county  treasurer  oauld  not  raise  the  objection ;  (8)  that  it  was  com- 
petent for  the  legislature  to  cure  the  defect  in  the  statute  at  any  time 
before  the  parties  entitled  to  avail  themselves  of  the  defe<;t  had  done 
so ;  and  that  it  had  cured  the  defect  (T^aws  of  1878,  chap.  643,  §  8)  by 
which  all  acts  done  under  the  Laws  of  1872  were  made  valid. 

People  v.  Williams 338 

See  Action,  8 ;  Taxation. 
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Tax  Bale  :  See  School  Law  ;  Statute  op  Ldotationb.  »a«* 

Tax  Pater:  Bee  Railkoad  Aid  Bonds,  1. 

Telbobaph  Cable  :  Bee  Nxtibakcb. 

Tenaitct  bt  the  Entirett  :  Bee  Maeribd  WoheNi  1. 

Tenancy  in  (Common — tenant  in  common  ttiking  leaee  from  hU  covenant  — 
uhen  leanng  co-tenant  liable  to  contribute  for  repaira!]  A  tenant  in 
common  oi  premieee  took  a  lease  of  his  co-tenant's  interest  in  them. 
During  the  term  of  the  lease  he  made  extensive  and  permanent 
repairs  which  the  property  required,  with  the  knowledge  and  consent 
of  the  co-tenant.  Held^  that  the  co-tenant  was  bound  to  contribute 
notwithstanding  no  covenant  as  to  repairs  was  contained  in  the  lease. 
The  co-tenant  was  liable  not  as  landlord,  but  as  tenant  in  common. 

Grannis  «.  Cook 299 

2. ,  Metger,    Title — Ettoppel — redtaie  in  deed  —  benefleiary  under 

foQl  —  equttdble  eetoppd,]  v.,  in  1816,  conveyed  land  to  B.  and  C. 
taking  back  from  them  a  moriigage.  This  mortgage  V.  asssigned  to 
B.  C.  and  S.  C.  took  possession  of  the  lands.  In  1827,  by  a  deed 
recorded  in  that  year,  the  deed  of  1816  n^t  being  on  record,  C,  for  a 
valuable  consideration,  conveyed  a  part  of  the  lands  to  S.,  including 
a  six  acre  wheat  lot.  In  1828.  S.  died,  and  by  will,  devised  the  wheat 
lot  to  plaintifT,  then  an  infant.  B^  the  same  will  she  gave  B.  a  desk 
worth  $25,  which  he  accepted  with  a  knowledge  of  the  provisions 
of  the  will.  In  1859,  plaintiff  conveyed  an  undivided  one-half  of  the 
wheat  lot  to  M.  and  W.,  who  conveyed  the  same  to  defendant.  There 
was  evidence  tending  to  show  that  plaintiff  exercised  acts  of  owner- 
ship, but  plaintiff  did  not  reside  near  the  land,  and  from  1830  to  1865 
there  was  not  a  substantial  inclosure  between  the  wheat  lot  and  the 
public  road.  In  1835,  B.  by  quit-claim  deed,  which  was  duly  recorded, 
conveyed  the  lot  to  a  party,  through  whom  defendant  also  derived 
title.  In  an  action  brought  in  1871,  to  recover  the  undivided  one-half 
part  of  the  wheat  lot,  held,  (1)  that  by  the  assignment  of  the  mort- 
gage from  v.,  B.  C.  and  S.  became  tenants  in  common  thereof,  and  the 
same  was  merged  as  to  the  interest  of  B.  and  C,  and  that  by  the  con- 
veyance  from  C.  to  S.  S.  acquired  title  to  an  undivided  one-half  part 
of  the  premises ;  (2)  that  the  mortgage  contained  no  evidence  of  title 
upon  which  to  maintain  ejectment ;  (8)  that  the  possession  of  C.  was 
that  of  B.  and  C.  and  not  in  exclusion  of  B. ;  (4)  thiokt  the  recording  of 
th^deed  of  1827,  from  C.  to  S.  did  not  affect  the  deed  of  1816.  which 
was  not,  by  the  Revised  Statutes,  required  to  be  recorded  ;  (5)  that  de- 
fendant was  not  estopped  as  to  the  title  to  the  undivided  half  of  the 
wheat  lot  derived  through  B.  by  a  recital  in  the  de^  from  C.  to  S. ; 
and  (6)  that  B.  did  not,  by  his  acceptance  of  the  writing  desk,  estop 
himself  from  claiming  an  interest  in  the  wheat  lot,  and  if  he  was  In 
equity  estopped,  such  estoppel  could  not  be  set  up  in  this  action  to 
defeat  the  title  of  defendant  through  him. 

Bkal  v.  Miller 564 

8. ,  Election."]    The  rule,  that  where  a  testator  attempts  to  dispose 

of  the  property  of  a  beneficiary  under  a  will  to  another,  the  benefic- 
iary, if  he  retains  his  own  property,  must  make  good,  out  of  his  own 
Sift,  the  gift  to  the  other,  has  been  held,  not  to  be  applicable  where 
[le  testator  has  a  present  interest  in  the  property  dispcxted  of  by  him, 
although  it  is  not  entirely  his  own.  The  rule  mentioned  is  one  of 
equity,  and  would  not  apply  in  an  action  at  law  to  defeat  the  title  of 
a  stranger  who  was  a  purchaser,  in  good  faith,  from  the  beneficiary.  lb. 

Bee  Parties,  1, 2. 
Tender  :  Bee  Contract,  8. 

TasTDfONT:  iSte  Commission. 

Vol.  m,  N.  T.  Kep.  — 110 
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SUBiETTSHiP :  86$  CowviKCt,  6, 10 ;  Ettoewck,  17, 37 ;  Guarantt  ;  Lrasb, 
d;  Patment,  8;  PBurciPAL  and  Surbtt;  IJNDKETASDfo;  Vehdob 
AND  Vendee,  2. 

SUBPLUS  Moneys  :  Bee  Judoxent,  5. 

SURBOGATE'g  DeOBBB  :  See  Ck>BT8,  1 ;  EZECDTOBS,  1,  3,  4. 

SuRviviNo  Action  ;  See  Waste,  1. 

SUBFENBION  OF  PoWER  OF  ALIENATION :  See  WiLL,  8. 

Taxation — aueemnent  of  non-reeident  land  owner — Statutory  conetru^ 
tion  —  Laws  1870,  ehap.  674.]  The  charter  of  the  Tillage  of  Edgewater 
(Laws  1870,  chap.  674,  title  6,  §  1)  provides  that  the  assessment  roll 
of  the  village  shall  be  prepared  "  in  all  respects,  as  far  as  practicable 
and  consistent,  with  the  provisions  of  this  act,  in  the  manner  prescribed 
hy  law  in  respect  to  assessments  made  by  town  assessors."  Held,  that 
the  provision  only  related  to  taxes  to  be  raised  for  town,  county  and 
State  pnrposes,  but  not  to  those  raised  for  municipal  purposes ;  and 
the  assessment  of  real  property  to  a  non-resident  owner  in  the  same 
manner  as  if  he  was  a  resident,  for  a  municipal  tax,  did  not  render  the 
assessment  void. 

Qloveb  0.  ViLLAaB  OF  Edgewatbr 497 

3. ,  Municipal  offleers  — failure  to  perform  dutp,']    The  treasurer  of 

the  village  was,  by  the  act  named,  required  to  make  a  return,  under 
oath,  of  the  taxes  on  lands  unpaid,  at  the  expiration  of  ninety  days 
from  the  receipt  of  his  warrant.  He  was  also  directed  to  sell  lands  for 
unpaid  taxes  between  March  1  and  April  1,  annually.  Held,  that  a 
failure  by  the  treasurer  to  file  the  return  did  not  deprive  the  village 
of  the  right  to  have  the  lands  sold  for  taxes.  lb. 

8. ,  Of  corporate  property  —  aseesement.]    The  property  of  a  oorpo- 

ration  resident  in  this  State  need  not  be  physically  within  the  State  to 
be  taxable ;  it  is  enough  that  its  legal  situs  and  ownership  are  here. 
Under  Laws  of  1857,  di.  466,  the  actual  capital  of  a  resident  corpora- 
tion is  taxable,  although  a  portion  of  it  may  be  invested  in  property 
temporarily  situated  outside  of  the  State. 

People  ex  ret.  Pacific  M.  S.  Co.  d.  €k>M.  of  Taxes  of  N.  Y..  . .  878 

See  Railroad  Aid  Bonds,  1;  School  Law;  Taxes. 

Taxes — duty  of  county  treaeurere  to  pay  over  to  State  treasury — waiver,] 
The  act  of  a  county  treasurer  in  withholding  from  the  State  treasury 
the  amount  received  by  him  for  a  State  tax  cannot  be  justified  on  the 
ground  that  the  statute  imposing  such  tax  was  void  because  it  violated 
section  18  of  article  7  of  the  constitution,  and  has  been  decided  to  be 
so  by  the  court  of  appeals ;  and  that  he  is  under  an  obligation  to  refund 
the  moneys  to  the  tax  payers  respectively.  Accordingly,  where  the 
legislature  in  1873  passed  an  act  for  the  levying  of  a  tax,  which  act 
was,  on  the  6th  of  May,  1878,  decided  by  the  court  of  appeals  to  be 
unconstitutional,  on  the  ground  that  it  did  not  specifv  or  state  either 
the  amount  or  the  object  of  the  tax  ;  Held,  (1)  tnat  the  object  of  the 
constitutional  provision  being  the  protection  of  the  tax  payers,  and 
the  objection  to  the  statute  lining  one  of  form  merely,  the  tax  payers 
might  waive  it;  and  a  i>avment  of  the  tax  without  coercion  was 
conclusive  evidence  of  such  waiver ;  (3)  that  the  right  to  object  to 
the  invalidity  of  the  statute  was  confined  to  the  tax  payers ;  and  a 
county  treasurer  oauld  not  raise  the  objection ;  (8)  that  it  was  com- 
petent for  the  legislature  to  cure  the  defect  in  the  statute  at  any  time 
Defore  the  parties  entitled  to  avail  themselves  of  the  defe<^  had  done 
so ;  and  that  it  had  cured  the  defect  TT^aws  of  1878,  chap.  648,  §  8)  by 
which  all  acts  done  under  the  Laws  of  1873  were  made  valid. 

People  o.  Williams 838 

See  Action,  8;  Taxation. 
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Tax  Salb  :  See  School  Law  :  Statutb  of  Limitationb.  »a«>- 

Tax  Pater  :  See  Railkoad  Aid  Bonds,  1. 

Telbobaph  Cable  :  See  Nuibancb. 

Tenaitct  bt  the  Entibett  :  See  Mabbied  Wohen,  1. 

Ten  AKCT  IN  (Common — tenant  in  common  tckking  lease  from  hit  co4enani  — 
uhen  leaeing  co4enarU  liable  to  corUribute  for  repairs.]  A  tenant  in 
common  of  premiBee  took  a  lease  of  his  co-tenant's  interest  in  them. 
During  the  term  of  the  lease  he  made  extensive  and  permanent 
repairs  which  the  property  req[Qired,  with  the  knowledge  and  consent 
of  the  co-tenant.  JSMdt  that  the  co-tenant  was  bound  to  contribute 
notwithstanding  no  covenant  as  to  repairs  was  contained  in  the  lease. 
The  co-tenant  was  liable  not  as  landlord,  but  as  tenant  In  common. 

Grannis  9.  Cook 209 

2. ,  Metaer.     Title — Estoppel — recUdls  in  deed  —  henefleiary  under 

toiU  —  equitable  estoppd.]  v.,  in  1816,  conveyed  land  to  B.  and  C. 
taking  back  from  them  a  mortgage.  This  mortgage  V.  asssigned  to 
B.  C.  and  S.  C.  took  possession  of  the  lands.  In  1827,  by  a  deed 
recorded  in  that  year,  the  deed  of  1816  not  being  on  record,  C,  for  a 
valuable  consideration,  conveyed  a  part  of  the  lands  to  S.,  including 
a  six  acre  wheat  lot.  In  1828,  S.  died,  and  by  will,  devised  the  wheat 
lot  to  plaintilT,  then  an  Infant.  B^  the  same  will  she  gave  B.  a  desk 
worth  $25,  which  he  accepted  with  a  knowledge  of  the  provisions 
of  the  will.  In  1859,  plaintiff  conveyed  an  undivided  one-half  of  the 
wheat  lot  to  M .  and  W.,  who  conveyed  the  same  to  defendant.  There 
was  evidence  tending  to  show  that  plaintiff  exercised  acts  of  owner- 
ship, but  plaintiff  did  not  reside  near  the  land,  and  from  1880  to  1865 
there  was  not  a  substantial  inclosure  between  the  wheat  lot  and  the 
public  road.  In  1885,  B.  by  quit-claim  deed,  which  was  duly  recorded, 
conveyed  the  lot  to  a  party,  through  whom  defendant  also  derived 
title.  In  an  action  brought  in  1871,  to  recover  the  undivided  one-half 
part  of  the  wheat  lot,  Keld,  (1)  that  by  the  assignment  of  the  mort- 
gage from  v.,  B.  C.  and  S.  became  tenants  in  common  thereof,  and  the 
same  was  men^d  as  to  the  interest  of  B.  and  C,  and  that  by  the  con- 
veyance from  C.  to  8.  S.  acquired  title  to  an  undivided  one-half  part 
of  the  premises ;  (2)  that  the  mortgage  contained  no  evidence  of  title 
upon  which  to  maintain  ejectment ;  (8)  that  the  possession  of  C.  was 
that  of  B.  and  C.  and  not  in  exclusion  of  B. ;  (4)  that  the  recording  of 
th^deed  of  1827,  from  C.  to  8.  did  not  affect  the  deed  of  1816,  which 
was  not,  by  the  Revised  8tatutes,  required  to  be  recorded  ;  (5)  that  de- 
fendant was  not  estopped  as  to  the  title  to  the  undivided  half  of  the 
wheat  lot  derived  through  B.  by  a  recital  in  the  de^  from  C.  to  8. ; 
and  (6)  that  B.  did  not,  by  his  acceptance  of  the  writing  desk,  estop 
Mmself  from  claiming  an  interest  In  the  wheat  lot,  and  if  he  was  in 
equity  estopped,  such  estoppel  could  not  be  set  np  in  this  action  to 
defeat  the  title  of  defendant  through  him. 

Bbal  v.  Milleb 564 

8. ,  Election.']    The  rule,  that  where  a  testator  attempts  to  dispose 

of  the  property  of  a  beneficiary  nnder  a  will  to  another,  the  benefic- 
iary, if  he  retains  his  own  property,  must  make  good,  out  of  his  own 
eift,  the  gift  to  the  other,  has  been  held,  not  to  be  applicable  where 
the  testator  has  a  present  interest  in  the  property  disposed  of  by  him, 
although  it  is  not  entirely  his  own.  The  rule  mentioned  is  one  of 
equity,  and  would  not  apply  in  an  action  at  law  to  defeat  the  title  of 
a  stranger  who  was  a  purchaser,  in  good  faith,  from  the  beneficiary.  lb. 

See  Pabtibb,  1, 2. 
Tendbb  :  See  Contbact,  8. 

Tbbtdcont:  See  CoioaBetOK. 

Vol.  m,  N.  T.  Kbp.  — 110 
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TocB :  See  Nbw  Yobk  Gitt,  4, 6 ;  Practicb,  8. 

Title — receipt  of  vDarehoueeman— effect  of  tohere  goods  are  not  in  store — 
transfer  of — etddenee.]  Plaintiffs  sold  floar  to  H.,  a  fraudulent  par- 
chaser,  but  before  any  action  was  taken  for  the  disaffirmance  of  the 
sale,  the  flour  was  delivered  to  defendant,  as  warehouseman.  Defend- 
ant, before  all  the  flour  had  been  received,  issued  a  receipt,  stating  that 
he  held  the  flour  for  T.  ft  B.,  and  IL  transferred  the  receipt  to  T.  ft 
B.,  who  made  advances  thereon  without  notice  of  H.*s  fraud.  In  an 
action  by  plaintifis  to  recover  possession  of  the  flour  from  defendant, 
held,  that  the  receipt  was  good,  and  conveyed  title  to  T.  and  B.,  so  far 
as  it  represented  the  flour  actually  in  store  at  the  time  it  was  issued, 
but  no  further.  In  such  an  action  upon  the  question  whether  defend- 
ant issued  the  receipt  before  all  the  flour  was  in  store,  evidence  is  inad- 
missible to  show  that  defendant  had,  upon  another  occasion,  given  a 
receipt  for  other  flour  before  it  was  received  at  his  warehouse. 

McOoicBiB  V.  Spadbb (MN> 

See  Chattel  Mortgage,  1, 4 ;  Indian  Reskeyations  ;  Insurance, 
2, 8 ;  Mortgage,  8, 4 ;  Parties,  2 ;  Sale,  1, 3, 8,  6 ;  Statute  of 
•    Limit ationb;   Tenancy  in   Common,  2;    Vendor  and  Pur- 
chaser,  1, 8,  6. 

Town  Bonds  —  issued  under  a  eonstttutiofud  act  to  pap  expenses  incurred 
under  an  uneanstituHonal  act,  valid.]  By  Laws  of  1868,  chap.  531,  the 
construction  of  a  highway  from  Long  Island  City  to  Blissvule  In  the 
town  of  N.,  was  provided  for.  The  act  was  unconstitutional  in  respect 
to  the  method  of  determining  the  compensation  to  land  owners,  but  no 
objection  was  ever  raised  upon  this  ground  by  those  whose  land  was 
taken.  Afterward,  by  Laws  of  1869,  chap.  488,  bonds  of  the  town  of 
N.  were  authorised,  to  raise  money  to  pay  the  expense  of  buildin? 
the  highway.  This  law  was  valid  and  bonds  were  issued  under  it  and 
sold.  By  two  subsequent  acts  of  the  legislature  (Laws  1871,  chap. 
187,  g  6 ;  1872.  chap.  798,  §  2).  the  validity  of  the  bonds  was  recog. 
nized.  Held,  that  the  unconstitutionality  of  the  act  providing  for  the 
construction  of  the  highway  did  not  Impair  the  validity  of  the  bonds. 

Enafp  fl.  Town  of  wewtown 74S 

2.  ,  £!ndence — rights  of  innocent  holders.]    Evidence  that  the  cost  of 

the  highway  had  been  fraudulently  increased  bv  those  having  control  of 
its  construction,  held  inadmissible  against  holders  of  the  bonds  not 
shown  to  be  parties  to  such  fraud.  Id. 

8. ,  Purchase  at  discount.]  The  statute  authorised  their  issue  pro- 
vided that  the  bonds  should  not  be  sold  for  less  than  their  par  value. 
Bddy  that  the  fact  that  plaintiff  paid  only  ninety  per  cent  for  them 
to  those  to  whom  they  were  issued,  it  not  being  snown  that  those 
persons  did  not  i>ay  the  full  par  value,  would  not  prevent  a  Judgment 
for  the  full  amount  of  the  bonds.  lb. 

See  Railroad  Aid  Boni>& 
Towns  :  See  Highways,  8, 4, 5, 6;   Practice,  1 ;  Statutory  Conbtruc- 

TION,  8. 

Trade-marks — Indimdual  names,  how  far  protected — evidence  ^  fraud,] 
Plaintiffs,  who  were  two  brothers,  carried  on  business  at  West  Troy, 
Albany  county,  as  bell  founders,  under  the  flrm  name  of  "  E.  A.  ft  &. 
R.  Meneely."  This  business  had  been  established  by  the  father  of 
plaintiffs,  who  had  acquired  an  extended  reputation  of  rreat  value  as 
a  manufacturer  of  bells,  and  which  had  by  his  last  will  been  given  to 
plaintifis.  Defendants,  one  of  whom  was  a  brother  of  plaintiffs,  after 
.  the  father's  death,  began  the  manufacture  of  bells  under  the  name 
of  "  Meneely  ft  Kimberly,"  at  Troy,  Rensselaer  countv.  In  an  action 
to  restrain  defendants  from  the  use  of  the  name  ox  "Meneely"  in 
the  bell  business,  hM,  (1)  that  equity  would  not  interfere  to  prevent 
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defendant  Meneel j  from  the  xuse  of  his  own  name  in  sucli  boBiness,  no 
fraad  or  intention  to  injure  plaintiffs  or  deceive  the  public  bein^ 
Bhown»  even  though  he  intended  to  derive  advantage  from  such 
name  ;  (2)  that  there  was  not  such  a  resemblance  in  the  namen  of 
the  firms  as  would  of  itself  tend  to  deceive  the  public  or  indicate  a 
fraudulent  purpos^;  (8)  that  the  location  of  defendants'  business  was 
not  of  itself  evidence  of  an  attempt  to  deceive  the  public,  or  an  inter- 
ference with  plaintiff's'  business. 

M  BNBIELT  V.  MeNBELT 540 

2.  ,B8toppel.]    Defendant  Meneely,  by  the  same  will  through  which 

plaintiff^  ODtained  the  business  and  its  good  will,  was  given  a  bequest, 
which  he  accepted.  Held,  that  he  was  not  thereby  precluded  from 
the  use  of  his  name  in  the  business  of  bell  founding,  lb. 

TRA178CBIFT :  8e6  Cbbditobs'  Suit. 

Transtbr  or  GAtras :  See  Pbacticb,  10. 

TBB8FA88:   iSISd  HlOHWATS,  1,  3. 

Tbixl-- Criminal  trial —OlerJee  entries -^  Chntente  of,]  The  clerk's 
entries  in  his  minutes  did  not  contain  a  statement  that  the  pris- 
oner was  asked  before  sentence  whether  he  had  any  thing  to  say 
why  sentence  should  not  be  pronounced,  etc.  Meld,  that  such  state- 
ment was  not  required  by  statute  in  the  entries ;  that  returning  such 
entries  as  the  record  in  a  criminal  case  is  not  one  of  the  purposes  men- 
tioned in  the  statute  for  which  the  clerk  is  required  to  make  them, 
and  that,  in  the  absence  of  a  formal  judgment  record  made,  signed 
and  filed,  the  court  must  dismiss  the  appeal. 

HiLDEBRAND  V.  PeOFLB. .' 83 

S5. ,  Exceptume  at  criminal  trial  must  he  settled  by  same  court  before 

adjournment^  Plaintiff  was  tried  and  convicted  upon  an  indictment 
for  perjury  before  the  court  of  sessions  of  W.  county,  held  by  the 
county  judge  of  S.  county, and  two  justices.  Afterward  a  bill  of  excep- 
tions was  settled  by  the  court  of  sessions  of  W.  county  held  by  the 
county  judge  of  W.  county  and  two  justices,  neither  of  whom  sat  at 
the  former  trial ;  and  the  last  court  was  not  a  continuation  of  the 
former  one.  Held,  that  such  settlement  was  unwarranted,  and  a  writ 
of  error  brought  up  for  review  only  the  judgment  record.  The  same 
court  which  tries  a  criminal  must  settle  the  bill  of  exceptions,  and  the 
settlement  must  take  place  before  the  final  adjournment  of  such  court. 

Wood  9.  Pbofle 506 

8. ,  Otiection  to  etid&nce,]    A  party,  who  objects  to  the  evidence  of 

the  copy  of  a  writing,  must  state  the  specific  grounds  of  objection. 

VAN  Ettbn  1).  Trouddek 608 

4. ,  Exceptions,  wTien  necessary  —  uihen  error  no  ground  for  renerS' 

ing  convictton,"]  The  court,  upon  the  trial  of  an  indictment  for  an 
assault  with  intent  to  kill,  at  the  request  of  the  prisoner,  charged  the 
jury  that  they  could  not  convict  of  an  assault  with  a  snarp,  danger- 
ous weapon,  with  intent  to  do  bodily  harm.  The  prisoner  took  no 
exception  to  the  ruling.  The  jury  convicted  of  assault,  with  intent  to 
kill.  Held,  (1)  that  an  exception  was  necessary  to  present  an  error 
for  review ;  and  (2)  that  as  the  charge,  if  wrong,  could  not  prejudice 
the  prisoner,  and  as  it  was  made  at  his  request,  the  error  was  no 
ground  for  reversing  the  conviction. 
*  Slattbbt  0.  Peoplb 669 

6. ,  Decision  of  referee  upon  conflicting  evidence,]  Where  the  evi- 
dence is  confiicting,  it  belongs  to  the  referee  to  pass  upon  its  weight, 
and  upon  the  cr^bility  01  the  witnesses ;  and  although  the  evi- 
dence would  have  warranted  a  different  conclusion,  the  court  will  not 
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reverse  the  dedsion  of  the  referee,  anleas  it  is  against  the  clear  and 
decided  weight  of  the  testimony.      « 

SSLDEN  v.  FOWLBR 785 

8e$  CiiDfraAiiLAW,  1,  8;   bcPSACHMBiiT,  4 ;  NkwTriai.;  Bjbfkb- 

BNCB,  8 ;  Waitbb,  1,  %,  4. 

Tboybb  :  Ske  Action,  6 ;  Claim  and  Deliybrt. 

Tbustbbs:  8m  Bbliqious  Cospo&atiohb;  Gbeditobs'  Burr. 

Trusts — RemUing  irtuU,  Parol  endence  of.]  A  mother,  at  the  solicita- 
tion of  her  son  and  onlj  heir,  conveyed  to  sach  son  a  quantity  of  land 
upon  condition  that  he  would,  at  her  death,  convey  to  his  son,  then 
four  years  old,  forty-one  acres,  of  which  she  retained  the  title ;  shortly 
after  which  she  died  intestate.  Two  years  after,  the  father  being 
insolvent,  conveyed  the  forty-one  acres  to  his  son.  Held,  (1)  that  a 
trust  resulted  in  favor  of  the  son  by  implication  of  law ;  that  such  trust 
was  valid  by  2  R.  6. 728,  §  60,  and  the  equiti^s  of  the  cestui  que  trtut 
were  superior  to  those  of  any  creditor  of  the  trustee  ;  and  (3)  that  such 
trust  could  be  proved  by  parol. 

Norton  v.  Mallory 640 

See  Creditors'  Suit. 

Undkrtakino  on  appeal — eonstrucHan  of —  extent  of  UabiHty  on.]  Upon 
an  appeal  by  a  defendant  to  the  court  of  appeals  from  an  order  deny- 
ing a  new  trial,  T.  and  F.  executed  an  undertaking  wherein,  **  pursu- 
ant to  the  statute,"  they  undertook  (Ist)  that  the  "appellant  Vill 
pay  all  costs  and  damages  which  may  be  awarded  against  him  on  said 
appeal^  not  exceeding  $500;"  (2d)  that  if  the  judgment  or  any  part 
thereof  be  affirmed,  or  appeal  dismissed,  appellant  wUl  pay  the  amount 
directed  to  be  paid,  etc.,  and  (8d)  "  all  damages  and  costs  which  shall  be 
awarded  against  said  appellant  on  said  appeal."  The  sureties  justified 
in  the  sum  of  $1,000  each.  Upon  the  appeal  the  order  appealed  from 
was  affirmed  and  judgment  absolute  directed  against  appellant.  The  . 
amount  of  the  judgment  entered,  after  an  assessment,  was  $4387.02, 
and  extra  costs  were  allowed.  Held,  (1)  that  by  the  first  clause  the 
liability  of  the  sureties  was  restrictea  to  a  sum  certain ;  (2)  there 
being  no  judgment  appealed  from  the  second  part  of  the  undertaking 
as  to  payment  on  affirmance  was  surplusage ;  (8)  that  the  last  part 
was  unrestricted  in  its  terms  and  the  sureties  were  liable  for  the 
amount  of  the  judgment  ^finally  rendered  and  for  the  extra  allowance 
of  costs. 

Pobti).  Dorbmus 826 

2. ^  Upon iipunction  —  action  upon r- reviving  euit]    In  February, 

1872,  the  plaintifis,  on  procuring  a  temporary  injunction,  gave  the 
usual  undertaking.  In  November,  1872,  judraent  was  rendered 
for  the  defendant,  on  demurrer  to  the  complaint.  In  March,  1873, 
the  defendant  died,  and  his  executor  afterward  applied  for  an  order 
to  revive,  and  for  a  reference  to  ascertain  the  damages  sustained  by 
the  injunction.  Held,  that  there  was  no  necessity  for  an  order  reviv* 
ing  the  action,  as  the  defendant's  executor  could  obtain  all  his  rights 
by  bringing  an  action  upon  the  undertaking. 

Qrissler  v.  Stutvbbant 756 

Undue  Influence — setting  aeide  conveyance  made  under,]  Defendant, 
the  family  physidan  of  W.,  an  intemperate  man,  who  had  become 
financially  embarrassed,  having  the  con£dence  of  W.,  under  the  guise 
of  friendship  and  the  pretense  that  he  would  assist  W.  in  obtaining 
relief  from  such  embarrassment,  persuaded  W.  and  his  wife  to  make 
an  absolute  conveyance  to  defendant  of  his  property  for  an  inadequate 
consideration —  a  lawyer  employed  by  defendant  at  the  time  advising 
that  such  conveyance  was  necessary,  and  defendant  promised  that 
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V\r.  might  redeem.  Held,  that  eqaity  woald  relieve  against  such  con- 
veyance. 

Waosb  1).  Reid 382 

2.  ,  BaHfication.]    HM,  also,  that  in  the  absence  of  any  knowledge, 

at  the  Ume,  on  the  part  of  W.  and  wife,  that  the  grantee  claimed  to 
hold -the  property  as  his  own,  and  to  repudiate  his  promise  to  allow 
them  to  redeem, there  could  be  no  ratification  or  luffirmance  of  the. 
transaction.  lb. 

Bee  VOLUNTABT  GONVBTAKCB  ;  WlI*L,  2. 

United  States  Goxtbtb  :  See  Pbacticb,  10. 

UsuiiT  —  what  doee  not  eonMituUA  Defendant  wished  to  have  his  note 
discounted,  and  H.  6ffered  to  do  it  for  $6,  to  which  defendant  agreed. 
H.  took  the  note  and  applied  to  plaintiff,  who  discounted  it,  giving 
H.  a  check,  payable  to  the  order  of  defendant,  for  the  amount  of  the 
note,  less  the  legal  discount.  This  check  was  given  by  H.  to  defend- 
ant, who  paid  H.  the  $6 'agreed  on.  Plaintiff  knew  nothing  of  the 
agreement  or  transaction  bietween  1ft.  and  defendant,  and  h^  no  in- 
.  terest  in  the  $6  paid.  Held,  that  the  note  did  not  have  a  legal  incep- 
tion until  it  was  discounted  by  plaintiff,  and  was  not  tainted  with 
usury. 

Vak  Bubsn  i>.  Stokes 611 

1 

2. ,  Evidence  —  res  getstm.']    Conversation  and  transactions  between 

H.  fvnd  plaintiff,  at  the  time  the  note  was  discounted,  hM  admissible 

as  part  of  the  res  gesta.  lb. 

See  Eyidekcb,  12 ;  Impeachment,  1. 

Vabiancb  :  See  Demurbbb,  2 ;  BVtdbncb,  84 ;  Indictment,  1, 2 ;  Plead- 
ing, 2, 4, 6. 

Vendob  AND  PxTBCHABER — of  chattels — hreochof  wirratUy  of  title.    Em- 

tion.'\     S.  sold  defendants  a  canal  boat,  which  was  then  subject  to  an 

equity  of  redemption  in  H.,  under  a  chattel  mortgage.    The  defendants 

sold  the  boat  to  the  plaintiff,  with  warranty  of  title.    H.  subsequently 

I  recovered  a  judgment  against  S.,  under  which  the  boat  was  sola  by  the 

sheriff,  and  the  plaintiff  deprived  of  the  possession.  •  HM,  that  the  dis- 
possession of  the  plaintiff  being  by  virtue  of  an  equitable  right  or  title, 
subsisting  in  H.  at  the  time  of  the  sale  by  the  defendants,  an  eviction 
by  paramount  title  was  shown  ;  and  that  H.'s  equity  of  redemption  con- 
stituted such  a  defect  in  the  title  of  the  defendants  as,  coupled  with  the 
eviction,  amounted  to  a  breach  of  their  warranty. 

\  ATKINS  0.  HOSLEY 822 

2. ,  Measure  of  damages!]    Eddy  also,  that  in  an  action  for  such 

breach,  evidence  of  the  judgment  recovered  by  H.  against  S.  was  prop- 
erly admitted,  and  that  the  proper  measure  of  damages  was  the  price 
which  the  plaintiff  paid  for  the  ooat.  lb 

8. ,  Sale  or  retwm  —  tUle  to  goods  sM,'\    Plaintiff,  a  piano  dealer, 

consigned  a  piano  to  J.,  who  was  also  a  dealer.  It  was  agreed  that 
the  piano  should  romidn  the  property  of  plaintiff  until  it  was  paid 
for,  and  if  J.  sold  he  should  do  so  upon  an  agreement  with  the  pur- 
chaser that  the  piano  should  remain  the  property  of  plaintiff  until 
)  paid  for.    Hdd,  tnat  the  title  to  the  piano  remained  in  plaintiff,  and  that 

the  piano  could  not  be  lawfully  seized  in  execution  upon  a  judgment 
against  J. 

CoLEo.  Mann 880 

-,  Bight  to  return  goods — liability  for  2om.]    Plaintiff  purchased 


of  defendants  a  barrel  of  gin,  and  it  was  delivered  to  him.  Plaintiff, 
claiming  that  it  was  deficient  in  quantity,  shipped  it  back  to  the 
vendors  by  railroad,  notifying  them  that  he  had  done  so.    He  after- 
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ward  allowed  iadgment  to  be  taken  against  him  hj  default,  in  an 
action  against  nim  for  the  price.  The  railroad  companj  delivered 
the  returned  cask  to  a  cartman  whom  the  defendants  usually  employed, 
and  it  was  by  him  brought  to  their  store.  Defendants  refused  to  receive 
it,  and  directed  the  same  cartman  to  carry  it  back  to  the  railroad  depot. 
This  he  failed  to  do,  and  the  cask  was  lost.  Held,  that  the  defendants 
were  not  liable  for  its  value,  the  cartman  not  being  their  agent  as 
to  the  transaction  in  question,  and  the  loss  being  occasioned  by  the 
plaintifTs  own  unauthorized  act 

PuBCELL  «.  Jatcox 406 

5. .  Principal  and  (tgent.]    Held,  also,  that  the  plaintiff  having  sent 

the  gin  back  in  the  absence  of  right  and  without  authority  from  the 
defendants,  all  the  agencies  which  he  employed  for  that  purpose  must 
be  treated  as  his  own.  lb. 

6.  ,  Patiesnon  by  vendor — good  faiih.]    M.  repaired  B.'s  wagon ; 

and  at  the  request  of  B.  pislntiffs  bought  the  wagon  and  had  the 
repairs  charged  to  them.  Plaintiffs  gave  B.  an  order  upon  M.  for  the 
wagon,  and  upon  this  order  the  wafon  was  procured  by  B.  who  agreed 
to  pay  plaintiffs  for  the  use  of  it.  B.  Kept  the  wagon  about  three  months 
under  this  arrangement,  and  then  sold  it  to  defendants.  In  an  action 
to  recover  the  value  of  the  wagon,  held,  that  the  purchase  by  plaintiffs 
beine  in  good  faith  and  for  a  valuable  consideration,  they  had  a  ri^ht 
to  allow  B.  to  retain  possession  of  Uie  wagon  upon  an  agreement  that 
compensation  should  be  paid  for  it«  use.  Evidence  of  the  absence 
of  an  intent  to  defraud  on  the  part  of  plaintiffs  in  the  purchase  of  the 
wagon  and  in  allowing  B.  to  use  for  a  price  was  therefore  competent. 
But  evidence  of  defendants'  good  faith,  and  that  they  paid  for  the 
wagon,  was  immaterial. 

Tallmano.  Ksarhbt. 413 

7. ,  Evidence — when  improper  not  around  for  revereing  jiutgment,] 

A  question  put  to  a  witness  which  calls  for  a  conclusion  of  law  is  objec- 
tionable, but  where  the  answer  to  the  question  does  not  prejudice  the 
objecting  party  It  seems  it  will  be  ground  for  reversing  the  judgment 
on  appeal.  lb. 

8ee  Contract,  3, 5, 6 ;  Salb. 

Vbndor  Am)  Vbitdbb  —  equitable  Uen!\  Plaintiff  exchanged  his  farm 
for  defendant's  hotel  under  an  agreement  whereby  $uOO  was  to  be  paid 
by  defendant  in  procuring  a  discnarge  of  a  mortgage  which  one  H.  neld 
upon  the  hotel,  and  the  substitution  of  a  new  mortgage  to  H.  on  the 
farm.  After  the  exchange,  defendant  was  anable  to  induce  H.  to  make 
the  substitution ;  held,  that  plaintiff  had  a  vendee's  lien  upon  the  farm 
to  the  extent  of  the  $500 ;  and  that  a  mortgagee  or  vendee  from  defend- 
ant, with  knowledge  of  the  facts,  had  no  rights  which  would  prevent 
plaintiff  from  having  full  equitable  relief. 

AuBTTRN  V.  Sbttlb 258 

2,  ,  Serviees  and  expenses  in  managing  real  estate.^    The  defendant 

being  the  plaintiffs  surety,  the  latter,  to  indemnifv  nim  against  a  con- 
tingent liability  as  such  for  some  $10,000.  conveyed  to  him  by  deed  a 
tract  of  land  with  the  understanding  that  whatever  should  be  ul- 
timately realized,  beyond  such  indemnity  and  incumbrances  and 
liens,  and  the  expenses  the  defendant  might  be  subjected  to  in  the 
management  and  disposition  of  the  property,  should  be  paid  to  the 
plaintiff.  From  the  date  of  this  conveyance  the  plaintiff  had  the 
management  and  disposition  of  the  property  for  ten  or  twelve  yean. 
Held,  that  his  services  in  so  doing  were  a  part  of  the  expenses  contem- 
plated and  provided  for,  and  were  not  a  just  debit  against  the  de- 
fendant, witnout  at  the  same  time  being  a  fair  credit  in  nis  favor. 

Willis  v,  Wbavbb 757 
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Vbndor  and  YEKDmt-—  Ocmtinned,  »a«' 

8. ,  Fraudulent  ommion  in  contract — recovering  hackpaymenie  made.] 

A  purchaser  of  land  was  defrauded  by  the  yendor,  by  means  of  an  in- 
tentional omission  in  the  contract  and  deed,  of  a  part  of  the  property 
which  the  latter  agreed  to  convey,  and  on  the  fraud  bein?  discovered 
the  vendor  refused  to  execute  such  a  contract  as  should  have  been 
drawn :  Meld,  that  the  purchaser  could  maintain  an  action  to  recover 
back  the  payments  he  had  made. 

MoRAN  V.  Dabrin 761 

',  Purchase   euiject  to  ineumbranees — rights   of  purchaser  as    to 


agreement  made  by  vendor  with  holder  of  incumbrances.']  The  plaintiif 
purchased  of  P.  two  lots,  on  which  there  were  three  mortgages, 
two  held  by  a  bank,  amounting  to  $300,  and  another,  for  $797,  held 
by  the  defendant.  The  plaintiff  received  a  warranty  deed  of  the 
lots,  subject  to  the  mortgage  of  $797.  The  defendant,  upon  taking 
the  mortgage,  advanced  to  P.  only  $497  upon  it,  agreeing  to  take  up 
and  cancel  the  bank  mortgages  to  make  up  the  balance.  The  plaintin 
paid  the  interest  upon  all  the  mortgages  for  two  years.  Held,  that  he 
could  not  maintain  an  action  brought  to  compel  the  defendant  to  sat- 
isfy the  bank  mortgages,  or  to  indorse  the  amount  of  them  on  his  own 
mortgage,  nor  could  he  recover  back  the  interest  he  had  paid  on  the 
bank  mortgages ;  that  although  P.  might  have  a  right  to  call  upon 
the  defendant  to  perform  his  agreement  to  discharge  the  bank  mort- 
gages, or,  in  case  of  his  refusal,  to  recover  the  full  amount  in  damages, 
that  right  did  not  pass  to  the  plaintiff  under  the  covenant  of  war- 
ranty in  his  deed. 

MiLLBR  0.  WmOHELL 795 

&ee  CoirriucT,  1, 4. 

YiCRDiCT —  against  the  teeight  of  evidence.]  Where  it  appears  to  the  court 
from  the  evidence,  that  a  verdict  has  been  rendereid  for  the  plaintiff 
for  a  sum  largely  in  excess  of  any  just  claim  on  his  part,  the  judg- 
ment will  be  reversed  on  appeal,  unless  it  can  be  modified  by  reducing 
it  to  what  seems  to  be  the  fair  and  reasonable  amount,  at  the  plaintiff's 
election,  so  as  to  avoid  the  expense  and  delay  of  a  new  trial.  But 
if  the  court  is  unable  to  fix  upon  items  so  clearly  recoverable  as  to 
warrant  a  modification  of  the  verdict,  to  make  it  conform  to  them,  a 
new  trial  will  be  ordered. 

Willis  v.  Weaver 757 

See  NBQLiaENCB,  13 ;  Practuce,  6. 

Ybstino  of  Estate:  See  Estate  ;  Will,  1. 

Voluntary  Conybtancb — fraud  and  undue  influence,]  Plamtiffs,  one 
an  old  man  eijerhty  years  of  age,  the  other  his  wife,  younger  but  enfee- 
bled by  sickness,  by  voluntary  deed,  conveyed  a  valuable  farm  and 
personal  property  of  considerable  amount,  being  all  the  husband's 
property,  to  defendant,  a  man  twenty-five  years  old,  who  lived  with 
them  and  had  their  confidence.  It  was  claimed  by  defendant  that  he 
was  to  pay  plaintiffs'  debts  and  support  them  during  their  lives.  The 
deed  of  the  farm  contained  a  reservation  of  the  use  of  the  farm 
for  life  to  plaintiffs  or  the  survivor,  but  defendant  executed  no  cove- 
nant on  his  part  to  pay  the  debts  or  to  support  the  plaintiffs,  and 
entered  into  immediate  possession  of  the  property.  A  judgment 
setting  aside  the  conveyance  for  fraud  and  undue  influence  was  sus- 
tained. 

Sweet  9.BBAN 773 

See  Creditor's  Suit  ;  Fraudulent  Conveyance,  1,8;  Undue  In- 
fluence. 

Waiver  — failure  to  object  at  trial.]    Upon  an  appeal,  it  was  claimed  that 
a  notice  of  protest  served  was  insufi&cient  to  charge  the  indorsers. 
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being  informal  in  this,  that  there  was  no  proof  that  the  note  was  pro- 
tested on  the  daj  it  fell  due,  and  also,  that  other  proof  than  the 
notary's  certificate  was  required  to  establish  dae  protest,  an  affidavit 
of  non-reception  of  notice  ander  Laws  1888,  chap.  371,  having  been 
served  with  the  answer.  Held,  that  the  objections  not  having  been 
raised  at  the  trial  were  waived,  and  could  not  be  urged  on  app^d. 

FntST  Nat.  Bank  OF  New  Bxblinv.  Chubch 10 

9. ,  IrregulariUet  at  trial  cured  byappearanee  and  eonserU,]    When  a 

trial  is  had,  upon  due  notice,  before  a  iustioe  of  the  court  at  a  special 
term,  held  hj  regular  appointment,  with  the  consent  of  the  defendant's 
attorney,  who  participates  in  it  without  objection,  jurisdiction  of  the 

S arsons  and  of  the  subject-matter  is  complete,  and  if  there  is  any 
regularity  as  to  the  plo^  of  trial,  it  Is  cured  by  the  appearance  and 
consent  of  the  defendant's  attorney. 

White  v.  Coulter 006 

8. ,  DtfecHw  aJUUmt  of  filing  notiee  ^Uipendmt — fUing  proof  nunc 

pro  tunc,}  Although  an  affidavit  of  filing  noUceottta  pendens  he  d»- 
zective,  yet  if  a  proper  notice  was  in  fact  duly  filed,  and  no  objection 
is  made  to  the  sufficiency  of  proof  of  that  fact  by  the  defendant's  at- 
torney, the  defect  in  the  notice  will  not,  in  any  event,  render  the  judg- 
ment void  but  is  a  mere  irregularity,  which  may  be  disregarded  or 
amended  under  sections  178, 176  of  the  Code,  in  the  absence  of  anv 
wrong  or  injury  to  the  defendant.  And  the  court  may  allow  such 
proof  to  be  made  and  filed  nune  pro  tune,  lb. 

4. •  of  objection  at  trial.]    The  neglect  of  a  putv  at  trial  to  request  the 

submission  of  a  question  of  fact  to  the  jury,  Aa(a,  to  be  a  waiver  of  the 
objection  that  it  was  not  submitted. 

Card  v.  Miller*. 685 

Bee  IKSURANCB,  1, 6, 9 ;  Pleading,  1 ;  Practice,  d,  4 ;  Promissory 

Notes,  4 ;  Sale.  1 ;  Taxes. 

Warehouseman:  See  Statute  of  Frauds, 3. 

Warehouse  Receipt  :  8ee  Title. 

Warranty  —  Patent  defects.]  The  rule  that  a  warranty  does  not  cover 
patent  defects  does  not  apply,  unless  the  defects  be  such  that  a  com- 
mon observer  cannot  help  perceiving  them,  or  where  the  seller  leads 
the  buyer  to  believe  that  tne  apparent  defects  are  not  a  cause  of  un- 
soundness. 

Chatfield  V,  Frost 857 

8ee  Election,  1 ;  Vendor  and  Purchaser,  1,  3 ;  Vendor  and 

Vendee,  4. 

Waste  —  against  whom  action  maintainable — rigTU  of  action  for,  assign- 
aJble.]  In  an  action  for  waste  by  the  assignee  of  the  reversioner  against 
the  sub-tenant  of  the  tenant  for  life,  JML,  (1)  that  an  action  for  waste 
was  maintainable  under  2  R.  S.  884,  §  1,  against  the  sub-tenant,  and 
(2)  that  the  cause  of  action  was  one  that  would  survive  to  the  personal 
representatives  of  the  reversioner  and  was  assignable. 

Rutherford  v.  Aiken 60 

2. ,  Treble  damages.]    The  waste  was  committed  without  malice  and 

under  the  belief  on  the  part  of  the  defendant  that  he  had  a  right  to  do 
the  acts  constituting  it.  Held,  that  this  did  not  affect  the  right  of 
plaintiff  to  treble  damages.  lb. 

See  Married  Women. 
WatbrtCourses:  /Sm  Reparian  Owners. 
Ways.  /SSm Highways. 
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Will  —  wtHng  of  estate.]  A  testator,  after  directing  his  whole  estate 
to  be  tamed  into  money,  and  invested,  devised  and  bequeathed  unto 
his  three  children  all  his  estate,  both  real  and  personal,  to  be  equally 
divided  between  them,  share  and  share  alike,  upon  the  event  of  the 
death  of  the  testator's  wife.  SMt  (1)  that  the  will  was  to  be  construed 
as  a  will  of  personal  property ;  and  (2^  the  gift  to  the  children  was 
immediate,  the  time  of  payment,  or  of  enjoyment,  only  being  postponed. 

Hays  v,  Qoublbt 116 

2. ,  Mental  capacity — undue  influence,'^  A  testatrix  had.  been  sep- 
arated from  ana  on  unfriendly  terms  with  her  husband  over  thirty 
years,  and  had  for  a  long  time  been  at  enmity  with  her  aunts,  who 
were  her  next  of  kin,  because  her  mother's  will  was  in  fbvor  of  such 
aunts  and  gave  her  nothing.  HM,  that  the  circumstance  that  testa- 
trix's will  gave  all  the  property  to  persons  not  related  to  her  would 
not  raise  an  inference  of  want  of  mental  capacity,  or  of  undue  influ- 
ence. 

DBAS  0.  WAin>ELL 128 

8. ,  Construction  of —  diepoeal  of  entire  estate — Suspension  of  power 

of  alienation — accumulations.]  A  testator  by  will  directed  his  estate 
to  be  held  in  trust  bv  his  executors,  and  divided  as  follows :  To  J. 
three-fourteenths  of  the  estate  for  life ;  upon  J.'s  death  two-fourths 
of  his  share  to  E.  during  life,  upon  her  death  to  the  heirs  of  J. ;  one- 
fourth  to  each  of  the  two  sons  of  J.  for  life,  and  upon  the  death  of 
either  his  share  to  the  heirs  of  J.  To  E.  two-foarteenthsK>f  the  estate 
for  life,  upon  E.'s  death  three-fifths  of  her  share  to  J.  for  life,  and  one- 
fifth  to  each  of  the  sons  of  J.  for  life,  and  on  the  death  of  any  of 
the  persons  named,  his  part  to  go  to  the  heirs  of  J.  To  M.  three-four- 
teenths for  life,  on  M.'s  death  one-fourth  of  her  share  to  each  of  certain 
persons  named  for  life,  and  on  the  death  of  either  of  said  persons  to  his 
or  her  heirs.  To  each  of  six  persons  named  one-fourteenth  of  the 
estate  for  life ;  $1,000  out  of  tne  income  of  his  or  her  share  to  be 
paid  for  the  support,  etc.,  of  such  person  during  minority ;  the  remain- 
ing income  to  be  accumulated,  and  upon  each  arriving  at  age  the 
entire  income  of  his  or  her  share,  and  of  the  accumulations  thereupon, 
to  be  paid  him  or  her.  Upon  the  death  of  either  of  the  six  his  or  her 
share  to  go  to  persons  designated.  Provision  was  made  for  the  event 
of  a  death  of  any  one  named  before  he  became  entitled  to  take.  Meld, 
(1)  that  the  testator  disposed  of  all  his  residuary  estate  ;  (2)  that  the 
power  of  alienation  was  not  unlawfully  suspended;  and  (8)  that 
the  direction  to  accumulate,  during  the  minority  of  the  legatees,  the 
income  of  the  six-fourteenths,  was  not  unlawful. 

Mbbbrolb  v.  Meserolb. 192 

4. ,  Will  —  construction  of — demsees  taking  as  a  class.]    A  testator, 

after  making  certain  bequests,  divided  the  residue  of  ms  estate  into 
six  equal  parts.  Out  of  one  of  the  sixth  parts  the  testator  gave  $10,000 
to  his  grandson,  E.,  and  the  remainder  of  such  sixth  part  he  devised 
"  in  equal  proportions,  share  and  share  alike,  unto  "  A,  B  and  C,  "  the 
children  of  my  deceased  daughter."  C  died  before  the  testator,  un- 
married, and  leaving  A  and  B  surviving.  Meld,  that  C's  share  did  not 
^I>se  but  survived  to  A  and  B,  it  being  the  intention  of  the  testator, 
as  manifested  by  the  whole  will,  that  the  family  of  his  daughter 
should  take  the  sixth  part  as  a  class. 

HOPFOCK  V.  TUCKEB 658 

See  EsTATB ;  Lboact  ;  Pabtttion  ;  Tbkakct  in  Common,  2, 8. 

Witness — deposition  under  Code,  g§  390, 891 — impeachment.]  The  depo- 
sition of  a  witness  was  taken  at  the  instance  of  the  plaintiff  pursuant 
togg  890.  891  of  the  Code ;  but  at  the  trial  of  the  cause  the  plaintiff 
rested  without  reading  the  deposition.    The  defendant  then  read  it. 

Vol.  in,  N.  Y.  R*.  —  111 
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being  infoimal  in  this.,  that  there  was  no  proof  that  the  note  was  pro- 
test^ on  the  daj  it  fell  due,  and  also,  that  other  proof  than  the 
notary's  certificate  was  required  to  eatablish  due  protest,  an  affidavit 
of  non-reception  of  notice  under  Laws  1888,  chap.  271,  having  been 
served  with  the  answer.  Held,  that  the  objections  not  having  been 
raised  at  the  trial  were  waived,  and  could  not  be  urged  on  appeal. 

First  Nat.  Bakk  of  New  Bkblin  v,  Chxtbch 10 

9. ,  IrregularUiet  at  trial  cured  byappearanes  and  eomerU.]    When  a 

trial  is  had,  upon  due  notice,  before  a  justice  of  the  courl  at  a  special 
term,  held  by  regular  appointment,  with  the  consent  of  the  defendant's 
attorney,  who  participates  in  it  without  objection,  jurisdiction  of  the 

S arsons  and  of  the  subject-matter  is  complete,  and  if  there  is  any 
regularity  as  to  the  place  of  trial,  it  Is  cured  by  the  appearance  and 
consent  of  the  defendant's  attorney. 

White  o.  Goultbb 006 

8. ,  Defectiteaffldamt  of  filing  notice  ofUependeni — fiUng  proof  nunc 

pro  tunc.\  Although  an  affidavit  of  filing  notice  of  lie  pendens  be  de- 
zective,  yet  if  a  proper  notice  was  in  fact  duly  filed,  and  no  objection 
is  made  to  the  sufficiency  of  proof  of  that  fact  by  the  defendant's  at- 
torney, the  defect  in  the  notice  will  not,  in  any  event,  render  the  judg- 
ment void  but  is  a  mere  irregularity,  which  may  be  disregarded  or 
amended  under  sections  178, 176  of  the  Code,  in  the  absence  of  anv 
wrong  or  injury  to  the  defendant.  And  the  court  may  allow  such 
proof  U>  be  made  and  filed  nunc  pro  tunc,  lb. 

4. ,  of  objection  at  trial.]    The  neglect  of  a  P^^rtv  at  trial  to  request  the 

submission  of  a  question  of  fact  to  the  jury,  A^,  to  be  a  waiver  of  the 
objection  that  it  was  not  submitted. 

Card  v.  Miller'. d85 

Bee  Insurance,  1, 6, 9 ;  Pleading,  1 ;  Practicb,  8, 4 ;  Promibbort 

Notes,  4 ;  Sale,  1 ;  Taxes. 

Warehouseman:  See  Statute  of  Frauds, 2. 

Warehouse  Receipt  :  Sfte  Title. 

Warranty  —  PatcTU  drfecte.]  The  rule  that  a  warranty  does  not  cover 
patent  defects  does  not  apply,  unless  the  defects  be  such  that  a  com- 
mon observer  cannot  help  perceiving  them,  or  where  the  seller  leads 
the  buyer  to  believe  that  tne  apparent  defects  are  not  a  cause  of  un- 
soundness. 

Chatfdsld  0.  Frost 857 

See  Election,  1 ;  Vendor  and  Purchaser,  1,  2  ;  Vendor  and 

Vendee,  4. 

Waste  —  against  whom  action  maintainable — rig?U  of  action  for,  aeeign- 
aMe.]  In  an  action  for  waste  by  the  assignee  of  the  reversioner  against 
the  sub-tenant  of  the  tenant  for  life,  held,  (1)  that  an  action  for  waste 
was  maintainable  under  2  R.  S.  884,  §  1,  against  the  sub- tenant,  and 
(2)  that  the  cause  of  action  was  one  that  would  survive  to  the  personal 
representatives  of  the  reversioner  and  was  assignable. 

Rutherford  v.  Aiken 80 

2. ,  Treble  damagee.]    The  waste  was  committed  without  malice  and 

under  the  belief  on  the  part  of  the  defendant  that  he  had  a  right  to  do 
the  acts  constituting  it.  Held,  that  this  did  not  affect  the  right  of 
plaintiff  to  treble  damages.  lb. 

See  Married  Women. 
WatertCoursbs  :  See  Riparian  Owners. 
Wats.  /Sis^ Hiohwatb. 


J 


INDEX.  881 

Wnx — vetting  of  ertaUJ]  A  testator,  after  directing  hie  whole  estate 
to  be  tamed  into  money,  and  invested,  devised  and  bequeathed  unto 
his  three  children  all  his  estate,  both  real  and  personal,  to  be  eqaall/ 
divided  between  them,  share  and  share  alike,  upon  the  event  of  the 
death  of  the  testator's  ¥^fe.  Meld,  (1)  that  the  will  was  to  be  construed 
as  a  will  of  personal  property ;  and  (2^  the  gift  to  the  children  was 
immediate,  the  time  of  payment,  or  of  enjoyment,  only  being  postponed. 

Hats  v,  Qottblbt 116 


Mental  eapaeity — undue  influence,']    A  testatrix  had>  been  sep- 


arated from  and  on  unfriendly  terms  with  her  husband  over  thirty 
years,  and  had  for  a  long  time  been  at  enmity  with  her  aunts,  who 
were  her  next  of  kin,  because  her  mother's  will  was  in  favor  of  sudi 
aunts  and  gave  her  nothing.  Held,  that  the  circumstance  that  testa- 
trix's will  gave  all  the  property  to  persons  not  related  to  her  would 
not  raise  an  inference  of  want  of  mental  capacity,  or  of  undue  influ- 
ence. 

DBAS  D.  Wakdell. 128 

8. ,  Conetruetion  of —  disposal  of  entire  estate — Suspensum  of  potoer 

of  alienation — aecumuloHons.]  A  testator  by  will  directed  his  estate 
to  be  held  in  trust  bv  his  executors,  and  divided  as  follows :  To  J. 
three-fourteenths  of  the  estate  for  life ;  upon  J.'s  death  two-fourths 
of  his  share  to  E.  during  life,  upon  her  death  to  the  heirs  of  J. ;  one- 
fourth  to  each  of  the  two  sons  of  J.  for  life,  and  upon  the  death  of 
either  his  share  to  the  heirs  of  J.  ToE.  two-fourteenth8K>f  the  estate 
for  life,  upon  £.'s  death  three-fifths  of  her  share  to  J.  for  life,  and  one- 
fifth  to  each  of  the  sons  of  J.  for  life,  and  on  the  death  of  any  of 
the  persons  named,  his  part  to  go  to  the  heirs  of  J.  To  M.  three-four- 
teenths for  life,  on  M.'s  aeath  one-fourth  of  her  share  to  each  of  certain 
persons  named  for  life,  and  on  the  death  of  either  of  said  persons  to  his 
or  her  heirs.  To  each  of  six  persons  named  one-fourteenth  of  the 
estate  for  life ;  $1,000  out  of  tne  income  of  his  or  her  share  to  be 
paid  for  the  support,  etc.,  of  such  person  during  minority ;  the  remain- 
ing income  to  be  accumulated,  and  upon  each  arriving  at  age  the 
entire  income  of  his  or  her  share,  and  of  the  accumulations  thereupon, 
to  be  paid  him  or  her.  Upon  the  death  of  either  of  the  six  his  or  her 
share  to  go  to  persons  designated.  Provision  was  made  for  the  event 
of  a  death  of  any  one  named  before  he  became  entitled  to  take.  Held, 
(1)  that  the  testator  disposed  of  all  his  residuary  estate  ;  (2)  that  the 
power  of  alienation  was  not  unlawfully  suspended;  and  (3)  that 
the  direction  to  accumulate,  during  the  minority  of  the  legatees,  the 
income  of  the  six-fourteenths,  was  not  unlawful. 

Mesbrolb  V,  Mbsbbolb 192 

WiU  —  eonstruetion  of — de'cisees  taking  as  a  class.]    A  testator. 


after  making  certain  bequests,  divided  the  residue  of  his  estate  into 
six  equal  parts.  Out  of  one  of  the  sixth  parts  the  testator  gave  $10,000 
to  his  grandson,  E.,  and  the  remainder  of  such  sixth  part  he  devised 
"  in  equal  proportions,  share  and  share  alike,  unto  "  A,  B  and  C,  "  the 
children  of  my  deceased  daughter."  C  died  before  the  testator,  un- 
married, and  leaving  A  and  B  surviving.  Held,  that  C's  share  did  not 
^pse  but  survived  to  A  and  B,  it  being  the  intention  of  the  testator, 
as  manifested  by  the  whole  will,  that  the  family  of  his  daughter 
should  take  the  sixth  part  as  a  class. 

HOPFOCK  V.  TUCKBB 658 

See  EsTATB ;  Lboact  ;  Paktition  ;  Tbkakct  in  Ck)MMON,  2,  8. 

WiTNBBS  —  deposUion  under  Code,  §§  890, 391 — impeachment.]  The  depo- 
sition of  a  witness  was  taken  at  the  instance  of  the  plaintiff  pursuant 
to§§  890,  891  of  the  Code ;  but  at  the  trial  of  the  cause  the  plaintiff 
rested  without  reading  the  deposition.    The  defendant  then  read  it. 

Vol.  m,  N.  Y.  R*.  —  111 


882  INDEX. 

W1TNB88 — ChnHmted.  'ao. 

HM,  (1)  that  defendant  wm  entitled  to  read  the  deposition,  and  (ft)  * 

tiiat  the  plaintiff  coold  not  introduoe  eridence  to  impeach  the  chamc-  .  > 

ter  of  the  witness. 

JOBDAK  «.  JOBBAK MO  '^ 

8ee  Stidbhgb,12,25»  4B,  62;  Imfbaohkbrt. 

Wbtt :  Bee  EzBOirnoN»8;  JAaxx^amvb, 5.  ^ 

Wbtt  cm  Bbbok:    Bee  Cbdohal  Law,  2;    Pbesihiftion  of  Fact; 

TSXAL»  1, 2, 4. 
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